
THE MULTI-JURISDICTIONAL PRACTICE OF LAW? 69

3. Georgia

While Italy and Germany have both implemented the EU Directives and have
promulgated the Gatekeeper regulations, some other European countries have not fol-
lowed this path. Georgian legal professionals neither have to collect nor verify a client's
identity regarding transactions. Also, there are no references in Georgian legislation to
lawyers' responsibilities regarding their prosecution for money laundering offences.62

For U.S. lawyers practicing cross-border, in particular representing European clients,
compliance with EU Directives implementing the Gatekeeper Initiative could violate U.S.
rules governing confidentiality of attorney-client communications. The heart of the matter
lies in the disparity between Recommendation 13 and U.S. Model Rule 1.6. The princi-
pal question lingers: can anything be done to reconcile the Gatekeeper Initiative and the
multi-jurisdictional practice of law? The following figures illustrate the complexity of this
question.

Attorney Cathy is licensed in California, Texas,and the United Kingdom. Her clients
are an engaged couple, Mario (an Italian citizen) and Suzie, (an American citizen), and
Suzie is unaware of the money scheme. In Figure 1, Attorney Cathy travels to London to
discussthe saleof property located in California. Mario is buying a house in California for
his future wife. In the course of the transaction, Cathy comes to suspect that the money
to be used to purchase the house is laundered money. What should Cathy do? In this case,
Cathy must disclosethe suspicious transaction becauseunder UK law, which implemented
the Gatekeeper Initiative in 2003 and included STRs, every person must, in the course of
relevant businesscarried on by him in the United Kingdom, comply with the disclosure
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Figure 1. California property discussed in London, England by attorney
Cathy with client Mario, who is an Italian citizen, and Suzie, who is an

American citizen. Suzie is unaware of the money scheme.

62. See LAW OF GEORGIA ON SUPPORT OF PREVENTION OF LEGISLATION OF ILLEGAL PROCEEDS OF JUNE 2003.

!d. at 1.Georgia is just one exampleof many Europeancountries that havenot implementedthe Gatekeeper
Initiative through the 2001 Directive: Greece, Romania,Turkey, and Luxembourg have all foregone these
regulations.
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Figure 2a. London property discussed in Rome, Italy by attorney Cathy only
with client Mario, an Italian Citizen. Suzie unaware of money scheme.

requirements according to anti-money laundering regulationY The regulation applies
if two persons form or agree to form a business relationship, in respect of anyone-off
transaction64 or regular business, and if the attorney knows or suspects that the transaction
involves money laundering.65 Figure 1 demonstrates that under UK law the nationality of
the parties involved, the jurisdiction where the attorney is licensed and the location of the
property are irrelevant when the business discussion occurs in the UK.

In Figure 2a, Attorney Cathy travels to Rome to discuss the sale of property located in
London. If Cathy suspects money laundering, she will not have to report the illegal action
unless she was admitted to practice in Italy permanently or on a temporary basis. This
is because the Italian anti-money laundering regulation (Decree 56/004) applies only to
"Italian notaries and other independent legal professionals. . . when they assist in the plan-
ning or execution of transactions for their client, whether executed in Italy or abroad."66

To be admitted to practice in Italy on a temporary basis, foreign attorneys must offer their
services "out-of-Court in their own national law or International Public Law."67In Figure
2a, Cathy discussed with Mario the purchase of property located in the UK, and Cathy is
licensed in the UK. Therefore, Cathy is offering Mario services in her own national law and
she would be admitted to practice in Italy on a temporary basis. Consequently, Cathy would
be subject to disclosure procedures under Decree 56/2004.

The result would be different if Cathy were not licensed in the United Kingdom. In
that situation, she would not be offering services in her own national law; therefore, she
would not be admitted to practice temporarily in Italy. She would have to follow the rules
of professional conduct of her jurisdiction. Under California law, for example, Cathy
would not be allowed to disclose the suspected illicit activity because she owes Mario,

63. The Money Laundering Regulation 2003 No. 3075, an. 3.1 (U.K.).
64. See id. an. 4.2(a).
65. See id. an. 4.2(b)(i).
66. Marino & Passamonti, supranote 8, at 6.
67. CCBE,]an. 25, 2005.
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Figure 2b. London property discussed in Lund, Sweden by attorney Cathy
with only client Mario, an Italian Citizen. Suzie unaware of money scheme.

her client, a strict duty of confidentiality. In Figure 2a, then, the location of the property

and the jurisdiction where Cathy is licensed matter, because they will dictate whether
Cathy will have to abide by the local rules of professional conduct or the rules of her own
jurisdiction.

In Figure 2b, Cathy travels to Lund, Sweden to discuss the purchase of property located
in London. In this scenario, if Cathy suspects illicit activity, she will have to abide by
Swedish law. Sweden has implemented the Gatekeeper Initiative, and therefore Cathy will
have to report any suspicious activity. Swedish law states that "no monopoly for lawyers
exists in Sweden; anyone may provide legal advice or appear as counsel in Court."68 The
Swedish anti-money laundering regulation is even more inclusive than the Italian regula-
tion: foreign attorneys can do business in Sweden without restraint, but they have to abide
by Swedish rules independently from the location of the property or the jurisdiction where
they are licensed.

In Figure 3, attorney Cathy travels to Houston, Texas, to discuss the purchase of property
located in Rome. If Cathy suspects illegal activity, Texas Rule 1.05 makes disclosure
mandatory if the attorney "has reason to believe that disclosure is necessary to do so in
order to prevent the client from committing a criminal or fraudulent act."69 Therefore,
Cathy has to report Mario's fraudulent activity under the Texas rule. But because Suzie is
unaware of the money laundering scheme, Cathy owes Suzie a duty of confidentiality. She
will only have to report Mario's illicit scheme; Suzie is not involved in it.

In Figure 4, attorney Cathy and her client Mario, an Italian citizen, are in California
discussing the purchase of property located in Rome. In this scenario, if Cathy suspects
illicit activity, she will have to follow California's Rule 3-100. She will not have to follow

Italian law even if the property is located in Rome, because she is not licensed in Italy nor
is she temporarily admitted to practice there. Following California rules, Cathy will not

68. !d.

69. SeeSoller,supranote 16,at 8.
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Figure 3. Rome property discussed in Houston, Texas, by attorney Cathy
with clients Mario and Suzie. Suzie is unaware of the money scheme.
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Figure 4. Rome property discussed in San Diego, California, by attorney
Cathy only with client Mario, an Italian Citizen. Suzie unaware of money

scheme.

be able to disclose her suspicion to anyone because Rule 3-100 makes no exceptions to the
duty of confidentiality and prohibits an attorney from revealing information related to his
representation of a client, unless the client gives informed consent.
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V. Conclusion

The United States has not yet adopted the Gatekeeper Initiative, but the European
Union has. In its Task Force comments the ABA opposed STRs on the grounds that they
would violate client-attorney privilege. Revised Model Rule 5.5 on the multi-jurisdictional
practice of law allows attorneys to travel outside their jurisdiction to advise on transac-

tions for their clients. However, the ABA did not address confidentiality issues for U.S.
attorneys traveling overseas to help clients with their business transactions. The figures
also illustrate that in the absence of either uniform rules of ethics and state-by-state
exculpatory provisions aimed at addressing the Gatekeeper issue, conducting interna-
tionallegal transactions will require a nimble use and understanding of each Gatekeeper
country's legal code.

In this sense, then, the ABA's Task Force comments have created more questions than

answers. A proper analysis of the ramifications for an American attorney traveling to
Europe-or any other country that has instituted the Gatekeeper Initiative-was not con-
ducted. For instance, in the situation presented in Figure 1, will attorney Cathy be punished
in any way in California if she discloses-as she must-suspicious transactions during busi-
ness discussions in London? What would the punishment or censorship consist of? What
would the rationale be?

A second point of contention is Europeans (or other foreigners) conducting transactions
in the United States. An Italian lawyer working with an American lawyer in California, for
example, would be required to report suspicious activities, while his American associate
would be prohibited by confidentiality rules. The possible outcomes to such situations are
varied, problematic, and, at this point in time, unresolved.

Perhaps the most interesting challenge that emerges from this issue lies in the lap
of the United States. The driving force behind anti-terrorist activities since September
2001, the United States may now find itself in the difficult position of stonewalling STRs
through strict adherence to confidentiality rules. This difficult and somewhat ironic situ-
ation is not easily remedied, but should nevertheless remain in full focus for the ABA
when they revisit this issue.

The Gatekeeper Initiative arose out of sound, ethical aims of the international commu-

nity to combat money laundering and terrorist financing. Likewise, confidentiality rules are
strongly supported out of principled goals. Unfortunately, attorney Cathy remains for now
in her continuing quandary.
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