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 (i) 

QUESTION PRESENTED 
The Federal Power Act, 16 U.S.C. §§ 791a et seq., re-

quires that rates for the sale of electricity in interstate 
commerce be “just and reasonable.”  Under the Mobile-
Sierra doctrine—named for this Court’s decisions in 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U.S. 332 (1956), and FPC v. Sierra Pacific Power Co., 
350 U.S. 348 (1956)—the Federal Energy Regulatory 
Commission (“FERC”) must “presume that the rate set 
out in a freely negotiated wholesale-energy contract 
meets the ‘just and reasonable’ requirement imposed by 
law,” and that “presumption may be overcome only if 
FERC concludes that the contract seriously harms the 
public interest.”  Morgan Stanley Capital Group Inc. v. 
Pub. Util. Dist. No. 1, 128 S. Ct. 2733, 2737 (2008).  In the 
decision below, the court of appeals held that, “when a 
rate challenge is brought by a non-contracting third 
party, the Mobile-Sierra doctrine simply does not apply.”  
Pet. App. 22a.  The question presented is: 

Whether Mobile-Sierra’s public-interest standard ap-
plies when a contract rate is challenged by an entity that 
was not a party to the contract. 
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PARTIES TO THE PROCEEDINGS BELOW 
Petitioners NRG Power Marketing, LLC (formerly 

NRG Power Marketing, Inc.), Devon Power LLC, Con-
necticut Jet Power LLC, Norwalk Power LLC, Middle-
town Power LLC, Montville Power LLC, and Somerset 
Power LLC intervened in the court of appeals and were 
parties in proceedings before the Federal Energy Regu-
latory Commission.   

The following parties before the Federal Energy Reg-
ulatory Commission also intervened for the respondent in 
the court of appeals: Connecticut Department of Public 
Utility Control; TransCanada Power Marketing, Ltd.; 
International Power America, Inc.; Bridgeport Energy, 
LLC; Casco Bay Energy Co., LLC; NEPOOL Partici-
pants Committee; Milford Power Co., LLC; FPL En-
ergy, LLC; Entergy Nuclear Generation Co., LLC; En-
tergy Nuclear Vermont Yankee, LLC; Mirant Energy 
Trading, LLC; Mirant Kendall, LLC; Mirant Canal, 
LLC; Boston Generation, LLC; Mystic I, LLC; Mystic 
Development, LLC; Fore River Development, LLC; 
Massachusetts Municipal Wholesale Electric Co.; Con-
necticut Municipal Electric Energy Cooperative; ISO 
New England, Inc.; Lake Road Generating Co.; Berk-
shire Power Co., LLC; MASSPOWER; Dominion Re-
sources, Inc.; Dominion Energy Marketing, Inc.; Domin-
ion Nuclear Connecticut, Inc.; Central Vermont Public 
Service Co.; PSEG Power, LLC; and PSEG Energy Re-
sources & Trade LLC. 

The Federal Energy Regulatory Commission was the 
respondent in the court of appeals and is therefore a re-
spondent here under this Court’s Rule 12.6.  

Respondents Maine Public Utilities Commission, the 
Attorney General of Massachusetts, and the Attorney 
General of Connecticut were the petitioners in the court 
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of appeals and parties before the Federal Energy Regu-
latory Commission.  

Respondents Industrial Energy Consumer Group, 
NEPOOL Industrial Customer Coalition, and NSTAR 
Electric & Gas Corp. were intervenors in the court of ap-
peals and parties before the Federal Energy Regulatory 
Commission. 
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CORPORATE DISCLOSURE STATEMENT 
Pursuant to this Court’s Rule 29.6, petitioners NRG 

Power Marketing, LLC, Devon Power LLC, Connecticut 
Jet Power LLC, Norwalk Power LLC, Middletown 
Power LLC, Montville Power LLC, and Somerset Power 
LLC state that they are subsidiaries of NRG Energy, 
Inc. and that they have no outstanding shares of stock 
owned by the public.  NRG Energy, Inc. is a Delaware 
corporation whose common stock is held by the public.  
NRG Energy, Inc. has no parent company and no pub-
licly held company has a 10 percent or greater ownership 
in NRG Energy, Inc.  
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IN THE 

Supreme Court of the United States 
———— 

NO. 08-674 
 

NRG POWER MARKETING, LLC, ET AL.,  
      Petitioners, 

v. 

MAINE PUBLIC UTILITIES COMMISSION, ET AL., 
      Respondents. 

———— 

On Writ of Certiorari  
to the United States Court of Appeals 
for the District of Columbia Circuit 

———— 

BRIEF FOR PETITIONERS 

———— 

DECISIONS BELOW 
The opinion of the court of appeals (Pet. App. 1a-27a) 

is reported at 520 F.3d 464.  The decision of the Federal 
Energy Regulatory Commission (Pet. App. 102a-223a) is 
reported at 115 F.E.R.C. ¶61,340, and the Commission’s 
decision on rehearing (Pet. App. 28a-101a) is reported at 
117 F.E.R.C. ¶ 61,133. 

JURISDICTION 
The court of appeals entered judgment on March 28, 

2008.  The court denied rehearing and rehearing en banc 
on October 6, 2008.  Pet. App. 241a-248a.  The petition for 
a writ of certiorari was filed November 21, 2008, and 
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granted April 27, 2009.  This Court has jurisdiction under 
28 U.S.C. § 1254(1). 

STATUTORY PROVISIONS INVOLVED 
Relevant provisions of the Federal Power Act, ch. 687, 

49 Stat. 803 (1935) (codified as amended at 16 U.S.C. 
§§ 791a et seq.), are set forth at Pet. App. 251a-261a. 

INTRODUCTION 
The Mobile-Sierra doctrine requires the Federal En-

ergy Regulatory Commission (“FERC”) to “presume 
that the rate set out in a freely negotiated wholesale-
energy contract meets the ‘just and reasonable’ require-
ment imposed by law.”  Morgan Stanley Capital Group 
Inc. v. Pub. Util. Dist. No. 1, 128 S. Ct. 2733, 2737 (2008).  
That presumption can be overcome only in “extraordi-
nary circumstances where the public will be severely 
harmed.”  Id. at 2749.  Those longstanding restrictions on 
FERC’s authority to set aside contract rates reflect the 
critical importance of contract stability in volatile energy 
markets, where suppliers must routinely commit hun-
dreds of millions of dollars to build generating capacity—
investments that can take decades to recover.  “Com-
petitive power markets simply cannot attract the capital 
needed to build adequate generating infrastructure with-
out regulatory certainty, including certainty that the 
Commission will not modify market-based contracts un-
less there are extraordinary circumstances.”  Nev. Pow-
er Co. v. Duke Energy Trading & Mktg., L.L.C., 99 
F.E.R.C. ¶ 61,047, at 61,190 (2002).  “By preserving the 
integrity of contracts,” Mobile-Sierra “permits the stabil-
ity of supply arrangements which all agree is essential to 
the health of the * * * industry.”  United Gas Pipe Line 
Co. v. Mobile Gas Serv. Corp., 350 U.S. 332, 344 (1956). 

The court below held that, “when a rate challenge is 
brought by a non-contracting third party, the Mobile-
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Sierra doctrine simply does not apply.”  Pet. App. 22a.  
Under that holding, Mobile-Sierra protects contracts 
from challenges by a contracting counterparty, but any 
other entity indirectly affected by a contract rate—any 
consumer, advocacy group, state utility commission, or 
elected official acting parens patriae—can challenge the 
rate without regard to Mobile-Sierra’s protections.  Be-
cause that holding is inconsistent with this Court’s prec-
edents and threatens to reduce Mobile-Sierra to a his-
torical footnote, the judgment below should be reversed.    

STATEMENT 
I. STATUTORY BACKGROUND 

A. The Federal Power Act 
The Federal Power Act (“FPA”), 16 U.S.C. §§ 791a et 

seq., gives FERC exclusive authority to regulate the 
“sale of electric energy at wholesale in interstate com-
merce.”  16 U.S.C. § 824(b)(1); see New England Power 
Co. v. New Hampshire, 455 U.S. 331, 340 (1982).  The Act 
provides that “[a]ll rates and charges” subject to FERC’s 
jurisdiction “shall be just and reasonable,” and declares 
that any “rate or charge that is not just and reasonable is 
* * * unlawful.”  16 U.S.C. § 824d(a).  The Act also forbids 
any “undue preference or advantage” or any “unreason-
able difference” in rates.  Id. § 824d(b).  

Traditionally, wholesale energy rates have been set in 
two ways.  First, a supplier may set rates “unilaterally by 
tariff,” offering to sell electricity to buyers on terms the 
supplier determines.  See Morgan Stanley Capital 
Group Inc. v. Pub. Util. Dist. No. 1, 128 S. Ct. 2733, 2737-
2738 (2008).  Alternately, buyers and sellers can agree on 
rates by “contract.”  See id. at 2738.  

Consistent with those two methods, Section 205 of the 
FPA requires suppliers to file with the Commission 
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“schedules showing all rates and charges,” together with 
“all contracts” related to the suppliers’ rates.  16 U.S.C. 
§§ 824d(c), (d).  FERC need not approve the filing for a 
rate to become effective.  But FERC may conduct a hear-
ing into the rate’s lawfulness “either upon complaint or 
upon its own initiative without complaint,” and can reject 
any rate it finds unlawful.  See id. § 824d(e).   

While Section 205 authorizes FERC to reject new 
rates, Section 206 empowers FERC to modify existing 
ones:  “Whenever the Commission, after a hearing held 
upon its own motion or upon complaint, shall find that 
any rate * * * or contract affecting such rate * * * is un-
just, unreasonable, unduly discriminatory or preferential, 
the Commission shall determine the just and reasonable 
rate * * * or contract * * * and shall fix the same by or-
der.”  16 U.S.C. § 824e(a).  FERC can order refunds of 
certain amounts paid after such a proceeding begins.  Id. 
§ 824e(b).   

B. The Mobile-Sierra Doctrine 
The Mobile-Sierra doctrine originated in this Court’s 

twin decisions in United Gas Pipe Line Co. v. Mobile Gas 
Service Corp., 350 U.S. 332 (1956) (“Mobile”), and FPC v. 
Sierra Pacific Power Co., 350 U.S. 348 (1956) (“Sierra”).  
Those cases interpreted the statutory phrase “just and 
reasonable” in the context of rates set by the parties 
through contract rather than by the seller through uni-
lateral tariff. 

1.  In Mobile, a natural gas supplier (United) had con-
tracted to provide gas to a distributor (Mobile) for ten 
years at a fixed rate.  350 U.S. at 335-336.1  Several years 

                                                  
1 Although Mobile arose under the Natural Gas Act rather than the 
FPA, see 350 U.S. at 333-337, the two statutes are “virtually identi-
cal” in relevant respects, id. at 346, and this Court’s “established 
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into the contract, United filed schedules with the Federal 
Power Commission (FERC’s predecessor) purporting to 
raise Mobile’s rates.  Id. at 336.  This Court held the fil-
ing invalid.  Id. at 347.  The Act, the Court stated, “evinc-
es no purpose to abrogate private rate contracts.”  Id. at 
338.  “To the contrary, by requiring contracts to be filed 
with the Commission, the Act expressly recognizes that 
rates to particular customers may be set by individual 
contracts.”  Ibid.  The Act thus differed from statutes 
such as the Interstate Commerce Act, which required 
uniform tariffs.  See id. at 338-339.  “Absent the Act,” the 
Court noted, “a unilateral announcement of a change to a 
contract would of course be a nullity.”  Id. at 339.  The 
statutory filing requirement did not affect that result.  
“Th[at] section says only that a change cannot be made 
without the proper notice to the Commission; it does not 
say under what circumstances a change can be made.”  
Ibid. 

The Court explained that, although the Act authorizes 
the Commission to modify contract rates, the Commis-
sion can exercise that power only “when necessary in the 
public interest”—not for the “private interests” of the 
contracting parties.  See 350 U.S. at 344.  “By preserving 
the integrity of contracts,” the Act “permits the stability 
of supply arrangements which all agree is essential to the 
health of the natural gas industry.”  Ibid.  Contracting 
parties must often undertake “substantial investments 
which [they] would be unwilling to make without long-
term commitments.”  Ibid.  “[A]nd the distributor can 
hardly make such commitments if its supply contracts 
are subject to unilateral change by the natural gas com-

                                                                                                       
practice” is to “cit[e] interchangeably decisions interpreting the per-
tinent sections of the two statutes,” Ark. La. Gas Co. v. Hall, 453 
U.S. 571, 577 n.7 (1981). 
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pany whenever its interests so dictate.”  Ibid.  United’s 
filing was thus a “nullity,” and “the contract rate re-
mained the only lawful rate.”  Id. at 347. 

2.  Announced the same day as Mobile, Sierra involved 
an electricity supplier’s similar attempt to raise rates 
several years into a contract.  350 U.S. at 351-352.  The 
Commission had allowed the new rate to take effect, com-
menting that the contract rate was “ ‘unreasonably low 
and therefore unlawful’ ” because it produced an inade-
quate return.  Id. at 352, 354.  Citing Mobile, the Court 
found the unilateral filing ineffective under Section 205.  
Id. at 353.  Unlike in Mobile, however, the Commission 
had found the prior rate “unlawful,” arguably exercising 
its Section 206 power to set aside unjust or unreasonable 
rates.  See ibid.   

This Court held that the Commission had erred by 
deeming the contract rate unreasonable “solely because 
it yield[ed] less than a fair return.”  350 U.S. at 354-355.  
“[W]hile it may be that the Commission may not normal-
ly impose upon a public utility a rate which would pro-
duce less than a fair return, it does not follow that the 
public utility may not itself agree by contract to a rate af-
fording less than a fair return or that, if it does so, it is 
entitled to be relieved of its improvident bargain.”  Id. at 
355.  “[T]he sole concern of the Commission would seem 
to be whether the rate is so low as to adversely affect the 
public interest—as where it might impair the financial 
ability of the public utility to continue its service, cast 
upon other consumers an excessive burden, or be unduly 
discriminatory.”  Ibid. (emphasis added).  The Court held 
that “the purpose of the power given the Commission by 
§ 206(a) is the protection of the public interest, as distin-
guished from the private interests of the utilities.”  Ibid.  
Accordingly, “a contract may not be said to be either ‘un-
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just’ or ‘unreasonable’ simply because it is unprofitable to 
the public utility.”  Ibid. 

3. That principle—that FERC cannot abrogate con-
tract rates absent a sufficient showing of harm to the 
“public interest” (as opposed to the private interests of 
contracting parties)—has come to be known as the “Mo-
bile-Sierra” doctrine.  Just two Terms ago, in Morgan 
Stanley Capital Group Inc. v. Public Utility District No. 
1, 128 S. Ct. 2733 (2008), this Court reiterated that Mo-
bile-Sierra requires FERC to “presume that the rate set 
out in a freely negotiated wholesale-energy contract 
meets the ‘just and reasonable’ requirement imposed by 
law,” and that this “presumption may be overcome only if 
FERC concludes that the contract seriously harms the 
public interest.”  Id. at 2737.  The Court held that the de-
manding standard applicable to contract rates—known 
as the “public interest standard”—applies whether the 
complainant urges that the price is too high or too low.  
See id. at 2747-2749.  And the Court rejected the Ninth 
Circuit’s ruling that the more flexible standard applicable 
to a seller’s unilateral tariff (best referred to as the “or-
dinary just-and-reasonable standard,” see id. at 2740) 
applies to contract rates absent FERC’s prior approval 
of the contract at issue.  See id. at 2745-2747. 

The Mobile-Sierra doctrine reflects “the common-
sense notion that ‘[i]n wholesale markets, the party 
charging the rate and the party charged [are] often so-
phisticated businesses enjoying presumptively equal bar-
gaining power, who could be expected to negotiate a “just 
and reasonable” rate as between the two of them.’ ”  
Morgan Stanley, 128 S. Ct. at 2746 (quoting Verizon 
Commc’ns Inc. v. FCC, 535 U.S. 467, 479 (2002)).  It also 
reflects the “important role of contracts in the FPA” in 
providing a “key source of stability” that “ultimately 
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benefits consumers.”  Id. at 2749.   “ ‘[U]ncertainties re-
garding rate stability and contract sanctity can have a 
chilling effect on investments and a seller’s willingness to 
enter into long-term contracts and this, in turn, can harm 
customers in the long run.’ ”  Ibid. (quoting Market-
Based Rates, 72 Fed. Reg. 39,904, 39,906 (2007)).   

Consistent with Mobile-Sierra’s emphasis on con-
tracts, an agreement can prescribe a more lenient stan-
dard under which FERC (or the parties) can modify the 
agreed-upon rates.  See Morgan Stanley, 128 S. Ct. at 
2739.  Such provisions are known as “Memphis clauses,” 
after United Gas Pipe Line Co. v. Memphis Light, Gas & 
Water Division, 358 U.S. 103 (1958).  Absent a Memphis 
clause, however, FERC’s authority is limited:  FERC can 
abrogate contract rates only in “extraordinary circum-
stances where the public will be severely harmed.”  Mor-
gan Stanley, 128 S. Ct. at 2749. 

II. THIS LITIGATION 
A. The New England Capacity Market 

This case arises out of efforts to ensure that New Eng-
land has sufficient electrical generating capacity to meet 
demand.  Roughly speaking, “capacity” is the ability to 
produce electricity as opposed to electricity itself.  See 
Conn. Dep’t of Pub. Util. Control v. FERC, Nos. 07-1375 
et al., 2009 WL 1754607, at *1 (D.C. Cir. June 23, 2009).  
Utilities purchase capacity from generators to ensure 
that the system has adequate electricity resources to 
meet demand at all times, averting blackouts or other re-
liability problems.  See Pet. App. 2a.  A utility purchasing 
capacity is essentially paying to ensure that electricity is 
available whether or not that electricity is ultimately 
used.  See ibid.   
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New England’s electric utilities have long integrated 
their transmission systems so that capacity in one area 
can be used to meet demand elsewhere.  See, e.g., NE-
POOL Power Pool Agreement, 48 F.P.C. 538 (1972).  In 
1998, they created an independent entity—the New Eng-
land Independent System Operator (“ISO-NE”)—to 
manage those systems.  See Pet. App. 3a & n.2; New 
England Power Pool, 83 F.E.R.C. ¶ 61,045 (1998).   

New England’s capacity market, however, was “rife 
with problems.”  Pet. App. 2a.  The incentives to retain or 
attract generating capacity were insufficient.  “ ‘[E]xist-
ing generators needed for reliability [we]re not earning 
sufficient revenues (and [we]re in fact losing money), and 
* * * additional infrastructure [wa]s needed soon to avoid 
violations of reliability criteria.’ ”  Ibid.  That deficiency 
had “persisted and gr[own].”  Id. at 99a.   

B. Proceedings Before FERC 
ISO-NE struggled to resolve those problems.  See 

Pet. App. 2a-5a.  FERC largely rejected one approach, 
involving so-called “Reliability Must-Run” agreements, 
in 2003.  See id. at 2a-3a.  A FERC administrative law 
judge approved another proposal, which set prices using 
an “administratively-determined demand curve,” in 2005.  
See id. at 4a-5a.  But it too was “extremely controver-
sial.”  Id. at 4a. 

1. The Settlement Agreement 
Finally, after four months of negotiations involving 

115 parties, a settlement was reached.  Pet. App. 110a.  
Of the 115 parties, eight opposed the settlement.  Ibid.  
And only one of those eight—NSTAR Electric and Gas 
Corporation—is a utility that participates in the whole-
sale capacity market.  See id. at 121a n.32.  The other 
seven objectors—the Maine Public Utilities Commission 
and Public Advocate, the attorneys general of Connecti-
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cut and Massachusetts, two industrial consumer interest 
groups, and a consortium—are all at most indirectly af-
fected by wholesale rates.  See id. at 120a-121a & nn.31-
32, 144a.  A wide array of parties supported the settle-
ment, including a host of power-purchasing utilities and 
power-supplying generators, ISO-NE, the Connecticut 
Department of Public Utility Control and Office of Con-
sumer Counsel, and the public utility commissions of 
New Hampshire, Rhode Island, and Vermont.  See id. at 
220a-221a; J.A. 89-91.   

To redress the market’s prior failure to attract suffi-
cient capacity, the agreement created a “Forward Capac-
ity Market” in which annual auctions are used to meet 
demand.  See Pet. App. 110a-116a; J.A. 97-160.  Each 
auction takes place three years before the capacity will 
be needed.  J.A. 98.  Suppliers bid to provide capacity for 
a period of one year (or up to five years in the case of new 
entrants) after that three-year lead time.  See id. at 98-
99, 105.  The three-year lead time exists so that bidders 
can build new generating facilities, thus allowing new en-
trants to compete with existing suppliers in the auction.  
See Pet. App. 110a; J.A. 68-69.  At the end of the auction, 
the winning bidders are committed to supply capacity at 
the auction’s “clearing price.”  See Pet. App. 110a; J.A. 
66, 149.  ISO-NE must file the auction results with 
FERC under Section 205, and interested parties have 45 
days to challenge them.  J.A. 118.  Market participants 
are not required to buy or sell capacity at the auction 
price.  Rather, utilities can contract for capacity in ad-
vance of and outside the auction (or commit to generate 
power themselves) and thereby “meet [their] capacity 
obligations without paying the auction clearing price.”  
Pet. App. 112a; see p. 49, infra.  Utilities that choose to 
acquire capacity through the auction, however, are re-
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sponsible for paying for capacity at the auction price in 
proportion to their share of peak usage.  See Pet. App. 
112a; J.A. 70.2   

The settlement also provides for “transition pay-
ments” to purchase necessary capacity until the capacity 
from the auctions becomes available.  See Pet. App. 116a-
118a; J.A. 163-169.  Those fixed-rate payments, which run 
through May 31, 2010, see J.A. 164, were designed to 
“serve as a bridge” and to “help ensure that existing gen-
erators remain available until new resources can be built” 
based on the auction results.  See Pet. App. 117a.  ISO-
NE’s consumer-serving utilities (also known as “load-
serving entities”) are responsible for the transition pay-
ments in proportion to their share of peak usage.  See 
ibid.; J.A. 163. 

This case concerns the standard that will govern fu-
ture challenges to the rates agreed upon as a result of the 
auction process and the transition payments set by the 
settlement agreement.  The agreement includes a broad 
Memphis clause stating that, except as “expressly pro-
vided,” the agreement “does not impose the Mobile-Sier-
ra standard.”  J.A. 95 (emphasis added); see also id. at 
58; Br. in Opp. 6.  It provides two exceptions.  First, the 
Mobile-Sierra public-interest standard applies to rates 
agreed upon through the capacity auctions (except dur-
ing the 45-day review period following each auction, when 
the ordinary just-and-reasonable standard applies, see 
Pet. App. 78a, 120a, 202a).  See J.A. 95.  Second, the pub-
lic-interest standard applies to the transition payments 
(and their implementing rules) following FERC’s ap-

                                                  
2 In addition, buyers and sellers can exchange capacity obligations in 
periodic “reconfiguration” auctions.  See J.A. 137-142. 



12 

 

proval of the settlement.  See ibid.3  That Mobile-Sierra 
standard, the agreement continues, applies “whether the 
change is proposed by a Settling Party, a non-Settling 
Party, or the FERC acting sua sponte.”  Ibid.  The set-
tlement’s explanatory statement notes that “one purpose 
for adopting the Mobile-Sierra standard for final auction 
prices is to reduce regulatory uncertainty and thus the 
risk premium that new entrants may require.”  Id. at 60-
61.   

2. FERC’s Decisions 
The parties filed the proposed settlement with the 

Commission.  Pet. App. 103a.  As the parties agreed, 
FERC reviewed the settlement under the ordinary just-
and-reasonable standard, not Mobile-Sierra’s public-in-
terest standard, see id. at 140a-144a, unanimously ap-
proving it as an effective way to “resolve the deficiencies 
in New England’s existing capacity market,” id. at 135a, 
219a.  “[A]s a package,” FERC found, the agreement 
“achieves an overall just and reasonable result within a 
zone of reasonableness.”  Id. at 141a-142a. 

FERC lauded the capacity auctions as a “market-
based mechanism” that would “appropriately value ca-
pacity resources based on their location.”  Pet. App. 138a.  
The auctions would “provide appropriate signals to inves-
tors when new infrastructure resources are necessary 
with sufficient lead time to allow that infrastructure to be 
put into place before reliability is sacrificed.”  Ibid.  

                                                  
3 The agreement thus states that “the ‘public interest’ standard of 
review set forth in [Mobile] and [Sierra]” governs “(i) challenges to 
the Capacity Clearing Prices derived through the [Forward Capacity 
Auctions] and prices resulting from reconfiguration auctions,” and 
“(ii) proposed changes to * * * [the] Agreements Regarding Transi-
tion Period[ ] and the Market Rules implementing that part” follow-
ing the agreement’s “Effective Date.”  J.A. 95.   
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FERC also found the transition payments to be “within a 
range that * * * is just and reasonable.”  Id. at 143a.   

Most important here, FERC held that the Mobile-
Sierra public-interest standard could govern future chal-
lenges to auction rates and transition payments regard-
less of the challenger.  FERC rejected the claim that ap-
plying Mobile-Sierra to challenges by non-contracting 
third parties would “ ‘disenfranchise[ ]’ ” them from “ ‘the 
protections against unjust and unreasonable rates pro-
vided in the FPA.’ ”  Pet. App. 194a.  FERC stressed the 
narrow scope of the provision, which addressed only two 
discrete sets of prices.  See id. at 200a.  And it noted that 
it had “routinely permitted the use of similar provisions 
in settlement agreements, including contested settle-
ments.”  Id. at 200a & n.150 (collecting cases).   

FERC explained that the stability provided by Mo-
bile-Sierra was “particularly important in this case, 
which was initiated in part because of the unstable na-
ture” of the existing market.  Pet. App. 202a.  “The 
Court’s statement in Mobile that ‘all agree . . . [that] the 
stability of supply arrangements . . . is essential to the 
health of the natural gas industry’ is no less true with re-
gard to the health of New England’s electricity infra-
structure.”  Id. at 203a (quoting 350 U.S. at 344).  At the 
same time, the “limited Mobile-Sierra provision appro-
priately balances the need for rate stability and the in-
terests of the diverse entities” affected.  Id. at 202a.  And 
FERC could still vindicate third parties’ interests be-
cause “ ‘[t]he Mobile-Sierra doctrine itself allows for in-
tervention by FERC where it is shown that the interests 
of third parties are threatened.’ ”  Id. at 201a (quoting 
Ne. Utils. Serv. Co. v. FERC, 993 F.2d 937, 961 (1st Cir. 
1993)).   
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FERC later denied rehearing.  Pet. App. 28a-101a.  
FERC rejected arguments that the matters covered by 
the Mobile-Sierra clause were not “contracts” to which 
Mobile-Sierra applied, id. at 70a-71a, 75a-76a, and that 
Mobile-Sierra could not apply to challenges by non-con-
tracting parties, id. at 76a-79a. 

C. The Court of Appeals’ Decision 
The D.C. Circuit upheld FERC’s order in nearly all 

respects, but granted the petition for review with respect 
to applying the Mobile-Sierra standard to auction rates 
and transition payments.  Pet. App. 1a-27a.  Applying 
that standard to future challenges by non-contracting 
third parties, the court held, would “deprive them of their 
statutory right to challenge rates under the ‘just and rea-
sonable’ standard.”  Id. at 19a. 

The court recognized that, “[u]nder the Mobile-Sierra 
doctrine, ‘FERC may abrogate or modify freely negoti-
ated private contracts * * * only if required by the public 
interest.’ ”  Pet. App. 19a.  FERC must apply “a strong 
presumption that the settled rate is just and reasonable” 
and “may only set aside the contract for the most compel-
ling reasons.”  Id. at 20a.  That public-interest standard, 
the court noted, is “ ‘much more restrictive’ ” than the 
standard that governs unilateral tariffs.  See id. at 19a.  
That different treatment of contract rates “recognizes 
the superior efficiency of private bargaining.”  Ibid.   

The court of appeals held, however, that Mobile-Sier-
ra’s public-interest standard could not be applied to “rate 
challenges brought by non-contracting third parties.”  
Pet. App. 20a.  The court observed that, “when a party 
files a complaint against a rate or charge, FERC must 
adjudicate the challenge under the ‘just and reasonable’ 
standard.”  Ibid. (quoting 16 U.S.C. § 824e(a)).  The court 
asserted that Mobile-Sierra “carves out an exception to 
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this rule based on the ‘familiar dictates of contract law.’ ”  
Ibid.  Relying on that understanding, the court held that 
the doctrine applies only where “ ‘one party to a rate con-
tract on file with FERC attempts to effect a unilateral 
rate change’ ”—not where a non-contracting party chal-
lenges a rate agreed to by contracting parties.  See id. at 
22a.   

The court of appeals did not explain why Mobile-Sier-
ra’s presumption of reasonableness (or the rationales un-
derlying it) would cease to apply merely because a non-
contracting party brought the challenge.  Instead, quot-
ing a case that addressed whether an arbitration agree-
ment precludes non-signatories from seeking judicial re-
lief, the court stated that “ ‘a contract cannot bind a non-
party.’ ”  Pet. App. 22a (quoting EEOC v. Waffle House, 
Inc., 534 U.S. 279, 294 (2002)).  The court asserted that 
the settlement, by requiring application of Mobile-Sierra, 
improperly “attempt[ed] to thrust the ‘public interest’ 
standard of review upon non-settling third parties.”  Ibid.  
“[W]hen a rate challenge is brought by a non-contracting 
third party,” the court concluded, “the Mobile-Sierra 
doctrine simply does not apply; the proper standard of 
review remains the ‘just and reasonable’ standard in sec-
tion 206 of the Federal Power Act.”  Ibid.  Even though 
the Mobile-Sierra provision was of “ ‘limited’ applicabil-
ity,” the court continued, applying Mobile-Sierra’s pub-
lic-interest standard to non-parties would still “deprive[ ] 
[them] of their statutory right to have rate challenges  
adjudicated under the ‘just and reasonable’ standard.”  
Ibid.  

The court acknowledged that FERC had repeatedly 
approved similar provisions in the past, but it deemed 
those decisions irrelevant because they had not been ju-
dicially approved.  Pet. App. 23a.  In any event, the court 
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asserted, those FERC decisions contravened the statu-
tory text, which “quite clear[ly]” directs FERC to deter-
mine whether rates are “ ‘unjust [or] unreasonable.’ ”  Id. 
at 24a.  The court stated that Mobile-Sierra is designed 
only “to ensure contract stability as between the contract-
ing parties—i.e., to make it more difficult for either 
party to shirk its contractual obligations.”  Ibid.  Seeking 
to protect stability by applying the doctrine to third par-
ties, the court claimed, “makes no sense.”  Ibid. 

D. This Court’s Intervening Decision in Morgan 
Stanley and the Denial of Rehearing 

Shortly after the court of appeals’ decision, this Court 
decided Morgan Stanley.  In that case, the Court ad-
dressed (among other things) the relationship between 
Mobile-Sierra’s public-interest standard and the statu-
tory requirement of “just and reasonable” rates.   The 
Court acknowledged that lower federal courts and FERC 
had come to distinguish the Mobile-Sierra “public inter-
est standard” applicable to contract rates from the “just 
and reasonable standard.”  128 S. Ct. at 2740.   But the 
Court declined to “take this nomenclature to stand for 
the obviously indefensible proposition that a standard 
different from the statutory just-and-reasonable stan-
dard applies to contract rates.”  Ibid.  “Rather, the term 
‘public interest standard’ refers to the differing applica-
tion of that just-and-reasonable standard to contract 
rates.”  Ibid.  Mobile-Sierra, the Court explained, simply 
“provide[s] a definition of what it means for a rate to sat-
isfy the just-and-reasonable standard in the contract con-
text.”  Id. at 2746.   

FERC and other parties then sought rehearing of the 
decision below, urging that Morgan Stanley foreclosed 
the panel’s holding that Mobile-Sierra was an “ ‘excep-
tion’ ” to the statutory just-and-reasonable standard and 
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that applying Mobile-Sierra would “ ‘deprive[ ] non-set-
tling parties of their statutory right to have rate chal-
lenges adjudicated under the “just and reasonable” stan-
dard.’ ”  FERC Reh’g Pet. in Nos. 06-1403 et al., at 5-6 
(D.C. Cir. Aug. 8, 2008).  Mobile-Sierra’s public-interest 
standard could not “deprive” anyone of their statutory 
right to “just and reasonable” review, FERC explained, 
because—as Morgan Stanley makes clear—the public-
interest standard is merely an “ ‘application of the just-
and-reasonable standard to contract rates.’ ”  Ibid.  
Stressing that this was the first time it had sought re-
hearing in almost five years, id. at 2 & n.2, FERC high-
lighted the serious consequences of the panel’s error.  
The panel decision, FERC urged, “undermines the con-
tract certainty needed for infrastructure investment em-
phasized in Morgan Stanley” and produces a “manifestly 
anomalous result.”  Id. at 11-12.4   

The court of appeals denied rehearing.  Pet. App. 
241a-248a.  On April 27, 2009, this Court granted the pe-
tition for a writ of certiorari.  129 S. Ct. 2050. 

SUMMARY OF ARGUMENT 
I. The Mobile-Sierra doctrine has protected the sta-

bility of contractual relations in the energy industry for 

                                                  
4 Two Commissioners dissented from FERC’s decision to seek re-
hearing.  Pet. App. 224a-240a.  Their dissent, however, did not de-
fend the D.C. Circuit’s holding that Mobile-Sierra is inapplicable to 
third-party challenges.  Rather, it argued that contested settlements 
should not be reviewed under the Mobile-Sierra standard.  See ibid.  
As explained in the petition (at 13 n.4) and below (p. 45, infra), this 
case does not concern the standard that governs FERC’s review of a 
contested settlement.  FERC reviewed the settlement here under 
the ordinary just-and-reasonable standard, not Mobile-Sierra.  See 
p. 12, supra.  This case concerns only the standard that governs fu-
ture challenges to the contract rates produced by the capacity auc-
tions and to the transition payments.   



18 

 

more than 50 years.  Just two Terms ago, this Court reaf-
firmed that bedrock Federal Power Act doctrine, holding 
that FERC can abrogate contract rates only in “extraor-
dinary circumstances where the public will be severely 
harmed.”  Morgan Stanley Capital Group Inc. v. Pub. 
Util. Dist. No. 1, 128 S. Ct. 2733, 2749 (2008).  In the de-
cision below, the court of appeals created an exception 
that all but swallows that rule, holding that “the Mobile-
Sierra doctrine simply does not apply” whenever “a rate 
challenge is brought by a non-contracting third party.”  
Pet. App. 22a.  In the court of appeals’ view, any person 
indirectly affected by a contract rate—any consumer, ad-
vocacy group, state utility commission, or elected official 
acting parens patriae (indeed, anyone but the contract-
ing parties themselves)—can challenge the rate without 
regard to Mobile-Sierra’s protections.   

If the court of appeals were correct, this Court’s deci-
sion in Morgan Stanley—not to mention the half-century 
of Mobile-Sierra jurisprudence that preceded it—would 
have been an exercise in futility.  The Court would have 
defended the FPA’s principle of contract stability by re-
buffing the ranks of immediate counterparties only to see 
the principle overwhelmed by hordes of motivated non-
parties lying in wait not far behind.  If Mobile-Sierra’s 
demanding public-interest standard protects contracts 
only from challenges by a select few—the contract coun-
terparties—while exempting everyone else, it provides 
no stability at all.  

But the court of appeals’ view is not correct.  To the 
contrary, it cannot be reconciled with this Court’s prece-
dents. 

A. First, the court of appeals’ rationale squarely con-
flicts with this Court’s decision in Morgan Stanley.  The 
court of appeals reasoned that applying the public-inter-
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est standard to non-parties would “deprive” them of their 
statutory right to review under the just-and-reasonable 
standard.  But, as Morgan Stanley explains, Mobile-Sier-
ra’s public-interest standard is merely one “application 
of that just-and-reasonable standard”—the one that gov-
erns “contract rates.”  128 S. Ct. at 2740.  Mobile-Sierra 
“provide[s] a definition of what it means for a rate to sat-
isfy the just-and-reasonable standard in the contract con-
text.”  Id. at 2746.  The public-interest standard thus 
cannot “deprive” non-parties of their statutory right to 
just-and-reasonable review, because it is a form of just-
and-reasonable review.  

B. The public-interest standard, moreover, is a re-
striction on FERC’s authority to abrogate contracts, not 
private parties’ authority to challenge them, and it ap-
plies whether FERC’s investigation is initiated in re-
sponse to a contracting party’s complaint, in response to 
a non-contracting party’s complaint, or by FERC acting 
sua sponte.  Indeed, the public-interest standard was de-
veloped for the precise purpose of protecting the inter-
ests of non-contracting members of the public.  The 
standard by its terms applies to the public’s challenges.   

C. Nor can the court of appeals’ holding be reconciled 
with the rationales underlying Mobile-Sierra.   

1. This Court has premised the Mobile-Sierra doc-
trine on the sensible notion that rates negotiated by so-
phisticated buyers and sellers can be expected to be rea-
sonable.  That expectation of reasonableness cannot logi-
cally vary with the identity of the person who challenges 
the rate.  And contract rates agreed to in a competitive 
wholesale market can be expected to benefit consumers 
and other non-contracting parties, not just the contract-
ing parties themselves.   
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2. The court of appeals’ decision likewise prevents 
Mobile-Sierra from providing any semblance of the con-
tract stability the doctrine is supposed to provide—
stability that is essential to critical infrastructure devel-
opment.  A presumption that protects contract rates from 
just a few persons (contracting counterparties) while al-
lowing everyone else to challenge them free of Mobile-
Sierra’s restrictions provides no stability at all.   

D. Finally, the court of appeals’ decision rests on a 
misunderstanding of contract principles.  Applying Mo-
bile-Sierra to a non-party’s challenge does not “bind” the 
non-party to the contract.  The existence of the contract 
is simply a fact that makes the rate more likely to be rea-
sonable.  And contract-law principles cannot justify mak-
ing it easier for non-parties to challenge a contract rate, 
since contract-law principles normally would not allow 
non-parties to challenge the contract at all.  

II. A.  This Court need not address respondents’ al-
ternative argument that, even if Mobile-Sierra applies to 
non-contracting parties as a general matter, the particu-
lar rates at issue here are not “contract rates” for Mo-
bile-Sierra purposes.  This case does not present the 
question of what standard applies to FERC’s review of a 
proposed settlement.  FERC reviewed the settlement 
here under the ordinary just-and-reasonable standard, 
consistent with the agreement’s Memphis clause.  The 
agreement’s Mobile-Sierra provision applies only to fu-
ture challenges to two types of rates: auction rates and 
transition payments.  The Court should leave the ques-
tion of whether those rates are “contract rates” to be ad-
dressed, if at all, by the court of appeals in the first in-
stance on remand. 

B. In any event, the auction rates are precisely the 
sort of contract rates that Mobile-Sierra has long pro-
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tected.  Auctions create binding contracts.  The auction 
rates are thus contract rates that would be entitled to 
Mobile-Sierra protection even if there had never been a 
settlement agreement.  FERC could not have erred by 
approving a settlement provision that merely recites the 
standard for abrogation that would have applied of its 
own force even absent the settlement.    

ARGUMENT 
For more than 50 years, the Mobile-Sierra doctrine—

named for this Court’s twin decisions in United Gas Pipe 
Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) 
(“Mobile”), and FPC v. Sierra Pacific Power Co., 350 
U.S. 348 (1956) (“Sierra”)—has “preserv[ed] the integ-
rity of contracts” and thereby “permit[ted] the stability 
of supply arrangements which all agree is essential to the 
health of the * * * industry.”  Mobile, 350 U.S. at 344.  
Under that doctrine, FERC “must presume that the rate 
set out in a freely negotiated wholesale-energy contract 
meets the ‘just and reasonable’ requirement imposed by 
law,” and that “presumption may be overcome only if 
FERC concludes that the contract seriously harms the 
public interest.”  Morgan Stanley Capital Group Inc. v. 
Pub. Util. Dist. No. 1, 128 S. Ct. 2733, 2737 (2008). 

Mobile-Sierra represents an “application” of the Fed-
eral Power Act’s general standard that “all wholesale-
electricity rates [must] be ‘just and reasonable.’ ”  Mor-
gan Stanley, 128 S. Ct. at 2737-2740 (quoting 16 U.S.C. 
§ 824d(a)) (emphasis omitted).  Where a supplier sets a 
rate unilaterally by tariff, FERC reviews the rate under 
what is called the “ordinary just-and-reasonable stan-
dard.”  See ibid.  Under that standard, FERC has “dis-
cretion to take into account [all] the facts and circum-
stances” and can select any rate “ ‘within a “zone of rea-
sonableness.” ’ ”  FERC Pet. Br. 10 (quoting In re Per-
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mian Basin Area Rate Cases, 390 U.S. 747, 767 (1968)).  
By contrast, where a buyer and seller agree on a rate by 
contract, Mobile-Sierra’s public-interest standard pro-
vides the “definition of what it means for a rate to satisfy 
the just-and-reasonable standard.”  Morgan Stanley,  
128 S. Ct. at 2746.  Under the public-interest standard, 
FERC must “presume” that the contract rate is just and 
reasonable, and can modify it only in “extraordinary cir-
cumstances where the public will be severely harmed.”  
Id. at 2737, 2749. 

Time and again this Court has confirmed that FERC 
cannot overturn contract rates unless that public-interest 
standard is met.  In Mobile, the Court noted that, “by re-
quiring contracts to be filed with the Commission, the 
Act expressly recognizes that rates to particular custom-
ers may be set by individual contracts,” and that the Act 
“evinces no purpose to abrogate [those] contracts.”  350 
U.S. at 338.  The Commission, the Court concluded, could 
modify contract rates only “when necessary in the public 
interest.”  Id. at 344.  In Sierra, the Court held that “a 
contract may not be said to be either ‘unjust’ or ‘unrea-
sonable’ simply because it is unprofitable to the public 
utility,” and that the “sole concern” of the Commission is 
whether the contract threatens the “public interest”—
such as “where [the rate] might impair the financial abil-
ity of the public utility to continue its service, cast upon 
other consumers an excessive burden, or be unduly dis-
criminatory.”  350 U.S. at 355; see also pp. 4-7, supra 
(discussing Mobile and Sierra).  “The regulatory system 
created by the Act is premised on contractual agree-
ments voluntarily devised by the regulated companies; it 
contemplates abrogation of these agreements only in cir-
cumstances of unequivocal public necessity.”  Permian 
Basin, 390 U.S. at 822.  FERC thus “lacks affirmative 
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authority, absent extraordinary circumstances, to ‘abro-
gate existing contractual arrangements.’ ”  Ark. La. Gas 
Co. v. Hall, 453 U.S. 571, 582 (1981).  That “settled un-
derstanding of the FPA * * * has prevailed in this Court, 
lower courts, and the Commission for half a century.”  
Morgan Stanley, 128 S. Ct. at 2749 n.6.   

Mobile-Sierra reflects the “commonsense notion” that 
sophisticated businesses in wholesale energy markets 
can be “ ‘expected to negotiate a “just and reasonable” 
rate as between the two of them.’ ”  Morgan Stanley, 128 
S. Ct. at 2746 (quoting Verizon Commc’ns Inc. v. FCC, 
535 U.S. 467, 479 (2002)).  (That is why it applies to rates 
“set bilaterally by contract” but not those set “unilater-
ally by tariff.”  See id. at 2738.)  Mobile-Sierra also re-
flects the need for contractual certainty, a “key source of 
stability” in volatile energy markets where capital re-
quirements are intensive and cost recovery can take dec-
ades.  See id. at 2749; Mobile, 350 U.S. at 344; pp. 40-41, 
infra.  As FERC has repeatedly stressed:  “Competitive 
power markets simply cannot attract the capital needed 
to build adequate generating infrastructure without 
regulatory certainty, including certainty that the Com-
mission will not modify market-based contracts unless 
there are extraordinary circumstances.”  Nev. Power Co. 
v. Duke Energy Trading & Mktg., L.L.C., 99 F.E.R.C. 
¶ 61,047, at 61,190 (2002).5  FERC must presume that 

                                                  
5 See also City of Burbank v. Calpine Energy Servs., L.P., 102 
F.E.R.C. ¶ 61,268, at 61,832 (2003); Pub. Util. Dist. No. 1 v. Am. 
Elec. Power Serv. Corp., 100 F.E.R.C. ¶ 61,296, at 62,340 (2002); 
PacifiCorp v. Reliant Energy Servs., Inc., 99 F.E.R.C. ¶ 61,381, at 
62,614 (2002); Pub. Utils. Comm’n of Cal. v. Sellers of Long Term 
Contracts, 99 F.E.R.C. ¶ 61,087, at 61,383 (2002).  The FERC pro-
ceedings in Nevada Power and Public Utilities Commission of Cali-
fornia ultimately led to this Court’s rulings in Morgan Stanley and 
related cases. 
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contract rates are reasonable because “[t]he FPA recog-
nizes that contract stability ultimately benefits consum-
ers.”  Morgan Stanley, 128 S. Ct. at 2749. 

In this case, the D.C. Circuit held that, “when a rate 
challenge is brought by a non-contracting third party, the 
Mobile-Sierra doctrine simply does not apply.”  Pet. App. 
22a.  In other words, although the doctrine protects con-
tract rates from challenges by an immediate counter-
party, any other person indirectly affected—any consum-
er, advocacy group, state utility commission, or elected 
official acting parens patriae—can challenge the rate, 
potentially years into a contract, without regard to Mo-
bile-Sierra’s protections.  That holding conflicts with this 
Court’s decision in Morgan Stanley.  It renders the pub-
lic-interest standard inapplicable to challenges by the 
very members of the public the doctrine is designed to 
protect.  It makes the presumption of reasonableness 
vary with the challenger, despite the fact that this 
Court’s rationales for presuming reasonableness do not 
depend on the identity of the complainant who prompted 
FERC’s investigation.  It destroys the contract stability 
that Mobile-Sierra was designed to provide.  And it rests 
on a fundamentally mistaken conception of contract law.   

I. MOBILE-SIERRA REQUIRES FERC TO PRESUME 

THAT CONTRACT RATES ARE REASONABLE REGARD-

LESS OF THE CHALLENGER’S IDENTITY  
A. Morgan Stanley Squarely Rejected the Court of 

Appeals’ Rationale for Limiting Mobile-Sierra 
to Challenges by Contracting Parties 

The court below held that, “when a rate challenge is 
brought by a non-contracting third party, the Mobile-Si-
erra doctrine simply does not apply; the proper standard 
of review remains the ‘just and reasonable’ standard in 
section 206 of the Federal Power Act.”  Pet. App. 22a.  
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That holding rested entirely on the premise that Mobile-
Sierra’s public-interest test is inconsistent with the stat-
utory “just and reasonable” standard.  “[T]he relevant 
statutory language,” the court noted, “is quite clear”:  
FERC “must determine whether the challenged rate is 
‘unjust, unreasonable, unduly discriminatory or preferen-
tial.’ ”  Pet. App. 23a-24a (quoting 16 U.S.C. § 824e(a)).  
The court acknowledged Mobile-Sierra’s public-interest 
standard, but characterized Mobile-Sierra as having 
“carve[d] out an exception” to the statutory just-and-
reasonable requirement “based on the ‘familiar dictates 
of contract law.’ ”  Id. at 20a.  Because “ ‘a contract cannot 
bind a nonparty,’ ” the court reasoned, the public-interest 
standard cannot be “thrust” upon non-contracting third 
parties.  Id. at 22a (quoting EEOC v. Waffle House, Inc., 
534 U.S. 279, 294 (2002)).  Doing so would “deprive them 
of their statutory right to challenge rates under the ‘just 
and reasonable’ standard.”  Id. at 19a. 

Over and over the court of appeals made that same 
point.  The public-interest standard would “deprive[ ] 
non-settling parties of their statutory right to have rate 
challenges adjudicated under the ‘just and reasonable’ 
standard.”  Pet. App. 22a.  It would “derogat[e] [from] 
the[ir] statutory right to ‘just and reasonable’ review.”  
Id. at 23a n.9.  It “departs from the usual ‘just and rea-
sonable’ standard and makes it harder for petitioners to 
successfully challenge rates in cases of changed circum-
stances.”  Id. at 23a.  FERC cannot even apply Mobile-
Sierra narrowly to discrete issues where stability is criti-
cal, the court declared, because doing so would be tanta-
mount to “us[ing] an illegal standard sparingly.”  Ibid.  

That reasoning cannot be reconciled with this Court’s 
decision in Morgan Stanley.  There, this Court flatly re-
jected the view that Mobile-Sierra’s public-interest stan-
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dard departs from the statutory “just and reasonable” 
standard.  The Court acknowledged that FERC and 
courts had begun to refer to the standard governing uni-
lateral tariff rates as the “just and reasonable standard” 
and Mobile-Sierra’s standard for contract rates as the 
“public interest standard.”  128 S. Ct. at 2740.  But the 
Court rejected as “obviously indefensible” the claim that 
“a standard different from the statutory just-and-reason-
able standard applies to contract rates.”  Ibid.  “Rather, 
the term ‘public interest standard’ refers to the differing 
application of that just-and-reasonable standard to con-
tract rates.”  Ibid.  Mobile-Sierra’s public-interest stan-
dard simply “provide[s] a definition of what it means for a 
rate to satisfy the just-and-reasonable standard in the 
contract context.”  Id. at 2746. 

The decision below thus adopted the very position this 
Court rejected in Morgan Stanley: that the public-inter-
est standard “departs” from or is an “exception” to the 
Act’s requirement that all rates be “just and reasonable.”  
Applying Mobile-Sierra to non-party challenges cannot 
“deprive [non-parties] of their statutory right to chal-
lenge rates under the ‘just and reasonable’ standard,” 
Pet. App. 19a, because Mobile-Sierra’s public-interest 
standard is simply an application of that statutory stan-
dard—the “definition of what it means for a rate to sat-
isfy the just-and-reasonable standard in the contract con-
text.”  Morgan Stanley, 128 S. Ct. at 2746.  Because the 
decision below rests on a premise this Court has squarely 
rejected, it should be reversed. 
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B. The Court of Appeals’ Analysis Cannot Be 
Reconciled with the Requirement That FERC 
Apply the Public-Interest Standard to Address 
Third-Party Harm  

The court of appeals’ claim that Mobile-Sierra does 
not apply to challenges by non-contracting third parties 
also defies the settled framework under which FERC 
must address third-party harm.  Mobile-Sierra limits 
FERC’s authority to abrogate contract rates.  And, un-
der Mobile-Sierra’s public-interest standard, whether 
FERC can abrogate a contract rate depends on whether 
there is harm to the public interest, not on the identity of 
the party that filed the complaint.  Mobile-Sierra’s “pub-
lic interest” standard exists for the precise purpose of 
protecting the “public”—i.e., non-contracting third par-
ties.  The court of appeals’ holding stands Mobile-Sierra 
on its head, rendering the public-interest standard inap-
plicable to challenges by the very parties it was designed 
to protect.   

1. Mobile-Sierra’s “public interest” standard exists 
to protect the interests of non-contracting third parties.  
Indeed, that is its sole purpose.  In Mobile, the Court 
stated that its interpretation “preclud[ed] [suppliers] 
from unilaterally changing their contracts simply be-
cause it is in their private interests to do so.”  350 U.S. at 
344 (emphasis added).  The only situation where suppli-
ers would have an “avenue of relief,” the Court explained, 
was where their “private interests” happened to “coin-
cide with the public interest.”  Ibid.  Mobile thus condi-
tioned relief on harm to the public—i.e., to non-contract-
ing third parties—as opposed to the “private interests” of 
the contracting parties. 

Sierra underscores that point.  The “purpose of the 
power given the Commission by § 206(a),” the Court 
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stated, “is the protection of the public interest, as distin-
guished from the private interests of the utilities.”  350 
U.S. at 355 (emphasis added).  The “sole concern of the 
Commission” in contract cases is “whether the rate * * * 
adversely affect[s] the public interest.”  Ibid. (emphasis 
added).  The Court then gave three examples of that 
“public” harm—“where [the rate] might impair the finan-
cial ability of the public utility to continue its service, cast 
upon other consumers an excessive burden, or be unduly 
discriminatory.”  Ibid.  Each of those examples concerns 
harm to non-contracting third parties.  The prospect that 
a utility might be unable to “continue its service” por-
tends serious harm to the consuming public, which might 
find itself without electricity.  Cf. Blumenthal v. NRG 
Power Mktg., Inc., 104 F.E.R.C. ¶ 61,210, at 61,731 (2003) 
(refusing to abrogate a contract that would not “impair or 
interrupt the reliability of electric service to end users”).  
The prospect of casting an “excessive burden” on “other 
consumers” by its terms involves third-party harms.  And 
“unduly discriminatory” rates concern third-party harms 
too, as that phrase refers only to rates that are “unduly 
discriminatory or preferential to the detriment of pur-
chasers who are not parties to the contract.”  Papago 
Tribal Util. Auth. v. FERC, 723 F.2d 950, 953 n.4 (D.C. 
Cir. 1983) (Scalia, J.) (emphasis added); see also Ne. 
Utils. Serv. Co. v. FERC, 993 F.2d 937, 960-961 (1st Cir. 
1993). 

Later cases have elaborated on the degree of harm 
that Mobile-Sierra requires.  See pp. 21-23, supra.  But 
the relevant harm has always been harm to the public—
i.e., to third parties.  See, e.g., Morgan Stanley, 128 S. Ct. 
at 2747 (harm to “customers of the purchaser”); Potomac 
Elec. Power Co. v. FERC, 210 F.3d 403, 406-410 (D.C. 
Cir. 2000); Pub. Serv. Comm’n v. FPC, 543 F.2d 757, 796-
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798 (D.C. Cir. 1974).  “The focus of the Mobile-Sierra 
doctrine has always been on the impact * * * on third 
parties * * * .”  Blumenthal, 104 F.E.R.C. ¶ 61,210, at 
61,730.   

2. This Court’s cases, the statutory text, and decades 
of precedent make clear that the D.C. Circuit’s ap-
proach—ignoring the “public interest” standard when-
ever the challenger is a member of the public—is wrong.  
Mobile-Sierra’s public-interest test defines FERC’s au-
thority to abrogate contract rates.  And that authority 
depends on the extent of injury to the public—not on the 
identity of the complainant who prompted FERC’s inves-
tigation. 

This Court has consistently described Mobile-Sierra, 
not as a limit on private parties’ ability to challenge con-
tract rates, but as a restriction on FERC’s authority to 
modify rates.  Every reference in Morgan Stanley de-
scribes the doctrine in those terms:  “Under the Mobile-
Sierra doctrine, the Federal Energy Regulatory Com-
mission * * * must presume that the rate set out in a 
freely negotiated wholesale-energy contract meets the 
‘just and reasonable’ requirement imposed by law.”  128 
S. Ct. at 2737 (emphasis added).  Mobile and Sierra “ad-
dressed the authority of the Commission to modify rates 
set bilaterally by contract.”  Id. at 2738 (emphasis add-
ed).  “[T]he FPA intended to reserve the Commission’s 
contract-abrogation power for those extraordinary cir-
cumstances where the public will be severely harmed.”  
Id. at 2749 (emphasis added).  As the Court stated else-
where:  “[T]he Commission itself lacks affirmative au-
thority, absent extraordinary circumstances, to ‘abrogate 
existing contractual arrangements.’ ”  Ark. La., 453 U.S. 
at 582 (emphasis added).  FERC likewise understands 
Mobile-Sierra as a restriction on its own authority—a 
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doctrine that creates necessary certainty by prohibiting 
“the Commission [from] modify[ing] market-based con-
tracts unless there are extraordinary circumstances.”  
Nev. Power, 99 F.E.R.C. ¶ 61,047, at 61,190 (emphasis al-
tered).  Because Mobile-Sierra restricts FERC, not pri-
vate parties, the complainant’s identity is immaterial.  
Anyone aggrieved can file a complaint.  Mobile-Sierra 
simply restricts FERC’s authority to abrogate contracts 
in response. 

The statutory text confirms that understanding.  The 
statute charges FERC with determining whether rates 
are just and reasonable.  16 U.S.C. §§ 824d(e), 824e(a).  
“[T]he prescription of the statute is a standard for the 
Commission to apply and, independently of Commission 
action, creates no right which courts may enforce.”  Mon-
tana-Dakota Utils. Co. v. Nw. Pub. Serv. Co., 341 U.S. 
246, 251 (1951).  FERC can initiate proceedings “upon its 
own motion or upon complaint,” 16 U.S.C. § 824e(a), but 
nothing in the statute suggests that FERC’s authority 
depends on how the investigation began.  As FERC ex-
plained below, it would be “manifestly anomalous” to 
make “the Commission’s ability to change an agreement 
* * * vary based on whether a third party filed a com-
plaint, instead of the extent to which third parties are 
harmed by that agreement.”  FERC Reh’g Pet. in Nos. 
06-1403 et al., at 11 (D.C. Cir. Aug. 8, 2008).  One of the 
sources on which the court below relied (Pet. App. 20a 
n.8) makes that very point:  “While a substantive finding 
at the conclusion of a proceeding that third parties’ inter-
ests are at stake and are damaged could be a legitimate 
factor * * * , the manner of initiating the investigation—
sua sponte or at the request of a non-contracting party 
versus at the request of a contracting party—should have 
no bearing on the final Commission order.”  Gentile, The 
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Mobile-Sierra Rule: Its Illustrious Past and Uncertain 
Future, 21 Energy L.J. 353, 371 (2000).  “Section 206 of 
the FPA * * * do[es] not vest the Commission with dif-
ferent authorities based on the manner in which an inves-
tigation is initiated.”  Ibid.   

Lower courts have long applied Mobile-Sierra without 
regard to the challenger’s identity.  In Northeast Utili-
ties Service Co. v. FERC, 993 F.2d 937 (1st Cir. 1993), for 
example, a non-party disputed the reasonableness of cer-
tain contract terms.  See Ne. Utils. Serv. Co., 50 F.E.R.C. 
¶ 61,266, at 61,831-32, 61,837-39 (1990).  FERC stated 
that, because “parties to a contract can[not] waive the 
section 206 rights of nonparties,” “a nonparty challeng-
[ing] a rate contract in a section 206 proceeding * * * 
need only show that the contract is unjust, unreasonable, 
unduly discriminatory or preferential.”  Id. at 61,838.  
The First Circuit reversed.  It acknowledged FERC’s 
concern that the contract “might unduly discriminate 
against entities not parties to the contract.”  993 F.2d at 
961.   But that concern was “inadequate” to justify depar-
ture from Mobile-Sierra because “[t]he Mobile-Sierra 
doctrine itself allows for intervention by FERC where it 
is shown that the interests of third parties are threat-
ened.”  Ibid.  Harm to third parties, the court held, was 
not a “reason for departing from this public interest 
standard.”  Ibid.  When FERC modified the contract 
again on remand, the First Circuit affirmed because 
FERC properly “applied the ‘public interest’ doctrine,” 
“explaining how the disputed contractual terms may 
harm third parties.”  Ne. Utils. Serv. Co. v. FERC, 55 
F.3d 686, 692-693 (1st Cir. 1995).  Other cases are to the 
same effect.6  And FERC itself has routinely applied Mo-

                                                  
6 In Wisconsin Public Power, Inc. v. FERC, 493 F.3d 239 (D.C. Cir. 
2007), for example, the D.C. Circuit applied Mobile-Sierra despite 
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bile-Sierra to non-party challenges.7   

                                                                                                       
non-parties’ arguments that the contracts would “shift congestion 
costs to everyone else in the market.”  Id. at 273-275.  And in Town 
of Norwood v. FERC, 587 F.2d 1306 (D.C. Cir. 1978), the court ap-
plied Mobile-Sierra to a non-party’s complaint of undue discrimina-
tion, stating that FERC could modify a contract as a remedy only if 
the “heavy burdens” of Mobile-Sierra were met.  Id. at 1312.    
7 See Midwest Indep. Sys. Operator, Inc., 115 F.E.R.C. ¶ 61,174, at 
61,615 (2006); Vt. Elec. Coop., Inc., 114 F.E.R.C. ¶ 61,220, at 61,715 
(2006); Calpine Constr. Fin. Co., 114 F.E.R.C. ¶ 61,217, at 61,711 
(2006); Hermiston Power P’ship, 114 F.E.R.C. ¶ 61,204, at 61,689 
(2006); San Diego Gas & Elec. Co., 114 F.E.R.C. ¶ 61,158, at 61,521 
(2006); Midwest Indep. Sys. Operator, Inc., 110 F.E.R.C. ¶ 61,380, at 
62,469-70 (2005); Midwest Indep. Sys. Operator, Inc., 110 F.E.R.C. 
¶ 61,177, at 61,653-54 (2005); Wis. Power & Light Co., 106 F.E.R.C. 
¶ 61,112, at 61,410-11 (2004); PJM Interconnection, 105 F.E.R.C. 
¶ 61,294, at 62,427, 62,430 (2003), reh’g denied, 108 F.E.R.C. ¶ 61,032, 
at 61,204 (2004); Pub. Utils. Comm’n of Cal. v. Sellers of Long Term 
Contracts, 105 F.E.R.C. ¶ 61,182, at 61,947 (2003); Nev. Power Co. v. 
Enron Power Mktg., Inc., 103 F.E.R.C. ¶ 61,353, at 62,389 (2003), 
reh’g denied, 105 F.E.R.C. ¶ 61,185, at 61,985 (2003); cf. Cent. Me. 
Power Co., 114 F.E.R.C. ¶ 61,184, at 61,621 (2006); Pub. Utils. Com-
m’n of Cal. v. Sellers of Long Term Contracts, 99 F.E.R.C. ¶ 61,087 
at 61,382-83 (2002), reh’g denied, 100 F.E.R.C. ¶ 61,098, at 61,395-96 
(2002). 
 Admittedly, FERC has sometimes declined to apply the public-
interest standard to non-parties.  See, e.g., Bridgeport Energy, LLC, 
118 F.E.R.C. ¶ 61,243, at 62,193-94 (2007); PJM Interconnection, 
LLC, 96 F.E.R.C. ¶ 61,206, at 61,878 & n.13 (2001); Fla. Power & 
Light Co., 67 F.E.R.C. ¶ 61,141, at 61,394-99 (1994); So. Co. Servs., 
Inc., 67 F.E.R.C. ¶ 61,080, at 61,226-29 (1994).  But many of those 
decisions rest on special circumstances or the absence of FERC con-
sent and thus do not support the categorical rule adopted below.  In 
any event, FERC’s sometimes overt hostility to Mobile-Sierra—a 
doctrine that constrains its discretion—is well documented.  See, e.g., 
Boston Edison Co. v. FERC, 233 F.3d 60, 67-68 (1st Cir. 2000) 
(FERC is “becoming hostile to Mobile-Sierra” and will “say any-
thing it needs to achieve its ends”); Richmond Power & Light v. 
FPC, 481 F.2d 490, 497 (D.C. Cir. 1973) (“[T]he Commission simply 
does not understand, or more likely is not willing to abide by,” Mo-
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This Court’s decision in Mobile compels that result.  In 
that case, the relevant provision of the Natural Gas Act 
(unlike its FPA counterpart) did not give suppliers stand-
ing to file complaints.  See 350 U.S. at 344-345; compare 
15 U.S.C. § 717d(a) with 16 U.S.C. § 824e(a).  The Court 
recognized that, as a result, a natural gas supplier’s only 
“avenue of relief ” was to “furnish[ ] to the Commission 
any relevant information and request[ ] it to initiate an 
investigation on its own motion” in the hope that the 
supplier’s interests would “coincide with the public inter-
est.”  350 U.S. at 344-345 (emphasis added).  Mobile thus 
demonstrates that the public-interest standard applies 
even when FERC initiates a proceeding itself.  See also 
Boston Edison Co. v. FERC, 233 F.3d 60 (1st Cir. 2000). 

The D.C. Circuit’s holding that Mobile-Sierra applies 
only to challenges by contracting parties cannot be rec-
onciled with Mobile’s conclusion that the doctrine applies 
to challenges FERC initiates itself.  FERC, after all, is 
the quintessential non-contracting party.  Nor does it 
make any sense that FERC, the federal regulator statu-
torily charged with protecting the public interest, would 
have to meet Mobile-Sierra’s demanding public-interest 
standard while state attorneys general, advocacy groups, 
and litigious third parties—which lack FERC’s expertise 
and statutory authority—can challenge those same rates 
free of Mobile-Sierra’s restrictions.  The simple fact is 
that Mobile-Sierra’s public-interest standard applies 
whenever FERC considers abrogating a contract—
whether in response to a contracting party’s complaint, in 
response to a non-contracting party’s complaint, or on its 
own motion. 

                                                                                                       
bile-Sierra); Sam Rayburn Dam Elec. Coop. v. FPC, 515 F.2d 998, 
1005 & n.29 (D.C. Cir. 1975); Borough of Lansdale v. FPC, 494 F.2d 
1104, 1110 (D.C. Cir. 1974). 
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C. The Court of Appeals’ Decision Cannot Be Re-
conciled With Mobile-Sierra’s Underlying Ra-
tionales 

The court of appeals’ categorical exemption for non-
party challenges also contravenes the rationales underly-
ing Mobile-Sierra.  Those rationales are implicated 
whenever FERC contemplates abrogating a contract, 
without regard to the complainant’s identity.    

1. This Court’s Conclusion That Contract Rates 
Can Be Expected To Be Reasonable Applies 
Regardless of Who Challenges the Rates 

This Court has repeatedly grounded Mobile-Sierra in 
the sensible notion that a rate agreed upon by a buyer 
and seller—as opposed to a tariff dictated unilaterally by 
the seller—can be expected to be reasonable.  Mobile-
Sierra reflects “the commonsense notion that ‘[i]n whole-
sale markets, the party charging the rate and the party 
charged [are] often sophisticated businesses enjoying 
presumptively equal bargaining power, who could be ex-
pected to negotiate a “just and reasonable” rate as be-
tween the two of them.’ ”  Morgan Stanley, 128 S. Ct. at 
2746 (quoting Verizon, 535 U.S. at 479).  That is why 
FERC must “presume that the rate set out in a freely 
negotiated wholesale-energy contract meets the ‘just and 
reasonable’ requirement imposed by law.”  Id. at 2737. 

That expectation—that a contract rate will generally 
be reasonable—logically cannot depend on the identity of 
the person who challenges it.  Contract rates can affect a 
variety of persons, both contracting parties and non-
parties.  But the identities of the persons affected, and 
the magnitude of those effects, do not depend on how 
FERC’s investigation begins.  A reasonable effect on the 
public cannot be transformed into a serious harm to the 
public, or vice versa, based on who filed the complaint.  
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As a matter of logic, the presumption of reasonableness 
“would not necessarily cease to apply simply because the 
challenge to the rate came from a non-contracting party.”  
FERC Pet. Br. 14.  

Moreover, contract rates negotiated by sophisticated 
parties can be expected to be reasonable even insofar as 
they affect third parties.  That basic economic principle 
underlies FERC’s entire “market-based rate” regime.  
See Morgan Stanley, 128 S. Ct. at 2741 (describing re-
gime).  Courts have upheld that regime precisely because 
rates freely negotiated in a competitive market are likely 
to be “just and reasonable”—not in the narrow sense that 
the parties get what they bargained for, but in the broad-
er sense of economic efficiency.  “ ‘In a competitive mar-
ket, * * * it is rational to assume that the terms of [the 
parties’] voluntary exchange are reasonable, and specifi-
cally to infer that the price is close to marginal cost, such 
that the seller makes only a normal return on its invest-
ment.’ ”  Elizabethtown Gas Co. v. FERC, 10 F.3d 866, 
870-871 (D.C. Cir. 1993) (quoting Tejas Power Corp. v. 
FERC, 908 F.2d 998, 1004 (D.C. Cir. 1990)); California ex 
rel. Lockyer v. FERC, 383 F.3d 1006, 1012-1013 (9th Cir. 
2004); see also Market-Based Rates, 72 Fed. Reg. 39,904, 
40,015-20 (2007).8  Whether a rate is “close to marginal 
cost” and yields “only a normal return” in the long run 
cannot depend on the identity of the person affected.  
The presumption that market-based rates are reasonable 
thus is entirely independent of the challenger’s identity.  
The Mobile-Sierra presumption must be as well. 

                                                  
8 Of course, the fact that market prices can be expected to approxi-
mate marginal costs in the long run does not mean that merely ex-
ceeding marginal cost in a particular case overcomes the presump-
tion of reasonableness.  See Morgan Stanley, 128 S. Ct. at 2748-2749 
& n.5. 
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The D.C. Circuit made no effort to explain why the ex-
pectation that contract rates will be reasonable should 
depend on who challenges them.  Although the court al-
luded to the “superior efficiency of private bargaining,” 
Pet. App. 19a, it never explained why that “superior effi-
ciency” disappears when the presumptively efficient re-
sults of that bargaining are challenged by a non-con-
tracting party.  Respondents invoke Morgan Stanley’s 
observation that sophisticated parties could be “ ‘ex-
pected to negotiate a “just and reasonable” rate as be-
tween the two of them.’ ”  Br. in Opp. 15 (quoting 128 S. 
Ct. at 2746 (emphasis added)).  But respondents misin-
terpret the phrase “as between the two of them.”  The 
Court’s point was simply that a rate that is “just and rea-
sonable” for two parties engaged in one transaction 
would not necessarily be “just and reasonable” for a dif-
ferent transaction involving different parties.  Nothing in 
that phrase implies that the presumption of reasonable-
ness evaporates when a rate is challenged by a non-party. 

There may be unusual situations where a contract, al-
though satisfactory to the contracting parties, imposes 
excessive or discriminatory burdens on third parties.  
But that proves only that FERC must have authority to 
abrogate contracts that sufficiently affect third parties, 
not that FERC’s authority should depend on the identity 
of the complainant who caused FERC to initiate its in-
vestigation.  And the public-interest standard already 
provides the proper mechanism for FERC’s exercise of 
that authority:  It permits FERC to abrogate contracts 
that “seriously harm[ ]” the public interest.  Morgan 
Stanley, 128 S. Ct. at 2737.  No one claims the presump-
tion of reasonableness should be irrebuttable.  The ques-
tion is only whether the basis for the presumption evapo-
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rates simply because a non-contracting party challenges 
the rate.  Clearly it does not.  

2. Challenges to Contracts Threaten Stability Re-
gardless of the Challenger’s Identity 

This Court has also grounded Mobile-Sierra in the 
“important role” contracts play in the FPA by providing 
a “key source of stability” that “ultimately benefits con-
sumers.”  Morgan Stanley, 128 S. Ct. at 2749.  Contract-
ing parties often must undertake “substantial invest-
ments which [they] would be unwilling to make without 
long-term commitments,” and parties can “hardly make 
such commitments if [their] supply contracts are subject 
to unilateral change * * * whenever [the other party’s] 
interests so dictate.”  Mobile, 350 U.S. at 344; see pp. 7-8, 
23-24, supra.  This Court could not have held that Mo-
bile-Sierra promotes contract stability if the doctrine ap-
plied only to challenges by contracting parties.  A pre-
sumption that protects contracts from only a few peo-
ple—the counterparties—while allowing everyone else to 
challenge them without regard to Mobile-Sierra’s protec-
tions provides no stability at all. 

Wholesale energy contracts indirectly affect a vast ar-
ray of consumers and other entities.  Under the broad 
principles of administrative-law standing, virtually any of 
those indirectly affected persons can file a complaint.  
The FPA authorizes “[a]ny person, electric utility, State, 
municipality, or State commission” to complain.  16 
U.S.C. § 825e (emphasis added).  FERC regulations simi-
larly permit “[a]ny person [to] file a complaint seeking 
Commission action.”  18 C.F.R. § 385.206(a) (emphasis 
added).  And even an “ ‘identifiable trifle’ ” may confer 
standing.  United States v. SCRAP, 412 U.S. 669, 689 
n.14 (1973).  Thus, the field of potential complainants is 
vast.  It includes not only the contracting parties, but 
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thousands of retail electricity consumers or other down-
stream purchasers; any interest group with a perceived 
stake (whether it seeks lower prices to benefit consumers 
or higher ones to promote conservation); and any state 
utility commission, consumer advocate, or elected official 
acting parens patriae. 

One need look no further than Morgan Stanley to see 
the impact of the court of appeals’ holding.  In that case, 
this Court overturned the Ninth Circuit’s refusal to apply 
the public-interest standard.  128 S. Ct. at 2745-2747.  
But myriad non-contracting parties (including the Ne-
vada Public Utilities Commission, various Snohomish 
County ratepayers, and a U.S. Senator) had challenged 
the contracts in the underlying FERC proceedings,9 and 
one non-contracting party (the Office of Nevada Attorney 
General, Bureau of Consumer Protection) was a respon-
dent in this Court, see Br. for Pub. Util. Dist. No. 1, Ne-
vada BCP, et al., in Nos. 06-1457 & 06-1462, at 20 (Jan. 7, 
2008).  On the D.C. Circuit’s theory, Morgan-Stanley 
should have come out the other way.   

In this case too, nearly all the objectors are at most 
indirectly affected.  See Pet. App. 120a-121a & nn.31-32, 
144a.  They include a “non-profit trade association” rep-
resenting “industrial users of electricity,” Br. in Opp. ii; 
an “ad hoc association of large industrial and commercial 
end-users,” id. at iii; a consortium with such members as 
Brandeis University and the Polaroid Corporation, see 
Pet. App. 121a n.32; the attorneys general of two States, 
ibid.; one public utilities commission, id. at 121a n.31; and 
one public advocate, ibid.  The Connecticut Attorney 
General asserts that Mobile-Sierra should not apply to 
                                                  
9 See Nev. Power, 103 F.E.R.C. ¶ 61,353, at 62,388-89; Nev. Power, 
105 F.E.R.C. ¶ 61,185, at 61,985; see also Pub. Utils. Comm’n of Cal., 
99 F.E.R.C. ¶ 61,087, at 61,377, 61,382-83. 
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him even though that State’s utility regulator (the De-
partment of Public Utility Control) and utility ratepayer 
advocate (the Office of Consumer Counsel) both sup-
ported the settlement.  See J.A. 89.  Other examples of 
non-party challenges abound.10   

It is thus no surprise that those who actually negotiate 
wholesale contracts see non-party challenges as a threat 
to contract stability.  In the first 12 months following the 
decision below, FERC had to rewrite contracts applying 
the Mobile-Sierra standard to non-parties at least 41 
times.  See Pet. Reply App. 1a-10a.  That so many 
thought it desirable to include such provisions confirms 
that non-party challenges are a real threat.  Exempting 
every challenger from Mobile-Sierra except an isolated 
few—the contract counterparties themselves—would de-
stroy the stability the doctrine was designed to promote.   

The court of appeals asserted that “[i]t makes no sense 
to say that the values of ‘stability’ and ‘certainty’ are fur-
thered by applying the deferential standard of review to 
* * * parties that refused to agree.”  Pet. App. 24a (em-
phasis omitted).  Quite the opposite:  It “makes no sense” 
to justify Mobile-Sierra on the need to ensure contract 
stability but then to exempt challenges by a vast field of 
potential complainants with powerful incentives to upset 

                                                  
10 The Illinois Attorney General recently challenged contracts be-
tween 16 wholesale suppliers and utilities, and won a settlement.  See 
Illinois ex rel. Ill. Att’y Gen. v. Exelon Generation Co., 121 F.E.R.C. 
¶ 61,015 (2007).  And a California consumer interest group—CAlifor-
nians for Renewable Energy, Inc., or “CARE”—challenged several 
contracts between suppliers and utilities.  See CAlifornians for Re-
newable Energy, Inc. v. Cal. Pub. Utils. Comm’n, 119 F.E.R.C. 
¶ 61,058 (2007) (dismissing complaints); CAlifornians for Renewable 
Energy, Inc. v. Cal. Pub. Utils. Comm’n, 120 F.E.R.C. ¶ 61,272 
(2007) (same).  Some of those challenges remain pending on appeal.  
See No. 08-70010 (9th Cir. filed Jan. 3, 2008). 
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the agreements.  From the perspective of power suppli-
ers, it makes no difference whether their contracts are 
abrogated—potentially years into a project—because 
their counterparties complained or because someone else 
did.  Stability is destroyed either way.  The D.C. Circuit’s 
decision would thus reduce Mobile-Sierra’s role in ensur-
ing contract stability to a historical footnote.   

That result could not come at a worse time.  Over the 
next two decades, demand for electricity is expected to 
grow substantially, requiring some $400 to $700 billion in 
additional infrastructure.  See The Brattle Group, Trans-
forming America’s Power Industry: The Investment 
Challenge 2010-2030, at 13, 20-21 (2008), http://www.edi 
sonfoundation.net.  But building a power plant typically 
takes years, and recovering its costs takes many more.  
See Cambridge Energy Research Assocs., Inc., Califor-
nia Power Crisis Aftershock: The Potential Modification 
of Western Power Contracts 4-5 (2007), http://www2.cera. 
com/westernpowercontracts.  Electricity prices, more-
over, are notoriously volatile.  See id. at 7-9.  Without re-
liable long-term contracts to assure predictable revenue 
streams, infrastructure developers would face enormous 
risks, requiring them either to pay substantial risk pre-
miums for financing (costs that are ultimately passed on 
to consumers) or to abandon development altogether.  
See id. at 4-26.  As FERC has explained, “[c]ompetitive 
power markets simply cannot attract the capital needed 
to build adequate generating infrastructure without reg-
ulatory certainty, including certainty that the Commis-
sion will not modify market-based contracts unless there 
are extraordinary circumstances.”  Nev. Power, 99 
F.E.R.C. ¶ 61,047, at 61,190.  Contract stability, more-
over, is particularly important for renewable energy re-
sources.  See Cambridge Energy Research Assocs., su-
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pra, at 19.  The impending federal renewable-energy re-
quirements thus make Mobile-Sierra even more crucial.  
See American Clean Energy and Security Act of 2009, 
H.R. 2454, 111th Cong., § 101.  

The point is not that Mobile-Sierra should apply to 
third-party challenges because contract stability is good 
policy.  The point is that Mobile-Sierra must apply to 
third-party challenges because the court of appeals’ con-
trary rule makes nonsense of this Court’s stated ration-
ale for the doctrine.  A presumption of reasonableness 
that governs challenges by a select few—counterpar-
ties—but exempts challenges by everyone else, including 
consumers, interest groups, elected officials, or any other 
member of the essentially boundless class of indirectly 
affected non-parties, simply cannot provide the “stability 
of supply arrangements which all agree is essential to the 
health of the * * * industry.”  Mobile, 350 U.S. at 344.  

D. The Court of Appeals’ Decision Rests on an Er-
roneous Understanding of Contract Law 

The court of appeals’ decision also rests on a mistaken 
understanding of contract law.  The court exempted eve-
ryone but contract signatories from Mobile-Sierra on the 
theory that a contract “binds” contracting parties to the 
public-interest standard but cannot “bind” non-parties.  
“ ‘[I]t goes without saying,’ ” the court reasoned, “ ‘that a 
contract cannot bind a nonparty.’ ”  Pet. App. 22a (quot-
ing Waffle House, 534 U.S. at 294).   

A contract, however, does not “bind” a non-party 
merely because its existence somehow affects that non-
party.  Every moviegoer, for example, is indirectly af-
fected by dozens of contracts to which the theater owner 
is a party—the license agreement with the studio that 
provided the film, the employment contract with the pro-
jectionist, even the contract with the popcorn supplier.  
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But no one would say the moviegoer is “bound” by those 
contracts.  This Court confirmed that common-sense 
principle in Local No. 93, International Association of 
Firefighters v. City of Cleveland, 478 U.S. 501 (1986), 
concluding that a union was not “b[ou]nd” by a settle-
ment agreement to which it was not a party, even though 
the union claimed the agreement affected it by diminish-
ing workforce competence.  See id. at 507-512, 528-530.  
What mattered, the Court explained, was that the agree-
ment “impose[d] no legal duties or obligations on the Un-
ion” and “d[id] not purport to resolve any claims the Un-
ion might have.”  Id. at 530.   

Wholesale power contracts are no different.  A utility’s 
retail customers, for example, are not “bound” by the 
wholesale contracts between the utility and its power 
suppliers.  Consumers have no rights or obligations un-
der those contracts; they normally are not even third-
party beneficiaries.  Cf. 13 R. Lord, Williston on Con-
tracts § 37:34, at 219 (4th ed. 2000).  The wholesale con-
tract rate may indirectly affect retail consumers by af-
fecting the utility’s costs and thus its retail rates.  But 
that does not mean consumers are “bound” by the con-
tract.   

The same principle governs FERC’s standard of re-
view.  Under Mobile-Sierra, the existence of a contract 
affects the standard that FERC must apply when it re-
views a rate.  It thus affects non-contracting parties’ abil-
ity to obtain modification of the rate.  But the contract 
does not bind either FERC or non-parties by its own le-
gal force.  The existence of the contract is simply a fact 
that makes the rate more likely to be just and reasonable.  
Mobile-Sierra requires FERC to presume that contract 
rates are just and reasonable because sophisticated 
wholesale market participants can be expected to negoti-
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ate reasonable rates and because the FPA recognizes 
that contract stability ultimately benefits consumers—
not because FERC or non-parties are contractually 
“bound” to that standard.  See pp. 34-41, supra. 

For that reason, the court of appeals erred in relying 
on Waffle House’s observation that a contract cannot 
“bind” non-parties.  Pet. App. 22a.  The question in Waf-
fle House was whether an employee’s agreement to arbi-
trate barred the EEOC from seeking judicial relief for 
him.  534 U.S. at 282.  The contract was potentially rele-
vant only on the theory (rejected by the Court) that the 
agreement bound the EEOC by its legal force not to pur-
sue judicial relief.  See id. at 284, 294.  Mobile-Sierra, by 
contrast, does not rest on the theory that a wholesale en-
ergy contract “binds” FERC or the public by its own le-
gal force.  The existence of the contract is simply a fact 
that makes the rate presumptively just and reasonable. 

To the extent general contract-law principles are rele-
vant, they cut against the court of appeals’ decision.  
Contract law generally does not allow non-parties to chal-
lenge contracts between others.  “Ordinarily, only a party 
* * * to a contract can challenge its validity,” and “the 
fact that a third party would be better off if a contract 
were unenforceable does not give him standing to sue to 
void the contract.”  In re Vic Supply Co., 227 F.3d 928, 
930-931 (7th Cir. 2000) (Posner, J.); see also Ope Ship-
ping, Ltd. v. Allstate Ins. Co., 687 F.2d 639 (2d Cir. 1982) 
(“Where, as here, the parties to a [contract] are satisfied 
with their bargain, a third person * * * may not challenge 
the contract’s validity * * * .”); cf. Friend v. Lee, 221 F.2d 
96, 100 (D.C. Cir. 1955) (non-party “has no standing to 
sue to invalidate the contract”).  Contract law, for exam-
ple, gives shoppers no right to challenge the rate the local 
grocer agrees to pay a farmer for lettuce, even if that 
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agreement affects the grocer’s prices.  Likewise, contract 
law would not itself allow consumers to challenge the rate 
a utility pays for capacity merely because that rate af-
fects their electricity bills. 

The FPA departs from contract-law principles by 
adopting the broad standing principles of administrative 
law and by authorizing FERC to abrogate contracts that 
seriously harm third parties’ interests.  See pp. 27-29, 37, 
supra.  But contract law cannot justify a further expan-
sion of FERC’s authority based on the challenger’s iden-
tity.  One cannot invoke general contract-law principles 
to expand a non-party’s ability to challenge a rate where 
those contract-law principles would not permit him to 
bring the challenge at all. 

Ultimately, the court of appeals seems to have treated 
Mobile-Sierra as a contractual waiver or estoppel doc-
trine.  The court seems to have reasoned that, when par-
ties enter into a contract, they impliedly waive their own 
right to just-and-reasonable review—a waiver that can-
not be thrust upon third parties without depriving them 
of their separate right to just-and-reasonable review.  
See Pet. App. 19a-24a.  Even apart from that theory’s 
patent conflict with Morgan Stanley, see pp. 24-26, su-
pra, this Court has never justified Mobile-Sierra on 
waiver or estoppel grounds.  The Court’s actual ration-
ales for presuming contract rates to be reasonable—that 
sophisticated parties can be expected to negotiate rea-
sonable rates and that contract stability benefits con-
sumers—do not depend on the challenger’s identity.  See 
pp. 34-41, supra.   

In Morgan Stanley, this Court rejected a similar at-
tempt to reconceptualize Mobile-Sierra and then narrow 
the doctrine’s scope based on the reconceived rationale.  
There, the Ninth Circuit had treated Mobile-Sierra as an 
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“estoppel” doctrine that applied only after FERC’s initial 
opportunity for review.  See 128 S. Ct. at 2745-2746.  This 
Court rejected that estoppel theory, pointing out that its 
cases had “said nothing of the sort.”  Id. at 2746.  The 
court of appeals’ theory here is equally unsupported by 
precedent.  And it is at least as destructive of the goals 
Mobile-Sierra is designed to serve.   

II. THE COURT NEED NOT ADDRESS—AND IN ANY 

EVENT WOULD HAVE TO REJECT—RESPONDENTS’ 
ALTERNATIVE GROUND FOR AFFIRMANCE 
A. This Court Need Not Address Respondents’  

Alternative Argument 
In their brief in opposition, respondents urged that 

Mobile-Sierra should not apply here because the agree-
ments at issue are “fundamentally different from the pri-
vately negotiated bilateral energy contracts that were at 
issue in Morgan Stanley.”  Br. in Opp. 10-12.  To the ex-
tent respondents contend that Mobile-Sierra cannot ap-
ply to FERC’s review of a settlement agreement (id. at 
10), this case does not present that issue.  FERC re-
viewed the settlement under the ordinary just-and-rea-
sonable standard, consistent with the agreement’s Mem-
phis clause.  See pp. 11-12, supra.  Mobile-Sierra governs 
only future challenges in two narrow contexts excepted 
from that Memphis clause—rates agreed upon through 
the auctions, and transition payments.  See ibid.  Nor 
does this case concern whether FERC could have re-
quired, as a condition to approving the settlement, an 
even broader Memphis clause that would have withheld 
Mobile-Sierra protection from those two categories of 
rates as well.  FERC approved the settlement, including 
its Mobile-Sierra provision, after concluding that the 
agreement appropriately balances all competing inter-
ests.  See Pet. App. 202a. 
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Respondents’ argument thus reduces to the assertion 
that auction rates and transition payments are not “con-
tract rates” entitled to Mobile-Sierra protection.  This 
Court, however, need not and should not resolve that 
quite distinct issue (which was presented as a separate 
argument both before FERC, see p. 14, supra, and by 
intervenors in the court of appeals, see Joint Intervenors’ 
Br. in Nos. 06-1403 et al., at 16-28 (D.C. Cir. Sept. 5, 
2007)).  The court of appeals did not address that issue.  
Instead, the court based its decision on the identity of the 
complaining party:  “[W]hen a rate challenge is brought 
by a non-contracting third party, the Mobile-Sierra doc-
trine simply does not apply * * * .”  Pet. App. 22a.  The 
correctness of that categorical holding is the only ques-
tion presented by the petition.  Pet. i.  And that is the 
only question of broad and recurring importance that has 
divided the courts of appeals.  See id. at 25-28. 

This Court’s normal practice is “not [to] decide in the 
first instance issues not decided below.”  NCAA v. Smith, 
525 U.S. 459, 469-470 (1999); see also Muehler v. Mena, 
544 U.S. 93, 102 (2005); Roberts v. Galen of Va., Inc., 525 
U.S. 249, 253-254 (1999).  That practice is particularly 
appropriate here, where no court has previously ad-
dressed whether these particular types of rates are con-
tract rates.  This Court is “a court of review, not of first 
view.”  Cutter v. Wilkinson, 544 U.S. 709, 718 n.7 (2005).  
Accordingly, the Court should leave respondents’ alter-
native argument to be addressed, if at all, by the court of 
appeals in the first instance on remand. 

B. The Rates at Issue Are “Contract Rates” Enti-
tled to Mobile-Sierra Protection 

Respondents’ alternative ground is, in any event, with-
out merit.  Mobile-Sierra distinguishes between “con-
tract rates” agreed upon bilaterally (or multilaterally) by 
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the parties and rates set “unilaterally by tariff.”  See 
Morgan Stanley, 128 S. Ct. at 2738-2740, 2746 n.3, 2749 
n.6.  Contract rates are entitled to Mobile-Sierra protec-
tion; unilateral tariff rates normally are not.  See ibid.; 
pp. 21-22, supra.   

The auction rates and transition payments are both 
contract rates.  The results of the capacity auctions are 
clearly contracts—voluntary agreements for the sale of 
capacity between sellers and buyers who choose to par-
ticipate in the auctions—wholly apart from the settle-
ment.  Those auction results would be contracts pro-
tected by Mobile-Sierra even absent a settlement agree-
ment of any sort.  FERC could not have exceeded its au-
thority by approving a settlement provision that merely 
recited the standard that would apply in any event.  The 
settling parties’ transition-payment obligations are like-
wise contract rates, not unilateral tariff rates.  Those 
fixed rates are expressly set forth in a contract—the set-
tlement agreement—to which the settling parties agreed. 

1. The Auction Rates Are Contract Rates 
a. Respondents’ contention that auction rates are not 

contract rates entitled to Mobile-Sierra protection ig-
nores the black-letter rule that a sale by auction is a  
contract.  The participant’s bid constitutes the contrac-
tual “offer,” and the auctioneer “accepts” the offer “by 
the fall of the hammer or in other customary manner.”  
U.C.C. § 2-328(2); see Restatement (Second) of Contracts 
§ 28(1)(a) (1981); 1 Williston on Contracts § 4:12, at 515-
527; 1 J. Perillo, Corbin on Contracts § 4.14, at 637-645 
(rev. ed. 1993).11  Auctions thus result in the same binding 
                                                  
11 By contrast, in an auction “without reserve”—where the auction-
eer waives his right to withdraw the goods—the auctioneer’s an-
nouncement constitutes the “offer” and the bid constitutes the “ac-
ceptance.”  See Restatement (Second) of Contracts § 28(1)(b).  Capa-
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obligations as any other sales contract:  “The bidder in an 
auction * * * is obligated generally to fulfill his or her 
promise by paying the price bid. * * * [H]e or she is enti-
tled to have the property delivered to him or her, and a 
refusal of delivery is a breach of contract.”  7 Am. Jur. 2d 
Auctions and Auctioneers §§ 49, 52, at 398, 402 (1997) 
(emphasis added); see also 7A C.J.S. Auctions and Auc-
tioneers §53, at 642 (2004) (where winning bidder fails to 
pay, “the seller is justified in treating the contract as 
breached or rescinded”); cf. 1 Corbin on Contracts § 4.14, 
at 642 (“It is obvious that after a bid has been made, at a 
sale ‘without reserve,’ there is a contract * * * .”).12   

The capacity auctions are no exception.  They produce 
voluntary contracts, not unilateral tariffs.  In each auc-
tion, suppliers compete to provide capacity for a period of 
one year (or up to five years in the case of new entrants) 
starting three years after the auction.  See Pet. App. 
110a-111a; J.A. 98-99, 105.  Before each auction, ISO-NE 
determines the amount of capacity it will purchase—the 
“installed capacity requirement”—according to processes 
it develops in consultation with utilities and other stake-
holders.  See Pet. App. 118a; J.A. 59-60, 70, 121-123; ISO 
New England, Inc., 118 F.E.R.C. ¶61,157, at 61,758 
(2007).  The auction then follows a descending price for-
mat.  See J.A. 131.  The auctioneer announces a starting 
price, and suppliers decide how much capacity to offer at 
that price.  J.A. 66.  If the bidders offer more capacity at 
that price than is needed, the price drops, and each sup-
plier again decides how much to offer.  Ibid.  That proc-

                                                                                                       
city auctions arguably fall into that category, but nothing turns on 
the distinction. 
12 The capacity auctions are “reverse auctions” in which sellers alter 
their offers in response to the auctioneer’s prices, but the results are 
contracts regardless.  
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ess repeats itself until supply equals demand.  Ibid.  The 
resulting price is the “clearing price,” and the remaining 
bidders are the winners.  Ibid.  They are committed to 
provide the capacity they offered for the prescribed pe-
riod, and are entitled to receive the clearing price in re-
turn.  See Pet. App. 110a-111a; J.A. 66, 149.   

No utility is required to purchase capacity at the auc-
tion clearing price.  Under the settlement agreement’s 
“self-supply” provisions, utilities can “meet [their] capac-
ity obligations without paying the auction clearing price” 
by contracting for capacity outside the auction or supply-
ing it themselves.  Pet. App. 112a; see J.A. 65, 84-85, 111-
112, 142, 149.13  Those that choose to acquire capacity 
through the auction, however, are responsible for paying 
for capacity at the auction price in proportion to their 
share of peak usage.  See Pet. App. 112a; J.A. 70.  Like 
any other contract rate, therefore, the auction rates re-
flect voluntary agreements between buyers and sellers. 

By contrast, auction rates bear no resemblance to the 
unilateral tariffs subject to ordinary just-and-reasonable 
review.  No single supplier dictates when the auction will 
end or what the clearing price will be.  To the contrary, 
the outcome is determined by an iterative, multilateral 

                                                  
13 Purchasers planning to self-supply must designate and qualify 
their generating resources in advance of the auction.  See J.A. 111-
112.  Those resources are still “offered into” the auction in the sense 
that they offset a portion of the installed capacity requirement, see 
id. at 65, 112, but payments are set by the contract rather than the 
auction clearing price, see id. at 149; Pet. App. 112a.  Market partici-
pants have in fact invoked the self-supply provision to acquire capac-
ity by contract.  See ISO New England Inc., Internal Market Moni-
toring Unit Review of the Forward Capacity Market Auction Re-
sults and Design Elements 32-33 (June 5, 2009), available at 
http://www.iso-ne.com/regulatory/ferc/filings/index.html (noting “994 
MW of resources * * * under state contracts in Connecticut”). 
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process in which many sellers and buyers participate.  
Auctions are a more sophisticated and competitive con-
tracting process, but they still result in contracts by 
which buyers agree to purchase capacity from sellers at a 
specified rate.  Cf. Richmond Power & Light v. FPC, 481 
F.2d 490, 496-497 (D.C. Cir. 1973) (Mobile-Sierra “ap-
pl[ies] whether the parties agree to a specific rate or 
whether they agree to a rate changeable in a specific 
manner”). 

Respondents repeatedly urge that they should be al-
lowed to challenge auction rates under the ordinary just-
and-reasonable standard because they did not agree to 
the settlement agreement.  See, e.g., Br. in Opp. 15-17.  
But the fact that the settlement was contested does not 
alter the fact that auction results are voluntary contracts 
among willing auction participants.  Where a utility has 
chosen to acquire capacity through the auction, rather 
than contracting for it elsewhere under the self-supply 
provisions, its commitment is a voluntary contract.  The 
fact that a complainant objected to one contract (the set-
tlement agreement) does not mean it is entitled to a dif-
ferent standard of review for another contract (the auc-
tion result).  If the auctions were held in the absence of 
any settlement agreement, the resulting rates would un-
questionably be contract rates entitled to Mobile-Sierra 
protection.  FERC cannot have erred in approving a set-
tlement provision that merely recited the standard that 
would apply to auction results even absent a settlement.   

b. The rationales underlying Mobile-Sierra also ap-
ply with full—if not special—force here.  First, just as 
“ ‘sophisticated businesses enjoying presumptively equal 
bargaining power * * * could be expected to negotiate a 
“just and reasonable” rate,’ ” Morgan Stanley, 128 S. Ct. 
at 2746, sophisticated businesses participating in capacity 
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auctions can be expected to arrive at a just-and-reason-
able rate.  As Judge Tatel observed when addressing 
these very auctions:  “[T]he point of an auction mecha-
nism like the Forward Market is to use a best approxi-
mation of demand and the power of competitive bidding 
to help locate [an efficient] price. * * * [T]he real world 
decision makers who use the Forward Market do so pre-
cisely for its ability to evaluate prices.”  Conn. Dep’t of 
Pub. Util. Control v. FERC, Nos. 07-1375 et al., 2009 WL 
1754607, at *7 (D.C. Cir. June 23, 2009); see also J.A. 67-
68; Pet. App. 138a.  Economists likewise widely laud auc-
tions—particularly single-clearing-price auctions—as a 
means “to reliably provide consumers electricity at mini-
mum cost.”  Cramton & Stoft, Why We Need to Stick 
with Uniform-Price Auctions in Electricity Markets, 
Electricity J., Jan./Feb. 2007, at 26, 26-27.14  These par-
ticular auctions, moreover, include various refinements to 
ensure that prices are set competitively.  See Pet. App. 
115a-116a.  In addition, FERC approved the auction 
structure under the ordinary just-and-reasonable stan-
dard, id. at 135a-144a, and can review auction results un-
der that standard for 45 days following each auction, see 
id. at 78a, 120a, 202a.  Although not necessary for Mo-
bile-Sierra to apply, see Morgan Stanley, 128 S. Ct. at 
2745-2746, FERC’s approval and ongoing oversight cor-
roborate the expectation of reasonableness.   

The need for contract stability is likewise compelling 
here.  As FERC explained, “[s]tability is particularly im-

                                                  
14 See also Baldick, Single Clearing Price in Electricity Markets 
(2009), http://www.competecoalition.com/files/Baldick%20study.pdf; 
Kahn, et al., Uniform Pricing or Pay-as-Bid Pricing, Electricity J., 
July 2001, at 70, 71-72.  Professor Cramton also testified favorably 
regarding the proposed auction mechanism on behalf of ISO-NE 
below.  See J.A. 41; C.A. App. 1790-1808. 
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portant in this case, which was initiated in part because 
of the unstable nature” of New England’s capacity mar-
ket and the resulting chronic shortage of generating ca-
pacity.  See Pet. App. 202a; p. 9, supra.  The auctions 
take place a full three years before capacity is needed so 
suppliers can plan and build new facilities.  See Pet. App. 
110a; J.A. 68-69.  But auctions cannot create adequate 
incentives to build hundreds of millions of dollars’ worth 
of infrastructure if the resulting prices are subject to re-
vision years into the contract.  See pp. 37-41, supra.  As 
FERC observed, “[t]he Court’s statement in Mobile that 
‘all agree . . . [that] the stability of supply arrangements 
. . . is essential to the health of the natural gas industry’ is 
no less true with regard to the health of New England’s 
electricity infrastructure.”  Pet. App. 203a (quoting 350 
U.S. at 344).  The need for stability is thus at least as 
pressing here as it was in Mobile, Sierra, or Morgan 
Stanley.  And, because the auction rates are contract 
rates rather than unilateral tariffs, they are entitled to 
the stability that Mobile-Sierra provides. 

2. The Transition Payments Are Contract Rates 
Respondents’ contention that the transition payments 

are not contract rates protected by Mobile-Sierra like-
wise fails.  As an initial matter (and as explained at the 
petition stage, Pet. Reply 7 n.2), there is little and rapidly 
diminishing reason to address the issue.  Unlike the an-
nual auctions, the transition payments terminate at the 
end of May 2010.  J.A. 163-164.  Following extensive pro-
ceedings, FERC reviewed those rates under the ordinary 
just-and-reasonable standard and rejected respondents’ 
challenges to them.  See Pet. App. 140a-161a.  Respon-
dents have identified no changed circumstance that 
might justify a different result now—under any stan-
dard—and the likelihood of one emerging between now 
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and May 2010 is remote.  This issue should be addressed, 
if at all, by the court of appeals in the first instance on 
remand.  

In any event, the transition-payment obligations of the 
settling parties are clearly “contract rates” entitled to 
Mobile-Sierra protection.  The settlement agreement 
sets forth a fixed schedule of rates that settling buyers 
agree to pay sellers for capacity for specified periods—a 
classic Mobile-Sierra contract.  See J.A. 163-164.  That 
the terms are set forth in a settlement that resolves 
pending litigation does not make the agreement any less 
a “contract” (whatever else it might also be).  See Kok-
konen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 381 
(1994); Firefighters, 478 U.S. at 515-524; cf. Cities of 
Bethany v. FERC, 727 F.2d 1131, 1139 (D.C. Cir. 1984).  
Like any other contract rate, those rates were negotiated 
by sophisticated market participants and thus can be ex-
pected to be reasonable.  And FERC specifically noted 
the need to “increase the stability of the market during 
the transition period.”  Pet. App. 159a-160a.  FERC thus 
did not err in concluding that the settling parties’ transi-
tion-payment obligations could not be overturned—
whether challenged by the settling parties themselves  
or by others indirectly affected by the settling parties’  
obligations—absent the showing that Mobile-Sierra re-
quires.15 

                                                  
15 Respondents argue that the transition payments more closely re-
semble a unilateral tariff to the extent any non-settling party (such 
as NSTAR) must itself make those payments.  See Br. in Opp. 11; cf. 
ITC Holdings Corp., 102 F.E.R.C. ¶ 61,182, at 61,491 (2003) (ration-
ale for Mobile-Sierra “does not apply * * * [to] a contract that is es-
sentially seeking to set not only the respective rights and obligations 
of the contractual parties, but also the rates that third parties will 
pay”).  Whether transition-payment obligations imposed on non-sig-
natories would be contract or unilateral tariff rates, and whether 
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CONCLUSION 
For the foregoing reasons, the court of appeals’ deci-

sion should be reversed. 

 

                                                                                                       
FERC could impose Mobile-Sierra protection even in the latter 
event, are complex questions that this Court should not address in 
the first instance.  See pp. 45-46, supra.  The record makes clear, 
however, that NSTAR had a full and fair opportunity to challenge 
the level of transition payments under the ordinary just-and-reason-
able standard, see Pet. App. 120a-121a & n.32, 144a-147a; that 
NSTAR lost on that issue before FERC, id. at 151a-161a; and that 
NSTAR lost on that issue again before the court of appeals, id. at 8a-
15a.  NSTAR cannot, consistent with ordinary res judicata princi-
ples, expect to resurrect its challenge absent a significant change of 
circumstances.  In any event, the settlement does not in fact directly 
impose transition-payment obligations on non-parties.  The transi-
tion payments are actually made by ISO-NE, which bills load-
serving entities for their shares.  See ISO New England, Inc., Man-
ual for Billing (M-29) §§ 1.1.1(1)(i), 1.1.6 & revision 13 (16th rev. 
Sept. 5, 2008), available at http://www.iso-ne.com/rules_proceds/is 
one_mnls/index.html.  Because ISO-NE signed the settlement agree-
ment, see J.A. 90, the payment obligations are classic contract rates 
entitled to Mobile-Sierra protection; the fact that those obligations 
indirectly affect load-serving entities like NSTAR provides no basis 
for treating them differently from any other contract rate.  More-
over, the widespread support for the transition payments provides a 
strong basis for expecting them to be reasonable.  See id. at 89-91.  If 
the agreement of two parties (a single buyer-seller pair) creates a 
presumption of reasonableness, the agreement of dozens of buyers 
and sellers creates a stronger presumption still.  The need for con-
tract stability, moreover, is still acute.  See Pet. App. 158a-160a.  
Thus, even if Mobile-Sierra would not compel FERC to apply the 
public-interest standard in these circumstances, FERC’s considered 
decision to apply that standard is entitled to respect.   



 

Respectfully submitted. 
 

MICHAEL R. BRAMNICK 
General Counsel 

CHRISTOPHER C. O’HARA 
Assistant General Counsel 

NRG ENERGY, INC. 
211 Carnegie Center Drive 
Princeton, NJ  08540 
(609) 524-4601 
 
 

JOHN N. ESTES III 
Counsel of Record 

JOHN LEE SHEPHERD, JR. 
SKADDEN, ARPS, SLATE, 

MEAGER & FLOM LLP 
1440 New York Ave., N.W. 
Washington, D.C.  20005 
(202) 371-7338 
 
JEFFREY A. LAMKEN 
ROBERT K. KRY 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Ave., N.W. 
Washington, D.C.  20004 
(202) 639-7700 

Counsel for Petitioners 

JULY 2009 
 


	cover
	QP
	toc
	toa
	body


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


