Regulation of Foreign Direct Investment
in the Chinese Telecom Industry
Chen Zhang

If you spent New Year’s Eve 2003 in
China, it was hard to miss a newly
released movie called Cell Phone. The
film focused on the clever host of a
television program who was juggling
his relationship with his wife and his
relationship with his mistress, only to
find the effort futile because of cell
phones—too much communication
by everybody, everywhere, and at any
time. The movie was a big hit, garnering box office receipts of 93 million
RMB yuan (approximately U.S. $13
million dollars at the exchange rate at
the time).1 The real winners from the
movie, however, were the Chinese telecom carriers, which sent messages to
over 100 million cell phone subscribers
to advertise the film.2
Measured by mobile phone subscribers, China is the largest telecom market
in the world. By March 2007, there
were 480 million mobile phone subscribers and 370 million fixed-line or
landline users in China. Every month,
another 6.5 million mobile users and
1.06 million landline users are added.
The largest mobile carrier in the world
measured by number of users is China
Mobile, which boasted 392 million
users as of March 2008. In 2007, China
Mobile’s profit jumped 24.4 percent, to
U.S. $12.43 billion.3
In addition, China’s telecom companies also are making great leaps
forward in the services they provide.
China hopes to offer high-quality
broadband Web access on cell phones
for visitors to the 2008 Olympics and
is likely to roll out 3G cellular technology later in 2008. As of the writing of
this article, China Mobile is negotiating
with Apple Inc. to introduce the iPhone
into China.4
The wireless boom presents just a
small snapshot into China’s vibrant
telecom landscape. Late last year,
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Chinese Huawei teamed up with Bain
Capital Partners in an attempted $2.2
billion takeover bid for U.S. networking
pioneer 3Com Corp., a Marlborough,
Massachusetts, company whose products include systems to protect against
computer hackers. However, in February 2008, the Committee on Foreign
Investment in the United States blocked
the deal, citing national security.5 This
landscape raises particularly interesting questions about what international
telecommunications companies have
been doing in China and what regulations govern foreign investment in the
Chinese telecom industry.
Foreign Telecom Investment
Western telecom companies have
been making inroads into China for a
number of years, and several now have
a significant presence. British Telecom
(BT) claimed to be the first to enter
the Chinese market after China joined
the World Trade Organization (WTO)
in 2001 when when it joined with a
privately owned Chinese telecom service provider, 21ViaNet (China) Inc.,
in a cooperative relationship.6 In fact,
however, BT began operations in China
in 1995 and now has three offices in
Beijing and Shanghai, employing about
forty people. Its business caters to
multinational operations that need globally networked services such as virtual
private networks (VPNs). BT also has
partnered with China Netcom, one of
the top four Chinese telecom operators,
to provide multiprotocol label switching (MPLS), an important technology
used for the provision of fixed and
mobile services on a converged network. Within three years, BT expects
annual revenues from China to hit U.S.
$250 million.7
In 2000, U.S. telecom operator
AT&T launched Shanghai Symphony
Telecom, a joint venture with Shanghai Telecom and Shanghai Information Investment. Now called Unisiti,
the company offers VPNs, Broadband
IP, collocation, and other services.
Although AT&T’s revenue in China

grew by approximately 20 percent as
recently as 2005, company executives
have characterized overall performance
as disappointing and blamed regulatory
limitations on the scope of its business.8
Other international telecoms also
have taken steps to enter the Chinese
market. Vodafone Group PLC, a British company, has an equity stake in
China Mobile; and Spanish telecommunications operator Telefónica, S.A.,
has bought into China Netcom. South
Korea’s SK Telecom (SKT) signed a
deal with China Unicom under which
Unicom will issue U.S. $1 billion
in convertible bonds to SKT. China
Telecom is now left as the only Chinese
telecom operator that has yet to partner
with a foreign operator.
Smaller and more specialized U.S.
companies also are diving in to China.
Intervoice, Inc., which provides converged voice and information solutions,
has been selling and supporting its converged communications products in the
Chinese market since 2001. “The company [originally] developed its business
in China by selectively partnering with
local and regional sales and distribution
leaders such as Alliance Digital and IT
Apps. As a result, Intervoice currently
supports customers across a variety of
sectors in the region, including insurance, logistics, manufacturing, telecommunications and government.” More
recently, Intervoice has been “increasing investment in China by establishing
dedicated sales and support personnel
through its [existing] partnership with
Alliance Digital.9
Finally, U.S. companies also are
finding their way into China through a
more traditional, capitalist approach—
acquisition. In 2006, Nevada-based
Crawford Lake Mining purchased Jinan
Yinquan Technology Co., Ltd., a telecommunications technology company
located in the Shandong Province of the
People’s Republic of China. Crawford
Lake Mining, formerly an exploration
stage company, then renamed itself
China VoIP & Digital Telecom to “better reflect its new business strategy.”10

Published in Communications Lawyer, Volume 25, Number 4, July 2008. © 2008 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

1

According to its SEC filings, China
VoIP & Digital Telecom has a cooperative relationship with China Tie Tong,
one of China’s largest six carriers
licensed to provide basic telecommunications services.11 Moreover, China VoIP
& Digital Telecom’s client base includes
Zhejiang Geely Group, the only private
enterprise among the top ten Chinese
automobile producers.12 China VoIP &
Digital helped Geely install its Voice
over Internet Protocol (VoIP) communication network.
Similarly, U.S. private-equity firms
Silver Lake Partners and TPG, Inc.,
recently snapped up and took private
New Jersey–based Avaya, Inc. Avaya is
a prominent player in the arena of VoIP
and sells VoIP installation and system
integration to various Chinese industries through approximately two dozen
reseller partners in China.13
Regulation of Foreign
Direct Investment
China officially joined the WTO on
December 11, 2001. Within six years
of entry, or as of December 11, 2007,
China eliminated all geographical limitation on foreign investment in basic
telecommunications services.14 Geographical limitations that had existed
were phased out over time, over five
years for cellular and data services and
over two years for paging and valueadded (the approximate equivalent of
“enhanced”) services.15 However, there
are, and always will be, limitations on
the equity stake for foreign investment,
which currently stand at 49 percent for
basic services, except wireless paging
services, and 50 percent for valueadded services and wireless paging
services.16 A foreign enterprise therefore must form a joint venture with a
Chinese business partner to do business
in China.
A foreign company’s investment in
telecommunications services in China
is affected by a multitude of Chinese
laws and regulations. A few important
ones are the Joint Venture Corporate
Law, Ordinance of Implementing the
Joint Venture Corporate Law, Guiding
Provisions on Foreign Investment and
Guiding Catalogue of Foreign-Invested
Industries, Regulations of Proportion
of Registered Capital to Total Investment in the Joint Ventures, Regulations
of Foreign Investors Investing in China
and Regulations of Foreign Investor’s

M&A of Domestic Companies, Telecommunications Regulations, Rules on
Foreign-Invested Telecommunication
Companies, and Measures for Managing Internet Information Services.
Although the detailed requirements of
all of these laws and regulations are beyond the scope of this article, the vast
majority focus on regulating the foreign
investment; there are few specific regulations that apply to both the Chinese
and foreign telecom service providers.
In addition, a foreign telecom investor seeking to provide basic or crossprovince enhanced services must obtain
approval from the Ministry of Information Industry (MII), the Chinese cabinet
level regulatory body that effectively
serves as the equivalent of the Federal
Communications Commission (FCC).17
Approval may be obtained from the
local telecommunications bureau of the
province, autonomous region, or municipality to provide value-added services
within that area.18 A prerequisite to approval includes meeting certain capital
requirements, which are 2 billion RMB
yuan (approximately U.S. $285,918,513
at today’s exchange rates) for national
basic services, 200 million RMB yuan
(approximately U.S. $28,591,851) for
provincial basic services, 10 million RMB yuan (approximately U.S.
$1,429,593) for national value-added
services, and 1 million RMB yuan (approximately U.S. $142,959) for provincial value-added services.19 The capital
requirements also can be met by acquiring a portion of the local telecommunications company in China.20
There are four phases involved in obtaining approval from MII, as set forth in
the regulations adopted to implement the
Regulatory Provisions of Foreign Investment in Telecommunications Enterprises
issued by the State Council.21 First, the
Chinese investors must submit a project
proposal and/or feasibility study, with
supporting documents, to MII or appropriate provincial authorities.22 Assuming
there are no issues to be addressed, the
investors will then receive an Evaluation Letter for Foreign Investment in
Telecom Service Operations. At that
point, the applicants must submit to the
relevant authorities of foreign economy
and trade (the provincial or municipal
foreign economy and trade commission)
the articles of incorporation for the joint
venture, its by-laws, and other documentation.23 If all documentation is in order,

the foreign economy and trade authorities then issue a Permit of Formation of
Foreign-Invested Telecom Companies.24
As the third step, the applicants return to
MII or the provincial telecom bureau to
apply for the Operation License of
Telecom Services.25 Lastly, the applicants register the joint venture
with the Industry and Commerce
Administration,26 at which point they
may begin to do business.
As of April 2005, MII had received
at least twenty-two formal applications
for foreign investment in the Chinese
telecom market. All of these applications were for value-added services.27
This number has presumably been
increasing, but reliable data is not publicly available for more recent years.
U.S. businesses that have had their
applications granted include ESPN,
Microsoft, and eBay International.
Microsoft, for example, partners with a
Chinese entity to operate msn.com.cn,
MSN Messenger, Hotmail, and MSN
Mobile in China.
These companies were granted
licenses to provide enhanced telecommunications services, but not basic services.
The lack of foreign investment in basic
telecommunications services may result
from the high investment threshold for
entering the basic services market and the
partnership requirement, but at this time
the motivation behind the lack of entry
is not entirely clear. If cost is the primary
barrier to entry, other options would seem
to be available.
For example, what about becoming
a reseller rather than an initial provider
of basic services? There is no Chinese
equivalent of the Open Access doctrine
embodied in the United States’ 1990 Telecommunications Act,28 which raises the
question: Why would China Telecom or
China Netcom lease their public switched
telephone network (PSTN) to resellers?
On the other hand, a deal may be negotiated with these companies to lease their
networks if it benefits both parties.
Another option would be to attempt
to do in China what Vonage is doing in
the United States. MII classifies VoIP
as basic services. Therefore, arguably, a
company with a license to provide basic
telecommunications services could offer VoIP to Chinese consumers.
Regulations Relating to
Specific Services
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Enterprise Qualification Certification
One of the more interesting open questions at this time is whether a company
seeking to provide VoIP installation for
one enterprise, rather than to individual
consumers, must obtain the basic telecommunications service license that
requires a 2 billion RMB yuan capital
investment? Technically, if VoIP installation enables the enterprise to engage
in external communications, the service
provider is providing basic telecom services and therefore needs to obtain the
basic license. However, if the service to
be provided merely involves installing a
VPN or VoIP network for an enterprise
and the network is used only internally,
then the service should not be considered telecommunications services
requiring a basic license. Just as in the
United States, equipment installation
for internal uses is considered system
integration or network consolidation in
China as long as the call carried on the
IP telephony network is not terminated
on a PSTN.
Nevertheless, enterprises engaged in
system integration may wish to obtain telecommunications information
network system integration enterprise
qualification certification. Although the
certification is not a threshold license
to conduct system integration, it is an
extremely helpful credential for a company to have when preparing to bid for
telecom projects.
There are three classes of enterprises
each with slightly different requirements for certification. Approval from
the telecommunications administration at the provincial level is required
for second- or third-class certification;
authority to issue first-class certification is reserved by MII. All certificate
applicants must meet four criteria.
First, applicants must be legally established, independent corporate people
that have obtained an operating license
or preregistration document issued by
the Industrial and Commercial Administration. Second, the applicant must be
a specialist in conducting businesses
of telecommunications information
network system integration. Third, the
applicant must have a permanent place
of business of a size commensurate
with its staffing level. And, finally, the
applicant must meet a class-specific
requirement. Among the requirements
for Class A applicants are registered
capital of 10 million RMB yuan and

completion, within the last two years,
of two projects valued at 30 million
RMB yuan each or four projects valued
at 15 million RMB yuan each.29 There
is no entry-level certification for conducting system integration.
International Telecom Gateways
A company seeking to install a switch
in China that connects to the Internet
and terminates in another country most
likely will be subject to at least one
additional regulation: Examination and
Approval of Establishment and Adjustment of International Telecom Gateway.
This regulation provides specific conditions that must be met prior to setting
up an international telecom gateway.
Only state-owned telecommunications service providers are allowed to
establish international gateways under
the regulation. Therefore, a foreign
entity will have to begin by leasing the
gateway from a state-owned provider.
Telecommunication Service Norms
and Standards
In March 2005, MII issued Telecommunication Service Operation Norms and
Standards (Telecom Operating Standards), setting forth various standards
governing the provision of all telecom
services.30 The Telecom Operating
Standards provide minimum standards
for both customer service and quality.31 Local telecom bureaus supervise
the implementation of these standards
within their jurisdictions.32 Of course,
an individual service provider may
develop its own, higher standards.33
Similar to the tariff requirement in
the United States,34 Chinese telecom
service providers also must publish the
service categories, terms of service,
fees, and service scope and file those
items with the local service authority.
In addition, any service provider must
notify customers thirty days in advance
of ceasing to offer any particular service.35 Penalties for failing to comply
with the Telecom Operating Standards
can range from 10,000 to 30,000 RMB
yuan (approximately U.S. $3,500 to
U.S. $10,500).36
Entering China’s Telecom Market
Opportunities to enter the Chinese
telecom market are endless, as are
the potential strategies that different
players may employ. For equipment
manufacturers, 3G licenses remain an

area of potential entry into the marketplace.37 Call center installation in China
also presents a feasible model in the
relatively unregulated area of system
integration. In addition, acquiring a
promising Chinese telecom equipment
company is a worthwhile strategy.
For mobile virtual network operators or cell phone operators, a mere
reselling or roaming agreement with
a Chinese partner without physical
presence in China does not trigger the
MII regulatory regime. According to
China’s Accession Protocol of Services
to the WTO, there are no restrictions on
providing offshore telecommunications
services.38 As a result, a reseller agreement could be negotiated with China
Mobile (if the U.S. market penetration
demands that level of attention) or
other carriers.
Another avenue of opportunity could
be partnering with China Netcom or
China Telecom, the only two entities
operating PSTNs, to provide privateline services to Chinese businesses having multiple offices in China. Although
this business model faces challenges,
including that it would be subject to the
regulatory regime discussed above, it
also provides significant opportunities.
Alternatively, installing a PSTN is not
prohibited in China, although you must
team up with a Chinese company while
retaining minority equity.
VoIP also is an extremely promising area in China if you can cross the
$2 billion hurdle and be happy with
a minority equity stake. To avoid the
investment amount and equity hurdle,
value-added services remain an option.
Comparing the operating margins
of various companies explains investor interest in China: those of China
Telcom (22.05 percent, 2006 quarterly),
China Netcom (22.14 percent, 2007),
and China Mobile (30.79 percent,
2007 quarterly) are significantly higher
than those of Verizon (16.67 percent,
2007), AT&T (17.16 percent, 2007),
and Qwest (12.56 percent, 2007). For
this reason, even with the presumably
heavy regulations, international telecom
investment in China seems to be headed
in only one direction—up.
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