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The Abolition Movement:
Decriminalizing Defamation and Insult Laws
Richard N. Winfield and Kristin Mendoza

One species of lawsuits against the
press is ripe for repeal globally-the
criminal prosecution of a journalist
for defamation of or insult to a public
official. Now is a timely occasion to
discuss this challenging topic. In May
2007 in Bahrain, the Consultative
Council, or the upper house of Parliament, passed important amendments
that will decriminalize press offenses
including defamation.1 As of the writing of this article, we await action by
the Chamber of Deputies on this reform
measure. Bahrain’s recent actions
reflect a welcome and significant consensus against criminal defamation that
seems to be emerging around the world.
Why are criminal defamation actions
in the hands of public officials such a
blunt and dangerous weapon?
This species of criminal proceedings
produces a most profound and chilling
impact on the press. First, the complaining public official is a powerful adversary. Illustrating this genre of antipress
litigation is the 2006 case of Lyshanko
v. Ukraine. In that case, a journalist
criticized the Ukrainian acting prime
minister in print for official misconduct.
The acting prime minister responded
by summoning Ukraine’s general
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prosecutor to his office and ordering
the case. Transparency International
him to commence a criminal defamation each year surveys and ranks the relaaction. After further prodding from the
tive degrees of corruption in countries
head of the Parliamentary Committee
around the world. About 180 countries
for Law and Order, the general prosecuare ranked from the least corrupt,
tor brought charges against the reporter,
namely the Scandinavian countries, to
and ultimately he was convicted.2
the most corrupt.4 Freedom House, anSecond, the public official can call
other NGO, surveys the degree of press
upon, at no cost, the resources of the
freedom in each of about 195 countries.
state prosecutor and the courts to invesEach country is identified as having a
tigate and prosecute his complaint. The
free press, a partially free press, or a
ease with which Ukraine’s acting prime
press that is not free. 5
When you compare the two surveys
minister prosecuted a journalist at the
from 2007, corruption and press freestate’s expense typifies the inequality
dom, the importance of a free press beof arms-a term used by some European
courts-that prevails in these prosecutions. comes crystal clear: of the top ten most
corrupt regimes, none has a free press.6
Third, by requiring the defendant
journalist to prove truth, the state
effectively jettisons the presumpOf the fifty most corrupt
tion of innocence. Fourth, the
penalties against a journalist who
regimes, only one has a
is convicted of criminal defamation
or insult are typically very severe:
press that can be called free.
imprisonment, fines, banishment
from journalism, and the stigma of
a criminal conviction, all because
Of the fifty most corrupt regimes, only
the journalist criticized the public ofone has a press that can be called free.7
ficial. For instance, two vice-governors
This strong link between corrupof the Chelyabinsk region in the Urals
tion and a press that is not free, under
obtained a criminal defamation convicconstant threat of criminal prosecution,
tion in 2003 against a Russian editor
helps explain the growing internaand publisher. After a closed trial, the
tional consensus against such criminal
court sentenced him to a one-year term
prosecutions. In part, that consensus is
in a hard labor camp, where he ultireflected by the judgments issued by two
mately served three months.3
prestigious international courts-the EuThis species of prosecution, or the
ropean Court of Human Rights and the
mere threat of such a prosecution, creInter-American Court of Human Rights;
ates a climate that is hostile to objective
the policy statements issued by the
or critical reporting about government
Council of Europe and the World Bank;
and public officials. In such a climate,
and the findings issued by rapporteurs
public officials can act with impunity,
for the United Nations and other intersecure in the knowledge that the press
governmental organizations.
will not hold them to account, will not
report their misdeeds, and will not exFirst, and perhaps most significant,
are recent decisions of the European
pose their questionable public activities.
Court of Human Rights. The court in
In this climate, the press cannot
be said to be free. In this climate, one
Strasbourg has acquired a considerable
might reasonably expect that corrupt
reputation in the last twenty-five years
public officials would be safe from
in human rights issues, in general, and
exposure by the press and that corrupfor protecting freedom of the press, in
tion would flourish. That, in fact, is
particular. It is a supranational court
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that can and does effectively overrule
the highest courts of its forty-seven
member states. These member states are
spread across the globe from Siberia in
the East to Greenland in the West and
are home to 800 million people. The
European Court has considered numerous cases after the national courts of
the member states convicted journalists
of criminal defamation or insult laws
for having criticized public officials.8
The journalists who brought the cases
to the European Court claimed that
their convictions violated the guarantees of freedom of expression contained
in Article 10 of the European Convention on Human Rights, which all fortyseven member states had ratified.
In the overwhelming majority of
these cases, the European Court has
decided in favor of the journalists and
against the national courts and public
officials who have prosecuted the reporters. Time and again, the European Court
has written critically of criminal defamation and insult laws because, among
other things, they impose a disproportionately severe penalty and violate
both the journalist’s right to freedom of
expression and the right of the public to
receive news and information.
For instance, ten years ago, in
Austria, a journalist was criminally
convicted for labeling a right-wing
politician an “idiot.”9 Another Austrian
journalist was convicted for publishing
accusations that a former chancellor was
guilty of the “basest opportunism” and
“immorality.”10 More recently, in a third
Austrian case, a journalist was criminally convicted for having published
charges against a prominent politician
claiming that his immigration policies
corresponded to those of the Nazis.11
The European Court held in each case
that the convictions could not stand.
The European Court has, in every case
it has considered, rejected imprisonment as a punishment for defamation.12
The better way to resolve these disputes
is in civil suits for money damages so
long as due process and fair procedures
are guaranteed. The European Court
has overturned criminal defamation and
insult law convictions in France, Spain,
Austria, Belgium, Romania, Iceland,
Norway, and Denmark, among others.13
The Inter-American Court of Human
Rights, which usually sits in Costa
Rica, has followed suit. That court
hears claims from citizens in those

countries in the Western Hemisphere
that have ratified the American Convention on Human Rights. When journalists file claims in the Inter-American
Court, they typically claim that a member state violated the guarantee of free
expression contained in Article 13 of
the American Convention.14 Costa Rica,
for instance, convicted and sentenced a
journalist named Herrera-Ulloa under
its criminal defamation law.15 HerreraUlloa’s crime was that he republished
news stories reporting that a Costa
Rican diplomat, who brought the complaint, committed illegal acts abroad.
Herrera-Ulloa filed his complaint in the
Inter-American Court claiming that by
convicting him as a criminal, the Costa
Rican courts had violated his rights
of freedom of expression. The InterAmerican Court found that individuals
who have influence on matters of public
interest must be open to intense public
scrutiny, and that their activities belong
to the realm of public debate.16 Consequently, Costa Rica was required to
nullify Herrera-Ulloa’s conviction and
to pay his costs and lawyers’ fees.
These two important international
courts are not the only entities that have
rejected draconian criminal defamation
laws. Other intergovernmental organizations have spoken out as well. In the last
several years, calls for the abolition of
criminal defamation and insult laws have
been issued by the World Bank17 and
the Secretary General of the Council of
Europe,18 and by rapporteurs from the
United Nations Economic and Social
Council,19 the Organization of American States,20 and the Organization for
Security and Cooperation in Europe
(OSCE).21 The Secretary General of the
Council of Europe, for example, characterized criminal defamation as “a particularly insidious form of intimidation”
against the press. He urged all member
states to “abolish criminal provisions
and prevent disproportionate damages in
civil cases against journalists.”22
We see convergence in the way that
various international organizations and
authorities regard criminal defamation
and insult proceedings brought by public
officials against journalists. Almost uniformly, these international bodies reject
the prosecutions as violating the rights
of free press and the rights of people to
receive news and information.23
What lies behind this broad consensus? What can explain this harmony of

views? First, these authorities recognize
that in modern states the limit of acceptable criticism of public officials is necessarily wider. A public official inevitably
and knowingly lays himself open to
close scrutiny by the press and public
and he must, therefore, display a greater
degree of tolerance. Second, freedom of
expression is an essential foundation in
the modern state and a basic condition
of progress. Third, protection must be
given to expression that offends, shocks
and disturbs, for that type of expression
is part of the demands of pluralism,
tolerance and broadmindedness required
as part of the modern society. Fourth,
since the press performs so vital a role
as a watchdog over government, an independent judiciary must protect it against
abusive attacks and censorship by public
officials. To allow public officials to
criminally prosecute the press for their
criticism cannot be squared with democracy. To criminally punish criticism
in the press is to provide incentive for
corruption.
There are, in addition to the rationale of the authorities discussed above,
other teachings which advocate the
vindication of truth and advise people
to “tell the truth even if it be unpleasant,” including some widely recognized
Islamic texts.24 One teaching advises that
the “best [form of] jihad is a word of
truth to a tyrannical ruler.”25 People are
instructed by these teachings to command the good and forbid evil, to speak
for good causes, and to disapprove bad
ones.26 People are advised to speak about
wrongs being committed and to give
sincere advice to political leaders.27 Individuals are entitled to make constructive criticism of governmental activity
and leaders even if it entails opposing
the ruling political officials.28 Thought
is encouraged, meaningful consensus is
facilitated, and society benefits. Following these teachings, in 1990, the
Organization of the Islamic Conference
took a step towards joining the growing
consensus against criminal defamation. It adopted the Cairo Declaration
of Human Rights in Islam29 to guide its
member states, which included in Article
22 a guarantee of free expression:
1.
		
		
		
2.

Everyone shall have the right to
express his opinion freely in such
manner as would not be contrary
to the principles of Shari’ah.
Everyone shall have the right
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3.
		

to advocate what is right, and
propagate what is good, and warn
against what is wrong and evil
according to the norms of
Islamic Shari’ah.
Information is a vital necessity
to society.

Although these teachings continue to
be relevant and suggest movement in the
right direction, they are not universally
applied by political leaders.
For example, in 2006, the Saudi
Arabian Deputy Minister of Information
and Culture, Salah Namlan, was asked
to explain the Saudi practices of banning
and dismissing certain journalists from
writing. He replied, “My main intent and
concern is for journalists not to upset the
conservative fabric. If children fight with
each other, you say ‘go to your room.’
To the writer, you say ‘please do not
write.’ It’s a way of calming things.”30
The Deputy Minister seems to believe
that denying free speech and punishing
dissent assures stability.
That view stands in stark contrast to
a very different understanding prevalent
in democratic countries of the relation of
the people to the state when it comes to
criticism. Eighty-one years ago a justice
of the U.S. Supreme Court described
in these words the philosophy of those
in the eighteenth century who revolted
against England’s colonial rule and created the United States.
They believed that freedom to think as
you will and to speak as you think are
means indispensable to the discovery
and spread of political truth . . . the
greatest menace to freedom is an
inert people; that public discussion
is a political duty; that order cannot
be secured merely through fear and
punishment for its infraction; that it
is hazardous to discourage thought,
hope and imagination; that fear breeds
repression; that repression breeds hate;
that hate menaces stable government;
that the path of safety lies in the opportunity to discuss freely supposed
grievances and proposed remedies;
and that the fitting remedy for evil
counsels is good ones. Believing in
the power of reason as applied through
public discussion, they eschewed
silence coerced by law-the argument of force in the worst form.31

For a state to be stable, strong, and

effective, it need not, and should not,
punish criticism. True, long-range
stability and strength is best achieved
when the people freely exercise their
right to scrutinize and criticize their
political leaders.
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