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A Post-Borat Reprieve on  
Reality-Based Programming
DAniel M. WAggoneR

Some may question whether the film 
Borat is better known for its critical and 
commercial success or for the lawsuits 
that the film spawned. For those who have 
not seen the film, Borat is a mockumen-
tary comedy starring the British come-
dian Sacha Baron Cohen in the title role 
of a fictitious Kazakh journalist traveling 
and recording real-life interactions with 
people. Not surprisingly, some who had 
interaction with Cohen were unhappy 
about their fifteen minutes of fame.

For instance, two University of South 
Carolina fraternity brothers who ap-
peared in the film sued the producers, 
claiming that the film defamed them, 
that they were drunk when they agreed 
to participate in the film, and that the 
producers had falsely told them that the 
movie would not be shown in the United 
States.1 That suit was dismissed in 
February 2007, primarily on the basis of 
California’s anti-SLAPP statute.2

In another lawsuit, the residents of 
Glod, a village in Romania, sued the 
producers of Borat, complaining that 
they were lied to and told that it was a 
documentary about extreme poverty in 
Romania that would fairly depict their 
lives, living conditions, occupations, 
community, heritage, and beliefs.3 As 
of the writing of this article, the lawsuit 
remains pending.

Additional lawsuits also are pending. 
In March 2007, a Mississippi resident 
filed an invasion of privacy and false 
light lawsuit in the U.S. District Court 
for Mississippi.4 In July 2007, a New 
York resident filed suit claiming that 
his brief appearance in the film vio-
lated New York state’s right of publicity 
statute, N.Y. Civil Rights Statute § 51.5 
In October 2007, five Alabama residents 
filed suit in an Alabama federal court, 
alleging that the film’s makers used 
fraud to obtain releases from them, and 

brought claims that include invasion of 
privacy and false light.6 More recently, 
a driving instructor in Maryland filed 
suit on December 3, 2007, in the U.S. 
District Court for the Southern District 
of New York against the makers of the 
film, claiming that they fraudulently 
induced him to sign documents allowing 
his appearance in the film.7

Of course, the creation of works such 
as documentaries and reality television 
programs that feature real people is 
not a new phenomenon. But the legal 
problems stemming from the release of 
Borat demonstrate that using nonactors 
or the names or images of such people 
in a film or on television can lead to a 
variety of legal claims (such as violation 
of the right of publicity, defamation, and 
private facts claims, among others) once 
the real people see how their images are 
used. Moreover, as we venture further 
into the brave new world of user-gen-
erated content, e.g., avatars on Second 
Life and other uses yet to be seen, these 
issues have even greater importance for 
programmers and distributors.

First Amendment Versus  
Right of Publicity
It is broadly accepted that the First 
Amendment offers protection to film 
and television programs, whether the 
program is reality or fiction or some-
where in between, such as Borat. As  
the California Supreme Court found 
nearly thirty years ago in a case deal-
ing with a fictionalized portrayal of 
Rudolph Valentino,

[o]ur courts have often observed 
that entertainment is entitled to the 
same constitutional protection as the 
exposition of ideas. That conclu-
sion rests on two propositions. First, 
“[t]he line between the informing 
and the entertaining is too elusive 
for the protection of the basic right. 
Everyone is familiar with instances 
of propaganda through fiction. What 
is one man’s amusement, teaches 
another doctrine.” (Winters v. New 

York (1948), 333 U.S. 507, 510 [92 L. 
Ed. 840, 847, 68 S. Ct. 665].) Second, 
entertainment, as a mode of self-ex-
pression, is entitled to constitutional 
protection irrespective of its contri-
bution to the marketplace of ideas.8

Nonetheless, the right of publicity 
gives individuals the right to control the 
use of their names or likenesses to sell 
a product or service.9 Typical elements 
for a prima facie action are as follows: 
(1) the plaintiff owns an enforceable 
right in the identity or persona of a hu-
man being; (2) the defendant, without 
permission, has used some aspect of 
the identity or persona in such a way 
that the plaintiff is identifiable from 
the defendant’s use; and (3) such use is 
likely to cause damage to the commer-
cial value of that persona.10 Jurisdic-
tions are split as to whether the plaintiff 
must be a celebrity, but the majority 
rule is that noncelebrities have a right 
of publicity.11

Is a Release Always Necessary?
As is well known, not every use is suffi-
cient to support a claim, and many deci-
sions hold that a de minimis or fleeting 
reference to a plaintiff is not action-
able.12 For example, a woman filmed on 
the street and included in a nine-second 
opening sequence of a movie was held to 
be incidental use under New York’s right 
of publicity statute.13

In addition to incidental use, a 
release probably is not needed for a 
film or program that uses nonactors if 
the names or likenesses are used in a 
nondefamatory manner, unless there are 
embarrassing private facts shown or a 
separate commercial use, i.e., merchan-
dising. Even then, if the claim is based 
on a portrayal of embarrassing private 
facts, the best defense likely will be a 
defense that the allegedly private facts 
were not, in fact, private.

For instance, in Ruffin-Steinback v. 
de Passe,14 the family of Davis “David” 
Ruffin and three other people filed suit 
over a miniseries docudrama depicting 
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the story of the Motown act the Tempta-
tions. Plaintiffs included Josephine 
Miles, the wife of one of the original 
members of the Temptations, who 
claimed invasion of privacy based on 
the public disclosure of private embar-
rassing facts relating to her out-of-wed-
lock pregnancy.15 The court dismissed 
her claim, ruling that the information 
was merely giving publicity to informa-
tion that already was public because 
the miniseries was based on a book that 
discussed her pregnancy.16 Furthermore, 
any birth or marital records relating 
to Miles’s pregnancy were also avail-
able in the public record.17 The court 
concluded, “[I]t cannot seriously be 
contended that Miles’ premarital preg-
nancy, while perhaps embarrassing, is a 
private fact.”18

Similarly, in Gregorio v. CBS, Inc., 
a federal court dismissed a lawsuit 
brought by a man whose image was used 
in a television news story on romance in 
New York.19 The program showed plain-
tiff walking and holding hands with a 
woman who was his coworker. Plaintiff, 
however, was married to someone else, 
and the woman was engaged to another 
person. Plaintiff filed claims of inva-
sion of privacy, intentional infliction 
of emotional distress, prima facie tort, 
and defamation. The court dismissed 
his claims, in part because the film was 
shot in the ordinary course of business 
in public on Fifth Avenue and the report 
did not state expressly that he was hav-
ing an illicit affair with a coworker.20

Commercial Use
Of course, a release is critical where the 
person’s image or name will be used 
for a “commercial purpose,” given the 
likely lower level of protection from the 
First Amendment.21 In addition, nineteen 
states have statutes expressly recogniz-
ing a claim for violation of one’s right to 
publicity based on a commercial use.22

Generally, advertisements that 
merely promote the film or program 
and include people within the work 
are not actionable.23 A producer should 
be aware, however, that although the 
First Amendment may fully protect 
expression in one format, such as the 
film itself or advertisements promot-
ing the film, a later use in connection 
with a commercial product may be 
actionable.24 For example, a New York 
court held that a 1945 photograph of 
a sailor kissing a nurse on V-J Day 

was protected news when it was first 
published, but the sailor in the photo 
adequately stated a right of publicity 
claim based on Time magazine’s sale 
some forty years later of copies of the 
photo for $1,600 each because the sale 
was a “commercial use.”25

Saying that a release might be needed 
for a commercial use is easier said than 
applied in real situations because the 
line between what is or is not a com-
mercial use may be vague and is usually 
fact-specific. For instance, in Hoffman 
v. Capital Cities/ABC, Inc.,26 the ac-
tor Dustin Hoffman sued Los Angeles 
Magazine on claims that the magazine 
violated his right to publicity based on 
common law and California statute.27 
The magazine had used a picture of 
Hoffman from the movie Tootsie for 
a spring fashion spread.28 The clothes 
were modeled by publishing pictures 
from well-known movie scenes and us-
ing computer technology to change the 
clothing. The Ninth Circuit held that the 
fashion section was not a commercial 
use.29 The court stated that the article 
was not a traditional advertisement 
printed merely to sell a product, and 
the designers did not give the magazine 
any consideration for featuring their 
clothes.30 The article also did not simply 
present a commercial message:

It is a complement to and a part of the 
issue’s focus on Hollywood past and 
present. Viewed in context, the article 
as a whole is a combination of fashion 
photography, humor, and visual and 
verbal editorial comment on clas-
sic films and famous actors. Any 
commercial aspects are “inextricably 
entwined” with expressive elements, 
and so they cannot be separated out 
“from the fully protected whole.”31

In contrast, the Ninth Circuit held in 
Downing v. Abercrombie & Fitch32 that 
the use in an advertising campaign with 
a surfing theme of old photographs of 
surfers taken at a surf championship was 
a commercial use. The court held that 
the relationship between the photograph 
and the surfing theme was too tenuous.33

In a different medium, the com-
mercial use exception received only a 
glancing mention in a recent right of 
publicity case brought against a video 
game distributor. In Kirby v. Sega of 
America, a California appellate court 
held that the First Amendment protected 

the distributors of a video game from a 
right of publicity claim brought by the 
lead singer of a band.34 The singer had 
claimed that the distributors misappro-
priated her likeness in creating a char-
acter for the game. The appellate court 
gave little weight to the commercial 
speech doctrine, stating in a footnote 
that “[e]ven commercial speech receives 
significant First Amendment protection, 
unless it is false and misleading.”35

A Fine Line
Going forward, there is a risk that 
industry “custom and practice” may 
further blur the line between commer-
cial and protected uses and thus blur 
when releases are advisable. Although 
the seeking of releases when they are 
not strictly required is understandable 
as a backstop and may be a factor in 
obtaining insurance (even if not strictly 
required), courts may react to evolv-
ing industry practice and question why 
some releases were obtained but others 
were not. The frenzy of seeking releases 
for participants that sometimes arises 
around controversies appears to have 
become less frequent, but producers and 
creators should still be alert to a tenden-
cy to overuse releases; otherwise, courts, 
over time, may assume that they should 
always be obtained. In short, although, 
as a practical matter, releases may some-
times be necessary for insurance or other 
reasons, I urge producers to be ready to 
push back based on the First Amend-
ment and other protections.

Terms of the Release
Saying that a release is needed does not 
end the discussion. Too often, produc-
ers use form releases that may not 
reflect how or where the image will be 
used. To the extent possible, releases 
should be tailored for the particular use. 
Of course, the repurposing that occurs 
today in venues ranging from YouTube 
and the Internet to local home videos 
that become national news must be 
taken into account. Thus, every release 
should also have a clause for “uses now 
or hereafter available.” And given the 
risks of oral agreements and the pros-
pect of global production, all releases 
should include integration and merger 
clauses as well as choice of law and 
forum provisions.

It is also important to review the 
release to determine what claims are 
waived and whether the release is 
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revocable. Then it will be up to the 
producer to make sure those limits 
are respected. If the producer fails to 
discern those limits, the results can be 
costly.

In Christoff v. Nestle USA,36 Russell 
Christoff had posed gazing at a cup of 
coffee for a photo shoot arranged by 
Nestlé Canada. He was paid $250 for 
his time and received a contract govern-
ing the use of his image. The release 
stated that if Nestlé Canada used the 
picture on a label it was designing for a 
brick of coffee, Christoff would be paid 
$2,000 plus an agency commission. The 
contract also provided that the price 
for any other use of Christoff ’s image 
would require further negotiations. 
Nestlé Canada used Christoff ’s image 
on the coffee brick.37

Eleven years later, Nestlé redesigned 
its label and included Christoff ’s im-
age.38 The person who used the image 
believed she had authority to do so 
because she knew it was widely used in 
Canada. The employee did not investi-
gate the scope of the consent and never 
checked back with Christoff. Thereaf-
ter, the redesigned label was used on 
several different Taster’s Choice jars, 
including regular and decaffeinated cof-
fee and various flavored coffees, and on 
products sold internationally. In 2002, 
Christoff discovered the use of his 
picture when he was shopping and hap-
pened to see a can of Taster’s Choice 
instant coffee. A jury awarded him 
$15,305,850;39 however, an appellate 
court has since reversed the judgment 
and ordered a retrial.40

Unenforceable Releases
Courts interpret releases like other con-
tracts and apply general principles of 
contract law to them.41 Like any other 
contract, a release will be unenforce-
able if it is obtained through fraud42 
or is unconscionable. This means, at 
a minimum, that producers should be 
forthright with the individual, avoid 
misleading statements or omissions of 
material facts,43 act in good faith, and 
not conceal relevant information.44 In 
California, it is well settled that “[t]he 
failure to disclose material facts affect-
ing the essence of a release agreement 
may constitute actual fraud vitiating the 
contract.”45 If a producer obtains a re-
lease based on fraud, the release could 
be voidable.46 New York adheres to the 
same doctrine.47

In addition to an action for fraud or 
breach, the producer may be open to 
a claim of violation of the right to pri-
vacy. For example, in Braun v. Flynt, a 
theme park worker consented to having 
her picture used in promotional mate-
rials.48 The park then allowed a men’s 
magazine to use the photograph after 
the editor allegedly misrepresented the 
nature of the periodical. The employee 
sued, and the jury granted punitive 
damages for invasion of privacy. Ac-
cording to the Restatement (Second) of 
Torts, “[c]onsent to any publication of 
matter that invades privacy creates an 
absolute privilege so long as the publi-
cation does not exceed the scope of the 
consent.”49 In contrast, there are New 
York cases that hold that use outside the 
agreed-upon medium (e.g., consenting 
to use in a magazine advertisement but 
not a poster advertisement) does not 
violate the right of privacy.50

In addition, a court may refuse to 
enforce a contract if it deems that both 
the procedure used to obtain consent 
and the substantive terms of the agree-
ment violate public policy. Both pro-
cedural and substantive elements may 
be required, and they act in concert so 
that the more objectionable the method 
of gaining consent, the less uncon-
scionability is required in the actual 
terms.51 The most important factor to a 
court is the relative bargaining power 
of each party. For instance, in Heyert 
v. Owens, a fine arts photographer 
obtained an initial release to photo-
graph bodies prepared in a traditional 
southern funerary style.52 The original 
agreement offered no compensation 
to the owner of the funeral home or 
the families of the deceased subjects. 
Although the funeral home owner later 
attempted to execute an agreement for 
compensation, the court had no diffi-
culty in finding that the original agree-
ment was binding because Owens was 
a sophisticated businessman and the 
families of the deceased had signed 
valid releases handing over all rights 
of publication.53

In a recent California case concern-
ing mobile phone agreements, a court 
ruled that contracts of adhesion, such 
as standard releases, automatically raise 
a minimal degree of procedural uncon-
scionability.54 As long as contracts do not 
also contain a high degree of substan-
tive unconscionability, however, such as 
provisions that take unfair advantage of 

the weaker party, they will be enforced.55 
If, on the other hand, a producer sought 
to enforce a very broad form release that 
reached every imaginable use and the ac-
tual use was wholly unrelated to the use 
described when the waiver was obtained, 
a plaintiff might have success with an 
unconscionability claim.

Consent Issues
The statutes of seven states (Massachu-
setts, New York, Ohio, Rhode Island, 
Utah, Virginia, and Wisconsin) require 
that a consent of that state’s statutory 
right to publicity be in writing.56 In 
addition, California, Oklahoma, and 
Tennessee provide that consent is neces-
sary, thus implying that consent may be 
either oral or written.57 A Florida statute 
provides for written or oral consent, and 
a Nebraska statute allows for express 
or implied consent.58 The New York 
courts have held that consideration is not 
required to make a consent valid.59

Another frequent question is whether 
the individual is capable of giving 
consent. Courts will refuse to enforce a 
release if one of the parties, because of 
immaturity or mental infirmity, lacked 
the capacity to enter into it. Thus, a 
contract made with a minor is void-
able.60 Under common law, a minor has 
the right to repudiate a contract made 
by guardians on his behalf. This right 
can be overcome by statutory provision, 
as has happened with New York Civil 
Rights Statutes § 50 and § 51, which 
have been interpreted to allow parents to 
sign away a minor’s rights of publicity 
and privacy.

Not surprisingly, several high-profile 
cases involve young models whose 
pictures, taken with the consent of their 
parents, were later used in advertise-
ments or featured in magazines without 
the permission of the model. In a 1982 
lawsuit, Brooke Shields tried to prevent 
a photographer from distributing nude 
pictures he had taken of her at a young 
age after obtaining her parents’ consent. 
The lower court in Shields v. Gross 
held that the common law rule allow-
ing minors to disaffirm consent was so 
important to public policy, particularly 
in a case like this, that the legislature 
would have to explicitly preempt it.61 
Still, the appellate court upheld the 
release.62 Twenty-some years later, when 
model Liliana Alvidrez brought suit in 
2005 to enjoin Getty from using photo-
graphs taken when she was a minor, the 
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court would not hear excuses as to why 
it should not enforce parental consent.63 
The Fifth Circuit also has ruled that 
California law recognizes the validity of 
parental consent as binding on minors.64

Mental incapacity extends beyond 
permanent disability and may encom-
pass drunkenness and drug-induced 
impairment. However, a contract will 
be voidable only if the other party has 
reason to know of the incapacity, mean-
ing, for instance, that it would hardly be 
advisable to get a subject drunk and then 
have him sign a consent form.65 And, not 
surprisingly, a defense of poor judgment 
is not enough to absolve a party of a 
contractual obligation; the First Amend-
ment may still prevail. Thus, at least 
one court has held, in a case involving 
a mentally disabled person, that if the 
use is for a noncommercial purpose, the 
validity of the consent is irrelevant.66

Revocation of Permission
As a general rule of contract law, if 
the subjects of a film or television 
program, after signing a consent form, 
change their minds and try to revoke 
permission, they will be breaching the 
contract, though a court likely will not 
compel them to appear in a movie or 
participate in any other way.67

The timing of the revocation does 
matter; thus, the earlier the consent 
is revoked, the less likely a court is to 
find a breach.68 Of course, individuals 
may disagree about what constitutes 
a timely revocation. In Virgil v. Time, 
Inc., a surfer who was included in 
a Sports Illustrated article on surf-
ing agreed to be interviewed for the 
article but withdrew his consent after 
the article was written and while the 
magazine was going through the fact-
checking process.69 The Ninth Circuit 
reversed the lower court’s grant of sum-
mary judgment, stating that if consent 
is withdrawn before publication, any 
resulting publicity may result in a claim 
for violation of the right of privacy, in-
cluding disclosure of private facts.70 In 
a footnote, the appeals court observed 
that “[t]here may be cases where re-
quiring that an eleventh-hour change of 
mind be honored would unfairly burden 
the publisher and where it could not, 
for that reason, be regarded as a timely 
revocation of consent. This is not such 
a case.”71

If a release is without consider-
ation, the individual’s ability to revoke 

a consent will depend on whether the 
court will apply the concept of estop-
pel.72 For instance, one New York court 
held that a performer, Mary Garden, 
could revoke, some twenty-four years 
later, a gratuitous license she gave to a 
perfume company to use her name to 
promote the perfume.73

Anti-SLAPP Laws
Finally, producers may be able to rely 
on an anti-SLAPP statute to have 
claims dismissed prior to a finding of 
the validity of consent. Twenty-four 
states have implemented anti-SLAPP 
laws.74 For instance, California’s anti-
SLAPP rule provides parties being sued 
for speech activities the ability to file a 
special motion to strike.75 If the court 
believes that the suing party will not 
prevail, it may throw out the suit and 
assess attorney fees.

The value of an anti-SLAPP motion 
is shown by the Borat fraternity brother 
case. In its ruling, the court noted that

the only issue before it today is the 
narrow inquiry of whether this action 
constitutes what our Legislature has 
denominated as a “SLAPP”—a stra-
tegic lawsuit against public participa-
tion. The propriety of filming individ-
uals, often in crude contexts and with 
a disarming disguise, with the specif-
ic intent of later embarrassing them 
on a national scale . . . is not before 
the court. . . . The Court cannot and 
does not reach the topic of whether 
the Defendants’ conduct is appropri-
ate or conscionable; the only question 
is whether a legal claim survives.76

Similarly, the television program 
Celebrity Justice is defending itself 
against a privacy claim brought by 
Marlon Brando’s former housekeeper 
by relying in part on California’s anti-
SLAPP statute. In Hall v. Time Warner, 
Inc., Blanche Hall, Brando’s former 
housekeeper and a named beneficiary 
in his will, filed suit against Celebrity 
Justice, alleging claims that included 
trespass, intrusion upon seclusion, and 
public disclosure of private facts.77 The 
show’s producers had filmed Hall, who 
suffers from dementia and Alzheimer’s 
disease, at the nursing home where 
she lived. The producers maintained 
that she consented to an on-camera 
interview.78 Defendants filed a motion 
to strike the complaint based on the 

anti-SLAPP statute, but the trial court 
denied the motion, stating that Hall’s 
complaint did not arise from defen-
dants’ free speech rights in connection 
with a public issue. The appellate court 
disagreed and stated that although Hall 
was a private person and may not have 
voluntarily sought publicity, she was 
involved in an issue of public interest; 
thus, defendants’ conduct met the first 
prong of the anti-SLAPP statute.79

Conclusion
In summary, if producers decide to use a 
release, getting a valid one may be more 
complicated than they realize. The Borat 
litigation highlights the potential risk of 
entering into a contractual relationship 
with a subject in order to get a waiver. 
Whether a release is used, knowing how 
much information to give in order to 
obtain consent can be a thorny issue. 
Although some disclosure is required, 
being entirely frank with the nonactor 
may well limit how candid your subject 
will be and how you will be able to use 
the product later.

However, producers of a film or tele-
vision program who use real people may 
not need a release as often as they might 
think. My rule of thumb is to worry first 
about peripheral characters who might 
have embarrassing private facts claims, 
e.g., family members. For peripheral 
characters about whom the producer 
is not showing private facts, I would 
urge producers to carefully consider 
whether releases are needed. As to main 
characters, there are often production 
or insurance reasons to obtain releases 
from them, but producers should at least 
inquire whether there is enough of a 
public record on which to base a story 
protected by the First Amendment.  
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