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Testifying at a Senate Commerce Com-
mittee hearing entitled “Rethinking the
Children’s Television Act for a Digital
Media Age” less than a month after
taking the helm at the Federal Commu-
nications Commission (FCC), Chairman
Julius Genachowski agreed with the
committee that the Children’s Television
Act should be reexamined “in light of
the current marketplace and technolo-
gies.” He told the committee that since
the act was passed in 1990, “an array of
new choices—direct broadcast satellite,
Internet-based video, mobile services,
video offerings from telephone com-
panies, and video games—have joined
broadcast and cable television as a daily
reality for millions of American fami-
lies. Cable has grown substantially since
1990, and of course broadcasting has
now gone digital.” Genachowski pledged
to work closely with the committee “as it
proceeds on its work in this area.”

Committee staff members already
were researching legal bases for ex-
tending FCC authority over children’s
programming beyond broadcast TV to
subscription television, Internet, and/
or mobile video.? Although the chair-
man did not endorse such an expansion
of FCC jurisdiction at the hearing, he
promised to launch an inquiry to “re-
fresh the agency’s record and gather the
necessary facts” to determine “how best
to promote, in a digital media world, the
critical goals that animate the Children’s
Television Act.”

Three months later, the FCC opened a
major proceeding, Empowering Parents
and Protecting Children in an Evolving
Media Landscape (Children’s Media
Inquiry).* Drawing on the commis-
sion’s August 2009 report to Congress

pursuant to the Child Safe Viewing
Act, which concluded that the media
landscape had been transformed, the
Children's Media Inquiry began with the
understanding that “media platforms are
abundant, content is diverse, and nu-
merous tools exist that enable individu-
alized control over exposure [to media]
in the household.” The FCC observed
that “[f]rom television to mobile devices
to the Internet, electronic media offer
children today avenues . . . their parents
could never have envisioned.”®
Nevertheless, it urged commenters to
suggest “new actions that the Commis-
sion or industry can take to address the
issues” and, necessarily, asked “whether
the Commission has the statutory au-
thority to take any proposed actions and
whether those actions would be consis-
tent with the First Amendment.” The
commission did not stop with broadcast-
ing but invited those weighing in “to con-
sider the full range of electronic media
platforms,” including broadcast televi-
sion and radio and multichannel video
programming distributors such as cable
and satellite television, as well as “audio
devices, video games, wireless devices,
nonnetworked devices, and the Internet.
The FCC’s Future of Media Inquiry
took a similarly broad approach. It
sought comment on all media, from
newspapers to the Internet, and asked a
large number of questions for a report
that will make policy recommendations
to the commission and other government
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entities. Among other things, it asked
whether public interest obligations
should be “strengthened, relaxed, or oth-
erwise re-conceptualized” and whether
they “should be applied to a broader
range of media or technology compa-
nies, or be limited in scope.”

Such questions are nothing short of
revolutionary. Media regulation at the
FCC primarily has been based on scarci-
ty, either of spectrum, of sufficient “pub-
lic interest” programming, or of tech-
nologies to give consumers control over
viewing and listening. This rationale has
been used to justify technology-specific
rules, imposed primarily on broadcast-
ing, that are constitutionally imper-
missible for other media. In short, the
previous limitations of the medium had
been used to craft a limited exception to
prevailing First Amendment doctrine.

In recent years, however, and most
notably in the FCC’s latest studies, the
agency has thoroughly documented the

fact that scarcity is a vestige of the past.

Yet this has not led the agency to ques-
tion the propriety of its existing content
controls, at least not of late. Far from it.
In its current proceedings, the commis-
sion bypasses the part of the analysis
that asks whether existing regulations
may still be justified in the current
media environment and proceeds to
ask whether new requirements may be
imposed, not just on broadcasting but
on all media.

Scarcity, it appears, is no longer
the important factor it once was. To be
sure, it admirably served its purpose as
a doctrinal rationalization for broadcast
regulation. But now that it is all used up,
the rationale is being discarded without
so much as a by-your-leave. In its place,
the FCC is asking whether it may ex-
pand its authority over both broadcast-
ing and newer media platforms based on
concerns about the problems of abun-
dance, i.c., too many content options to
manage, multiple platforms on which to
receive them, and myriad technologies
to exercise dominion over what media
enters the home. Ah, the irony.

Scarcity and Its Discontents

To fully appreciate this radical change
in direction, it helps to briefly review
what policy makers and reviewing
courts have said about scarcity as

the raison d’étre of media regulation.
The Supreme Court explained in Red
Lion Broadcasting Co. v. FCC that

“differences in the characteristics of
new media justify differences in the
First Amendment standards applied

to them” and that “[b]ecause of the
scarcity

of radio frequencies, the Government
is permitted to put restraints on licens-
ees in favor of others whose views
should be expressed on this unique
medium.” Particular programming
regulations, such as those promulgated
pursuant to the Children’s Television
Act, were expressly predicated on this
notion of spectrum scarcity'® and on the
belief that the market failed to provide
a sufficient amount of quality chil-
dren’s programming.!!

Similarly, regulation of “negative”
speech, i.e., indecency or other types of
content that the commission considers
inappropriate for children, is based on
a different kind of scarcity: a perceived
lack of parental empowerment tech-
nology. The commission historically
sought to justify regulation to discour-
age “indecent” content because it be-
lieved that parents had no ability to pre-
vent access to such broadcasts by chil-
dren. In FCC v. Pacifica Foundation,
Inc., the Supreme Court agreed that
the broadcast medium was a “uniquely
pervasive presence” and was “uniquely
accessible to children.”'? Such content
regulations presumed that “parents lack
the ability, not the will, to monitor what
their children see.”"

These characteristics were cited to
create a limited constitutional exception,
not to establish First Amendment rules
for media generally. As a consequence,
reviewing courts consistently invalidated
FCC-type regulations for media that
are neither scarce in the Red Lion sense
nor uniquely accessible as understood
in Pacifica. For example, the Supreme
Court struck down attempts to impose
restrictions similar to the Fairness Doc-
trine' on newspapers, as well as inde-
cency regulations on cable television.'
It also invalidated an attempt to impose
indecency regulation on the Internet,
contrasting the new global medium with
broadcasting and finding that “our cases
provide no basis for qualifying the level
of First Amendment scrutiny that should
be applied to this medium.”'¢

It also was widely assumed that as
technological conditions changed, FCC
broadcast content regulation would
wither away, much like Friedrich En-
gels’s predicted state power would
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atrophy after the transition to Commu-
nism. Reviewing courts pointed out that
“the rationale of Red Lion is not immu-
table”!” in that the decision was based
on “‘the present state of commercially
acceptable technology’ as of 1969.”!3
They presumed “some venerable FCC
policies cannot withstand constitutional
scrutiny in the light of contemporary
understanding of the First Amendment
and the modern proliferation of broad-
casting outlets.”"’

To a certain degree this happened. In
the mid-1980s, the commission “found
that the ‘scarcity rationale,” which his-
torically justified content regulation of
broadcasting . . . is no longer valid,” and
it eliminated most vestiges of the Fair-
ness Doctrine.?® Other Fairness Doctrine
corollaries were eliminated later as
well, although the commission began to
show a growing reluctance to relinquish
power. Thus, in 2000, the D.C. Circuit
directed the FCC to eliminate the politi-
cal editorial rules because the agency
was relying on “a thirty-year-old con-
clusion that the challenged rules survive
First Amendment scrutiny.”?! But the
more recent trend at the commission has
been to explore ways to retain its au-
thority for regulating broadcast content
and to look for new theories to expand
its regulatory mission as to both broad-
casting and other media.

The commission has taken this posi-
tion in the face of cumulative findings,
both by Congress and by the agency
itself, that scarcity is a thing of the past.
For example, the Senate Report for
the Telecommunications Act of 1996
noted that “[c]hanges in technology and
consumer preferences have made the
1934 [Communications] Act a histori-
cal anachronism.” It explained that “the
[Communications] Act was not prepared
to handle the growth of cable television”
and that “[t]he growth of cable program-
ming has raised questions about the
rules that govern broadcasters,” among
others.?? The findings of the House of
Representatives were equally direct. The
House Commerce Committee pointed
out that the audio and video marketplace
has undergone significant changes over
the past fifty years “and [that] the scar-
city rationale for government regulation
no longer applies.”?

Then-President Bill Clinton summa-
rized the situation succinctly: “As you
know, the distinction between broadcast-
ing and publishing in terms of the First



Amendment is based on the scarcity
principle. . . . When that changes, the
distinction between broadcasting and
print will change too.”?*

A New World

In the intervening years, the com-
mission has borne witness to more

than just the end of spectrum scarcity.
Numerous proceedings on various is-
sues have documented the birth of an
age of true media abundance. Seven
years ago, the FCC found in its periodic
review of broadcast ownership rules
that “the modern media marketplace is
far different than just a decade ago.” It
concluded that traditional media “have
greatly evolved” and that “new modes
of media have transformed the land-
scape, providing more choice, greater
flexibility, and more control than at any
other time in history.”?

The commission has tracked these
changes over the past two decades in
annual reports required under the 1992
Cable Act. In its most recent video
competition report, it found that almost
90 percent of television households
subscribe to a multichannel program-
ming service such as a cable, satellite, or
telco-provided service. These services
bring hundreds upon hundreds of chan-
nels of video programming into the
home alongside traditional broadcast
channels.? Such findings were recon-
firmed and bolstered by the FCC’s 2009
CSVA Report, in which it found that
“[t]he number of suppliers of online
video and audio is almost limitless.”?’
Internet-based video continues to in-
crease significantly each year as the
overall number of homes having access
to the Internet continues to grow, with
nearly 70 percent of U.S. households
subscribing to Internet service.”® Ap-
proximately 60 percent of Internet users
view and/or download videos online,
with major Internet portals increasingly
licensing both preexisting and original
content from traditional video providers.

Meanwhile, traditional video provid-
ers, including broadcast networks, con-
tinue to experiment with alternate pro-
gramming options on alternate, out-of-
the-home platforms.?” The commission
found that “77 percent of teens in the
U.S. have their own mobile phone[s],”
which increasingly are used to access
video content from the Internet and other
sources.*® Consistent with this trend,
mobile services now offer a range of

video offerings for cell phones and other
mobile devices, including from networks
such as CNN, ESPN, MTV, Comedy
Central, Discovery, and Fox News.*!

The FCC likewise has found that a
growing variety of parental controls and
strategies are available now in the vast
majority of television households. The
commission reported to Congress that
the V-chip, which allows users to block
the display of television programs based
on their ratings category, provides a
“baseline tool” for all over-the-air view-
ers that own a V-chip-equipped televi-
sion set or converter box.*? Additionally,
many “broadcast only” households have
V-chip capability through digital con-
verter boxes.* In any event, nearly 90
percent of TV households subscribe to
multichannel video services that provide
additional parental control tools.>* Plus,
the FCC identified “a wide array of
parental control technologies for televi-
sion,” including “VCRs, DVD players,
and digital video recorders (‘DVRs’),
that permit parents to accumulate a li-
brary of preferred programming for their
children to watch.”**

The availability of such technologi-
cal alternatives for parental control of
material entering the home explains why
the Supreme Court struck down attempts
to regulate content for nonbroadcast
media in every case decided since Paci-
fica.*® With respect to the Internet, “the
mere possibility that user-based Inter-
net screening software would ‘soon be
widely available’” was relevant to the
Court’s “rejection of an overbroad re-
striction of indecent cyberspeech.”’

Now, the same logic suggests that
broadcast regulations lack a constitu-
tionally sound factual basis. The U.S.
Court of Appeals for the Second Circuit
recently observed in Fox Television Sta-
tions, Inc. v. FCC that “technological
changes have given parents the ability
to decide which programs they will per-
mit their children to watch,” and “there
now exists a way to block programs
that contain indecent speech in a way
that was not possible in 1978.3% The
court pointed to the Supreme Court’s
invalidation of indecency restrictions in
United States v. Playboy Entertainment
Group® and, citing the CSVA Report,
said, “We can think of no reason why
this rationale for applying strict scrutiny
in the case of cable television would not
apply with equal force to broadcast tele-
vision in light of the V-chip technology

that is now available.”*

The court in Fox Television declined
to base its holding on these changes in
the media environment, leaving that is-
sue for the Supreme Court to decide. It
found instead that the FCC’s indecency
enforcement regime is unconstitution-
ally vague. But the court’s discussion of
the issue should signal the FCC that its
traditional justifications for regulating
media have seen their day.

You Can Check Out Any Time You
Like, but You Can Never Leave....

It seems that the FCC no longer con-
templates the possibility that it may
have to relinquish some constitutional
authority for media regulation as tech-
nological conditions change. To the
extent that the issue may have cropped
up in discussions within the agency, the
prospect of diminished constitutional
power is not reflected in the current
inquiries about the future of media regu-
lation. In the Children’s Media Inquiry,
for example, the commission sought
comment on a very broad range of
issues ranging from the availability of
educational programming to advertising
exposure and cyberbullying. The notice
asked what individuals and industry
may do to solve perceived problems,
but a predominant focus is on potential
actions that the government might take
to address the issues raised.

Thus, the FCC asked if “enough
educational content for children” is
available “across electronic media plat-
forms” and whether “governmental or
industry action [is] needed to increase
incentives” for such programming. It
noted that the Children’s Television Act
is “one example of government action
to promote the availability of educa-
tional content on one type of medium”
and asked for comment on whether it
should be strengthened.*' The commis-
sion also cited the act as “an example of
a governmental action to ensure that one
type of medium—television—Ilimits the
amount of advertising viewed by chil-
dren.” It asked about the extent to which
children are exposed “to excessive and
exploitative advertisements on media
other than television” and asked, “What
actions, if any, should government take
to create incentives to limit the exposure
of children to advertisements and to
promote associated policies, such as the
separations policy, on these other me-
dia?”* The FCC urged commenters “to
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consider the full range of electronic me-
dia platforms,” including nonnetworked
devices and the Internet.*

Interestingly, the word scarcity does
not appear in the twenty-five pages and
111 footnotes of the Children’s Media
Inquiry. It does mention “the perva-
sive presence of media in the lives of
children” once, but not in the sense the
Supreme Court used that term in Pa-
cifica to support regulating broadcast
indecency.* Rather, the thrust of the
commission’s inquiry was that regula-
tion might be necessary because the new
media are foo abundant and provide the
public with foo many choices, not that
they lack technical means to control the
programming choices available to them
or to their kids. With respect to parental
controls, the FCC described the many
options available and asked what steps
might be undertaken to increase public
awareness and use of the various meth-
ods. It also asked whether the creation
of “a uniform rating system that would
apply to various platforms [would] be an
appropriate objective.”®

Admittedly, the commission at this
point is just asking questions. What is
the harm in that? After all, the Children's
Media Inquiry invited those submitting
comments to discuss “the source and
extent of the Commission’s authority to
take the action, or whether new legisla-
tion would be needed to authorize such
action.” It also sought input on “the
compatibility of any proposed action
with the First Amendment.”

Perhaps it is the yawning chasm
between the collapse of the commis-
sion’s six-decade rationale for regulating
broadcasting and its possible new regu-
latory mission to reform all other media
that creates such dissonance. Extracting
just the questions from the Children's
Media Inquiry, the text runs over six
single-spaced pages. Yet the question
about the FCC’s constitutional authority
is appended at the end, almost as an af-
terthought. One might think that a com-
plete revolution in the First Amendment
rationale for media regulation merits a
discussion at least as thorough as the
eight paragraphs the inquiry devotes to
media literacy, but there is no analysis of
this point at all.

To the commission’s credit, part of
one of the forty-two questions in its
Future of Media Inquiry asks whether
public interest obligations should be “re-
laxed, or otherwise re-conceptualized in

this digital era” and whether they should
be “more limited in scope.”” But that
proceeding also lacks any discussion of
the continuing validity of past rationales
for regulation. And the prospect that the
commission actually may reconsider

the limits of its constitutional authority
would be more plausible if the Future of
Media Inquiry had not been linked di-
rectly to other ongoing FCC proceedings
in which the commission has proposed
or adopted new regulations, including
rule makings on the public interest obli-
gations of broadcast licensees, localism
requirements, enhanced disclosure rules,
and network neutrality.*

Redefining the First Amendment

The commission may well believe it
may simply assert jurisdiction without
laying the necessary groundwork. It
would not be the first time. Congress
extended certain broadcast regulations
to cable television operators by merely
altering the definition of the entities
subject to regulation. For example, in
1971, it amended the Communications
Act to apply “equal opportunities”
requirements for political candidates
to cable television simply by decreeing
that “the term ‘broadcasting station’
includes a community antenna televi-
sion system.” Likewise, Congress
extended the commercial time limits in
the Children’s Television Act to cable
merely by defining the term commercial
television broadcast licensee to include
“a cable operator.”*

Such anomalies in the law persist
only because they have never been chal-
lenged in court. After these elastic defi-
nitions were promulgated, the Supreme
Court found in a case challenging other
rules that the Constitution limits the
ability of Congress and the FCC to blur
the jurisdictional lines between the vari-
ous media platforms. Thus, in Turner
Broadcasting System, Inc. v. FCC, the
Supreme Court pointed out that “the
rationale for applying a less rigorous
standard of First Amendment scrutiny
to broadcast regulation, whatever its
validity in the cases elaborating it, does
not apply in the context of cable televi-
sion.”! Similarly, the Court invalidated
indecency restrictions on cable because
of what formerly was “a key differ-
ence between cable television and the
broadcasting media,” i.e., “the capacity
to block unwanted channels on a house-
hold-by-household basis.”?
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Looking forward, it is quite doubtful
that the Court would permit the FCC to
expand its jurisdiction to regulate media
content simply by rearranging regulatory
labels. Most recently, in Citizens United
v. FEC, the majority opinion signaled a
growing discomfort with different levels
of constitutional protection for various
media.> Justice Kennedy stressed:

The Framers may have been unaware
of certain types of speakers or forms
of communication, but that does not
mean that those speakers and media
are entitled to less First Amendment
protection than those types of speakers
and media that provided the means of
communicating political ideas when
the Bill of Rights was adopted.**

He added that “[w]e must decline to
draw, and then redraw, constitutional
lines based on the particular media or
technology used” to disseminate speech.
Doing so is necessarily suspect because
“those differentiations might soon prove
to be irrelevant or outdated by technolo-
gies that are in rapid flux.”*

Whether this issue ripens into a real
controversy will depend on what con-
crete proposals to regulate media content
emerge from Congress, the Children’s
Media Inquiry, or other commission
proceedings. But one point is clear: If
the government seeks to extend such
regulation to new media platforms, or to
strengthen (or even maintain) the rules
governing broadcasting, it must devise
new rationales that can survive constitu-
tional scrutiny. Manipulation of regulato-
ry classifications no longer will suffice. [4
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