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Mobile Regulatory Issues in
the EU and the United States
FRANCESCO LIBERATORE

This article considers whether U.S.
and EU perspectives on mobile regulatory issues are converging. As the EU
is close to finishing sweeping reforms
of the existing regulatory framework,
comparing and contrasting present EU
perspectives with the situation across
the Atlantic best illustrates the potential
for change.
I. Introduction
The mobile sector has developed at a
different pace in the United States and
in the European Union (EU), as have
perspectives on mobile regulatory issues. Although the United States has
adopted a light-touch approach toward
regulation, mainly limited to promoting
public interest objectives, the EU has
adopted a complex set of sector specific
rules promoting both public interest and
competition policy objectives.
This article compares U.S. and EU
perspectives on mobile market structure
and conduct related issues. It concludes
that the Federal Communications Commission’s (FCC) and the European Commission’s (Commission) perspectives are
increasingly converging, in spite of the
different legal instruments at their disposal, and key differences between the
U.S. and EU mobile sectors. However,
a detailed comparison of the two regulatory frameworks is outside the scope of
this article.
II. U.S. and EU Mobile Sectors
There are some key differences between
the U.S. and EU mobile sectors.
In 2007–08, approximately 99.6 percent of the U.S. population used a mobile phone,1 while mobile penetration
in the EU averaged 119 percent during

the same period.2 Although EU mobile
penetration has continued to increase,
the rate of growth has slowed slightly,
possibly indicating that the EU mobile
sector is beginning to mature.3 By contrast, the U.S. mobile sector has shown
a steady growth of 19 percent in the
last decade and is expected to continue
growing until 2010.4 U.S. average usage
per mobile phone (minutes per month)
is nearly eight times higher than in the
EU, and mobile calls are significantly
less expensive on a per minute basis.5
Finally, U.S. mobile Internet penetration
is higher than the EU average.6
U.S. and EU mobile sectors not only
differ in penetration, growth, and usage,
but also in market players.
In the United States, there are four
main nationwide mobile network operators (MNOs)—AT&T, Verizon Wireless,
Sprint Nextel, and T-Mobile—and various other smaller players (cable consortia and regional carriers, which are able
to offer pricing plans with nationwide
coverage through roaming agreements).
The two largest MNOs (AT&T and Verizon Wireless) have a combined market
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share that is lower than that of the two
largest MNOs in any EU Member State
(with the exception of the UK), and one
of the lowest worldwide (close to India).7 There are about fifty-five Mobile
Virtual Network Operators (MVNOs),
which purchase air time from MNOs
and resell services to the public for profit. In addition, there are other providers
offering mobile broadband services
(including Voice over Internet Protocol)
using new wireless technologies, such
as WiMax (e.g., New Clearwire Corporation)8; mobile video (e.g., MediaFLO
and MobiTV)9; narrowband data services, such as paging and telemetry (e.g.,
USA Mobility and Space Data Corp); as
well as mobile satellite providers (e.g.,
Globalstar, Inmarsat, Iridium Satellite
LLC, MSV, and Orbocomm Inc.).10
In the EU, there are a total of ninetynine MNOs and well over 200 MVNOs.
There is an average of three to four
MNOs in each EU Member State.11 The
number of MVNOs in each EU Member
State varies more significantly.12 Of all
these operators, ninety-three offer 3G
commercial services, including Internet access, content services, and video
telephony. MNOs and MVNOs provide
their services on a national basis within
the EU. The leading MNOs’ average
market shares have reduced 3 percent
in the last year, after being fairly stable
over the previous five years; in general,
they are now between 30 percent and 40
percent.13 In some EU Member States,
the incumbent MNO is vertically integrated with the incumbent fixed line operator (the only exceptions are Vodafone
and 3). The major MNOs—Vodafone,
Orange, 3, 02, T-Mobile, Tele2, TeliaSonera, and TeleDanmark—are active in
more than one EU Member State either
through their own network, or through
partnerships, joint ventures, or alliances
(such as Freemove,14 Starmap,15 and the
Vodafone Group16) or through bilateral
cooperation agreements (such as network sharing agreements).17 There are
other providers offering alternative mobile broadband services using new wireless technologies, such as Wi-Fi, but
only in a limited number of EU Member
States (e.g., the Czech Republic and
Slovakia);18 and there are currently no
mobile satellite providers, although the
assessment of four applications for the
provision of EU mobile satellite services is ongoing.19
Finally, two additional markers

highlight the differences between
U.S. and EU mobile sectors: (1) the
Herfindahl-Herschman Index (HHI) that
is a measure of market concentration
and (2) entry by alternative players. On
the one hand, the U.S. mobile market’s
HHI is lower than that in the UK and
well below that of any other EU Member State.20 On the other hand, entry by
alternative players is expected in the
United States, but is somewhat delayed
in the EU. For example, Google has
been reported to be planning to enter the
U.S. mobile sector,21 but its entry plans
in the EU mobile sector are still limited
to carrier services agreements with incumbent MNOs.22
It follows that the EU mobile sector
scores higher in penetration rate, but
the U.S. mobile sector scores higher in
terms of growth, usage, and number of
market players. This contrast exists despite the percentage of population using
a mobile phone being approximately
the same on both sides of the Atlantic.
There are various possible reasons for
such differences between the U.S. and
EU mobile sectors,23 including divergent regulatory policies.
III. U.S. and EU Regulatory Policies
A common goal of U.S. and EU regulatory policies has been the creation
of self-sustaining competition.24 In
particular, infrastructure-based competition is preferred over service-based
competition. Accordingly, mobile
operators can build their own networks,
acquire or merge existing assets, or use
third party networks while developing their own. However, the practical
results of this deployment have been
different on both sides of the Atlantic.
First, U.S. MNOs negotiate mobile
termination rates (MTRs) on their
networks subject to an obligation to
interconnect and usually subject to the
requirement that MTRs received by
both origination and termination networks are reciprocal (so-called Bill &
Keep).25 By contrast, EU MNOs apply
the so-called Calling Party Pays (CPP),
so that the origination network must
pay MTRs to the termination network.
Second, while mobile technology
deployment was left to market forces in
the United States, without mandating
any particular network standard, EU
regulation mandated single harmonized
network standards for 2G (GSM) and
3G (UMTS) services, respectively.

Third, while in the United States,
the main competing mobile networks
developed with full coverage within
the entire country, mobile networks
developed on purely national lines
within the EU.
Against this background, the FCC
has adopted a light-touch regulatory ap-

A common goal of U.S.
and EU regulatory
policies has been
the creation of selfsustaining competition.
proach, largely limited to public interest policy objectives and market structure-related issues, leaving the market
conduct of mobile operators subject to
general competition rules.26 The Commission has, by contrast, set out a complex regulatory framework promoting
(1) public interest objectives, (2) competition through sector specific regulation and general competition rules, and
(3) the creation of a single pan-European market.27 However, despite their
different regulatory frameworks, the
Commission’s approach is converging
toward that of the FCC, as evidenced
by its perspectives on market structurerelated issues.
IV. Market Structure-Related Issues
Market structure-related issues include
consolidation and entry barriers.
A. Consolidation
Both the FCC and the Commission acknowledge that transactions leading to
the restructuring of the mobile industry
can be beneficial, if they rationalize and
achieve economies of scale in a way
that enables investments in research and
development of the sort that are necessary in order to remain competitive in a
global market. They also both state that
not all mergers and acquisitions have
positive economic benefits and some
will result in anticompetitive effects.
Certain transactions require the
FCC’s or the Commission’s prior approval28 (or both in cases of transatlantic
mergers and acquisitions29) before they
can be put into effect. In this respect, the
geographic allocation of turnover for the
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purposes of asserting the Commission’s
jurisdiction is problematic in the mobile
sector. The general rule is to allocate
turnover to the so-called point of sale,
i.e., where the customer is located at the
time of the sale. However, in the mobile
sector, it is not established whether the
point of sale ought to be (1) the country
where the call terminates, or (2) the
country where the call originates. The
Commission usually uses the approach
that grants it jurisdiction.30 International
roaming adds complexity to this issue,
because of the risk of double counting
turnover generated by the merging parties’ reciprocal roaming charges.31
There has been no prohibition decision to date in the mobile sector. However, in a number of cases, the FCC and
the Commission have imposed certain
commitments on the parties to remedy
the alleged anticompetitive effects, e.g.,
commitments to sell frequencies and
assets to competitors with lower market
shares. Recent examples in the United
States include AT&T/Dobson,32 Verizon
Wireless/Rural Cellular,33 and Verizon
Wireless/Alltel.34 Examples in the EU
include Vodafone Airtouch/Mannesmann,35 France Telecom/Orange,36 Pirelli/Edizione/Olivetti/Telecom Italia,37
and T-Mobile/Tele.ring.38
In other cases, the vertical relationship between the parties to the transaction was examined (e.g., in relation to
international roaming). In the majority
of such cases, the transactions would
not harm competition and the merger
was cleared without commitments, taking into account the efficiency of the
regulatory framework in preventing
anticompetitive behavior that would
occur as a result of the transaction.39
However, in other cases, certain regulatory conditions were imposed to make
up for the shortcomings of the existing
sector specific rules, in addition to more
traditional divestment conditions.
In the United States, for example, in
Sprint Nextel/Clearwire,40 the parties
agreed to combine their next generation wireless broadband businesses to
form a new mobile company, called
New Clearwire Corporation. The FCC
cleared the transaction on the condition
that Sprint Nextel commits (1) to phase
out its requests for high-cost universal
support over a five-year transition period, and (2) to use counties for measuring compliance with the FCC’s wireless
E911 location accuracy rules governing

handset-based technologies.
In the EU, relevant examples include:
• Telia/Sonera,41 concerning the
combination of incumbent MNOs
in different EU Member States.
The Commission considered
that the transaction might risk
foreclosing other operators terminating calls on the merged
entity’s network. To remedy this
issue, the Commission imposed
(1) open access obligations to
the parties’ fixed and mobile networks and international roaming
services, (2) legal separation of
the different fixed and mobile
networks and services businesses
of the parties, and (3) divestment
conditions.
• Telefonica/O2,42 concerning the
combination of roaming partners
belonging to separate alliances
into a single alliance. The Commission considered this might
risk eliminating an independent
contracting partner for the mutual
exchange of traffic through international roaming. To remedy this
issue, the Commission imposed
a commitment on the parties to
avoid integrating under the same
roaming alliance.
• Vodafone/Airtel,43 and Vodafone/
Eircell,44 in which the Commission was concerned that the transaction would result in the creation
of a dominant position in relation
to advanced wireless services for
business customers across the EU.
To remedy this issue, the Commission imposed a package of
remedies, including (1) open access, (2) nonexclusive roaming,
(3) open standards, and (4) SIM
card unlocking obligations.
It follows that, although under different legal instruments, there is a substantial convergence in the assessment
of consolidation in the mobile sector
across the Atlantic. As consolidation
continues in the sector, a likely difficulty will be the impact of regulatory
issues surrounding entry barriers.
B. Entry Barriers
Market entry is a key issue in the mobile sector. If entry is easy, then it may
prevent incumbent MNOs from exercising market power, either collectively
or unilaterally.45 The ease or difficulty
of entry in mobile markets generally

depends on radio spectrum management, number portability, and network
sharing. The Commission’s policy is
converging with that of the FCC on
these issues.
1. Radio Spectrum Management
In the United States, radio spectrum has
already been fully deregulated for quite
some time; mobile licenses are technology neutral and the assigned spectrum
can be used for any mobile service,
regardless of the underlying technology used.46 For example, in the latest
auction of 700 MHz band licenses, the
FCC attached a condition to a section
of the auctioned spectrum requiring
the owner to allow open access to the
spectrum (i.e., any kind of device and
software must be able to run on the
resulting network), as long as it does
not create any harmful interference.47
In addition, the FCC eliminated the
so-called spectrum cap, which used to
prohibit any entity from holding more
than a certain amount of spectrum in
a geographic area.48 The purpose of
the spectrum cap was to prevent the
anticompetitive effects that can arise
from the aggregation of spectrum in the
hands of a single operator.49 In eliminating the spectrum cap, the FCC found
that the mobile market was sufficiently
competitive. However, the FCC retained
power to evaluate the effect of transfers
of an assigned portion of spectrum on
competition on a case-by-case basis.50 It
follows that the United States has adopted a light-touch regulation approach for
spectrum management, which includes
full deregulation and trading. The FCC,
however, monitors the impact on competition of any transfers of spectrum on
a case-by-case basis.
In the EU, the spectrum bands used to
provide mobile services have traditionally been allocated and managed centrally
at the national regulatory level through a
command-and-control approach. National
regulators decided both the allocation and
assignment of spectrum, which frequency
bands could be allocated, and how much
spectrum could be applied for.51 In particular, specific frequency bands have been
tied with specific technologies.52 The
2002 Regulatory Framework,53 however,
introduced provisions aimed at relaxing
this command-and-control approach. In
particular, the allocation of a given portion of radio spectrum exclusively for exploiting a specific technology is permitted
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only where this is necessary in order to
ensure the efficient use of that frequency,
i.e., to avoid harmful interference in the
transmission of specific broadcast services, but not mobile communications.54
It follows that EU Member States may
reallocate spectrum currently allocated
under the strict requirements of the previous legislation in order to maximize the
efficient use of frequencies.55 In addition, EU Member States may allow the
transfer of an assigned block of spectrum,
with or without change of use.56 However, the 2002 Regulatory Framework
ultimately left it up to each EU Member State to decide whether and how to
implement spectrum liberalization and
trading. Given the lack of national implementation by the EU Member States, the
Commission has more recently proposed
to make spectrum liberalization and trading mandatory across the EU,57 and it
remains to be seen whether the European
Parliament and Council will accept the
recommendation.58 The proposal also includes the possibility for the Commission
to adopt new provisions to prevent the
distortion of competition as a result of the
transfer or accumulation of portions of
radio spectrum.
Ahead of the implementation of the
Commission proposal, the UK regulatory authority, Ofcom, has recently issued a consultation document.59 On the
one hand, Ofcom will remove spectrum
cap and restrictions that currently apply to spectrum bands, first to allow
3G (UMTS) technology to be used in
the 900MHz and 1800Mhz (currently
reserved to GSM or 2G); and, in the
longer term, to allow any technology that
does not cause harmful interference to
neighboring users to be deployed in both
these bands and the 2.1GHz band (currently reserved to UMTS or 3G). On the
other hand, Ofcom will allow 900MHz,
1800Mhz, and 2.1GHz bands to be traded. It will, however, monitor transfers of
spectrum in the 900Mhz band to prevent
aggregations of spectrum that would risk
having anticompetitive effects. It remains
to be seen what the impact of Ofcom’s
proposals on existing operators and new
entrants will be60 and what competition
test Ofcom will use to assess aggregations of spectrum in the 900MHz band.
However, the proposed approach would
mark a move toward convergence with
the FCC’s approach that may be followed by other EU Member States.61

2. Number Portability
Telephone numbers, like radio spectrum, are limited resources. The need to
change telephone numbers when changing mobile providers has been identified
as an important deterrent for mobile
users who want to change operators.
In the United States, mobile number
portability is referred to as wireless local number portability (WLNP) and allows mobile subscribers to change service providers within a given location
while retaining the same phone number.
WLNP has been fully available across
the United States since May 2004.62 As
a result, if you transfer service from
one mobile operator to another, it takes
only one day at most, and usually only
a few hours, to complete your number
transfer in the United States.
In the EU, the Universal Service
Directive introduced mobile number
portability (MNP) for the first time
throughout the EU for all mobile operators, regardless of their market power.63
Overall, however, MNP implementation
remains very patchy with negligible
porting in a number of EU Member
States and excessive porting times in
others. EU average time taken for MNP
was 8.5 days in 2007–08.64 Consequently, the Commission has proposed
to reduce to one working day the time
allowed for operators to execute MNP.65
If accepted by the European Parliament
and Council, this amendment to the
existing rules would bring MNP toward
convergence with WLNP.
3. Network Sharing
In addition to radio spectrum and
numbers, mobile operators need access
to masts, antennae, and tower sites,
to send and receive radio signals. In
some instances, it may not be possible
to install facilities because of the need
to protect the environment, public
health, and security, or to meet town
and county planning objectives. In such
cases, mobile operators may negotiate
network sharing,66 thereby facilitating
the commencement of competition on
the downstream services market. However, network sharing may also lead to
anticompetitive coordination, depending on the precise parts of the network
that are shared.
Although the approaches taken across
the Atlantic and within the EU itself vary
considerably, the sharing of masts and
passive network elements are generally

permissible, while the sharing of core network components or frequencies are usually regarded as problematic. For example, the FCC encourages network sharing
of masts, antennae, and towers but not
core aspects of a network.67 Similarly, in
T-Mobile Deutschland/O2 Germany: Network Sharing Rahmenvertrag,68 the Commission found that the network sharing
in question did not infringe competition
rules, because it did not involve sharing the MNOs’ core networks, nor did it
involve the sharing of any frequencies or
network controllers. Moreover, the Commission concluded that any restrictions
that may have occurred in relation to infrastructure competition were outweighed
by the benefits consumers would derive
from new 3G services competition. More
recently, the Commission has proposed
to limit compulsory sharing under sector
specific rules, regardless of market power, to “masts, antennae, towers and sup-

Number portability
in the EU lags behind
that in the United States.
porting constructions.”69 This approach, if
accepted by the European Parliament
and Council, would be in line with the
FCC policy.
From the above comparison, it follows
that EU policy is converging toward the
United States in relation to market structure-related issues (such as consolidation,
spectrum management, number portability, and network sharing).
The Commission’s recent policy initiatives also indicate the possibility of
convergence with the U.S. on control of
market conduct-related issues, although
differences are likely to remain for the
near future.
V. Market Conduct-Related Issues
In principle, mobile operators’ market conduct, such as price rivalry, is
subject to the simultaneous application
of sector specific rules and competition law on both sides of the Atlantic.70
However, in practice, the FCC adopts
a market-based approach in which
competition law is the primary instrument of regulation of mobile operators’ conduct, while the Commission
considers that competition law alone is
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insufficient to reduce MTRs and international roaming charges.
A. MTRs
One of key differences between U.S.
and EU perspectives on mobile regulatory issues is arguably the regulation of
MTRs. The U.S. Bill & Keep system
has obviated the need for regulatory
intervention and arguably led to lower
retail prices for call origination and flatrate offers promoting increased usage.71
By contrast, the EU CPP system
has arguably encouraged infrastructure
competition and spurred competition
in the retail mobile market. However,
it also creates a disconnection between
the caller who pays for the termination service and the called party who
chooses the provider of that service
(CPP externality).
1. Commission’s Current Policy
Against this background, the Commission considers that (1) each MNO’s
mobile termination network constitutes a
separate relevant market; (2) each MNO
has a de facto monopoly position on
such a market; and (3) there is a risk that
MNOs would extract excessive profits
by charging high MTRs, unless the
existence of countervailing buyer power
can be demonstrated. Moreover, the
Commission considers that MNOs may
have an incentive to raise rivals’ costs
by setting MTRs at a level that impedes
their ability to compete in downstream
markets (so-called margin squeeze).72
The EU Member States’ national regulatory authorities unanimously agree on
this issue, although they suggest different remedies to solve it.73
2. Commission’s Future Policy
The Commission believes that MTRs
merit ex ante price regulation across the
EU, because ex post intervention under
competition rules would not be sufficient to solve the issue,74 and recommends cost price regulation based on
long-run incremental costs (LRIC) by
December 31, 2011.75
The Commission’s recommendation,
if adopted, would be nonbinding on the
EU Member States,76 but some of them,
such as the UK, have already voiced
their concerns.77 Similarly, MNOs complained that cost price regulation would
have a negative impact on competition
in innovation.78 By contrast, MNVOs,
smaller MNOs, and fixed operators

support the Commission.79 It therefore
remains to be seen whether the proposed recommendation will ultimately
be adopted and, if so, in what form.
3. Convergence with the U.S.?
The Commission has explicitly considered whether to adopt the U.S. Bill
& Keep in the EU as an alternative to
CPP and cost-oriented price regulation.
However, it concluded that this alternative would be difficult for two reasons:
(1) developing reciprocity at zero rate
would be impossible given the current
high MTRs; and (2) customers would
resist having to pay to receive calls as
in the United States. Nevertheless, the
Commission seems to indicate that an
approach similar to that of the United
States may emerge if a significant
reduction in MTRs creates the appropriate incentives for voluntary reciprocal interoperator agreements. In such
a scenario, operators would in practice
abandon CPP and move toward Bill &
Keep. The emergence of Next-Generation-Networks (NGN) using Internet
interconnection models is expected to
favor this process.80
4. Competition Law
The key competition law provisions applying to MTRs are: (1) Section 1of the
Sherman Antitrust Act, and Article 81
EC Treaty (prohibiting anticompetitive
agreements); as well as (2) Section 2
of the Sherman Antitrust Act (prohibiting monopolization and attempts of
monopolization) and Article 82 EC
Treaty (prohibiting abuses of dominant
positions), respectively. Crucial to the
application of both sets of rules is the
definition of the relevant market.
a. Market Definition
The FCC and the Commission follow the
same principles in defining the relevant
market, in terms of product81 and geographic82 scope. In applying these principles, the Commission concluded that
the relevant market for assessing MTRs
is the national market for “wholesale call
and SMS termination on individual mobile networks” because of the CPP externality.83 The FCC has not yet defined
a similar relevant market. It is therefore
difficult to speculate whether the Commission’s market definition would be
different in a Bill & Keep system.
If mobile networks were to migrate
to NGN, Internet connectivity principles

would likely apply. The FCC and the
Commission have considered the market definition for Internet connectivity
in various previous cases.84 Internet
connectivity differs significantly from
mobile termination in the EU. However,
differences between Internet connectivity and mobile termination are less
obvious in the United States, where
the principle of reciprocity (mobile) is
broadly similar to peering (Internet).85
Both the FCC and the Commission consider that Internet connectivity markets
are effectively competitive and there is
no termination monopoly. If termination
on mobile NGNs were to become like
peering, there would be an argument
that the relevant market definition might
change. For example, it might include
termination on all mobile NGNs, because reciprocity would remove the
CPP externality.86 However, it is hard to
speculate whether Internet connectivitybased termination on mobile NGNs will
change the definition of the relevant
market for the assessment of MTRs in
the EU, because market definition under
competition rules is case specific.87
b. Anticompetitive Agreements
Mobile termination agreements are
unlikely to be anticompetitive, because
(1) the risk of foreclosure is limited,
since most networks have more capacity than any single user is likely to need,
and (2) they likely have procompetitive
effects, as they can improve access to
the downstream services market.88 This
holds true in relation to termination on
mobile NGNs, because of the efficiencies inherent in developing the new
technology.
Certain clauses, however, may have
anticompetitive effects, in breach of
Section 1 of the Sherman Antitrust Act
or Article 81 EC, e.g., (1) an exchange
between the interconnecting parties of
certain commercially sensitive customer
and traffic related information; (2) longterm exclusivity; (3) collusion on retail
prices or market sharing; or (4) discrimination with regard to price, quality, or
other commercially significant aspects of
the termination agreement.89
c. Abuse of Dominant Position
Key to the application of Section 2 of
the Sherman Antitrust Act and Article
82 EC is the finding of monopolization
and a single or collective dominant
position, respectively. Under Section 2,
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the basic elements of a monopolization
claim are: (1) the possession of monopoly power in the relevant market; and
(2) the wilful acquisition or maintenance of that power.90 Under Article 82
EC, a company is in a dominant position if it can operate on a market without regard to its competitors, customers, or suppliers.91 In practice, relevant
market definition is crucial for a finding
of monopolization or dominance.
Having defined the relevant market
as “wholesale call and SMS termination on individual mobile networks,”
the Commission considers that virtually
all MNOs would have monopoly power
(i.e., single dominance) on their own
individual network, because of the CPP
externality, unless there is countervailing buyer power.
In a mobile NGN termination scenario, however, single dominance
would seem unlikely because the CPP
externality is removed. In fact, there
is no precedent of monopolization in
relation to MTR in the United States.
However, the Commission may consider whether MNOs hold a position of
collective dominance,92 depending on
other characteristics of the market,
such as:93
1. The market must be sufficiently
transparent to make it possible
both for mobile operators to signal and reach a collusive outcome
and then to monitor that outcome
once it is in place;
2. There must be adequate deterrents
to ensure that there is a long-term
incentive in not departing from
the collusive outcome; and
3. The foreseeable reaction of current and future competitors, as
well as of consumers, would not
jeopardize the results expected
from the collusive outcome.
Assuming that monopolization or a
dominant position can be found, the two
main types of abuse which would likely
be relevant to MTRs are: (1) excessive
pricing,94 and (2) margin squeeze.95
However, there is no U.S. or EU precedent to date of either excessive pricing
or margin squeeze in Internet connectivity markets that would shed light on
how to assess these abuses in relation to
NGN-based mobile termination.
It follows that in the short-term future
the FCC and the Commission will continue to diverge in their perspectives on
MTRs. Nevertheless, the Commission

has signaled that an approach similar to
that of the United States may emerge
if a significant reduction in MTRs and
migration to NGN creates the appropriate incentives for voluntary reciprocal
interoperator agreements, thus making
competition law the primary tool for
MTR regulation.
B. International Roaming
Roaming is another area where the
FCC and the Commission’s perspectives
diverge. In fact, although both U.S.
and EU mobile operators are required
to provide roaming services to other
operators outside their home areas upon
reasonable request and on a just, reasonable, and nondiscriminatory basis,96 the
Commission considers that cross-border
roaming charges are too high97 and has
imposed cost-oriented price regulation.98 In contrast, the FCC noted that
interstate roaming charges continue to
decline without regulatory intervention.
As above noted, there are arguably
two reasons for this discrepancy: (1) the
Commission has mandated standards
for mobile networks; and (2) there is no
pan-European mobile license and authorization. A comparison with the United
States illustrates the relevance of these
two points. The FCC mandated the use
of a single standard Advanced Mobile
Phone Service (AMPS) for the first
generation of analog cellular service.
This standardization (like in the EU)
meant that a customer could use the
same phone anywhere across the country and promoted compatibility between
competing mobile networks.99 Roaming
was generally easy, although interstate
roaming prices were extremely high.100
When digital technology emerged, the
FCC did not mandate a standard and
instead tried to facilitate the adoption of
nationwide licenses.101 With nationwide
licenses, operators are better able to internalize the effects of roaming charges,
which might lead to lower prices.102 In
fact, while more than three incompatible 2G technologies are in operation in
the United States, there are now many
plans that allow nationwide service for a
single price, and roaming revenues and
charges have continued to decline.103
The U.S. example arguably demonstrates that competition among mobile
providers with nationwide licenses using
incompatible network technologies leads
to product variety and differentiation of
services, more technology competition,

and greater price competition.104
The potential for change toward the
FCC approach, however, is limited in
the EU under the current rules. The
Commission must in fact promote
standardization across the EU,105 and,
despite the harmonisation of spectrum
at EU level,106 the granting of authorizations or usage rights continue on a

Roaming is another area
where the perspectives of
the FCC and the European
Commission diverge.
national basis.107 The only way to promote the emergence of pan-European
services, in practice, is through mergers
and acquisition or strategic alliances.
In the meantime, the Commission
is proposing to amend its cost-oriented
price regulation for international roaming charges across the EU,108 because
it considers ex post intervention under
competition rules as insufficient to solve
the issue.109
VI. Conclusion
The Commission’s perspectives on
mobile regulatory issues in the EU are
increasingly converging with the FCC’s
perspectives in the United States. This is
evident from their approaches to regulation of market structure and conduct-related issues. However, the potential for
convergence is more limited in relation
to MTRs and international roaming, at
least for the foreseeable future.
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