Telemarketing Restrictions and the First Amendment
IAN HEATH GERSHENGORN

The U.S. Supreme Court’s commercial
speech doctrine is in a state of transition.
The Justices are openly wrestling with
the unique challenges posed by regulation of commercial speech, and the
Court’s current framework for analyzing
the constitutionality of commercial
speech restrictions, the test set forth in
Central Hudson Gas & Electric Corp. v.
Public Service Commission of New York,1
has been criticized as insufficiently protective of speech by a number of Justices
on different occasions.2 This Term, however, as in several recent Terms, the
Court has refused to establish a new doctrinal framework, choosing instead to invalidate the commercial speech restrictions at issue by applying a rigorous version of the Central Hudson analysis.3
There seems little doubt that the
Court will at some point soon resolve
this doctrinal disarray. In the meantime,
commercial speech is in limbo, not yet
fully protected, but nevertheless sufficiently valuable so that restrictions, and
especially content-based restrictions,
are viewed with skepticim.
One set of commercial speech restrictions that seems certain to draw the
increasing attention of the courts in the
next few years involves regulation of
telemarketers. Recent legislation at the
state and federal level has imposed an
array of restrictions on telemarketers,
vastly curtailing a wide range of commercial speech.
The stakes are enormous. Telemarketing is a multibillion-dollar industry
that is the lifeblood for many American
businesses. Last year alone, telemarketers
generated more than $274 billion in sales
to consumers involving everything from
credit cards to life insurance.4 Countless
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charitable and political organizations
make extensive use of telemarketing to
raise money for their various causes; indeed, by one estimate, “60 percent to 70
percent of nonprofit and charitable organizations use professional fundraisers
to deliver their messages to consumers
and solicit donations.”5 In 2001, the consumer telemarketing industry employed
more than four million workers.6
The industry, however, has come under increasing attack as state and federal
regulators seek to curb perceived abuses.
In the early 1990s, Congress enacted
statutes such as the Telephone Consumer
Protection Act (TCPA)7 and the
Telemarketing Consumer Fraud and
Abuse Prevention Act (TCFAPA)8 that
set forth the basic federal prohibitions,
and it charged the Federal Communications Commission and the Federal
Trade Commission, respectively, with
enforcing their provisions. State legislatures have increasingly joined the fray.9
One critical question is whether
these regulatory efforts are consistent
with the First Amendment and, in particular, whether they impose unconstitutional restrictions on protected commercial speech. The principal vulnerabilty
of these regulations is that many, if not
most, of them use content-based distinctions to determine the line between permitted and forbidden telemarketing
calls. Exemptions exist in one regulation or another for calls on behalf of
charitable organizations, religious organizations, political organizations,
banks, insurance companies, real estate
agents, newspapers, motor vehicle dealers, insurance agents, and financial advisers. If the Court were to accord commercial speech full membership in the
pantheon of protected speech, many of
the current restrictions would almost
certainly fall. But even in the absence of
full protection for commercial speech,
the current regulation of telemarketing
raises troubling constitutional issues, especially in light of Court decisions over
the past decade that vigorously apply
the Central Hudson analysis.
Two recent developments have
brought this issue to the fore. First, the
FTC has proposed a nationwide do-notcall list for many telemarketing calls,

prompting numerous comments suggesting that the FTC’s proposed rules
would violate the First Amendment.
Second, a federal judge has held portions of the TCPA relating to unsolicited fax advertisements to be unconstitutional under the First Amendment.
These two developments suggest that
the time has come for an examination
of the constitutionality of the current
set of telemarketing regulations. That
examination in turn reveals that, even
under the Court’s current doctrinal
framework, many current and proposed
restrictions on commercial speech cannot stand.
Current Regulatory Framework
Telemarketing calls are subject to a
complex web of regulations that restrict
who can be called, when calls can be
made, and what types of calls are permitted. The principal sources of regulation, focusing on residential calls, are
two federal acts and a variety of state
regulations, as described below.
Telephone Consumer Protection Act
Before 1991, there was no substantial
federal regulation of telemarketing
calls.10 By the early 1990s, however,
Congress found that the decreasing
costs of telecommunications technology
and long distance phone calls had led to
a marked increase in interstate telemarketing calls and a corresponding rise in
consumer complaints.11 Although by
1991 more than forty states had enacted
legislation limiting telemarketing in
some way, Congress determined that
federal legislation was necessary because those state laws did not reach the
increasing number of interstate calls.12
To fill this perceived regulatory gap,
Congress passed the TCPA. According
to the Act’s congressional findings, the
TCPA sought to balance “[i]ndividuals’
privacy rights, public safety interests,
and commercial freedoms of speech and
trade . . . in a way that protects the privacy of individuals and permits legitimate telemarketing practices.”13
TCPA’s Restrictions
The TCPA restricts three general categories of telemarketing activity: (1) so-
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tion, the FCC imposed time of day restrictions that limited telephone solicitations to between the hours of 8 A.M. and
9 P.M. local time.21
Unsolicited Faxes. Congress took
matters more into its own hands with respect to faxes. The TCPA makes it unlawful to “use any telephone facsimile
machine, computer, or other device to
send an unsolicited advertisement to a
telephone facsimile machine.”22 An “unsolicited advertisement” is defined as
“any material advertising
the commercial availabilCongress also tasked the FCC ity or quality of any
property, goods, or servwith developing limitations on all ices which is transmitted
to any person without
“telephone solicitations,” live or that person’s prior express invitation or perrecorded, to residential subscribers. mission.”23 Neither the
statute nor the FCC’s implementing regulations
prohibit the sending of an unsolicited
than five seconds after the called party
fax that is not an “advertisement.”
hangs up.16 Following passage of the
TCPA, the FCC launched a comprehenEnforcement of the TCPA and
sive rulemaking to implement its proviImplementing Regulations
sions. With respect to prerecorded calls,
The TCPA provides that its provisions
the FCC created exemptions for (1) nonand the FCC’s implementing regulacommercial calls, (2) commercial calls
tions24 may be enforced in a civil action
that do not include unsolicited advertiseby consumers or, if the telemarketer has
ments, (3) calls made by tax-exempt nonengaged in a “pattern or practice” of
profit organizations, and (4) calls based on
prohibited call, by a state.25 Available
an “established business relationship.”17
remedies include injunctive relief and
Telephone Solicitations. Congress
actual monetary damages or $500 per
also tasked the FCC with developing
violation, whichever is greater.
limitations on all “telephone solicitaIn addition, the FCC can hear comtions,” live or recorded, to residential
plaints brought by consumers against a
subscribers.18 The TCPA defines teletelemarketer for violations of the TCPA,
phone solicitations as calls “for the purand it may impose the penalties provided
pose of encouraging the purchase or
in that statute.26 Further, the FCC can
rental of, or investment in, property,
bring
its own administrative proceeding
goods, or services,” excluding calls to a
against TCPA violators. For “willful or
party who has given express permisrepeated” violations of the TCPA, the
sion, calls to a party with whom the
FCC may demand forfeitures that result
caller has an established business relain much higher penalties than consumer
tionship, and calls from a tax-exempt
actions.27 The FCC has brought several
nonprofit organization.19 Responding to
such forfeiture actions for violations of
the congressional directive, the FCC
the TCPA’s ban on unsolicited fax adconsidered a number of options, includvertisements and has demanded forfeiing a national do-not-call database.
tures as high as $1.1 million.28
After notice and comment, the
Commission rejected the national dataTelemarketing Consumer Fraud and
base option as too burdensome. Instead,
the FCC required telemarketers to main- Abuse Prevention Act
Congress’s other principal foray into regtain company-specific do-not-call lists,
ulation of telemarketers was the
so that if an individual asks a given
TCFAPA, which was passed in 1994 to
company not to call, that company may
help the Federal Trade Commission to
not call for ten years, though all other
reduce telemarketing fraud.29 The Act recompanies may continue to call that in20
dividual until requested not to. In addi- quired the FTC to “prescribe rules prolicitations over automated dialing
equipment, (2) telephone solicitations,
and (3) unsolicited faxes.
Automated Dialing Equipment. The
TCPA generally makes it illegal to use autodialers or prerecorded or artificial voices
to call emergency lines and hospitals, as
well as services where the recipient of the
call is charged for the call.14 It also generally prohibits prerecorded calls to residential lines,15 and requires automated callers
to release the called party’s line no more
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hibiting deceptive telemarketing acts or
practices.”30 Among the issues the FTC
was to consider were (1) “a requirement
that telemarketers may not undertake a
pattern of unsolicited telephone calls
which the reasonable consumer would
consider coercive or abusive of such
consumer’s right to privacy,” (2) restrictions on when unsolicited calls to consumers may be made, and (3) various
disclosure requirements.31
Consistent with the congressional design, the FTC’s rules were principally
concerned with fraud.32 Thus, the regulations required telemarketers to disclose, among other things, (1) the identity of the seller, (2) that the purpose of
the call was to make a sale, and (3) the
nature of the goods or services being offered.33 Other provisions prohibited misrepresentations about the cost, quantity,
and other material aspects of the goods
or services being offered.34
The FTC regulations, however, were
not entirely fraud-related. Importantly
for present purposes, the FTC, like the
FCC when it implemented the TCPA,
included company-specific do-not-call
regulations that prohibit a seller (or a
telemarketer acting on the seller’s behalf) from calling a person who has previously asked not to be called by or on
behalf of that seller.35
Congress limited the scope of the
FTC regulations so that “no activity that
is outside the jurisdiction of [the Federal
Trade Commission] Act” is covered by
the TCFAPA. Consequently, “banks,
credit unions, savings and loans, companies engaged in common carrier activity,
non-profit associations, and companies
engaged in the business of insurance”
are outside the scope of the FTC’s telemarketing regulations.36
As with the TCPA, the TCFAPA allowed for enforcement by states, when a
“pattern or practice” is involved,37 and
by private parties.38 A state may seek
“damages, restitution, or other compensation.” Similar relief may be obtained
in a suit by a private party, although the
amount in controversy must exceed
$50,000.39 In addition, the FTC may enforce the telemarketing regulations,
bringing to bear all of the powers (and
duties and restrictions) delineated in the
Federal Trade Commission Act.40
State Regulation
Most states have enacted antitelemarketing statutes in some form to regulate

intrastate calls, interstate calls, or both,41
and many roughly follow the TCPA
scheme. Most states, for example, have
enacted restrictions on automated calls.
The state laws often prohibit such calls
if not preceded by an introduction by a
live operator. The scope of these
statutes varies, however. Some state
legislation governing automated calls
regulates commercial calls only.42 Other
state statutes ban all automated calls
without the consent of the called party.43
In addition, although the federal statute
covers only calls to residences, some
state provisions do not limit their applicability just to residences and govern
calls to businesses as well.44
Many states have also chosen, as did
Congress in the TCPA, to regulate live
telemarketing calls. In the past decade,
there has been a steady proliferation of
states and even some municipalities enacting laws creating statewide or municipality do-not-call lists. If a consumer
requests to be placed on the statewide
list, often for a small fee, then telemarketers covered by the statute, both inside the state and elsewhere, may not
call those consumers. The more recent
do-not-call laws have been well publicized, and some lists have apparently
garnered a significant number of names
and phone numbers.45
The scope of these state provisions
varies. In Georgia, for example, charitable organizations are wholly excepted
from the do-not-call list legislation.46
The Arkansas Consumer Telephone
Privacy Act contains a do-not-call list
provision that specifically covers both
commercial and charitable calls,47 but
excludes a broad array of calls in both
commercial and noncommercial categories, including: (1) charitable solicitations made by someone who is not paid
to make the call, (2) calls by a licensed
real estate agent, (3) calls by a licensed
motor vehicle dealer, (4) calls by a licensed insurance agent, (5) calls by a licensed securities salesperson or financial adviser, (6) calls by a newspaper for
purposes of soliciting subscriptions, (7)
calls made on behalf of any federally or
state-chartered bank as long as the call is
not about credit cards, and (8) calls by
licensed funeral establishments.48 The
Indiana telemarketing statute explicitly
covers both commercial and charitable
calls, but exempts calls by licensed insurance agents, licensed real estate
agents, and certain calls soliciting news-

paper sales.49 The Tennessee statute exempts calls on behalf of not-for-profit
organizations and political groups.50
FTC’s Proposed National
Do-Not-Call Registry
One occasion for increased scrutiny of
the constitutionality of telemarketing restrictions is a recent proposal by the FTC
to drastically expand the scope of its
telemarketing restrictions.51 Most important, the FTC rules propose the creation
of a national do-not-call registry to be
maintained by the FTC. The FTC’s rules
would thus “provide a ‘one-stop’ method
of allowing consumers to reach many
telemarketers quickly” because, for customers that placed themselves on the
FTC’s proposed registry, it would “eliminate all telemarketing calls from all sellers and telemarketers” covered by the
FTC’s rules.52
Like the previous FTC rules, the
amended rules would be limited in coverage to the areas within the FTC’s jurisdiction. Thus, banks, credit unions,
certain insurance businesses, and others
are exempt from the rule. The FTC’s
proposal changes the scope of the rules
in important ways. First, in the Uniting
and Strengthening America by
Providing Appropriate Tools Required
to Intercept and Obstruct Terrorism Act
(USA PATRIOT Act) of 2001,53
Congress expanded the scope of the
definition of telemarketing that appears
in the TCFAPA to include any campaign conducted to induce “a charitable
contribution, donation, or gift of money
or any other thing of value.”54 The FTC
thus extended the reach of its do-notcall provisions to cover telemarketers
soliciting charitable contributions.55
Second, the FTC made clear that its
telemarketing rules do not apply to requests for contributions to “political
clubs, committees, or parties” or “constituted religious organizations.” The
former, according to the FTC, were excluded because they are outside the
statutory definition of “charitable contribution”; the latter were excluded “as
a matter of policy” because of the “risk
or perceived infringement on a paramount societal value—free and unfettered religious discourse.”56 Despite
these exceptions, the FTC’s proposed
national do-not-call registry would
likely threaten the continued existence
of businesses and charities that depend
on telemarketing.

Constitutionality of the
Proposed Registry
The FTC’s proposed rules are under attack not only for practical problems, but
also for constitutional difficulties. The
principal vulnerability of the FTC’s regulation lies in the numerous content-based
distinctions that it contains. Although the
do-not-call requirements apply to most
solicitations by business and charitable
organizations, at least when conducted by
for-profit telemarketers, they do not apply to calls by for-profit telemarketers
calling on behalf of political or religious
organizations.57 Nor do the regulations
apply to banks58 or to a number of other
specified industries.59 If the Court were to
hold that commercial speech is fully protected, the restrictions would almost certainly fall. But even in the absence of
such new doctrinal ground, the distinctions leave the Commission’s rules vulnerable under both the strict scrutiny
analysis that applies to certain contentbased distinctions on proscribable speech
and the somewhat more lenient analysis
of Central Hudson.
R.A.V. and the Argument
for Strict Scrutiny
As the Supreme Court has repeatedly
observed, “content-based regulations
are presumptively invalid.”60 Indeed,
“[a]s a general matter, ‘the First
Amendment means that government has
no power to restrict expression because
of its message, its ideas, its subject matter, or its content.’ ”61 Permitting the
government broad leeway to make content-based distinctions on speech “raises
the specter that the government may effectively drive certain ideas or viewpoints from the marketplace.”62 Rather
than a system of government control,
the First Amendment “ ‘is intended to
remove governmental restraints from
the area of public discussion, putting the
decision as to what views shall be
voiced largely into the hands of each of
us . . . in the belief that no other approach would comport with the premise
of individual dignity and choice upon
which our political system rests.’” 63
In the commercial speech context, as
noted above, the U.S. Supreme Court
has not yet deemed commercial speech
worthy of full First Amendment protection, and thus content-based distinctions
in commercial speech regulations do not
automatically bring strict scrutiny.
Nevertheless, under the Court’s First
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Amendment jurisprudence, strict
scrutiny should apply to the FTC regulations. Ironically, the key case, R.A.V.
v. City of St. Paul,64 is not a commercial
speech case at all.
In R.A.V., the Supreme Court addressed content-based restrictions within
categories of “proscribable speech,” in
that case, fighting words. The Court
noted that “when the basis for the content discrimination consists entirely of
the very reason the entire class of speech
at issue is proscribable, no significant
danger of idea or viewpoint discrimination exists.”65 When the content-based
distinctions are unrelated to the reason
the speech is generally proscribable,
however, the Court’s oft-noted concerns
of the dangers of content-based discrimination remain at the fore.
For example, a state may choose to
prohibit only obscenity that is “the most
patently offensive in its prurience,” but
may not prohibit only that obscenity that
includes “offensive political messages.”66
Similarly, the government may criminalize threats of violence against the president because the “reasons why threats of
violence [that] are outside the First
Amendment (protecting individuals from
the fear of violence, from the disruption
that fear engenders, and from the possibility that the threatened violence will
occur) have special force when applied
to the person of the president,” but the
government may not criminalize only
those threats that “mention his policy on
aid to inner cities.”67
More important for the present discussion, the Court made clear in R.A.V. that
this analysis applies fully to contentbased restrictions among categories of
commercial speech. Thus, the Court emphasized that “a State may choose to regulate price advertising in one industry but
not in others because the risk of fraud
(one of the characteristics of commercial
speech that justifies depriving it of full
First Amendment protection) is in its
view greater there.”68 A state may not,
however, prohibit “only that commercial
advertising that depicts men in a demeaning fashion.”69 R.A.V. thus makes clear
that “the power to proscribe [speech] on
the basis of one content element (e.g., obscenity) does not entail the power to proscribe it on the basis of other content elements.”70 Justice Thomas made this same
point in his concurrence in Lorillard
Tobacco Co. v. Reilly, arguing that “even
when speech falls into a category of re-

duced constitutional protection, the government may not engage in content discrimination for reasons unrelated to those
characteristics of the speech that place it
within the category.”71
Indeed, the case for strict scrutiny of
at least some commercial speech restrictions is even stronger than it was under
R.A.V. itself. After all, R.A.V. involved
speech that is generally unprotected. In
contrast, the Court has, at least since
Virginia Board of Pharmacy v. Virginia
Citizens Consumer Council, Inc.,72 consistently acknowledged that commercial
speech has inherent value and should
receive significant, albeit less than full,
First Amendment protection. If, as
R.A.V. held, restrictions on fighting
words receive strict scrutiny when the
restrictions draw distinctions that are
unrelated to the reasons why fighting
words are generally unprotected, then
strict scrutiny should apply a fortiori to
commercial speech restrictions when
the restrictions are similarly unrelated to
the reasons why commercial speech has
generally received less protection.
Under the R.A.V. analysis, the FTC’s
regulations are unconstitutional. The
doctrinal distinction between commercial and noncommercial speech has
been justified principally on the ground
that commercial speech is both “more
easily verifiable by its disseminator”
and less likely to be “chilled by proper
regulation.”73 The regulation of commercial speech, therefore, “is limited to
the peculiarly commercial harms that
commercial speech can threaten—i.e.,
the risk of deceptive or misleading advertising”74 and the need to “preserv[e]
a fair bargaining process.”75
The content-based distinctions in the
FTC’s proposed do-not-call regime,
however, are not related to these core
concerns. The Commission’s only justification for a nationwide do-not-call
registry is the need to protect consumer
privacy.76 But that interest is “unrelated
to the preservation of a fair bargaining
process,” and under R.A.V. cannot justify content-based distinctions among
categories of commercial speech. Strict
scrutiny would thus apply and the regulations would fall.77
Central Hudson
The familiar Central Hudson analysis
provides another framework for discussion. For the regulation of nonmisleading
truthful speech about lawful activities to
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be upheld under Central Hudson, the asserted government interest in restricting
the speech must be substantial; the government must show that its speech restriction directly and materially advances
the asserted government interest; and the
government must narrowly tailor its restriction to the asserted interest.78
The core of the Central Hudson analysis, reflected in the latter two prongs
above, is that the Constitution demands a
“reasonable fit” between a speech-restrictive regulation and the government’s asserted goal,79 such that the challenged regulation advances the government’s interest “in a direct and material way.”80 A
fundamental mismatch between the government regulation and its purported goal
calls into question the sincerity of the
government’s proffered justification and
raises the specter that the government
simply prefers some speakers over others.
Although the Court’s initial decisions
under Central Hudson suggested some
deference toward government regulation
of commercial speech, the Court’s more
recent decisions have applied Central
Hudson more rigorously. In Discovery
Network, for example, the Court struck
down a city ordinance that banned commercial news racks but permitted noncommercial ones.81 The Court agreed
that the city’s asserted concerns about
the safety and aesthetics of its streets
and sidewalks were important; it determined, however, that those concerns applied equally to commercial and noncommercial news racks.82 The Court
stated that “[i]n the absence of some basis for distinguishing between ‘newspapers’ and ‘commercial handbills’ that is
relevant to an interest asserted by the
city, we are unwilling to recognize
Cincinnati’s bare assertion that the ‘low
value’ of commercial speech as a sufficient justification for its selective and
categorical ban on newsracks dispensing
‘commercial handbills.’ ”83 The Court
thus held that if “the distinction between
commercial and noncommercial speech
. . . bears no relationship whatsoever to
the particular interests that the [government] has asserted,” such a distinction—even though it results in too little
rather than too much speech being restricted—is impermissible.84
Consistent with the understanding
set forth in Discovery Network that the
First Amendment precludes speech regulations that are underinclusive, the
Court has consistently invalidated un-

derinclusive regulations of commercial
speech, particularly when the underinclusiveness diminishes the credibility of
the government’s asserted rationale for
the regulations.
In Coors, for example, the Court
struck down a statutory scheme that
prohibited beer labels from displaying
alcohol content. The Court observed
that while the statute “bans the disclosure of alcohol content on beer labels, it
allows the exact opposite in the case of
wines and spirits.”85 The Court concluded that “there is little chance that
[the statute] can directly and materially
advance its aim, while other provisions
of the same Act directly undermine and
counteract its effects.”86
Similarly, in GNOBA, the Court
struck down a federal statute that prohibited broadcast advertising of private
casino gambling. Noting that the statutory scheme permitted advertising of
casinos run by states and Indian tribes,
as well as advertising of numerous
other gambling events, the Court held
that the statutory regime was “so
pierced by exemptions and inconsistencies that the Government cannot hope
to exonerate it.”87
Central Hudson and the FTC’s
Proposed Do-Not-Call List
Under the Central Hudson analysis, as
elaborated in recent Supreme Court decisions, the nationwide do-not-call list the
FTC has proposed for a select group of
commercial speakers is suspect as applied to truthful, nonmisleading information about a lawful commercial transaction.88 Even assuming that the Commission’s asserted interest in residential
privacy is considered substantial,89 the
FTC cannot establish that the regulations
directly and materially advance the government’s privacy interest and that they
are narrowly tailored to further the government’s asserted goals.90
The problem for the FTC are the
“exemptions and exceptions” in its regulatory scheme. The exclusion of solicitations by nonprofits, the exceptions for
solicitations on behalf of religious organizations and on behalf of “political
clubs, committees, or parties,” and the
numerous industry-specific exclusions
counsel strongly against a finding that
the regulations advance the FTC’s asserted privacy interests in a direct and
material way.
Moreover, it is hard to believe the

FTC could justify the regime’s numersolicited fax advertisements. The case
ous exceptions on the ground that the
arose out of an action brought by the
prohibited calls are somehow more inState of Missouri against American
vasive of personal privacy. Whatever
Blast Fax, Inc., a corporation in the
intrusion on privacy that telemarketing
business of providing fax advertising
calls cause is the same whether the unservices. American Blast Fax had the
wanted solicitation comes from a charmisfortune to send unsolicited fax adity, a landscaping company, or a bank.91
vertisements to the Missouri Attorney
Indeed, some lower courts have alGeneral’s offices, a total of 229 such
ready relied on this line of reasoning to
faxes to five different machines over
strike down antisolicitation provisions. In
Pearson v. Edgar,92 for ex- American Blast Fax had the
ample, the Seventh Circuit
misfortune to send unsolicited fax
invoked Discovery
Network to invalidate an
Illinois statute that made it advertisements to the Missouri
unlawful for a real estate
Attorney General’s offices.
agent to solicit a sale or
listing of property from
any owner who had indicated a desire
the course of ten months. The Attorney
not to sell the property.93 The Court obGeneral sued American Blast Fax under
the TCPA, and the company defended
served that because “the distinction between real estate solicitation and other
itself by alleging that the TCPA viotypes of solicitation is not plausible ablated the First Amendment.100
sent evidence that real estate solicitation
In March 2002, U.S. District Court
poses a particular threat to residential
Judge Stephen Nathaniel Limbaugh acprivacy,” the speech restriction did not
cepted American Blast Fax’s argument
“reasonably fit” the reason for the reand held that the TCPA’s blanket prohistriction.94 Similarly, in the absence of
bition on unsolicited fax advertisements
evidence that the real estate solicitations
violated the First Amendment.101
at issue were particularly invasive, “a
Applying the Central Hudson analysis,
mechanism whereby homeowners can
the court turned first to the governreject real estate solicitations but not
ment’s asserted substantial interests,
other kinds of solicitation cannot be said
which Judge Limbaugh identified as
to advance the interest in residential prifirst, that “unsolicited junk faxing shifts
vacy ‘in a direct and material way.’”95
advertising costs from the advertiser to
Similarly, in Lysaght v. New
the recipient,” and second, that “unsoJersey,96 a federal district court enjoined
licited fax advertising occupies a recipienforcement of a New Jersey ban, abent’s facsimile machine so that the resent the called party’s consent, on autocipient cannot utilize it for his or her
mated commercial calls. Applying indesired business purposes.”102 Judge
termediate scrutiny and relying heavily
Limbaugh expressed considerable skepon Discovery Network, the court held
ticism about the strength of the governthat the government’s interest in prement’s asserted interests, noting the
serving the privacy of the home, while
paucity of material in the legislative
valid, was not furthered by banning
history indicating a real problem in eionly commercial calls because both
ther of these areas.
commercial and noncommercial calls
But even assuming the substantiality
“equally disrupt residential privacy.”97
of the government’s interests, Judge
Nor was it furthered by prohibiting only
Limbaugh held that the TCPA failed to
prerecorded calls because such calls
survive scrutiny under Central Hudson.
threaten the privacy of the home no
In particular, drawing on cases such as
more than live calls.98
GNOBA and Coors, Judge Limbaugh
One lower court case in particular
found that the statute failed to directly
provides further evidence that some
advance the government’s asserted intelemarketing restrictions may be vulterests because it prohibited only unsonerable to a commercial speech challicited advertisements, and not other
lenge. Missouri v. American Blast Fax,
types of unsolicited faxes. As Judge
Inc.99 presented a fairly routine applicaLimbaugh observed, “recipients can
tion of the TCPA’s proscription on unstill bear the costs of printing others’
Summer 2002 ■ Communications Lawyer ■ 7

messages, even if they strongly oppose
the messages’ content. The costs of
printing political messages, jokes, and
some advertisements which are not included in the TCPA’s definition, still
fall on the recipient.”103
Judge Limbaugh also found that the
selective prohibitions in the TCPA cast
doubt on whether the statute satisfied
Central Hudson’s “reasonable fit” requirement: “Again, there is no rationality behind the government’s distinction
between unsolicited advertisements and
other unsolicited faxes. The recipient
must still bear the cost, and the fax can
still interfere with the recipient’s use of
his or her facsimile machine for business purposes.”104
By focusing on the exceptions in the
statute and the lack of a reasonable fit between the government interests asserted
and the particular exceptions, American
Blast Fax thus sets forth a plan of attack
for the FTC’s proposed regulations and
other antitelemarketing regimes that draw
content-based distinctions.
Conclusion
The FTC is currently reviewing comments on its proposed telemarketing restrictions, and American Blast Fax is
currently moving its way up the appellate chain. Either case could provide a
vehicle for the Supreme Court to decide
once and for all whether commercial
speech receives full First Amendment
protection. But whether or not the Court
takes up that challenge, the cases provide further opportunity for the appellate
courts (and even the Supreme Court) to
remind regulators that content-based distinctions in commercial speech that are
unrelated either to the reasons for proscribing the speech in the first place or
to the interests purportedly being advanced violate the First Amendment.
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