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Even if plaintiff’s lawyers can cite
some precedent, that is not the point. It
simply cannot be, that, whatever the
copyright cases say, one of the most basic values that this country holds dear,
that government shouldn’t tell us what
we can or can’t read, can be so easily
overridden. As one who was told by
copyright lawyers in the NBA/Motorola
case that the NBA could copyright the
scores of their games, notwithstanding
that scores are fact, not expression, and
that all the movement of an NBA game
is hardly copyrightable, this is just another example—albeit a far more telling
one—of how the copyright law is dangerously inconsistent with our broader
jurisprudence. It is, I believe, a warning
signal that the unquestioned protections
for the owner and future exploiter of intellectual property must be curtailed for
the good of robust discussion and transmission of (nonpirated) information in
our society at large.
More troubling still, however, was the
reaction to the prior restraint. At a number of bar meetings I either attended or
heard about, First Amendment lawyers
were surprisingly quiet when this topic
arose. It is hard to imagine that the silence was because they agreed with the
view of the trust or the judge in this
case—and privately many told me that
they strongly believed in Alice Randall’s
right to write and distribute Done Gone.
The unfortunate reason for the lack of
outrage was that many of their clients
were sympathetic to the trust: indeed,
large media conglomerates are fiercely
and greedily protective of their property,
whether they be television shows,
movies, or books, and employ others,
such as some of us, to safeguard their
property rights and to enable those conglomerates to squeeze every last penny
from them. Thus, as lawyers, many felt
beholden to their clients.
However, in accepting the gift of
practicing in the most exciting area of
the law there is, we owe something of a
responsibility, in instances such as this,
to at least fight for what is right and use
our position and stature to argue for the
rights of free speech and distribution of
ideas over mere pecuniary interests.
I was distressed that so few media
companies, with the exception of Dow
Jones, The Tribune Company, Media
General, CNN, Cox, and The New York

Times Company, were willing to support an amicus brief arguing against the
prior restraint in this case. Obviously, in
the end, our clients call the shots. And
while I am no expert in office politics,
and have perhaps done a thing or two
over the years that has not been the most
diplomatic, I certainly hope that all of us
in this bar, at the least, argued to our

clients as to why this new book should
not be barred. Isn’t it our professional
duty, after all, to argue against prior restraints on ideas and to support the distribution of a book about race that might
actually be read, especially when the
only counterbalance is pecuniary.
As this article is submitted, an
Eleventh Circuit panel summarily re-

versed the injunction, but the trust is
seeking en banc review. Whatever the
outcome, the fact that there can even be
a question about the publication of this
book is scary—and as a profession it is
our duty to make it clear to the public
and to our clients that we support more
speech on such important issues, not
less or none.
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