Libel by Implication

THOMAS B. KELLEY AND STEVEN D. ZANSBERG

For the libel defense bar, the most per-
sistent and pesky issue of the day is that
of “libel by implication.” Thisarticle
will define the problem, identify how
courts have addressed it, and review
several recent pertinent decisions.*

Defining the Problem
The term “libel by implication” has be-
come a catchword for any claim of
defamatory meaning that goes beyond
what the words themselves denote. The
issue of defamatory meaning in libel
cases “turn[s] upon words and punctua-
tion only because words and punctua
tion express meaning,”2 as do pictures,
paintings, and cartoons. In any libel ac-
tion, defamatory meaning is found
when a plaintiff’ s reputation tends to be
harmed by the meaning of an expres-
sion (as apparently intended by the pub-
lisher), examined in light of the publica-
tion as awhole and the medium and so-
cial context in which it is published.

Words, either individually or in com-
bination, may directly imply thoughts
not expressed. For example, to say that
Freddie was the only sibling to stay out
of trouble with the law necessarily im-
pliesthat his brother Eddie had trouble.*
Word pictures frequently convey clear
but unexpressed meaning. To say that,
after finding awoman with her husband,
the angry wife shot the woman implies
that the other woman and the husband
were having an adulterous affair.®

The meaning of words, as apparently
intended by the author, may also vary
from their literal meaning when consid-
ered in the context in which they are ut-
tered. The term “context” encompasses
abroad range of factors, including the
whole of the communication, the medi-
um, the socia and cultural context, and
the probable expectations of the audi-
ence based upon all of these factors.®

Defamation is“implied” when pub-
lished words carry no defamatory mean-
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ing on their face but may be defamatory
when considered in light of some extrin-
sic fact known to somein the audience.
The classic exampleisthat of afdsere-
port that awoman has given birth to a
child when it is known that sheis un-
married, implying that the birth was out
of wedlock. Such an implication, gener-
ated by resort to facts extrinsic to the
publication (the “inducement”), isre-
ferred to as an “innuendo” in the com-
mon law of libel. Where the subject of
the publication is of public concern, the
First Amendment requires that the plain-
tiff meet the applicable standard of fault
with respect to the defendant’ s failure to
learn of the facts that render the pub-
lished statements defamatory or to use
appropriate care to avoid falsity with re-
spect to that meaning.”

Arguably, an even stronger standard
must be applied because the “danger to
reputation” is not apparent from the
face of the publication, leaving the pub-
lisher unaware of any need to avoid
such harm. Fortunately, such cases are
rare. Much more common are claims
based upon facts extrinsic to the publi-
cation that are unknown to the audience,
and it is by omitting those excul patory
facts that a publisher may create afalse
defamatory meaning.

Facts extrinsic to the publication also
giveriseto defamation by implication
when the publication expresses an opin-
ion. During the late 1970s and 1980s,
claimsfor libel by implication frequently
arose when a statement, in the form of an
opinion, was claimed to imply the exis-
tence of unstated defamatory facts that
served asthe basis for the stated opinion.
This recurring scenario was a byproduct
of the formulation of the “opinion privi-
lege” recognized by the Restatement
(Second) of Torts.® The drafters of the
Second Restatement distinguished be-
tween “pure” opinion, which was ab-
solutely protected by the First
Amendment, and a“hybrid” opinion,
which implied the existence of unstated
false and defamatory facts as the basis of
the opinion (in which case theimplied
facts, but not the opinion, are actionable).

The question of whether unstated
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facts areimplied by the expression of an
opinion has been supplanted by the
“statement of fact” analysis prescribed
by Milkovich v. Lorraine Journal.*® The
Milkovich Court held that statements
that do not contain “a provably false fac-
tual connotation” are protected by the
Congtitution.** The analysis of whether a
statement is reasonably understood as
conveying a“ provably false factua con-
notation” makes unnecessary any sepa
rate consideration of whether an opinion
implies an unstated factual proposition.?
However, such an analysis, madein
light of the socia and linguistic context
of the statement, requires courtsto deter-
mine the reasonable meaning of the
statement, i.e., its“gist.” As demonstrat-
ed below, courts have applied aversion
of the Milkovich analysisin making a
threshold determination of the meaning
of statementsin issue for purposes of ad-
dressing claims of libel by implication.

The Real Problem
Theraging controversy over libel by
implication has been generated by fact
patterns that are not only common but
arguably present in every unflattering
news publication. They are facilely
summarized in the 1984 edition of
Prosser & Keeton on Torts, which ex-
plains that defamation by implication
occurs when a defendant
(1) juxtaposes a series of facts so asto imply a
defamatory connection between them, or (2)
creates a defamatory implication by omitting
facts, [such that] he may be held responsible
for the defamatory implication, unless it quali-

fies as an opinion, even though the particular
facts are correct.?

Unquestionably, the poster child for
libel by juxtaposition and omission is
Ruth Ann Nichals. In 1971, the
Memphis Press-Scimitar reported that
Mrs. Nichols received a gunshot wound
when another woman shot her and the
second woman' s husband after she “ar-
rived at the Nichols' home and found
her husband there with Mrs. Nichols.”#
According to Mrs. Nichols's allegation,
the articleimplied that she and the
woman'’s husband were having an adul-
terous affair and were caught by the
jealous wife, when in fact Mr. Nichols
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and two neighbors were also present.

Although it was not clear why the

woman was shooting at her husband,

the motive did not involve an affair with

Mrs. Nichols. The Tennessee Supreme

Court held that there could be liability

for the false implication if it were

shown that the defendant met the negli-
gence standard in failing to ascertain the
falsity and defamatory character of the
article before publishing it.* The

Nichols result is not particularly star-

tling because it involved an implication

readily apparent from the face of the ar-
ticle, and omission of facts that would
have fully negated the defamation.

The moretypical claim of libel by im-
plication arises when the defendant pub-
lishes truthful facts that raise questions
of possible wrongdoing. Because of limi-
tations of time and space, reporting in-
evitably involves juxtaposition and omis-
sion of facts, which typically isthe focus
of the ensuing libel claim. Here are some
real-life examples:

» The defendant reports that a district
attorney gave favorable plea bar-
gains to aleged spouse beaters, and
the plaintiff (the district attorney)
claims that the defendant’ s report
failed to disclose the mitigating cir-
cumstances of the cases and thus
falsely implies misfeasance.®

» A newspaper article that questioned
whether ajudge hearing an appeal of
an environmental case should have
disclosed to al parties that he
attended an outing sponsored by the
defendant’ s industry in alimousine
provided by the law firm represent-
ing the defendant. The judge
claimed that the article implied that
he had been improperly influenced
to concur in the opinion favoring the
defendant.”

e Inan article that emphasized lack of
government monitoring to see
whether funds were being used as
represented in grant applications, the
defendant reported on the plaintiff’s
receipt of a government grant and
inability to account for how the
money was spent, due in part to the
destruction of the plaintiff’s records
in afire. The plaintiff alleged that
the article implied that she misap-
propriated the funds.*®

e The defendant published a detailed
piece on the financing of the plain-
tiff’ s low-income housing project
with aloan from the city made while
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plaintiff’s brother served as council-

man and mayor pro tem. The plain-

tiff claimed that the article implied

that he was a bad credit risk who

could not get aloan at arm’s length.*®

These claims are frequently submit-
ted to juries, and juries frequently find
for the plaintiffs, because the defendant,
while able to show that it was plausible
to suspect the defamatory inference sug-
gested by the facts truthfully reported,
must acknowledge that the defendant
was and is not in a position to prove the
truth of that inference.

Juxtaposition ver sus Omission

Is there a meaningful distinction be-
tween juxtaposing truthful factsin a
manner that falsely implies a defamato-
ry connection between the two, and
omitting facts that would tend to negate
an implied defamatory meaning?

Some courts have taken the position
that liability for defamatory inferences
from truthfully reported facts saddles
the media with the intolerable burden of
anticipating all potential defamatory in-
terpretations, but that the media are bet-
ter equipped to guard against liability
for material omissions.? Others say just
the opposite, that liability for omitted
factsis more dangerous to afree press
than liability for implications that arise
from stated facts, because the media
“should not be required to report the re-
sults of investigative journalism with a
precision establishing an exhaustive, lit-
eral picture of what transpired,”# and
because questions of editorial selection
and omission should not be the business
of judges and juries unless the end prod-
uct paints amaterially false and defam-
atory factual picture.?

Y et the distinction between juxtapo-
sition of stated facts and omission of
facts has no practical significance, be-
cause the impact of every alegedly
defamatory implication or inference can
arguably be lessened or even negated by
including more information, if nothing
more than to state the absence of direct
support for the possibly defamatory in-
ference. Conversely, factual omissions
can amost always be said to create or
contribute to the impact of a defamatory
implication that may be drawn from
facts truthfully reported.

With increasing ferocity, the plain-
tiff’s bar has used Prosser & Keeton's
summary of libel by implication to ex-
ploit the media’ s decisions (1) toin-
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clude facts that imply defamatory con-
nections with other facts reported, and
(2) to omit facts that arguably would
lessen the impact of defamatory state-
ments or implications. According to one
successful plaintiff’s lawyer, “counsel
must be given broad latitude in examin-
ing the reporter/author/broadcaster in an
effort to develop facts to support argu-
ments that even truthful or privileged
facts or statements were used because
they are inflammatory and create the
implication of wrongdoing.”# Trans-
lated, this means that plaintiff’s counsel
will seek “latitude” to endlessly cross-
examine the defendant on issues of fair-
ness in editorial selection of factsto re-
port and omit. It is doubtful that the
muddle and prejudice created by such
an examination can be cleared by ajury
charge at the close of the case.

The problem of omitted information
is most apparent in cases involving the
electronic mediain which the plaintiff
has the benefit of outtakes obtained
through discovery. In print media cases
(except in cases of magazines for which
elaborate “ proof” records are kept), evi-
dence of omitted material is usually fil-
tered through a written description pro-
vided by areporter. For the electronic
media, the omitted material is presented
at trial in the form of vivid audio/visual
display, oftentimes proving the validity
of the old saw, “a[talking] pictureis
worth athousand words.” When they
are available and admitted as evidence,
outtakes enable an effective plaintiff’s
advocate to encourage jurors to play ed-
itor and to urge that the defendant’s
omission of footage favorable to the
plaintiff was deliberate distortion. A de-
fendant is rarely able to exclude evi-
dence of outtakes or other omitted ma-
terial on issues of falsity and fault.

Mounting a Defense

How can the scourge of libel by implica-
tion be avoided or successfully defended
against? When al or substantidly all of
the expressed and defamatory statements
in an article or broadcast are true, a num-
ber of legal doctrines have displaced the
Prosser & Keeton statement mentioned
previously. Indeed, the Prosser &
Keeton treatise has been rewritten by
Professor Dan Dobbs, who in the 2001
edition declared that since Prosser &
Keeton last revised the treetise, “the law
has changed agood deal,” requiring a
complete rewriting of the semina horn-



book.* Indeed, Professor Dobbs deleted
the above-quoted Prosser & Keeton pas-
sage on libel by implication, and instead
included the courts' responsesto the un-
acceptablerisk that libel by implication
presents for publishers.

The Solutions

We discuss below four different lines of
authority that may be used to defeat ali-
bel by implication claim that: (1) elimi-
nate or limit liability for implied
defamation; (2) treat the alleged impli-
cation as opinion; (3) require actual
knowledge on the part of the defendant
that the alleged implication would be
communicated; and (4) require athresh-
old inquiry into whether the publication
communicates that the publisher intend-
ed or endorsed the implication.

Eliminate or Limit Liability
The strongest responses to the problem
of libel by implication have come from
state supreme and appellate courts.
Because the prerogatives of these courts
in shaping the common law are not lim-
ited by rules of federalism, they have
not hesitated to use broad strokes to cur-
tail the cause of action for implied
defamation. State courts of Louisiana,®
Massachusetts,® and Minnesote?” have
held that in public figure cases, there
can be no libel by implication based
upon truthfully reported facts. Later, the
L ouisiana Supreme Court held that even
in private plaintiff cases, “ adequate pro-
tection of freedom of the press at least
requires that the plaintiff prove that the
alleged implication is the principal in-
ference a reasonable reader or viewer
will draw from the publication as hav-
ing been intended by the publisher.”#
Another line of cases takes the same
view but affords an exception where the
author has, asin the Nichols case, omit-
ted material facts that would negate the
defamation.® Some of these cases have
used unfortunate language to describe
the omission exception, e.g., omission
of facts that would “change the tone” of
the article, which could result from al-
most any factual omission. However,
the holdings make clear that it is not
enough that inclusion of additional facts
would present the plaintiff in amore fa-
vorable light; the omitted fact(s) must
be such that, if included, they would
have negated or substantially precluded
the defamatory inference or
implication.* The Michigan Supreme

Court took the same approach but fo-
cused on the issue of falsity rather than
defamatory meaning, finding no impli-
cations that were false or omission of
facts that “would have rendered [the
publication] nondefamatory.”

Treat the Alleged Libel as Opinion
Prosser & Keeton's summary of libel

by implication due to juxtaposition or
omission contained a caveat for a
defamatory implication that “qualifies
as opinion.”* Because the implication is
usualy an inference or deduction that
follows from truthfully reported facts, it
islogical to urge that the alleged “impli-
cation” is an opinion.

This position was embraced by the
Eighth Circuit in Janklow v. Newsweek,*
which held that an alleged implication
that Janklow had undertaken a criminal
prosecution for revenge, an inference
that could be drawn from truthfully re-
ported facts, was the opinion of the
writer that was not to be second-
guessed by a court or jury. The court ac-
knowledged that “there can be omis-
sions serious enough to take what is 0s-
tensibly an opinion and convert it to
fact,” but emphasized that courts should
be most hesitant to intrude upon editori-
al choices on what information to omit
or to include.*

The Janklow opinion is limited by the
subsequent holding of the U.S. Supreme
Court in Milkovich, but only in the sense
that the question of whether an implica-
tion that qualifies as an opinion reguires
the two-part analysis prescribed by
Milkovich: whether the implied assertion
purports to be one of fact, and if so,
whether it is verifiable and thus disprov-
able.® Numerous post-Milkovich deci-
sions have held that claimed implica-
tions from statements of facts or rhetori-
cal hyperbole are not sufficiently verifi-
able, or are clearly based upon stated
facts so that they do not themselves pur-
port to be statements of fact.®

Use the Standard of Fault

The Tennessee Supreme Court held that
the Memphis Publishing Co. could be li-
ablefor the false implication that Mrs.
Nichols, aprivate figure, wasinvolved in
an adulterous affair if the jury found it
guilty of ordinary negligence in failing to
“exercise reasonable care and caution in
checking on the truth or falsity and the
defamatory character of the communica
tion before publishing it.”* When the
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fact finder, with the benefit of hindsight,
concludes that defamation by juxtaposi-
tion or omission has occurred, it seems
virtually inevitable that ajury will return
averdict that the publisher was negligent
in not ascertaining the truth of the
defamatory character of the statement, or
in failing to investigate and discover the
additional factsthat would render it not
defamatory. While the defamatory mean-
ing in Nichols was obvious, it is easy to
see that in most cases a publisher is pow-
erlessto protect itself from liability un-
der such a negligence standard, particu-
larly when the content of the publication
is not such asto “warn areasonably pru-
dent editor or broadcaster of its defama-
tory potential.”*

In cases involving apublic figure or
public official, when the meaning of a
published statement is disputed, courts
have not hesitated to require that the
plaintiff prove not only subjective
awareness of falsity of the defamatory
implication, but also actual knowledge
that the defamatory implication would
be conveyed by the publication.® In
Newton v. National Broadcasting Co.,
Inc., the court agreed that the rule re-
quiring public figures to establish
knowing or reckless falsity is meaning-
lessif defendants can be found liable
for the falsity of something that they
never even intended to say. The court
recognized that liability for unstated im-
plications is much more unpredictable
than that for statements directly made,
and held that defendants must be more
than subjectively recklessin conveying
the unstated defamatory implication;
they must actually intend it.*

The scienter requirement has been ap-
plied in numerous public plaintiff cases,”
and some courts have applied the same
scienter requirement in cases that would
otherwise be governed by a negligence
standard.” The West Virginia Supreme
Court, in acase involving a public offi-
cial, held that when the alleged implica
tion results from the omission of facts
that would negate the defamation, the
plaintiff must prove that the defendant
intentionally omitted the information to
create the false factual impression.*

Apply a Threshold I nquiry

In principle, asafe harbor seemsto be
provided by the requirement that the de-
fendant know of a defamatory implica
tion conveyed by his publication, in ad-
dition to meeting the applicable standard

o5



of fault in failing to determine its falsity.
However, unlessit is successfully urged
that the claimed implication does not
convey aprovably fase factual connota-
tion, the question of implied meaning
frequently embroils the defendant in pro-
tracted and costly discovery. In such sit-
uations, the plaintiffs dig deep to find
any hint that the defendant actually knew
of or suspected the factual implication in
issue. In order to cull implied meaning
claimsthat should not be permitted to
proceed into the discovery stage, should
there be athreshold inquiry by the judge
that goes beyond the common law
defamatory meaning analysis?

Whitev. Fraternal Order of Police
The D.C. Circuit imposed and applied
such athreshold inquiry in White v.
Fraternal Order of Police.® The media
defendantsin this case had accurately re-
ported that the plaintiff police officer,
being considered for promotion, failed a
routine drug test for marijuana, and that
a second sample, which had tested nega-
tive, had been taken and transported un-
der “irregular circumstances.” The plain-
tiff alleged that the juxtaposition of these
factsimplied that he had used an illegal
drug and bribed hisway to a promotion.
He also alleged that the defendants omit-
ted facts that would have “negated” the
defamatory inference: that the first sam-
ple was also sent to the second lab for a
second test. The second lab was specifi-
cally authorized to do all confirmatory
testing and found that both samples were
untainted. The court noted that libel by
implication claims are “fraught with sub-
tle complexities’ requiring courtsto be
“vigilant not to allow an implied defam-
atory meaning to be manufactured from
words not reasonably capable of sustain-
ing such meaning.”“

Relying upon common law princi-
ples and First Amendment defamation
decisions, the court reached the follow-
ing holding: Even if the publication of
true facts would permit a reader or
viewer to draw areasonable defamatory
inference, that is insufficient to estab-
lishaclaimfor libel or falselight inva-
sion of privacy; the case will survive a
preliminary motion only if the language
or manner of communication conveys
that the defendant “intends or endorses
the defamatory inference, and, there-
fore, the communication will be deemed
capable of bearing a defamatory mean-
ing.”* The court made it clear that “en-
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dorsement” could not be inferred from
the “dramatic intonations’ of a broad-
cast announcer, nor from the fact that
there was no apparent point in reporting
these facts unless the publisher’ s intent
was to create suspicion that the plaintiff
was guilty of wrongdoing.*

Requiring the element of perceived
or apparent endorsement makes sense
when, as in White, the facts reported
permit an innocent as well as a defama-
tory inference. On the other hand, when
the defendant not only omits facts that
arguably negate the defamatory infer-
ence, but also leaves afactual picture
that virtually compels that inference,
Nichols holds that it may be actionable
without any requirement of apparent en-
dorsement (which was clearly absent
from the publication involved in that
case). As phrased by the Louisiana
Supreme Court, if the inference com-
plained of is not endorsed, it must at
least be the “principal inference” posit-
ed by the publication.”

The White court also addressed the
question of omitted facts. The court not-
ed that while omission of facts was
what rendered false the publication in
Nichals, such omissions are not relevant
to the court’ s determination of whether
the publication conveyed a defamatory
meaning (and are only relevant to deter-
mine falsity). Although the court de-
clined to address the issue of when
omitted facts can render false an unen-
dorsed defamatory implication, it held
that the defendant’ s omissions did not
“create a substantially inaccurate por-
trait of the facts at hand as was the ef-
fect in” Nichols.® The court added, “re-
porters should not be expected to pres-
ent an exhaustive literal picture of what
transpired.”* In this respect, the court
expressed the same sentiment about fac-
tual omissions claimed to create a
defamatory factual inference asthe
Janklow®? court with respect to omis-
sions that might change the reader’s
perception of the reasonableness of an
implied opinion.

Chapin v. Knight-Ridder

Chapin v. Knight-Ridder® involved an
article in which the author raised ques-
tions about Roger Chapin’s charitable
program of delivering junk food “ Gift
Pacs’ to Gulf War soldiers, after they
were sold to American consumers who
then donated the Gift Pacs they pur-
chased. The court held that when a
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claim of libel is based upon an aleged-
ly false and defamatory implication
from truthful statements, a“plaintiff
must make an especially rigorous show-
ing where the expressed facts are liter-
ally true.”* Citing White, the court de-
clared that “the language must not only
be reasonably read to impart the false
innuendo, but it must also affirmatively
suggest that the author intends or en-
dorses the inference.”* Chapin claimed
that the article's statement that he was
charging “hefty markups on goods [he]
ships’ to G.I.simplied that he was mak-
ing alarge profit and pocketing it. The
court noted that the term “hefty” was
too subjective to be proved false, and
that the term “markup” (which means
gross profit) instead of “profit” does not
purport to account for overhead and ex-
penses, and thus leaves ample room to
accommodate Chapin’s innocent expla-
nation of its “heftiness.”

In addressing other statements, the
court was careful to reject claims of im-
plication that involved nondisprovable
opinions, or unwarranted defamatory
meanings. Notably, the court also ruled
that the statement that Chapin declined an
interview did not imply fraudulent con-
cealment, agreeing with the district court
that “ people in the public routinely de-
clineinterviews’ so that areported refusal
to comment “has been reduced to in-
significance.”* After considering each
challenged statement individually, the
court recognized the need to consider the
gist of the article asawhole, and conclud-
ed that the story was constructed around
guestions, not conclusions, and advanced
aternative answersto the questions it
raised, both favorable and unfavorable.

Scope of the Threshold Inquiry

In applying the requirement that an im-
plied defamatory meaning be one that is
apparently endorsed by the publisher,
both Chapin and White recognize a need
for “an especially rigorous showing”
where the expressed facts are literally
true, and the only arguable defamation
is by implication.5” Both courts drew
upon the common law test for defamato-
ry meaning, as apparently intended by
the publisher (i.e., thejudicial determi-
nation whether a publication is reason-
ably susceptible of a defamatory mean-
ing). In addition, each engaged in athor-
ough analysis of the gist of individual
statements, as well as the publication as
awhole, that transcends the traditional



allocation of roles between judge and
jury. Such ajudicia roleisfully consis-
tent with New York Timesv. Sullivan,®
in which the court, as an alternative ba-
sisfor the holding, found that the publi-
cation could not reasonably be under-
stood as ascribing the alleged police
misconduct to Police Commissioner
Sullivan. In Greenbelt Cooperative
Publishing Co. v. Bressler® and Letter
Carriersv. Austin,® the court deter-
mined that the epithets “blackmail” and
“traitor” were not to be taken literaly,
and went further to determine that the
gist of the statements embodying these
terms was merely a nonactionable ex-
pression of disapproval of the plaintiff's
conduct. In Masson v. New Yorker
Magazine,* the court determined the
gist of the meaning conveyed by altered
guotations attributed to the plaintiff to
determine whether any departure from
the truth was materia.

Even after Milkovich,® in which the
Supreme Court recognized that state-
ments of opinion may be actionable on
the basis of a provably false factual con-
notation, courts routinely analyze the
gist of the statement to determine
whether it satisfied the Milkovich stan-
dard.® Indeed, it can be argued that
Milkovich encourages courts to make
this “meaning-driven inquiry” at the out-
set of acase® Tothe extent that a“gist”
analysis involves some degree of factual
inquiry, it is appropriate for the court to
undertake it as part of itsindependent re-
view function, because, “[u]nlike other
factual findings, ascertaining the gist
does not depend on resolving credibility
issues.”® Although neither White nor
Chapin acknowledge that the “especialy
rigorous’ inquiry is driven by the First
Amendment rather than the common
law, that conclusion is hard to avoid.

In addition, neither case suggests
that the apparent endorsement require-
ment is limited to public official or pub-
lic figure cases. A number of courts
have declared, albeit in dictum, that the
requirement applies aswell in private
plaintiff cases.®

License for the Artful Defamer?
When the claimed defamatory implica
tion is neither the principal inference
posited by the publication nor one that
the publication shows was endorsed by
the publisher, why should publishers
avoid liability if, in fact, they subjec-
tively intended and desired that the

defamatory implication be understood
and believed by the audience? After all,
the common law has always held defen-
dants responsible for intended conse-
quences of their actions, even when the
results are not reasonably foreseeable.®”
The common law has likewise held that
publishers should be responsible for
meanings that they in fact intend, even
if such intentions are not apparent on
the face of the publication.®

None of the cases that have em-
braced the threshold inquiry has sug-
gested that actual intent may trump the
absence of apparent intent, and some
have suggested that the publisher’ s actu-
al intent isirrelevant.® Thisis consistent
with established libel law that deems
nonactionable statements that are not
reasonably understood as conveying a
provably false factual connotation (even
if the publisher may have intended the
assertion to be understood factually).™
Similarly, under the analogous First
Amendment doctrine that limits pro-
scription of inciteful speech, the test for
distinguishing between protected and
unprotected speech requires an objective
analysis of the speech inissue, focusing
on the apparent tendency and effect of
the words used, regardless of the speak-
er's actual subjectiveintent.™

Under the New York Times standard,
apublisher’s subjective attitude to-
wards the plaintiff is deemed an insuffi-
cient basisfor liability.” Similarly, lia-
bility should not turn on ajury’s assess-
ment of a publisher’s subjective beliefs
concerning whether adverse inferences
are warranted from truthful factual
statements. Such abasis for liability
provides jurors with the ready means to
punish an unpopular speaker or point of
view, and a convenient vessel into
which to pour resentment of perceived
biases by the media.

Reporting Allegations

Without Endorsing Them

If the absence of apparent endorsement
of an unstated inference protects a pub-
lisher from liability, could this protection
extend to a publisher that reports defam-
atory allegations by others, but also re-
ports that the allegations are unproven
and disputed, and takes ho position on
their truth? Is such a publication defama-
tory? Arguably the principle of the White
and Chapin cases should require anega
tive answer if thereis no apparent en-
dorsement of the allegations, but we are
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aware of no court that has applied White
and Chapin in thisway.

Perhaps the more pertinent question
is whether such a publication is false.
Appeals courts in Texas and Colorado
and, most recently, the Fifth Circuit ap-
plying Texas law, have addressed this
guestion and determined that such pub-
lications are true. In Green v. CBS
Inc.,” the Fifth Circuit considered a
broadcast that focused on the lives of
L otto millionaires, quoting one who
claimed that his ex-wife had fabricated
charges that he had sexually assaulted
her daughter (his stepdaughter) to extort
agreater share of the Lotto winnings.
The court recognized that the only facts
reported were true; that the further alle-
gations were accurately reported; that
under Texas law the report was there-
fore true; and that, in any event, view-
erswould take the allegations as the
opinions of the speakers.

Ms. Green argued that CBS omitted
other pertinent facts, including that amed-
ical examination proved that her daughter
had been raped, and that the stepfather
had failed one of two polygraph examina-
tions. Ms. Green claimed that inclusion of
these facts would have substantialy less-
ened the credibility of the allegation that
she had fabricated the sexua assault
charges. The court agreed that “the inclu-
sion of more facts may haveresultedina
more balanced broadcast,” but concluded
that “the broadcast as awhole did not mis-
represent the story.”

Implied Meaning in False Light Cases
A number of states recognize liability
for false publicity, as an aternative to
the defamation tort, under the theory
known as false light invasion of priva
cy, asrecoghized in the Restatement
(Second) of Torts.™ The most signifi-
cant difference between false light and
defamation is that the former requires,
instead of afalse statement tending to
harm the plaintiff’s reputation, that sub-
stantial falsity in the publication be
highly offensive to a reasonable person.
Unfortunately, the language used in
the Restatement—that the expression is
actionableif it “placed the plaintiff be-
forethe public in afalse light’—hasled
some courts to declare that the false
light tort does not require a false state-
ment of fact, only a statement placing
the plaintiff in a“falselight,” declaring
open season for claims based upon im-
plied meaning.”™ This unfortunate mud-
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dieisillustrated by the recent case of
Howard v. Antilla.” Howard, CEO of a
publicly traded company, sued Antilla,
aNew York Times reporter, for an arti-
cle that reported the existence of a per-
sistent rumor that Howard was in fact
Howard Finkelstein, an infamous felon.
The rumor was depressing the price of
the company’ s stock, and the SEC pro-
claimed itself unable to confirm or deny
the truth of the rumor.

The plaintiff, apparently in anticipa
tion of the emerging limitations on libel
by implication in cases such as Green,
pleaded the case not as oneinvolving re-
publication of afalse rumor, but asare-
port of anewsworthy rumor that the au-
thor allegedly endorsed or implied was
true. The case was tried to ajury without
any party suggesting that issues of
meaning and falsity were different for
purposes of false light versus defama-
tion. The court charged the jury that to
find liability for defamation, it must find
that the article conveyed the false impli-
cation that plaintiff was Howard
Finkelstein, and that the defendant pub-
lished “with the intent to convey or en-
dorse” that implication. On the false
light claim, the court required Howard
to prove that the article “placed the
plaintiff in afalse light,” with “intent to
place the plaintiff in afalselight,” and
with knowledge or recklessness as to
whether the article so placed plaintiff.
Thejury found for the defendant on the
defamation claim, but awarded $480,000
on the false light claim.

In post-trial motions, the trial judge
affirmed the judgment notwithstanding
the apparent inconsistency of the ver-
dicts, explaining that while the jury
might have agreed that the article did
not imply that the rumor was true, as
would be necessary to sustain the
defamation claim, it could have deter-
mined that the article implied that the
rumor “poses an open and reasonably
debatable proposition,” when the re-
porter “easily could have discovered
had she not turned a blind eye’ that the
rumor was baseless. The New York
Times appealed the case to the First
Circuit, which heard oral arguments on
February 5, 2002.

Allowing liability for failure of the
Times to negate any possibility that the
rumor was true is inconsistent with the
emerging doctrine protecting editorial
decisions concerning the juxtaposition
and omission of material. Itisalso clear
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that the tendency to treat issues of im-
plied meaning and falsity differently in
false light as opposed to defamation
cases should be resisted by judges and
guarded against in charging juries. In
the words of Judge Sack:
The term “false light” is an unfortunate one
insofar asit may suggest that proof of a specif-
ic false statement of fact is unnecessary for lia-
bility to attach; it is required. Unfairness,
improper tone, or unfounded implication or
innuendo, even though they might sound as
though they fit the phrase “false light,” will no
sooner support arecovery for false light inva
sion of privacy than for defamation, and ajury
ought to be properly instructed that afase
statement of fact is a prerequisite to recovery.”

The cases are in general agreement
that the issue of implied meaning isto
be treated no differently in false light
cases than in defamation cases.”

Disallowing Claims of Implied Libel
In November 2001, the Eleventh Circuit
affirmed the dismissal of alibel case,
brought by Richard Rubin against U.S.
News & World Report, Inc., based upon
an article, in which Rubin was quoted,
that discussed the laundering of drug
money through the gold market.” Rubin
claimed that the article implied that he
was involved in money laundering, tax
fraud, smuggling, and other crimes.
Saying it did not need to address the
Chapin-White type of “First Amend-
ment” problem,® the court rejected
Rubin’s claim, finding that the state-
ments did not create the impression that
he was knowingly involved in any un-
lawful or improper conduct.

In afootnote, the Rubin court also re-
jected one of the more common libel by
implication claims: inclusion of the
plaintiff’s photo implied that he was in-
volved in theillegal activity that isthe
subject of the article. The court cited the
fact that it is common practice (and gen-
erally understood as such) for maga-
zines to show photos of those they
quote merely for visual effect.®

Oprah Has a Beef
In the highly publicized case of Texas
Beef Group v. Winfrey,® Oprah Winfrey
was sued for a program she hosted on
“dangerous food” in which Howard
Lyman, an animal rights activist, made in-
flammatory statements about the threat of
mad cow disease in the United States, and
suggested that an epidemic here could
“make AIDS look like the common cold.”
Thetrial court dismissed the claim

O Spring 2002

for false disparagement of a perishable
food product under the Texas “veggie
libel” law.® The Fifth Circuit affirmed
the dismissal of the statutory claim,
holding that Lyman’s claims were opin-
ions based on fully disclosed facts. The
court rejected the plaintiff's “libel by
omission” theory, even while agreeing
that the inclusion of contrary informa-
tion from industry experts and Lyman’s
own admission that American beef is
safe (al of which were recorded but ed-
ited out) would have portrayed U.S.
beef in amore favorable light. The
omission of this footage was insuffi-
cient to establish actionable falsity be-
cause “it is common knowledge that tel-
evision shows. . . shoot more footage
than necessary and edit the tape they
collect down to a brief piece.”®

The Judge's Crystal Ball

In Dodds v. ABC, Inc.,® the court consid-
ered alibel by implication claim based
on aPrime Time Live episode concern-
ing the apparently arbitrary behavior of
California Superior Court Judge Bruce
Dodds, who kept atoy crystal ball in his
chambers. He admittedly, in what he
claimed was ajocular stance, would
demondtrate the crystal ball’ s support for
his positions. A visual of Dodds on the
bench, apparently deciding cases, was
accompanied by avoiceover, “lawyers,
litigants, and hisformer clerk all say
Dodds often used the crystal ball to sup-
port his decisions.” Judge Dodds claimed
that the broadcast falsely implied that he
actualy made decisions by consulting
the crystal ball. The court was willing to
assume that this implication was reason-
ably implied by the broadcast, but reaf-
firmed the Ninth Circuit doctrine begun
with Newton that “ Judge Dodds must
further establish that ABC intended to
convey the defamatory implication—and
he must do so with ‘ convincing clarity.’ "
Hefailed to do so.

The court also rejected his claim that
the broadcast implied that he was unfit to
serve as ajudge because that implied
opinion arose from disclosed facts and
therefore did not purport to be a state-
ment of fact. Alternatively, the court held
that an allegation that an elected public
official was unfit to serve should be
treated as opinion, evenif it is verifiable.

Other Disallowed Claims
In Jenkins v. Syder®” and Abadian v.
Lee® federa judgesin Virginiaand



Maryland relied upon White and Chapin
indismissing claims of libel by implica-
tion based upon thoughtful analysesin
which these courts concluded that the
publicationsin issue did not suggest or
convey that the publisher intended or en-
dorsed the claimed defamatory inferences.
The samerationale was used by the D.C.
Court of Appealsinrgecting aclam
based on an inference that the facts pub-
lished were reasonable but apparently not
endorsed or intended by the publisher.®

More recently, afederal judgein the
Northern District of Georgia dismissed
alibel by implication claim by aformer
housekeeper of John and Patsy Ramsey,
who alleged that the Ramseys’ book,
The Death of Innocence, implied that
she should be a suspect in the murder of
JonBenét Ramsey.® The court’s analy-
siscited traditional common law prece-
dent, but resembled that employed in
White and Chapin.

In Thomasv. Los Angeles Times
Communications LLC,* the Central
District of California granted an anti-
SL APP motion based upon the Ninth
Circuit’ s requirement that implied
defamation be intended by the publisher
and alternatively a Chapin-analysis of
apparent intent and opinion.

In Smith v. Moldanado,” the plaintiffs
were applicantsfor agaming license.
During the permit process, their attorney
was indicted on criminal chargesfor a-
legedly bribing a Cadifornialegidator to
prevent an opposing applicant from ac-
quiring the license. The defendant circu-
lated to local resdentsaL.A. Times article
that accurately reported the facts of the
lawyer’s conviction, highlighting the
paragraph that mentioned the plaintiffs by
name. Even though the L.A. Times article
did not suggest that the plaintiffswerein-
volved in the bribery, the plaintiffs con-
tended that the highlighting amounted to
an endorsement of that plausible inference
from the facts reported.

Relying exclusively on California
law (with no mention of White or
Chapin), the court held that “any con-
ceivable implication that the [plaintiffs]
were involved in their former attorney’s
alleged criminality was necessarily
drawn from the true facts stated in the
newspaper article,” and was therefore
not actionable even if athird party
could interpret the emphasis as having a
defamatory meaning.

In McCormack v. County of
Westchester,* the New York Times used

the photograph of an infant to illustrate
an article that focused on transmission
of AIDS from mothersto infants. The
plaintiff sued for defamation (and mis-
appropriation under sections 50 and 51
of New York Civil Rights Act) claiming
that the article “implied that the infant
and her parents were afflicted with
AIDS.” Without citing Chapin or White,
the appellate court affirmed dismissal of
the defamation claim on the grounds
that “plaintiffs have failed to establish
by a preponderance of the evidence that
The Times defendants intended or en-
dorsed such an implication.”*

Allowing Claims of Implied Libel
Most recently, in Van Buskirk v. Cable
News Network, Inc.,* CNN'’s principal
source for the Operation Tailwinds story
sued over CNN’sretraction. Van
Buskirk complained that CNN men-
tioned that he “took drugs. . . for anerv-
ousdisorder . .."” but failed to mention
that he had stopped ten years before the
interview and that the drug was not
mind-altering.

Applying North Carolinalaw, the
court agreed that these “ statements (and
omissions) . . . may have created afase
impression that Van Buskirk’ s use of (or
need for) medication was the cause of
CNN'’s erroneous story on Operation
Tailwind.” The case was remanded for
further proceedings.

The court did not cite White or
Chapin or refer to arequirement of ap-
parent endorsement of the alleged impli-
cation, but the court’ s reference to
CNN’s“zedl to shift all blame” for its
Tailwind report would have been purely
gratuitous if not a characterization of the
apparent intent of the publication.
Particularly in view of the many truthful
statementsin the publication that ad-
versely reflected on Van Buskirk’s credi-
bility, one hasto question the materiality
of the possible misimpression to the gist
of the defamation;® the court made a
“see adso” citeto cases that are subject to
the same criticism.”

Fanellev. Lojack Corp.

In Fanellev. Lojack Corp.,* the plain-
tiff, who had been arrested for but ac-
quitted of auto theft, sued Lojack Corp.
for distributing a promotional package
that included a Philadelphia Inquirer
article concerning the auto theft arrest
that contained the plaintiff’s photo-
graph. The court concluded that area
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sonable finder of fact could determine
that, the effect of the article, in apro-
motional package that focused upon
auto theft, was “reasonably calculated
to,” or would “naturally engender an
impression among those to whom it was
circulated (car dealers) that Peter
Fanelle was athief.”

The court predicted “that the
Supreme Court of Pennsylvaniawould
recognize a cause of action for defama-
tion in acase where true facts are juxta-
posed or facts are omitted in away that
givesrise to a defamatory implication”
and rejected the enhanced protection of
the White-Chapin line of cases.® The
court’ s preoccupation with the cogniz-
ability of aclaim of libel by implication
based upon juxtaposition of true facts
camouflaged the more difficult dilemma
presented by the case: Is there any rem-
edy against repeated publication of
someone' s arrest without disclosing that
he has since been acquitted? The ruling
might best be explained by the fact that
Lojack’s promotional package was
commercial speech under Third Circuit
precedent.*®

Turner v. KTRK Television, Inc.
After years of seemingly not permitting
defamation claims based on
impressions,* in Turner v. KTRK
Television, Inc.,*® the Texas Supreme
Court, citing the Prosser & Keeton sum-
mary,"® recently held that the “gist” con-
veyed by the whole of acommunication
containing only truthful statements may
nonethel ess be false and defamatory asa
result of “omitting or juxtaposing facts.”
Turner, acandidate for office, claimed
that abroadcast concerning hisrole asan
attorney in preparing awill for aclient
who faked his death to defraud an insur-
ance company implied that the attorney
knew of and participated in the scam.
The broadcast reported that Turner
procured the appointment of a mutual
friend of himself and the testator to han-
dle the estate, but did not disclose that
the will designated this person as execu-
tor, or that the will left the estate to the
testator’ s father. The court found that
this falsely suggested that Turner and
his friend sought to benefit personally.
The broadcast also reported that the
probate judge removed Turner from the
case citing conflicts of interest, but did
not mention that the only conflict was
between Turner’s role as attorney and
witness. The court found that this sug-
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gested that the “conflict” was between
Turner’s pecuniary interest and his duty
to the estate. Moreover, reporting that
the probate court had rejected Turner’s
fee, without disclosing that the reason
was unrelated to his disqualification, re-
inforced that inference.

Finally, reporting that the testator died
only nine days after he had been indicted
for fraud, and “three days after drawing
up the will,” without disclosing that
Turner drafted the will weeks before it
was signed, could lead “an ordinary
viewer [to] believe that Turner prepared
the will three days before Foster disap-
peared,” which could reinforce the infer-
ence that “the will was more likely to be
the product of a scheme to defraud insur-
ers.” The court found that “a reasonable
viewer could conclude that the broadcast
mischaracterized Turner’ srolein the
Foster matter and thereby cast more sus-
picion on Turner’s action than an accu-
rate account would have warranted.” **

The Texas Supreme Court expressed
no willingness to require apparent en-
dorsement of the implication or that the
omission of facts reach the materiality
required by the Janklow, White/Chapin,
and Strada line of cases.*® Neverthe-
less, judgment was entered in favor of
the station because Turner had failed to
prove that the defendant reporter pub-
lished with actual malice.

The unsettling aspects of the Turner
decision were neutralized by the decision
of the Fifth Circuit Court of Appeals, ap-
plying Texas law, in Green.*® The Green
court embraced a difficult-to-meet stan-
dard of materidity for liability based
upon falseimpressions allegedly created
by omission of exculpatory facts.

Minnesota Wrestles with 1ssue
Some of the more curious rulingson
defamation by implication issues have
been made by state and federal courtsin
Minnesota, seemingly in search of a
means to circumnavigate the barrier to the
theory imposed by Diesen v. Hessberg.”
Toney v. WCCO-TV**® involved a
claim by adog dealer who sold animals
“retired from service” to the University
of Minnesotafor testing and experi-
ments. The broadcast suggested that
regulation of such dog dealers was lax,
and that the animals frequently were
stolen. The broadcast reported that
Julian Toney supplied about a thousand
dogs ayear to the University of
Minnesota, one-fifth of his business,
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and that Toney said he “seldom gets an-
imals from dog pounds.” The announcer
immediately added “but when we
checked his 1990 records, we found he
wastelling the U.S.D.A. just the oppo-
site,” and that the U.S.D.A. confirmed
that Toney was “under investigation for
falsification of records.”*®

Toney claimed that his 1990 records
showed that he obtained only a small
amount of dogs from pounds, and that
in 1992, when he gave the interview,
the records fully supported the state-
ment attributed to him. He maintained
that the report implied that he had stolen
animals and lied about the source of his
animals, but the trial court dismissed the
claim on the ground that Diesen barred
defamation based upon implications,
and that under Janklow and Price v.
Viking Press,*** implications are to be
treated as opinions. In an opinion writ-
ten by the late Supreme Court Justice
Byron White, who was sitting by desig-
nation, the Eighth Circuit read Diesen
as applicable only to public plaintiffs.
Justice White al so disagreed with the
tria court’ s reliance upon Janklow and
Price because Milkovich had since held
that opinions are protected only if they
do not convey amaterially false factua
implication, and here the implication—
that Toney lied to the U.S.D.A. and had
stolen dogs—conveyed a provably true
or false assertion.

Michaelisv. CBS

In Michaelisv. CBS Inc.,*** the Eighth
Circuit court reaffirmed the holding in
Toney, that defamation by implication is
aviable cause of action by a nonpublic
plaintiff in Minnesota. Michagliswas a
pathologist who performed an autopsy
from which she concluded that a death
was suicide. Her conclusion was later
questioned by CBS in a broadcast that
stated, correctly, that the plaintiff was
not board certified as aforensic pathol-
ogist, and that when the station attempt-
ed to talk to her about her qualifications
to handle suspicious cases, “she hung
up on us. Twice.” The broadcast omit-
ted the fact the plaintiff was board €ligi-
ble, and the hangups were preceded by
conversations (not concerning her quali-
fications) of several minutes. The court
found that these statements, when read
with othersin the broadcast that were
privileged or otherwise nonactionable,
were capable of implying that the plain-
tiff was “ professionally unqualified.”
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Here, the court held the defendant ac-
countable for fact selection that was ar-
guably no more than unfair, and ap-
peared to apply a more relaxed standard
of materiality of omissions than the
White/Chapin line of cases.'2

Schlieman v. Gannett

In Schlieman v. Gannett Minnesota
Broadcasting, Inc.,** aMinnesota Court
of Appeals case, apolice officer sued a
television station over areport on a shoot-
ing that the officer claimed was provoked
by aggressive conduct by thevictim. The
television report stated that “there’ s some
disagreement over exactly what hap-
pened,” and quoted one witness as saying
thevictim “was not being aggressive,”
which the witness denied saying. The of-
ficer claimed thisimplied that the shoot-
ing was unjustified.

The jury found the broadcast not
defamatory, after being instructed that “in
considering whether a statement is defam-
atory asto the plaintiff, you must not con-
sider whether the statement isan implica-
tion based upon the juxtaposition of those
statements or the omission of other facts.”
The appdlate court reversed and held that
thisingtruction was error, and that Diesen
was not gpplicable because the claim was
based, not upon true statementsthat al-
legedly gaveriseto afalseimplication,
but upon the fal se statement that the vic-
tim was not being aggressive. In addition,
the court ruled that Diesen precluded con-
sideration of omitted facts only for pur-
poses of considering falsity, and not for
purposes of defamatory meaning (al-
though it is not clear how omitted facts
could have affected the meaning con-
veyed by what was published). The court
struggled to find that the instructional er-
ror was prejudicial, but what it came
down to was that it enabled defense coun-
sdl to “argue effectively” that the publica-
tion was not defamatory. ™

Conclusion

Thereisagenera consensus among
courts and legal writersthat claims of
defamation by implications or inferences
that arise from juxtaposition or omission
of true facts present threats to afree
press that are insufficiently addressed by
the rule of New York Timesv. Qullivan
and its progeny. Some state courts have
responded by eliminating al claimsin-
volving implied defamation by public
officials and public figures, while others
have limited such claims and even those



of private individuals to defamatory im-
plications that would have been elimi-
nated by the inclusion of additional
facts. There is agreement among the
courts that implications are not action-
able where they do not involve provably
false factua connotations.

Thereis an emerging consensus, pri-
marily in the federal courts, that inim-
plication cases a plaintiff must prove by
clear and convincing evidence that the
defendant knew of the defamatory im-
plication conveyed by the publication, or
deliberately omitted facts that it knew
would negate the defamation. However,
before that inquiry into the defendant’s
state of mind is undertaken, courts
should require, as a threshold matter,
that the claimed inference or implication
isthe principal one posited by the arti-
cle, or the one that is apparently en-
dorsed by the author. The most signifi-
cant divergence among the decisions,
and the issue on which any clear stan-
dard islacking, isthe degree of material-
ity of any claimed distortion resulting
from editoria selection among truthful
factual statements to report that must be
present for the publication to be action-
able. 4
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