The Fall of the FCC’s Personal Attack and
Political Editorial Rules
IAN HEATH GERSHENGORN

“[T]he court hereby . . . issues a writ of
mandamus directing the Commission
immediately to repeal the personal attack
and political editorial rules.”1 With that
sentence in Radio-Television News Directors Association v. FCC (RTNDA III),
the D.C. Circuit closed the book last
year on one of the longest-running disputes in Federal Communications Commission history, resolving a petition for
rulemaking first filed by broadcasters
more than twenty years earlier.
The dispute ended, however, not with
a bang but a whimper. Despite repeated
opportunities and numerous entreaties
from the FCC, industry participants, and
even members of its own court, no panel
of the D.C. Circuit ever resolved the
principal issue: whether the personal
attack rules and political editorial—or
their regulatory cousin, the fairness doctrine—are constitutional. The story of
the personal attack and political editorial
rules is thus one of lost opportunity. The
D.C. Circuit failed to clarify the level of
First Amendment scrutiny to be given to
regulation of broadcasters, an issue that
desperately needed clarifying. More important, the D.C. Circuit interrupted a
constitutional conversation between the
U.S. Supreme Court and the political
branches that would have enabled the
Supreme Court to receive essential information regarding the state of technology
and its impact on the First Amendment
and would have allowed the Court to resolve definitively whether Red Lion
Broadcasting Co. v. FCC 2 remains good
law.
The Rules at Issue
The personal attack and political editorial rules at issue in RTNDA III, like the
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fairness doctrine from which they derive, involve government efforts to regulate the content of broadcasters’
speech in an effort to ensure “balanced”
coverage of controversial issues. The
fairness doctrine required broadcasters
to “afford reasonable opportunity for
the discussion of conflicting views on
issues of public importance.”3 The personal attack rules required that when an
attack is made on the “honesty, character, integrity, or like personal qualities”
of an identified individual or group during the coverage of a controversial issue
of public importance, the licensee had
to promptly notify the attacked party
and offer a “reasonable opportunity” to
respond.4 The political editorial rules
created a similar “right of reply” in the
context of political endorsements, so
that when a licensee endorsed or opposed a political candidate, the licensee
had to notify the opponents of the candidate endorsed (or the candidate opposed) and offer the candidates or their
representative a reasonable opportunity
to respond.5
As might be expected, disputes regarding the scope of the rules often
arose out of heated and divisive debates.
Must a broadcaster provide a right of reply when the author of “Goldwater—
Extremist on the Right” is accused of
having worked for a “Communist-affiliated publication” and having defended
Alger Hiss?6 Must broadcasters that carry cigarette advertising devote significant broadcast time to presenting the
case against cigarette smoking?7 When
broadcasters aired Armed Services recruiting announcements during the
Vietnam War, were they required to donate time to groups opposing military
service or informing the public of alternatives to military service?8 Did broadcasters provide adequate coverage of
the view that nuclear power plants
should not be built?9 The rules thus presented the stark First Amendment conflict between the government’s desire to
ensure that a “scarce” public resource

such as the broadcast spectrum is used
“in the public interest” to provide balanced programming and the broadcasters’ desire to be free from a significant
burden on the exercise of their journalistic freedom and editorial discretion in
covering those issues.
Historical Development
The fairness doctrine emerged gradually
from regulators’ application of the
amorphous “public interest standard” to
a medium that lacked “enough frequencies within the broadcast band to give
each of the various groups of persons in
the U.S. a channel on which to operate a
broadcast station.”10 Initially, the FCC
(and its predecessor the Federal Radio
Commission) relied on this scarcity rationale to prohibit the use of stations
“exclusively by or in the private interests of individuals or groups.”11 For example, early Commission decisions denied license applications on the ground
that the proposed broadcaster’s programming focused too narrowly on particular topics, such as labor issues or religious programming.
Over time, however, the Commission
began to view the public interest standard as the source of an affirmative obligation on the part of broadcasters to
cover “public questions, fairly, objectively, and without bias.”12 This shift in
thinking led in 1949 to the Report on
Editorializing by Broadcast Licensees,13
which formed the basis for the Commission’s subsequent fairness decisions.
The report established “the paramount
right of the public in a free society to be
informed and to have presented to it for
acceptance or rejection the different attitudes and viewpoints concerning these
vital and often controversial issues
which are held by the various groups
which make up the community.”14 And
it imposed a corresponding obligation
on broadcasters to “play . . . a conscious
and positive role in bringing about balanced presentation of the opposing
viewpoints.”15 As it evolved in the wake
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of the 1949 report, however, the fairness doctrine did not restrict the ability
of broadcasters to present both sides of
an issue themselves or to choose which
third party would be most appropriate to
present the other side.
By contrast, the personal attack and
political editorial rules forced broadcasters in certain situations to provide
air time to specific individuals and
groups.16 Those rules evolved from the
Commission’s observation in the 1949
report that, when fulfilling the requirements of the fairness doctrine, “elementary considerations of fairness may dictate that the time be allocated to a person or group that has been specifically
attacked over the station, where otherwise no such obligation would exist.”17
As codified in 1967, the personal attack
and political editorial rules vested specific aggrieved individuals (the “attacked” parties or “unendorsed” candidates) with a right of reply. Broadcasters thus not only had to carry messages
directly contrary to ones they chose to
convey, they had to allow a speaker
who was not of their choosing to present that message.
Red Lion Broadcasting Co. v. FCC
In 1969, in Red Lion, the U.S. Supreme
Court addressed whether the fairness
doctrine and the personal attack and political editorial rules imposed burdens
on broadcasters so severe that they violated the First Amendment. The case
challenged both the Commission’s codification of the personal attack and political editorial rules and its decision to require the Red Lion Broadcast Company
to give reply time to Fred J. Cook, the
author of the aforementioned Barry
Goldwater book, who had been accused
of having worked for a Communist publication. In a unanimous opinion, the
Court rejected the broadcasters’ constitutional concerns and upheld the Commission’s actions in their entirety.
The dispositive fact for the Court, as
it had been for the Commission decades
earlier, was scarcity. As the Court
viewed it, “[w]here there are substantially more individuals who want to
broadcast than there are frequencies to
allocate, it is idle to posit an unabridgeable First Amendment right to broadcast
comparable to the right of every individual to speak, write, or publish.”18 Indeed, the Court concluded that “the
First Amendment confers no right of li-

censees to prevent others from broadcasting on ‘their’ frequencies and no
right to an unconditional monopoly of a
scarce resource which the government
has denied others the right to use.”19 Instead, for the purposes of the First
Amendment, “[i]t is the right of the
public to receive suitable access to social, political, esthetic, moral, and other
ideas and experiences that is crucial
here. That right may not constitutionally
be abridged either by Congress or by
the FCC.”20
The Court did not, however, purport
to uphold the rules’ constitutionality
in perpetuity. The Court cautioned that
“if experience with the administration
of those doctrines indicates that they
have the net effect of reducing rather
than enhancing the volume and quality
of coverage,” the Court would be willing “to reconsider the constitutional
implications.”21

chilling effect on broadcasters’ speech
as “at best speculative,”27 in Tornillo the
Court found that same possibility with
respect to newspaper editors “inescapabl[e].”28 Even Justice White, who
in Red Lion championed the rights of
listeners to receive ideas, noted that “the
balance struck by the First Amendment
with respect to the press is that society
must take the risk that occasionally debate on vital matters will not be comprehensive and that all viewpoints may
not be expressed.”29
Finally, in FCC v. League of Women
Voters of California,30 the Court acknowledged the “increasing criticism”
of the scarcity rationale, but noted that
it would not reconsider Red Lion absent
“some signal” from Congress or the
FCC that “technological developments
have advanced so far that some revision
of the system of broadcast regulation
may be required.”31

Demise of the Fairness Doctrine
Almost immediately, the Court began to
erode the foundations of Red Lion, exposing the tension between Red Lion
and much of the Court’s media-related
First Amendment jurisprudence. In Columbia Broadcasting System, Inc. v.
Democratic National Committee,22 for
example, the Court emphasized Congress’s intent to give broadcasters “the
widest journalistic freedom consistent
with its public obligations,” a factor that
was notably absent from the Red Lion
analysis. Justice Stewart expressed
“considerable doubt” about Red Lion
(which he had joined),23 and Justice
Douglas (who did not participate in Red
Lion) concluded that “TV and radio
stand in the same protected position under the First Amendment as do newspapers and magazines.”24
In Miami Herald Publishing Co. v.
Tornillo,25 the Court unanimously held
unconstitutional under the First Amendment a state statute that required newspapers that attacked a political candidate’s character to afford that candidate
a right of reply. In contrast to Red Lion,
the Court in Tornillo was unmoved by
scarcity related arguments that both emphasized the “disappearance of vast
numbers of metropolitan newspapers”
and contended that “entry into the marketplace of ideas served by the print
media [was] almost impossible.”26 Similarly, although the Court in Red Lion
had characterized the possibility of a

The FCC’s 1985 Fairness Report
With respect to the fairness doctrine, the
FCC would soon send just such a signal. In 1985, the Commission issued a
comprehensive reexamination of the
fairness doctrine, shaking its foundations and later undermining the personal
attack and political editorial rules.32
First, relying on evidence supplied
by broadcasters, the Commission concluded that the “fairness doctrine chills
speech” and “generally operates to inhibit the presentation of controversial
issues of public importance.”33 Indeed,
in contrast to its position in Red Lion,
the Commission described that chilling
effect as the “inevitable result” of the
fairness doctrine, and noted the concern
that the views chilled were disproportionately “unorthodox, unpopular, or
unestablished.”34
Second, the Commission concluded
that the fairness doctrine’s utility had
been substantially undermined by the
“explosive growth in various communications technologies” since Red Lion.
The number of radio stations was up 48
percent, and the number of television
stations was up 44 percent. Moreover,
“substitute electronic technologies”—
including principally cable, which had
grown from 3.6 million subscribers at
the time of Red Lion to more than 36
million by 1985—provided a “significant contribution to the marketplace of
ideas.”35 The expansion in broadcast
and electronic media outlets, in combi-
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nation with the thriving print media, led
the Commission to conclude that “the
interest of the public in viewpoint diversity is fully served by the multiplicity of
voices in the marketplace today.”36
Third, the Commission recognized
that the fairness doctrine had “the inexorable effect of interjecting the Commission into the editorial decision making process” by requiring judgments as
to the reasonableness of “selected program formats and spokespersons.”37
Fourth, the Commission concluded
that the doctrine, in conjunction with
the “pervasive regulation” that broadcasters face, created a “dangerous opportunity”—exercised by politicians
across the political spectrum—to “stifle
opinion with which they disagree or to
coerce broadcasters to favor particular
viewpoints which further partisan political objectives.”38
Finally, the Commission concluded
that retaining the fairness doctrine imposed significant administrative costs
on broadcasters and on the Commission
that could not be justified.
Despite this thorough critique, however, the Commission chose not to
abandon the fairness doctrine. The
Commission refused to repeal the doctrine on constitutional grounds, concluding that Red Lion is “controlling
law unless the Court expressly states
otherwise.”39 The Commission also refused to repeal the doctrine on the
ground that it no longer served the public interest, concluding that, in light of
the “intense congressional interest in the
fairness doctrine and the pendency of
legislative proposals,” it would be “inappropriate” to act on the various proposals to modify or restrict the scope of
the fairness doctrine.40
The Fairness Doctrine Revisited
The D.C. Circuit, however, would soon
frustrate the Commission’s efforts to
avoid taking a firm stand on the fairness
doctrine’s continued vitality. In Meredith
Corp. v. FCC, 41 the Commission sanctioned Meredith because the broadcaster
had run three advertisements sponsored
by the Energy Association of New York
that promoted the Nine Mile II nuclear
power plant as “a sound investment for
New York’s future,” but had failed to
provide time to the Syracuse Peace
Council to reply.42 Meredith alleged that
the sanctions were unconstitutional, but
the Commission refused to decide

Meredith’s constitutional arguments,
applied to broadcasters as it did to other
citing the 1985 report’s conclusion that
members of the media.50 In so doing,
“Congress and the courts are more apthe Commission explicitly sought to
propriate venues for reacting to the con“provide the Supreme Court with the
stitutional questions.” Meredith then
signal” referred to in League of Women
sought review in the D.C. Circuit.
Voters, informing the Court that the exCiting Justice Brandeis’s concurpert agency believed that the “explosive
rence in Ashwander v. TVA,43 the D.C.
growth” in media outlets had underCircuit declined Meredith’s request
mined the factual foundations of Red
(echoed by amici) to decide the constiLion and should ensure that “listeners
tutionality of the fairness doctrine. Inand viewers have access to diverse
stead, even though the 1985 fairness resources of information.”51
port had all but declared the doctrine
In Syracuse Peace Council v. FCC,52
unconstitutional, the court remanded the the D.C. Circuit affirmed. Remarkably,
case to the Commission for considerahowever, a majority of the panel refused
tion of Meredith’s constitutional claims
to reach the merits of the Commission’s
in the first instance.44 The D.C. Circuit
constitutional analysis. Adopting a posistated that it was “patently obvious”
tion “urged by no one in the case,” the
that “non-legislative expressions of con- majority cited Ashwander and held that
gressional concern” had left the Comif the Commission “would have found
mission reluctant to eliminate the fairthat the fairness doctrine did not serve
ness doctrine absent a court order.45
the public interest even if it had foregone its ruminations on the constitutionNevertheless, the D.C. Circuit stated
al issue, we must end our inquiry withthat it was “aware of no precedent that
permits a federal agency
to ignore a constitutional
challenge to the applica- The D.C. Circuit . . . soon frustrate[d]
tion of its own policy
merely because the reso- the Commission’s efforts to avoid
lution would be politically awkward.”46 The court taking a firm stand on the fairness
noted, however, that the
Commission could avoid doctrine’s continued vitality.
reaching the merits of
Meredith’s constitutional
out reaching that issue.”53 After parsing
arguments if it were to decide on remand that the fairness doctrine was no
the Commission’s opinion, the majority
longer desirable as a matter of policy
held that the Commission’s “intermediunder the public interest standard.47
ate conclusions . . . compel a finding
that the doctrine fails to serve the public
The Fairness Doctrine Eliminated
interest,” and the court thus denied the
Sufficiently chastised, the Commission
petition for review.54
dutifully reviewed the constitutional
Judge Starr refused to join the majorand policy underpinnings of the fairity’s Ashwander analysis, concluding
ness doctrine. At the outset, the Comthat the majority had, “in effect, blue
mission rejected the suggestion in
pencil[ed] the Commission’s language
Meredith that the Commission elimipurporting to base the agency’s action
nate the fairness doctrine on policy
on constitutional grounds.”55 Judge
Starr concluded that, given the Comgrounds, rather than constitutional
mission’s factual findings, the Commisones, concluding that “the policy and
sion’s conclusion that the fairness docconstitutional considerations in this
matter are inextricably intertwined.”48
trine was no longer constitutional under
The Commission then turned to the
Red Lion must be upheld.56
merits, applied Red Lion, and concluded, largely for the reasons set forth in
Personal Attack and
the 1985 fairness report, that the fairPolitical Editorial Rules
ness doctrine “contravenes the First
The demise of the fairness doctrine,
Amendment.”49 The Commission furhowever, did not signal the end of the
ther stated that its “preferred constitupersonal attack and political editorial
tional approach” was to overrule Red
rules, at least not immediately. In both
Lion and hold that the First Amendment
the 1985 fairness report and in Syracuse
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Peace Council, the Commission made
clear that the personal attack and political editorial rules were not at issue and
were being addressed in a “separate,
pending proceeding.”57 That proceeding,
however, would last for more than twenty years, and the Commission would
never issue a majority opinion on the
constitutionality of the rules.
The challenge to the personal attack
and political editorial rules began on
August 14, 1980, with a rulemaking petition filed by the National Association
of Broadcasters (NAB). In June 1983,
the Commission issued a notice of proposed rulemaking and suggested repealing the rules.58 As it had with respect to
the fairness doctrine, the Commission
concluded that NAB and the other commenters “have presented a compelling
case that the personal attack and political editorial rules do not serve the public
interest.”59 The rules “impose individual
rights of access contrary to a regulatory
scheme that discourages such obligations,” and “deprive licensees of the
large measure of editorial discretion
that Congress intended.”60 The personal
attack rule, according to the Commission, rather than serving the public interest, “apparently serves largely as a
means to vindicate attacks on personal
reputations.”61
The Commission further concluded
that the rules were inconsistent with the
First Amendment and cited the Supreme
Court’s increasing emphasis on the “First
Amendment role that Congress envisioned for broadcasters” and the need for
broadcasters’ “journalistic independ-

tions—once in August 1987 and again in
January 1990—yet the Commission continued to ignore them.
Having lost the momentum to decide
the fate of the rules, the Commission
then found itself unable to generate a
majority either for or against the rules.
Prompted in part by a mandamus petition filed by the Radio-Television News
Directors Association with the D.C. Circuit, the Commission in November 1996
sought to update the record with respect
to the personal attack and political editorial rules.64 The Commission was operating, however, with only four Commissioners, and, in August 1997, it announced that “a majority of the Commission is unable at this time to agree
upon any resolution to the issues presented in this docket.”65 Shortly thereafter, RTNDA refiled its mandamus petition in the D.C. Circuit, and the case
was set for argument.
The addition of four new Commissioners—Commissioner Ness was the
only holdover—could have broken the
stalemate. Chairman Kennard, however,
recused himself from proceedings related to the personal attack and political
editorial rules, and, on May 8, 1998, the
Commission announced that it was
deadlocked.66
At that point, the D.C. Circuit appeared finally to have had enough, and it
ordered the divided Commission to issue
statements in support of the respective
positions. Commissioners Ness and Tristani voted to retain the rules (while eliminating many of the rules’ notice requirements), concluding that the rules
remained in the pubinterest and were
Having lost the momentum to decide lic
constitutional. They
the view
the fate of the rules, the Commission rejected
that Syracuse Peace
required a
then found itself unable to generate a Council
different result, conthat in the
majority either for or against the rules. cluding
years since that case
both the Supreme
ence,” and emphasized the “impermissiCourt and Congress had reaffirmed the
ble ‘chilling effect’” of the rules.62 The
view—rejected in Syracuse Peace
Commission’s notice of proposed ruleCouncil—that broadcasters could be remaking concluded that “the time is ripe to
quired to act as “a public fiduciary.”67 In
test the validity of the rules under the
the view of Commissioners Ness and
more exacting framework of current
Tristani, the personal attack rules were a
law.”63
“reasonable quid pro quo” in light of the
Then nothing. The Commission recontinued scarcity of frequencies and the
fused to issue a final order regarding the
decision of Congress to set aside a sigfate of these rules. The broadcasters
nificant portion of vacant spectrum to be
twice filed renewed rulemaking petiused by existing broadcasters.68 They
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viewed the greater number of media
outlets as largely “irrelevant to the
rules at issue, ”69 since the growth in
national cable and satellite channels
added little to political coverage of local issues and elections, and it was unrealistic to expect other broadcasters or
media outlets to respond to personal attacks made by a particular broadcaster.70 They also found the broadcasters’
evidence of a chilling effect “obsolete
and untrustworthy.”71
Commissioners Powell and Furchtgott-Roth voted to repeal the rules.
Echoing much of the analysis in Syracuse Peace Council, which they viewed
as controlling, Commissioners Powell
and Furchtgott-Roth concluded that in
light of the “continually advancing state
of communications technology” and the
increasing number of “communications
sources,” the personal attack and political editorial rules “disserve the public
interest.”72
The D.C. Circuit in RTNDA II, however, again missed an opportunity to put
an end to the debate, remanding the issue yet again to the Commission.73 Although acknowledging that eliminating
the fairness doctrine did not inevitably
require eliminating the personal attack
rules, the court concluded that the joint
statement of Commissioners Ness and
Tristani failed to provide “affirmative
justification of the two rules as being in
the public interest, or explanation of
why the rules should survive in light of
FCC precedent rejecting the fairness
doctrine.”74 The court refused to hold
the rules unconstitutional, however,
noting that the lack of a coherent rationale “renders meaningful judicial review impossible.”75 The court then
elected not to vacate the rules pending
further proceedings, concluding that
“because the rules have been in force
for more than thirty years, the more
prudent course is to leave the present
regulatory regime in effect and order
the FCC to provide a more detailed defense.”76 The court ordered the Commission to act “expeditiously.”77
Expedition remained, however, an
elusive quarry. Faced with continuing
inaction, the broadcasters filed a petition for mandamus at the D.C. Circuit in
June 2000. In mid-September, Chairman Kennard reconsidered his initial recusal and decided to participate in the
personal attack and political editorial
proceedings.78 Shortly thereafter, the

Commission suspended the personal attack and political editorial rules for sixty days while the Commission sought to
“refresh the record” regarding the rules’
desirability and constitutionality.79
Commissioners Powell and FurchtgottRoth dissented. They chastised the majority for virtually ignoring the D.C.
Circuit’s mandamus order for more than
a year, and characterized the FCC’s order as “a day late and a dollar short.”80
One week later, in RTNDA III, the
D.C. Circuit agreed. Based on the Commission’s delay, the court concluded
that “its remand order for expeditious
action was ignored.”81 Moreover, the
court found the Commission’s order inadequate, because it sought merely to
refresh the record without guaranteeing
expeditious action once the record was
refreshed and without suspending the
rules until a final decision was made. In
light of the Commission’s “delay [of]
final action for two decades, to the
detriment of petitioners,” the court concluded that “extraordinary action . . . is
warranted” and ordered the Commission to repeal the personal attack and
political editorial rules “immediately.”82
Ashwander and the Dangling
Conversation
In the disputes over the fairness doctrine and the personal attack and political editorial rules, the Commission’s actions over the last twenty years are certainly subject to criticism. In the face of
increasing concern that its rules were
suspect as a matter of both the public
interest and constitutional law, the
Commission failed to act definitively
and expeditiously to allow a prompt and
conclusive resolution. The D.C. Circuit
all but stated in Meredith that the Commission bowed to political pressure in
declining to eliminate the fairness doctrine in 1985, and it concluded in RTNDA
III that the Commission had essentially
ignored an explicit court order to act expeditiously. These actions by the Commission at first delayed, and ultimately
denied, resolution of the substantial
constitutional issues presented.
But the Commission does not bear
all the blame. On at least three separate
occasions, the D.C. Circuit refused explicit invitations from the parties and
declined to resolve the substantial constitutional issues presented, twice remanding to the Commission for further
proceedings and once deciding the issue

on public interest grounds, rather than
constitutional ones.
The principal justification for the
D.C. Circuit’s actions was the invocation of the venerable duty, formulated in
Ashwander, to “avoid unnecessary constitutional adjudication, particularly
when the constitutional question has
grave implications.”83 Although usually
a salutary restraint on judicial constitutional decision making, for a number of
reasons application of the duty of constitutional avoidance was particularly
inappropriate in these circumstances.
First, the application of Ashwander
effectively extended a regime that the
broadcasters alleged violated core First
Amendment protections. Normally,
courts apply Ashwander to strike down
or narrow a statute or regulation on nonconstitutional grounds, providing relief
without resolving the constitutional
question.84 With regard to the fairness
doctrine and the personal attack and political editorial rules, however, the
court’s avoidance of the constitutional
issues repeatedly left the challenged
rules untouched. In Meredith, for example, the court’s remand left the fairness
doctrine in place, and the court’s decision in RTNDA II did the same with respect to the personal attack and political
editorial rules. Even in Syracuse Peace
Council, which affirmed the Commission’s repeal of the fairness doctrine,
the D.C. Circuit’s refusal to resolve definitively the First Amendment issue
surely prolonged the existence of the related personal attack and political editorial rules. Exacerbating the D.C. Circuit’s overreliance on Ashwander was
its refusal in Meredith and RTNDA II to
vacate the rules pending remand, which
would have minimized the likelihood of
damage to First Amendment rights. Instead, as a result of the D.C. Circuit’s
remands to the Commission, broadcasters remained subject to rules that were
alleged to burden significantly their
First Amendment rights.
Second, the costs of overrelying on
Ashwander seem particularly hard to
justify in light of the strength of the
constitutional claim. Red Lion was under assault virtually from the beginning.
As noted, members of the Supreme
Court appeared to express misgivings
right from the start, and academic commentary was unabashedly critical of the
Court’s scarcity rationale.85 Members of
the Commission throughout these pro-

ceedings stated clearly that they believed the fairness doctrine and the personal attack and political editorial rules
were unconstitutional even assuming
Red Lion to be good law, and they further suggested that Red Lion should no
longer govern.
Judges on the D.C. Circuit had been
no less harsh. The court’s opinion in
Telecommunications Research and Action Center, for example, stated that
“the line drawn between the print media
and the broadcast media, resting as it
does on the physical scarcity of the
latter, is a distinction without a difference,” and it noted that applying scarcity as an analytic tool “inevitably leads
to strained and artificial results.”86
Judge Starr, the only judge to reach the
merits of the constitutional issues over
the two decades, affirmed the Commission’s conclusion that the fairness doctrine violated the First Amendment. In
light of the virtually unanimous opinion
that Red Lion, at a minimum, deserved
another look, Ashwander should not
have provided a substantial barrier to
review.
Third, the invocation of Ashwander
was particularly inappropriate because
the court was forced to ignore or effectively rewrite the Commission’s decisions in order to avoid the constitutional
questions. In Syracuse Peace Council,
for example, the Commission had explicitly rejected an invitation to decide
the public interest question apart from
the constitutional question, stating that
it would be “difficult, if not impossible”
to separate the two, and it expressly
concluded that the fairness doctrine
“contravenes the First Amendment.”87
As Judge Starr persuasively argued in
dissent, the majority’s effort to treat the
public interest and First Amendment
analyses as logically independent not
only rewrote the Commission’s decision, it did so in a way that seemed
highly artificial, largely because the
constitutional and public interest principles were in fact so closely intertwined.
The D.C. Circuit’s application of
Ashwander in Meredith was similarly
strained. In refusing to address Meredith’s constitutional claims, the Commission relied on the 1985 fairness report.
In light of that report’s detailed analysis, there was little to be gained by
sending the matter back to the Commission. The Commission’s views on all of
the relevant legal and factual issues had
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been expressed unambiguously. Returning the matter to the Commission was
thus an empty exercise.
The same was true in RTNDA II. The
court may have found the statements of
Commissioners Ness and Tristani unpersuasive, but it could not plausibly be
contended that the two had not said all
they could say about the continuing justifications for the personal attack rules or
the reason those rules should survive in
light of the fairness doctrine’s demise.88
Little was to be gained by a remand.
In each of these cases, the Commission had clearly given its best view of
the factual and legal issues relevant to
the First Amendment analysis. Unsurprisingly, none of the court’s decisions
resulted in a different or improved
analysis from the Commission. Applying Ashwander thus served mainly to
delay the inevitable.89
Finally, and perhaps most important,
the application of Ashwander was particularly inappropriate in light of the
specific calls from the Supreme Court

Congress or the FCC that technological
developments have advanced so far that
some revision of the system of broadcast
regulation may be required.”93
The FCC responded to the Supreme
Court’s concerns by expressly sending a
“signal” that it no longer believed that
Red Lion’s factual predicate remained
in place. In light of the Supreme Court’s
explicit call for agency guidance and
the agency’s explicit response, Ashwander should have applied with significantly less force. Whether or not the
D.C. Circuit agreed that the factual
predicate for Red Lion remained, the invocation of Ashwander had the effect of
preventing the FCC from responding to
the Supreme Court’s explicit invitation
and prevented that Court—the only
court that could definitively resolve the
question of Red Lion’s status—from
weighing in on the issue.
The consequences of the D.C. Circuit’s aggressive reliance on Ashwander
were severe. The failure to address the
constitutional issues quickly and decisively left broadcasters
subject for more than
years to a regime
By applying Ashwander, the D.C. twenty
that they, members of the
Circuit and the
Circuit left in place rules that D.C.
Supreme Court, and nuCommissioners
the Commission found that merous
believed likely violated
First Amendment.
chilled protected speech. the
Indeed, if the Court had
been permitted to reach
the merits, it almost cerfor Congress and the FCC to reevaluate
tainly would have struck down the
Red Lion’s factual foundation. The
rules. Red Lion has become an increasCourt recognized repeatedly that the
ingly isolated precedent. The Court has
practical effects of the rules impact the
refused to extend it to new media such
constitutional analysis. In Red Lion, the
as cable (in Turner Broadcasting Co. v.
Court noted that “if experience with the
FCC 94) or the Internet (in ACLU v.
Reno 95), and several Justices have critiadministration of those doctrines indicized attempts to distinguish among
cates that they have the net effect of retypes of media as “dubious from their
ducing rather than enhancing the volinfancy.”96 That is unsurprising, beume and quality of coverage, there will
cause its principal justifications are difbe time enough to reconsider the constitutional implications.”90 In CBS v. DNC, ficult to square with the remainder of
the Court similarly stated that “[t]he
the Court’s First Amendment doctrine.
problems of regulation are rendered
Consider scarcity, the central justificamore difficult because the broadcast intion offered in Red Lion. For the Court,
dustry is dynamic in terms of technologiscarcity was critical because it meant
cal change; solutions adequate a decade
that certain voices could not get on the
ago are not necessarily so now, and those air. Against that backdrop, the Court
acceptable today may well be outmoded
concluded that nothing in the First
10 years hence.”91 And, most significantAmendment prevented the government
ly, in League of Women Voters of Califrom requiring a broadcaster to “present
fornia,92 the Court refused to reconsider
those views and voices which are repreRed Lion “without some signal from
sentative of his community and which
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would otherwise, by necessity, be
barred from the airwaves.”97
Even at the time the broadcasters
filed their petition, however, the significant number of new broadcast stations
and the explosion in other electronic
media outlets such as cable rendered the
scarcity justification implausible.98
Since then, of course, the case for
scarcity has grown substantially weaker.
Cable television is available to almost
97 percent of households that have at
least one television, and more than 67
percent of such households subscribe to
cable.99 Virtually all cable systems have
access to thirty or more cable channels,100 and the conversion to digital programming along with the development
of digital compression, multiplexing,
and other technological advancements
continue to expand cable capacity exponentially.101 Moreover, the Internet has
emerged as a force on the political
scene, allowing virtually anyone and
any point of view access to America’s
living rooms. The fear that scarce
broadcast spectrum will prevent certain
voices from entering the debate seems,
at the very least, antiquated.
Other rationales fare no better. The
Supreme Court has suggested at times
that the “invasiveness” of broadcasting
might justify increased regulation.102
But the Court has refused to extend Red
Lion to cable television, which seems
equally invasive.103 The Court has also
observed that government regulation of
broadcasters is inevitable “if intelligible
communication is to be had.”104 But the
need for some regulation of technical
standards to avoid interference hardly
justifies the vastly different regulation
of content. Finally, the Court has
termed the chilling effect caused by
government-imposed rights of reply or
fairness obligations “speculative.” The
Court has not, however, in Red Lion or
at any time since, made any effort to explain why such a chilling effect is for
broadcasters “speculative” but is for
newspapers “inescapable.”
Given the flimsiness of the justification for treating broadcasters differently
and the extent to which Red Lion departs from the rest of the Court’s First
Amendment jurisprudence, then, the
Court in all likelihood would have
struck down the rules and reconsidered
the premises of Red Lion and the reduced standard of First Amendment review. By applying Ashwander, the D.C.

Circuit thus left in place rules that the
Commission found that chilled protected speech, disproportionately chilled
unorthodox and unpopular viewpoints,
and subjected broadcasters to intense
and inappropriate political pressure, and
that the Court almost certainly would
have invalidated. The D.C. Circuit’s application of Ashwander and its refusal
to vacate the rules pending further review thus trammeled broadcasters’ First
Amendment rights.
More broadly, the D.C. Circuit cut
short an essential conversation between
the Supreme Court and the political
branches on the meaning of the First
Amendment.105 The interpretation of the
First Amendment in the context of
changing technology is one that requires
the Court to proceed with caution. The
rapid nature of technological change
makes the declaration of inflexible principles difficult, if not impossible, and
the Court as an institution is ill-suited to
anticipate the impact of changes of
technology on constitutional doctrine.
The Court must rely on the political
branches for the factual background
critical to the constitutional analysis,
and the political branches must alert the
Court when, in their view, doctrine is
substantially out of step with technology. For this system to function effectively, the Court must provide opportunities for those branches to send that
message to the Court.
In the context of broadcaster regulation, the Supreme Court, to its credit,
recognized this explicitly and sought a
signal that would enable the Court to reconsider, and possibly alter, its vision of
the First Amendment in the context of
rapid technological change. With the
Court eager for information and the political branches eager to provide it, the
D.C. Circuit’s overreliance on Ashwander cut short the necessary conversation
that would have enabled the Court to
update its jurisprudence to take account
of the changes in the last three or four
decades. That is a real opportunity lost,
and broadcasters, regulators, viewers,
and the Constitution are the worse off
for it.
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