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This article examines the tension between the use of confidential sources by
journalists, a practice that is protected
by shield laws in many states, and the
legitimate need of libel plaintiffs to discover the sources of the allegations
made against them. This need is particularly acute for public plaintiffs who
must meet a higher standard of proof,
i.e., malice. After a brief review of recent court decisions and state shield
laws, this article suggests that libel
plaintiffs often face insurmountable obstacles to prove their cases.
Confidentiality and Newsgathering
The use of confidential sources is often
critical to the kind of investigative reporting that exposes social, corporate,
or political malfeasance. Perhaps the
most salient example is Bob Woodward
and Carl Bernstein’s persistent efforts to
piece together the Watergate puzzle.1 In
a story that seemed doubtful, a confidential source (the still-unnamed “Deep
Throat”), only with the complete assurance that his identify would remain secret, provided enough tips to allow the
reporters to uncover the political scandal that led to President Nixon’s resignation. Before each story was printed in
the Washington Post, however, the reporters confirmed all information
through a second source. Neverthless,
the Watergate scandal would not have
surfaced without Deep Throat’s involvement, and the face of history, or at
least the 1970s, would be different.
Reporters argue that sources deserve
the utmost protection and that the First
Amendment protects any information

obtained in news gathering. The press
contends that forced disclosure of confidential sources or information will
cause those sources to “dry up,” especially considering that a journalist’s
ability to gather news frequently depends on the confidential relationship
established with an informant.2 Without
some assurance of confidentiality, any
source possessing sensitive information
would be reluctant to come forward, often fearing economic or physical retaliation or public reproach.3
Normally, such promises of confidentiality can be maintained without incident, but when some type of litigation is
involved, journalists may be asked to
disclose a confidential source of information. The discovery request may stem
from criminal cases in which prosecutors
seek information concerning the commission of a crime or in which a defendant must obtain the material necessary
for his or her defense. In other cases, the
requesting party is the plaintiff in a libel
suit against the reporter, the publisher, a
third party, or all three, and is seeking
the name of the source who provided allegedly libelous information. If journalists refuse court orders to reveal confidential sources, they may be held in contempt and face consequences, including
the prospect of jail time.
On the other hand, plaintiffs argue
that media defendants should not be allowed to withhold a source’s identity
when the identity and the substance of
the information are required to withstand summary judgment and proceed
with the action. Furthermore, plaintiffs
claim that nondisclosure fatally impedes
public figures who have to prove not
only falsity but that the story was
printed with actual malice.4 Although
shield law and common law precepts
usually provide ways for the plaintiff to
get the information, the burden of proof
is often too onerous to overcome.
Consequently, libel plaintiffs are often
left without recourse as they watch their
claims fail in summary judgment proceedings. Thus, in a defamation action,
when the source of the information is

needed to prove an element of the
claim, the precise question becomes
whether the press should be required to
reveal the source of the information.
Early Cases
Journalists have a long history of aggressively guarding their confidential sources
in the face of judicial penalties, but the
first significant decision concerning the
so-called “journalist’s privilege” did not
take place until 1958. In Garland v.
Torre,5 actress and singer Judy Garland,
claiming libel and breach of contract,
brought suit against Marie Torre and
CBS. During discovery, Torre refused to
reveal the confidential source from
whom she got the libelous statements
and was held in contempt of court.6 On
appeal, Torre argued that forcing a reporter to reveal a confidential source
would encroach upon First Amendment
guarantees of access to information by
imposing a practical restraint on the flow
of news to the public. She further contended that “apart from any constitutional question, the societal interest in assuring a free and unrestricted flow of
news to the public should impel this
court to hold that the identity of a confidential news source is protected by at
least a qualified privilege.”7
The Second Circuit did not agree. In
an opinion written by then-Judge Potter
Stewart, the unanimous court ruled that
precedent did not support such a privilege and that freedom of the press is vital but “not absolute.”8 Thus, because
the question went to the “heart of the
plaintiff’s claim,” the court held that
“the Constitution conferred no right to
refuse an answer.”9
Fourteen years later, Stewart, by now a
Justice on the U.S. Supreme Court, would
have an opportunity to revisit the issue of
qualified privilege for journalists. In
Branzburg v. Hayes,10 the Court consolidated three cases in which journalists had
been denied any privilege to protect confidential sources. In a five-to-four opinion
that is best described as fragmented, the
Court ruled that the First Amendment did
not allow journalists the right to refuse to

Fall 2002 ■ Communications Lawyer ■ 3

Libel Plaintiff’s Perspective
(Continued from page 3)
testify in a grand jury proceeding. Justice
Byron White, writing for the majority, rejected the journalists’ arguments that revealing the identities of confidential
sources would either hinder the free flow
of information or impede their ability to
gather news.11 Although the Court
doubted that the ruling would block First
Amendment rights, it was sure that lower
courts would find it impossible to administer a decision supporting the concept of
journalist’s privilege. Instead, Justice
White suggested that Congress and the
state legislatures resolve the issue if such
a privilege was so desperately needed.12
The majority spurned any type of qualified privilege or a case-by-case approach
to determining that privilege, reasoning
that such a system would lead to confusion and would preclude the development
of uniform standards.
Ironically, Justice Stewart, joined by
Justices William Brennan and Thurgood
Marshall, dissented, writing that the
right to protect confidential sources
stemmed from “a full and free flow of
information to the public.”13 Stewart advocated weighing the constitutional
First Amendment interests of the press
against other societal interests on a
case-by-case basis. Before forcing a reporter to testify before the grand jury,
the government would have to satisfy a
three-prong test:
✦ Probable cause exists to believe
that the newsgatherer has clearly
relevant information about a
crime or other legal violation;
✦ The requested information is not
available by alternative means
that are less destructive of First
Amendment rights; and
✦ The requesting party can demonstrate a compelling need to know.14
In a separate dissent, Justice William
O. Douglas vehemently argued that a
journalist’s privilege should be absolute.
Without such protection, governmental
intrusion would be too extensive.15
Justice Powell concurred with the
majority opinion, but suggested that a
qualified privilege was appropriate in
some instances and should be determined in a case-by-case approach.
Disclosure should not be required when
information was irrelevant, or the gov-

ernment really had no need for it.16
Some scholars have described Justice
Powell’s decision as “enigmatic” because both sides relied upon his concurrence to bolster their arguments; however, if Justice Powell’s opinion is read
with the four dissenting justices, it appears to approve a qualified privilege
under the First Amendment.17
The practical effect of the decision
was to recognize a qualified privilege.
Branzburg dealt with grand jury proceedings, but did not address media defendants in defamation cases. After the
Branzburg ruling, other federal appellate courts followed Justice Stewart’s
approach and found a qualified privilege in criminal and, later, civil cases.
Although most courts do recognize such
a privilege, the amount of protection
provided varies widely among different
jurisdictions.18
State courts followed the trend as
well, with many recognizing some variation of a common law privilege. By the
early 1990s, the journalist’s privilege
was firmly entrenched, and most states
and almost every federal circuit recognized it.19 If the privilege is not absolute,
a libel plaintiff may overcome it by either meeting certain elements of need or
showing that the balance of interests at
stake weigh in favor of disclosure.
Under the traditional three-part test,
courts first inquire as to whether the
material is genuinely relevant to the
claim, and this inquiry typically requires the plaintiff to demonstrate with
“substantial evidence,” which is a
higher level of proof than simple relevance, that the substance of the publication was false.20 Next, the libel plaintiff
must show that all alternative means to
get the information have been exhausted
without success and that the reporter is
the “last resort” for the information.21
Finally, the plaintiff usually must show
a compelling and overriding interest in
the information, or, as this prong has
been later interpreted, that the information goes to the “heart of the claim” and
is essential to determining the ultimate
question.22
Today, fifteen states offer some common law form of qualified privilege of
nondisclosure,23 and most also require
that the information be confidential before protection is warranted.
Interestingly, no court has awarded absolute protection of sources under the
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common law. Source protection seems
the foremost concern of the courts, with
eleven states clearly recognizing a privilege of source protection.24 Five of
those eleven states protect information
as well.25 Iowa protects information but
not sources.26 The Maine Supreme
Court has consistently refused to recognize a qualified privilege of nondisclosure, but the court has instructed, without elaboration, that the rights of the reporter not to disclose information
should be balanced against the public’s
interest in hearing the full evidence that
a witness has to offer.27
Proof of Element versus
Reporter’s Privilege
Although common law protections have
been used, states are continuing to follow the trend of statutorily codifying
the common law protections under
shield laws; however, the shield laws
greatly vary in scope and application
among the states. Unfortunately, Justice
White’s fears have been realized and,
despite codification, little uniformity
exists among the states, particularly in
libel cases.
Libel Litigation and the
Reporter’s Privilege
Most people would agree that reporters
should enjoy the privilege from disclosure because, in the balancing of competing interests, the public’s interest in
protecting the source and permitting the
free flow of information trumps the limited interest in compelling disclosure of
the source for a singular case. As explained above, tensions often erupt when
disclosure of confidential sources or information is requested in civil libel
cases, and courts have much difficulty
balancing the competing constitutional
rights asserted by journalists under the
First Amendment and the concerns of libel plaintiffs attempting to salvage reputations allegedly sullied by the press.
Although the precise definition
varies among the states, libel occurs
when a false or defamatory statement
about a person is published to a third
party that injures the person’s reputation.28 Publication can be by a traditional print medium, by picture or
drawing, or by any electronic transmission, as long as the information is actually communicated to any third party.
In a libel action involving an ordinary

citizen plaintiff (a private figure), the
plaintiff bears the burden of proving the
falsity of the statement, and, when the
matters are not of public interest, a negligence standard applies. The difficulty
greatly increases, however, when the
plaintiff is a public official or public figure because of the requirement to prove
actual malice, which is defined as
knowledge of falsity or reckless disregard of the truth or falsity of the published information.29 Actual malice sets a
constitutional standard of fault, not just
the literal meaning of ill will or spite.30
Further, the public figure plaintiff must
prove actual malice or recklessness by a
stringent standard, i.e., “clear and convincing” evidence.31 Thus, New York
Times v. Sullivan set up an inherent tension because, by trying to reduce the
likelihood that libel suits would become
so numerous as to thwart a free press, it
essentially pitted protection of compulsory disclosure against the discovery of
confidential sources critical to the plaintiff’s burden of proof.32
Sometimes a defendant’s malice is
proved through direct evidence, such as
a statement or testimony. Often, however, malice is proved through the accumulation of indirect or circumstantial evidence, such as the circumstances surrounding the publication of the materials. Malice can be shown if the plaintiff
proves that the defendant entertained serious doubts as to the truth of the publication, if the defendant had “subjective
awareness of its probable falsity,” or if
the reporter did not contact obvious
sources to verify the information.33 To
prove actual malice, public figures must
prove the publisher’s state of mind. With
the subjectivity of the actual malice standard, the credibility, and arguably the
identity, of the confidential source becomes a crucial issue. To prove actual
malice, a plaintiff must show that no reliable source existed (or that the source
was fabricated); that the reporter misrepresented reports from an actual source;
or that the reporter’s reliance upon the
source was reckless. Thus, the knowledge of the source’s identity, as one federal appellate court noted, was the logical, initial element of proof.34
Because of the high burden of proof,
the libel plaintiff is forced to request
broad disclosure in discovery, including
the confidential information, to prove
actual malice. But with the First
Amendment freedoms bolstering the re-

porter’s position, courts are reluctant to
grant a wide berth of discovery, reasoning that “fishing expeditions” should
not be allowed.35 By prohibiting inquiry
into how a reporter got the information,
the libel plaintiff may find it impossible
to prove intent or reckless disregard.
Further, states with strong protections
for libel defendants, particularly those
with shield laws, often ensure the failure of any libel claim.
Other courts, however, have recognized that, although a reporter’s privilege in protecting sources is of utmost
importance, a libel plaintiff alleging
defamation may have an equally strong
interest in getting confidential information, particularly when the reporter is a
libel defendant. For example, in Zerilli
v. Smith,36 the D.C. Circuit refused to
compel disclosure when one prong of
its balancing test, which required appellants to fulfill their obligation to exhaust possible alternative sources of information, was not met. Yet, even while
denying disclosure, the court cautioned
that “a distinction should be drawn between civil cases in which the reporter
is a party, as in a libel action, and cases
in which the reporter is not a party,” especially when the claimant is a public
figure who requires proof of malice.37
Because a plaintiff must demonstrate
that the informant was unreliable and
that the journalist failed to take adequate steps to verify his or her story,
proof of malice depends on knowing
the identity of the newspaper’s informant and whether one, in fact, exists.38
Source confidentiality prevents recovery in most libel cases, and the D.C.
Circuit noted that when a journalist is a
party “and successful assertion of the
privilege will effectively shield him
from liability, the equities weigh somewhat more heavily in favor of disclosure.”39 Despite some inroads made for
libel plaintiffs under the common law,
the litigation process still tends to tilt
the scale in favor of the libel defendant.
Moreover, the growing number of
shield laws gives even more protection
to the libel defendant.
State Shield Laws
Unlike the federal government, which protects the confidential source primarily
through common law provisions, many
states recognize by statute some form of
qualified privilege for journalists. These
laws, however, afford different degrees of

protection to the news-gathering reporter.
Like the federal appellate courts, most state
courts have found that the privilege stems
either from the state constitution or from
common law.40 Increasingly, states are
awarding the privilege most commonly
through the enactment of shield laws. By
enacting statutory protections, some states
give greater protection to journalists than is
found under the qualified First Amendment privilege.41 No federal law exists because of the difficulty, as Justice White
predicted, of establishing a uniform standard regarding the varying degrees of protections, the scope of protected news-gathering activities, the precise definition of a
journalist, and the threshold required to
overcome the privilege.
In 1898, Maryland became the first
state to pass a shield law, and at least
ten more states codified the journalist’s
privilege between 1930 and 1960. By
the time of the Branzburg decision in
1972, at least seventeen states had enacted shield laws.42 Today, thirty-one
states and the District of Columbia have
enacted statutory shield laws, most of
which have adopted some variation of
Justice Stewart’s three-prong test.43 Of
those jurisdictions, twelve offer a variation of absolute privilege of nondisclosure.44 Five of those twelve states offer
the absolute privilege for sources only,
and the other seven states offer absolute
protection for both sources and unpublished information.45
Many states provide a qualified privilege of nondisclosure—some for
sources, others for information only,
and a few for both sources and information.46 Georgia and South Carolina offer
a qualified privilege, but do not extend
it when the reporter or newsperson is a
party to the litigation.47 California,
Colorado, Louisiana, Montana, and
New York offer protection against being found in contempt of court.
Conversely, Illinois specifically provides that reporters can be held in contempt if they refuse to disclose information once a court has revoked the qualified privilege.48 Finally, the State of
Wyoming has no statutes or cases on
qualified privilege.
Shield Laws and the Proof of Libel
Shield laws often make the burden
more difficult for the libel plaintiff by
providing broad protection to reporters
and publishers and by limiting the
plaintiff’s ability to compel disclosure
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of the source or information. In most
cases, the privilege extends even to actions in which the journalist or publication is a party. “Perhaps in no other
area of civil litigation is the burden so
ominous as in the law of defamation.”49
Under the actual malice standard, “the
granting of summary judgment is the
rule, rather than the exception because
of the difficulty encountered by a
plaintiff in showing the existence of
actual malice.”50
Overcoming the qualified privilege
varies among the states. Tennessee’s
statute extends a qualified privilege of
nondisclosure for both information and
sources. The plaintiff can overcome the
qualified privilege with a showing of
three elements: (1) the information is
clearly relevant to a specific probable
violation of law; (2) the information
cannot be reasonably obtained by other
means; and (3) the plaintiff has demonstrated a “compelling and overriding”
public interest in disclosure.51 The privilege, however, does not appear to cover
a confidential source when, in a defamation action, the “defendant . . . asserts a defense based on the source of
such information.”52 Further, the statute
does not have a confidentiality requirement, and the Tennessee Supreme Court
explicitly rejected such a requirement in
Austin v. Memphis Publishing Co.53
The South Carolina statute, passed in
1993, requires the party seeking to compel disclosure to meet a similar threeprong test of need by a showing of clear
and convincing evidence,54 which (1)
must be material and relevant to the controversy; (2) cannot be reasonably obtained by other means; and (3) is neces-

sary to the proper preparation or presentation of the case by the party seeking
production. Thus, the first two elements
mirror the same requirements found in
the so-called Branzburg test, but the
third prong, the “heart of the claim”
prong, seems to give the plaintiff a more
reasonable threshold of proof to meet.
The South Carolina statute, however,
further aids the libel plaintiff by stating
that the qualified privilege does not apply when the one asserting the privilege
is a party in interest to the proceeding.
Thus, the privilege does not extend to reporters who are sued for libel.55
On the other end of the spectrum,
Indiana grants an absolute privilege of
nondisclosure of the source and provides no statutory recourse to overcome
that privilege [see sidebar on page 8].56
The Net Effect of State Shield Laws
The libel plaintiff’s route leads to a
dead end under most shield laws. As the
result of being restricted from getting
intimate details of the reporting process,
the libel plaintiff often cannot make a
threshold showing of falsity, much less
show with clear and convincing evidence that malice tainted the writing of
the story. Thus, the libel defendant usually successfully moves for summary
judgment either during or immediately
after the discovery process, most often
on the grounds of lack of proof of falsity and, most certainly, of malice.57
Because the plaintiff bears the burden
of proof and demonstration of the
threshold showing under the shield law,
the defendant can easily obtain summary judgment not by “disprov[ing]
fault or falsity but [by] simply

Statutory Nondisclosure of Sources
The State of Indiana grants an absolute privilege of nondisclosure of the source
and provides no statutory recourse to overcome that privilege:
Privilege against disclosure of source of information
A person described in section 1 of this chapter shall not be compelled to disclose in any legal proceedings or elsewhere the source of any information procured or obtained in the course of the person’s employment or representation
of a newspaper, periodical, press association, radio station, television station,
or wire service, whether:
(1) published or not published:
(a) in the newspaper or periodical; or
(b) by the press association or wire service; or
(2) broadcast or not broadcast by the radio station or television station; by
which the person is employed.
IND. CODE ANN. § 34–46–4–2 (West 2000)

point[ing] to a plaintiff’s inability to
prove either.”58 Between 70 and 80 percent of defense motions for summary
judgment are granted in libel cases, a
number far above the average for other
civil claims.59 A 1997 survey by the
Reporters Committee for Freedom of
the Press showed that nearly 45 percent
of quashed press subpoenas were successfully challenged by a state shield
law.60 Summary judgment is not the
only procedural advantage available to
libel defendants. The trial process also
favors the defendant, particularly because the plaintiff still bears a heightened requirement of proving falsity and
malice, along with jury instructions that
ardently point to the high burden.61
The myriad of resources for the libel
defendant also echoes, if not promotes,
the statistical success rates. For instance, the Media Defense Resource
Center, previously called the Libel
Defense Resource Center, maintains an
annual survey of the number of libel,
privacy, and related cases that go to
trial. In 1998, for example, libel defendants won 75 percent of the public figure cases.62 The year 2000 marked the
fewest trials on libel, privacy, and related claims in recent times, with only
eleven cases actually reaching courtrooms.63 The report, however, does not
indicate how many claims were actually
filed; many were undoubtedly settled or
dismissed at the early stages of litigation. Despite high jury awards in those
cases for the occasional winning libel
claimant (sometimes averaging more
than $2 million), libel defendants won
at least 46 percent of the trials last
year.64 The report also indicated that defendants fare better on appeal. During
the last two decades, libel defendants
successfully appealed in more than twothirds of the cases and were granted a
reduction of the damages award.65
Fewer libel or privacy trials were held
in the 1990s (177)than in the 1980s
(261),66 and defendants won more of those
trials. Many of the jury awards for plaintiffs were reversed on appeal.67 On average, the 1980s saw an average of 26.1 trials per year, and the following decade averaged only 17.9 trials per year. Further,
the media defendants have increasingly
been more successful, averaging about
35.4 percent of wins in the 1980s and
about 39.1 percent in the 1990s.68
Conclusion
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First Amendment traditions encourage
the free flow of information and the
paramount importance of the public’s
right to know. Courts reluctantly require
disclosure of confidential sources and information with an eye toward the possible “chilling effect” that disclosure may
have on the reporter’s ability to get sensitive information. At the same time, libel plaintiffs whose reputations may be
significantly damaged by defamatory
stories often have a legitimate interest in
discovering confidential sources or information, particularly when this information is material in proving the all-important actual malice element of defamation.
Shield laws seek to protect the newsgathering journalist from compelled disclosure of confidential sources or information, but they were never intended to
provide unfettered immunity for journalists. Rather, they should only give
journalists protection, while requiring
the probing party to make reasonable attempts to get the information from other
available sources before compelling disclosure of the journalist’s private and
confidential information.
Because both the free press and the
libel plaintiff have important competing
interests, courts must carefully scrutinize those interests when deciding issues of disclosure. Current shield laws
should only aid judges in making those
decisions, without being an invincible
hurdle to the libel plaintiff’s case.
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ANN. § 2739.04 (2000); Oklahoma, OKLA.
STAT. 12 § 2506 (West 2000); Oregon, OR.
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19–11–100 (Law Co-op 1992); Tennessee,

TENN. CODE ANN. § 24–1-208 (2000).
44. Jurisdictions offering some form of
absolute privilege include California,
Colorado, the District of Columbia, Indiana,
Maryland, Montana, Nebraska, Nevada,
New York, Oregon, Pennsylvania, and
Rhode Island. Among these jurisdictions,
however, some are unclear as to what the
absolute privilege encompasses and other
statutes have not been challenged.
45. States offering absolute protection of
sources and information include California,
Colorado, Montana, Nevada, New York,
Oregon, and Rhode Island.
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1969) (motion for summary judgment denied), aff’d, 427 F.2d 219 (5th Cir. 1970)).
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Although geared toward a libel defendant,
these resources can provide insight into prosecuting the libel claim, too. PRACTISING LAW
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