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CIPA and the Right of Access
to Judicial Proceedings
NATALIE SPEARS AND GREGORY R. NARON

A federal statute, the Classified Information Procedures Act (CIPA),1 sets
forth the procedures that federal and state
courts are to follow when the government asserts that a criminal prosecution
may implicate classified information;
among other things, CIPA empowers the
courts to put limits on the discoverability, use, and admissibility of classified
information, including whether the courtroom or portions of the court file should
be closed to public access.
As the government continues to prosecute more terrorism-related cases, the
occasions for the executive branch to invoke CIPA are likewise increasing. In
many recent cases, the government has
tossed out CIPA like a trump card, seeking to justify blanket orders to close
courtrooms and place testimony and
records completely under seal.
This poses a challenge for news media reporting on these significant, highprofile terrorism-related cases in which
the public has a clear and immediate interest. Although the First Amendment
right of access to judicial proceedings
and records is not absolute, it should not
automatically be thrown out of the courtroom window the moment the government invokes CIPA and raises national
security concerns. In order to overcome
what often amounts to overreaching by
the government in this area, it is becoming increasingly important for lawyers
representing the media to understand
CIPA and its limitations.
CIPA was enacted in 1980 to address
the problem of “graymail,” i.e., threats
by a criminal defendant to disclose classified information in the course of crimi-

nal proceedings in the hopes that such
disclosures would coerce the government
to drop the charges.2 Prior to enactment
of CIPA, the government had to anticipate whether the defendant would seek
to disclose classified information in connection with the litigation of a case and
guess whether such information would
be admissible.3 The statute was designed
to reconcile a defendant’s right to introduce exculpatory material with the
government’s duty to protect sensitive
information whose disclosure could
compromise national security.
Under our constitutional system, one of
the executive branch’s most important
duties is protecting the nation’s security
secrets; as the Supreme Court observed
twenty-five years ago, “[i]t is ‘obvious and
unarguable’ that no governmental interest
is more compelling than the security of the
Nation.”4 In this day, age, and political climate, national security has even greater
purchase on judicial decision making.
On the other hand, it is equally
fundamental that secrecy can cripple accountability of public servants, destroy
public trust in the judicial process, and
hide abuses of fundamental rights of citizens.5 That is why the U.S. Supreme
Court has long recognized a First
Amendment presumption of public and
press access to criminal court proceedings.6 CIPA does not trump this First
(Continued on page 16)
Natalie Spears (nspears@sonnenschein.
com) is a partner and Gregory R. Naron
(gnaron@sonnenschein.com) is of counsel in the Chicago office of Sonnenschein
Nath & Rosenthal LLP.

FROM THE CHAIR
RICHARD M. GOEHLER
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com) is a partner in the Cincinnati office Resource Center dinner and meetings.
The themes in New York were similar,
of Frost Brown Todd LLC representing
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Annual Dinner on “Reporting on National
Security Under Threat of Indictment.”
It was in this context then that we
convened our fall meeting of the Forum
Governing Committee and Division
Chairs in New York on November 9. I
honestly cannot imagine a more appropriate venue for the Forum’s fall governance meeting than a conference room
overlooking Times Square—thanks to
the generosity of Jerry Birenz and his
firm, Sabin, Bermant & Gould.
Following a spirited two-hour meeting,
I am pleased to report that the business
of the Forum is in very fine shape. I am
quite confident that our Governing
Committee and Division Chairs are up
to the challenges of these times.
The Forum publications continue to set
a very high standard of excellence and offer great value for our members. Year in
and year out, Communications Lawyer
provides our members with timely, up-todate substantive articles and cutting edge
content on trends and issues impacting the
communications industry and the media
bar. Our newest publication, the Journal
of International Media & Entertainment
Law, has now established a global platform for Forum publications and has
already shown in its short one-year existence that it is up to our high standards
of excellence.
Prepare Now for the
12th Annual Conference
Our Forum programs provide outstanding CLE and networking opportunities
for our members. You all should have
seen by now the brochure for our 12th
Annual Conference, so you know the
planning for the Annual Conference is
well underway. If you haven’t done so
already, please make plans to attend. We
would love to see you all in Key Largo
at the Ocean Reef Club, February 8–10,
2007. The conference will feature interesting and valuable substantive programs, including plenary sessions on important topics and workshops on the hot
issues in a variety of areas faced by the
communications law practitioner.

Among the highlights will be our
keynote plenary session commemorating
the 25th anniversary of the Tavoulareas
trial, featuring some of the key players
in that litigation, including attorneys
John Walsh and David Kendall and reporter Patrick Tyler. We will also have
a plenary session focusing on the new
environment for journalists in light of
the many recent government subpoenas,
including the Judy Miller and Matt
Cooper case, and discussing how journalists can do their jobs while reducing
the danger of subpoenas and ultimately
contempt charges. The conference, of
course, will also give us the opportunity
to meet and socialize with each other,
network, and enjoy golf and tennis, the
spa, and this year, we will have the opportunity to explore the Florida Keys
and Ocean Reef in a variety of ways,
including an organized scuba diving
and snorkeling outing.
I would strongly encourage you to recommend the 10th Annual Media
Advocacy workshop, which immediately
precedes our conference in Key Largo, to
all of your junior colleagues and associ-

ates. This one-day workshop is a great opportunity for our junior colleagues to get
“on your feet” training and feedback from
the deans of the media bar. See Page 30.
Other CLE Opportunities
While much of the discussion during
our business meeting in New York focused on the Annual Conference and the
Media Advocacy Workshop, I would be
remiss if I failed to at least mention that
there will be several other outstanding
CLE and meeting opportunities in 2007.
Preliminary planning is already underway for our second annual data privacy
seminar to be held in Washington, D.C.
in March and our twenty-sixth annual
broadcasters program in Las Vegas in
April. Watch our website for more details as they develop.
Our Governing Board meeting also
featured some excellent reports from the
Forum standing committees, including
the Women in Communications Law
Committee, the Training & Development
Committee, the Diversity Committee,
and the Teaching Media Law Committee. We also spent some time on a couple

of new and developing initiatives, including a very exciting demonstration
on the FuseTalk discussion board
software, which promises to greatly
facilitate communication among Forum
members, and a brand new project
exploring the possibility of presenting
teleseminars on specialized niche topics
for Forum members. I promise more on
those initiatives in future columns.
In the meantime, I would again urge
you to make your reservations for Key
Largo. Take advantage of the CLE and
networking, and, if you aren’t already,
resolve to become more involved in
Forum activities in ’07. The annual
business meeting of the Forum will be
held at our Annual Conference, at
which time the Forum membership will
elect a new Chair-Elect and three new
members for our Governing Committee.
The Nominating Committee is wrapping up its business on those nominations and the report of the Nominating
Committee will be published in advance
of our meeting in Key Largo.
See you at the Ocean Reef Club in
February.
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POINT/COUNTERPOINT

The First Amendment and the ACLU
FLOYD ABRAMS

The recent denunciation in your pages of
the ACLU for representing Nazis in the
1978 Skokie case is both puzzling and
not a little discouraging. Written by
Jerry Birenz, then the chair of the ABA
Forum on Communications Law, the
article does not argue that the American
Nazis were not constitutionally entitled
to march in Skokie or that the federal
courts that concluded that the First
Amendment protected their right to do
so were wrong. Judge Bernard M.
Decker’s district court opinion and
Judge Wilbur F. Pell’s ruling for the
court of appeals agreed that there could
not be a Nazi-speech exception to the
First Amendment because, as the appellate opinion put it, “if these civil rights
are to remain vital for all, they must protect not only those society deems acceptable, but also those whose ideas it quite
justifiably rejects and despises.” That
expression of deeply rooted law remains
as unexceptionable today as it was
almost three decades ago, and Mr.
Birenz does not argue to the contrary.
He does urge something else. It is a
proposition so deeply felt by him that a
generation after the Skokie case, Mr.
Birenz still cannot “forget or forgive” the
ACLU. Put simply, he believes that
ACLU lawyers should not have represented the Nazis in the first place and that
when they did so, they gave “up a significant piece of their humanity and [did] a
tremendous disservice to the Nazi victims.” Why, he asks, are Nazis “entitled
to my representation or the representation
of an organization I support?”
The answer is surely one that Mr.
Birenz would understand well in other
circumstances. If the ACLU should not
represent Nazis when a state seeks to strip
Floyd Abrams is senior partner with
Cahill Gordon & Reindel LLP. The article Mr. Abrams refers to in his letter is
Jerry Birenz, Chair’s Column, 23:2
Communications Law., Summer 2006,
at 1.

them of their First Amendment rights,
who should? Should we really relegate to
Nazi lawyers the representation of Nazis,
thus putting the defense of First Amendment values in the hands of those who
treasure them least? Or should we ask
Legal Aid or some equivalent entity with
no particular First Amendment training to
represent the Nazis? And if we did,
would Mr. Birenz immediately cut off his
support of that group?
I do not mean to be harsh. Surely
Mr. Birenz recognized that taking a
position so plainly antithetical to First
Amendment interests before—and,

indeed, aimed at—readers with special
First Amendment sensitivity opened
him up to easy criticism. But what, after
all, does he expect of the ACLU? It is
an organization with a client list filled
with disreputable characters. Who
would wish it otherwise? Recently, the
ACLU supported Salim Ahmed Hamdan,
Osama bin Laden’s alleged chauffeur and
bodyguard, who was accused of conspiring to commit terror]ism. It submitted
briefs supporting Yaser Esam Hamdi
and other “enemy combatants” who
(Continued on page 22)

Immediate Past Chair
Jerry Birenz Responds
JERRY BIRENZ

Mr. Abrams, in his response, focuses
entirely on what he sees as the First
Amendment interests. I’m not surprised—I expected that to be the gut
reaction of most First Amendment
lawyers. My point was that the other
interests at stake, the interests of Nazi
victims, deserve to be considered also.
I did not say it was an easy balancing
act, nor, honestly, did I expect many of
the readers of this publication to have
agreed with how I came out. Rather, I
intended to challenge the reflexive
mind-set that First Amendment interests always win out over all other considerations. To me, the Nazi attempt to
march down suburban streets inhabited
substantially by victims of the Nazis
and their descendents, as opposed to
somewhere else, smacks more of an
attempt to do harm to a specifically targeted group of victims, rather than an
attempt to express their views on any
matter of public interest. I could not
live with myself if I had directly or
indirectly helped the Nazis commit
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their assault; I can very easily live with
myself rejecting any association with
their cause or actions, even under the
guise of protecting the First Amendment
rights of those with whom I disagree.
Although Mr. Abrams lists a number
of other disreputable clients that he
applauds the ACLU for representing
(and make no mistake: as I wrote, I
greatly admire most of the ACLU’s
work), he does not address the example
I posed at the end of my article. I stated
that I would similarly not represent or
advocate for the rights of racists who
burn crosses or conduct lynchings of
effigies of black people on the street in
front of the homes of black people.
Would Mr. Abrams?
Jerry Birenz (jbirenz@sbandg.com) is a
partner with the New York City firm of
Sabin, Bermant & Gould, LLP, specializing in publishing law, including copyright, privacy, the Internet, and promotions. He served as the Forum’s Chair
during 2004–2006.

Yahoo! v. LICRA
GREG WRENN

When I received a copy of the January
12, 2006, en banc decision of the Ninth
Circuit Court of Appeals in Yahoo! Inc.
v. La Ligue Contre le Racisme et
l’Antisémitisme,1 I quickly skimmed the
ninety-nine pages and tallied the votes.
I e-mailed a colleague with whom I had
worked for years on the case, and asked,
“Have I got this right? Eleven judges
ruling en banc: eight agree there was
personal jurisdiction, three say no, three
would reverse on ripeness, five say it is
ripe, three don’t reach ripeness, and two
would abstain. Am I wrong to say that it
seems a little strange to basically win
on the issue of jurisdiction, and then
win as a practical matter on the issue of
ripeness . . . but still have a reversal?”
If you are looking for insight into
what this case means for communications lawyers dealing with cross-border
media, my advice is to look earlier in
the trial record.2 Although the outcome
on appeal was a reversal of the judgment entered by U.S. District Judge
Jeremy Fogel, the defendants did not
appeal Judge Fogel’s decision on the
merits. Instead, the defendants challenged only the findings on personal
jurisdiction, ripeness, and abstention.3
The practical import of the case is in
Judge Fogel’s trial court ruling on the
enforceability of foreign judgments
against U.S. Internet service providers.
There was no new law on the merits,
only the application of settled First
Amendment principles to what were
admittedly unprecedented facts. The
issue of personal jurisdiction also presented a somewhat new case that did
not fit squarely with precedent, but
Judge Fogel, and eight of the eleven
Greg Wrenn (gwrenn_99@yahoo.com)
was Deputy General Counsel, International, of Yahoo! Inc. from 1999 to
2004 and currently is general counsel
of Borland Software Corp. The views
expressed are solely those of the author
and not necessarily the views of any
past or present employer.

Ninth Circuit judges en banc, held on
the facts of this case that jurisdiction
over the defendants was constitutionally
permissible.
The Context of the Case
Before discussing the opinions, it is critical to understand the context. When I
joined Yahoo! in 1999 overseeing the international legal work, the company had
already implemented a very thoughtful
design for international operations in this
new medium. Although some commentators argued that cyberspace was above or
beyond the law, like some parallel universe, Yahoo! never took that position.
But how does one operate a website,
then, that allows public postings and
communication (including advertising)
in a way that complies with laws of all
the countries with access?4 The answer
is that you don’t. You can’t. Instead, by
1999 Yahoo! maintained a network of
local properties with operations in nearly
twenty countries, each designed to meet
the needs, mores, and legal requirements
of the particular country or region targeted. These ranged from Yahoo!’s original U.S. website in English at www.yahoo. com to Yahoo! Brasil in Portuguese
at www.yahoo.br to Yahoo! France at
www.yahoo.fr, and so on.
The task of legal compliance is challenging enough in any one jurisdiction.
Internet access was available at the time
in over 180 nations. Over 146 million
individuals were using Yahoo!’s network then, creating millions of pages
of information each month.5
Given the opportunity, people can
and do post anything imaginable. I’ll
admit my exposure to postings was
skewed; no one calls the lawyer when
people fall in love online or strangers
comfort each other in chat room support
groups. I want to believe the bulk of human communication online is well-intentioned, amicable, and enriching. But
the rest of it, including things that
would make Pandora blush, was often
referred to my desk. My “form files”

changed from the staples of my past
intellectual property practice—copyright, trademark, trade secrets, and
patents—into something that looked
more like the seven deadly sins.
Legal compliance globally is virtually impossible. There is no general
consensus on what should be prohibited, apart from child pornography and
perhaps unauthorized copyrighted material under the Berne Convention.
Beyond that, what is legal and acceptable varies enormously from border to
border. The United States is a relative
extremist on free speech issues, yet
there are still limits here, such as offshore gambling sites.6 Some countries
hear the siren song of electronic commerce more loudly than the call of their
historic content regulations and enter
the Internet age hoping one does not destroy the other. China has resorted to
wall building again, but the Great
Firewall of this age is hardly as solid a
barrier as the stones of the past.
In some European countries, painful
memories of World War II make the
display of Nazi symbols a basic taboo;
even anti-Nazi sentiments such as those
shown on a political T-shirt with
crossed-out swastikas recently resulted
in a fine of $4,060 levied on the shirt’s
owner by the court in Stuttgart.7
The Facts of the Case
So it was no great surprise when I
received a fax on April 5, 2000, from
La Ligue Contre le Racisme et
l’Antisémitisme (LICRA) in France
demanding that Yahoo! “cease presenting Nazi objects for sale” on Yahoo!
auctions. I was surprised, though, that
the demand was addressed to Yahoo!’s
U.S.-based, English-language auctions
site. The offending objects were not to
be found on the Yahoo! France site.
Rather, this was a French group alleging
violations of French law because they
could visit a website in English operated by a U.S. company on U.S. servers
and see swastikas displayed on items,
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mostly Nazi-era coins and World War II
“militaria” collectibles, offered for sale
by third parties.8
We were given eight days to comply
or face litigation to force compliance
with French law. As I prepared a response suggesting we get together to
discuss their concerns, LICRA filed
their suit on the fifth day.
Tribunal de Grande Instance de Paris
You know you are in the wrong venue
when you have trouble finding a lawyer
who will even attempt a defense. I spoke
with several lawyers in Paris before finding one who had a strategy that translated
into more than “throw yourself on the
mercy of the court.” Not that these French
lawyers were wrong. They very accurately
predicted the results we faced in the trial
court in Paris. But it was not until we located Christophe Pecnard of Nomos that
we found an advocate willing to take the

The Internet in particular
renders the physical distance
between speaker and audience
virtually meaningless.
case and muster a genuine effort to defend.
This was not a case of being with the
Nazis or against them. Rather, it was ultimately about the reconciliation of national principles of jurisdiction around a
new communications medium that was
globally accessible.
Christophe fully understood the legal
problems with our case under French
law, but he understood the Internet and
the technology as well. He was willing
to be a true advocate, standing before
Judge Gomez in the Tribunal de Grand
Instance, the Paris court, on May 15,
2000. In response to charges from the
other side that this was a case of
American imperialism, Christophe immediately countered that it looks more
like French imperialism if one expects
foreign sites to comply with French law.
Judge Gomez, who otherwise was inscrutable during this first hearing,
leaned back at that statement, dropped
his brow, and folded his arms.

When the ruling came on May 22,
2000, I can only say that it was so bad,
it was good. Judge Gomez handed down
an order so broad in scope that literal
compliance was not possible, directing
Yahoo! in the U.S. to “take all necessary measures to dissuade and render
impossible any access [from French territory] via Yahoo. com to the Nazi artifact auction service and to any other site
or service that may be construed as constituting an apology for Nazism or a
contesting of Nazi crimes.”9
On what amounted to Yahoo!’s motion for reconsideration, Judge Gomez
agreed to impanel three experts, including Vint Cerf, one of the co-inventors of
the Internet’s basic architecture, to respond to Yahoo!’s arguments that as a
technical matter it was not possible to
comply with the order.
Geography and the Virtual Visitor
There can be various technical indicators
of the geographic location of a website
visitor, but none is 100 percent accurate
to “render impossible any access” from
France. The most readily available indicator, the Internet Protocol (IP) address,
identifies the Internet access provider only
and not the end user. With many crossborder access providers, IP addresses can
be misleading. AOL France, for example,
then with an estimated 20 percent of the
French market, assigned IP addresses that
made its AOL France users appear to be
located in Virginia.
Even if one knew with certainty the
geographic location of a visitor, how
could a website operator identify all
the materials that might be “an apology
for Nazism or a contesting of Nazi
crimes”? Just blocking certain words
like Nazi or Hitler would take down
The Dairy of Anne Frank along with
the Protocols of the Elders of Zion. No
form of artificial intelligence could
identify the offending images and texts
automatically. Compliance required either
human review of postings or massive
overblocking of information from the
view of users believed to be in France.
Neither was feasible.
On rehearing, Judge Gomez declined
to change his initial ruling. At this
point, Yahoo! could have started an appeals process in France, seeking relief
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in higher national courts and eventually
the European Court of Human Rights.
I don’t want to say the prospects were
hopeless, but they were not encouraging
either. It was time to change the venue
to an entirely different legal system.
Back to the U.S.
Yahoo! abandoned the path of appeals
in France and filed a complaint for declaratory judgment with the U.S.
District Court for the Northern District
of California, seeking confirmation that
the orders of Judge Gomez were not enforceable.10 We knew that personal jurisdiction over the defendants in the
United States would be contested in the
declaratory judgment action. If we
could get past that obstacle, the outcome of the case under U.S. law was
much easier to predict.
The defendants brought their motion
to dismiss for lack of personal jurisdiction. The parties argued various articulations of the test for specific jurisdiction in the Ninth Circuit, but for Yahoo!
the question was ultimately whether the
court would say that personal jurisdiction over these parties was truly beyond
the full power of the U.S. Constitution’s
Due Process Clause.11
Judge Fogel concluded that personal
jurisdiction was proper. On appeal, eight
of the eleven judges of the Ninth Circuit
agreed but acknowledged it was “a close
question.”12 This is, perhaps, the most
novel aspect of the case from a legal perspective. But it is of less practical value in
advising clients. This was a case in which
a declaratory judgment was sought in order to remove the sword of Damocles
from the hands of opposing parties who
threatened enforcement of the foreign order but did not commence proceedings.
Guidance on when U.S. courts will find
jurisdiction in such an action and declare
the controversy ripe is helpful, but ultimately what matters most is confidence in
the results on the merits when enforcement is sought.
Turning to the merits on Yahoo!’s
motion for summary judgment, Judge
Fogel distilled the heart of the case into
two sentences:
What is at issue here is whether it is
consistent with the Constitution and
laws of the United States for another

nation to regulate speech by a United
States resident within the United
States on the basis that such speech
can be accessed by Internet users in
that nation. In a world in which ideas
and information transcend borders and
the Internet in particular renders the
physical distance between speaker and
audience virtually meaningless, the
implications of this question go far
beyond the facts of this case.13

He concluded, “Although France
has the sovereign right to regulate what
speech is permissible in France, this
Court may not enforce an order that
violates the United States Constitution
by chilling protected speech that occurs
simultaneously within our borders.”14
This holding was not appealed.
As a practical matter, that was the
vindication and assurance Yahoo!
sought: to know that this duality of
space and time in cyberspace would not
erode First Amendment freedoms on the
Internet for U.S. properties. Yahoo! had
its answer. When the en banc decision
was handed down, ostensibly a victory
for the defendants, LICRA was the
party seeking to appeal the decision to
the U.S. Supreme Court.15 Yahoo! did
not seek certiorari and waived its right
to respond to LICRA’s petition.
Borders in Cyberspace?
Ultimately, the affirmation of First
Amendment protection at the trial court
level is good news for U.S.-based service providers. This protection, however,
extends only to the extent that a service
provider has a corporate and financial
structure that maintains relevant assets
under the jurisdiction of U.S. courts. A
service provider that fails to operate
through properly maintained corporate
subsidiaries could easily find First
Amendment protection from foreign
judgments meaningless if those foreign
judgments can attach to foreign assets
held in the provider’s name.16
But this will not end the debate. Even
Yahoo! saw criminal charges, which
were eventually dismissed on the merits,
brought against its CEO in France in relation to this case. There will continue to be
disputes and uncertainty for some time to
come as courts decide who may regulate
which content and when.

What must develop is a shared sense
of national borders in cyberspace. All
geographic borders are legal fiction.
They are nothing more than an artifice
used by courts to assess what they will
or won’t do with regard to people and
things inside or outside of these artificial lines. What can be done with geography can be done with cyberspace as
well. If not by international treaties,
then these lines will develop by international realities under traditional principles of enforcement (or nonenforcement) of foreign judgments.
Ultimately, something more than
mere access is needed to define borders
in cyberspace because access alone does
not distinguish jurisdictions online. This
was the flaw in Judge Gomez’s approach
in the Tribunal de Grande Instance in
Paris. But whether nations can agree on
that “something more,” and define principles of cooperation in cross-border
enforcement, remains to be seen.
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Jameel on Appeal: Reynolds Revisited
STUART D. KARLE

On October 11, the House of Lords
unanimously issued a landmark ruling,
Jameel and Others v. Wall Street
Journal Europe Sprl, intended to bring
the protections for serious investigative
journalism in the British press closer to
those enjoyed in the United States under
the First Amendment.1 The heart of the
holding is that serious stories on important subjects produced by “responsible
journalism” will be protected from libel
claims even if the defendant publisher
does not meet the typical burden
imposed under English law of proving
the truth of what it published.
The Law Lords’ holding in the case
unanimously vacated a trial court’s
2004 judgment in favor of two Saudi
Arabian–based libel plaintiffs against
the publisher of the Wall Street Journal
Europe and entered judgment in favor
of the Journal Europe. The Lords held
that the Journal Europe’s February 6,
2002, article on Saudi Arabia’s cooperation in the effort to cut off the flow of
funds to terrorists was precisely the
type of serious, sober, carefully reported investigative journalism that the
principles originally laid out in
Reynolds v. Times Newspapers Ltd.2
were intended to protect. One Law
Lord wrote, “We need more such serious journalism in this country and our
defamation law should encourage rather
than discourage it.”3
Facts of the Case
The Journal Europe’s article had
reported on what its reporter in Saudi
Arabia had been told was an agreement
between the United States and Saudi
Arabia to monitor the accounts of some
of Saudi Arabia’s most prominent citizens to ensure that no money, wittingly
Stuart D. Karle (stuart.karle@dowjones.
com) is the general counsel of the Wall
Street Journal and has been up to his
neck in this case since Wednesday,
February 13, 2002, when the claimants’
solicitors wrote to complain about the
article.

or unwittingly, ended up helping to
finance terrorism. Because it is so difficult to report in Saudi Arabia, especially in the wake of the September 11
attacks, the Journal Europe had another
of its reporters, who was based in
Washington, D.C., and covered terrorism finance, confirm the story with
U.S. government sources.
The plaintiffs in the case, Mr.
Jameel, a billionaire Saudi car dealer,
and his family’s holding company,
argued that the story should be read as
an accusation that they were involved
in the financing of terrorism. The
Journal Europe argued at trial and
throughout the appeals that the article
made no such accusation and instead
illustrated that the Saudis were becoming more cooperative with the United
States’ efforts to cut off the flow of
funds to terrorists, which was a subject
of much doubt in the United States and
around the world. The Journal Europe
had published the Jameel name, among
others, not to accuse him of terrorist
involvement, but to show that the
Saudis were cooperating with the
United States in the war on terror by
agreeing to monitor the bank accounts
of some of their most powerful and
wealthy citizens. The newspaper could
not prove the truth of this story because
its sources in Riyadh were afraid of
reprisals from Saudi authorities if they
testified, although their information had
been confirmed in Washington through
a confidential source within the U.S.
Treasury Department, who also could
not be identified.
Trial Court Holding
After a three-week trial in December
2003, High Court Justice Sir David
Eady awarded the plaintiffs £40,000 in
damages and hundreds of thousands in
costs, finding that publication of the
story was not in the public interest
because it breached an agreement
between the U.S. and Saudi governments to keep the monitoring secret.
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The trial judge found that the story
should have been held at least one day
to give the plaintiffs an opportunity to
comment: Jameel’s assistant had
declined to call Jameel when contacted
by the Journal Europe’s reporter. The
trial judge also applied a long-standing
English legal rule that the defamation
could only be defended by claiming
privilege if there was an urgent moral
duty to publish it.
The Journal Europe’s appeal was
denied by the Court of Appeal, but
leave to appeal to the House of Lords
was granted on the question of whether
the lower courts had properly applied
the test established by the Lords in
Reynolds.
Qualified Privilege Under Reynolds
In Reynolds, which was handed down
in 1999, the Lords stated that they were
expanding the cases in which publishers could plead qualified privilege and
thereby be released from the burden of
proving their allegedly defamatory
statements true. Traditionally, qualified
privilege had been limited to communications among a small number of individuals, for example, to a reference provided to a new employer for a former
employee or to mass communications
in which the press had no choice but to
publish, such as information about a
serious threat to public safety like an
invasion. Reynolds set out a series of
factors that the lower courts were to
consider in deciding whether an article
was the product of responsible journalism, including the sources upon which
the story relied, the seriousness of the
allegedly defamatory allegation, the
steps taken by the journalists to verify
the statements, and whether any opportunity for comment was offered to the
plaintiff before publication. However,
even though Reynolds was intended to
change the law of defamation by protecting stories that could not be proved
true but were the product of responsible
journalism on topics of public concern,

in the more than six years since it had
been handed down, libel defendants had
rarely succeeded when relying on it.
Restating Reynolds’s Principles
The starting point for the final holding in
Jameel was that Reynolds simply had not
worked where it counted, in the trial
courts and the newsrooms of the British
media. As Lord Hoffmann noted in his
majority opinion in Jameel, “[t]his case
suggests that Reynolds has had little
impact upon the way the law is applied
at first instance. It is therefore necessary
to restate the principles.”4
In deciding whether an article should
be protected by Reynolds’s qualified
privilege, Lord Hoffmann’s majority
judgment held that courts should focus
on three factors:
(1) The public interest of the article;
(2) Whether there was good reason
for including the defamatory statements
in the article; and
(3) Whether the reporting and editing
of the article met standards of responsible
journalism by reference to the following:
• Efforts to verify the story under the
particular circumstances of that article, for example, in this case taking
into account that one of the reporters
was operating in Saudi Arabia where
reporting is quite difficult;
• Whether the libel plaintiff was given
the opportunity to comment,
whether the plaintiff had enough
time to prepare a comment in the
circumstances of the particular article, and the likelihood that any comment would have altered the substance of the article;
• Other factors relating to the propriety of publishing the article.
Application of Restated
Reynolds’s Principles
Whether there is a public interest in the
substance of the article is a question of
law for the judge, not one of fact for
the jury. In deciding the question, the
court must look at the article as a whole
and not simply at the portions complained about by the libel claimant. The
views of the editor and the reporter are
irrelevant to this decision by the judge.
Lord Hoffmann held that the Journal
Europe’s article “can easily pass that test.

The thrust of the article as a whole was to
inform the public that the Saudis were
co-operating with the U.S. Treasury and
monitoring accounts. It was a serious
contribution in measured tone to a subject of very considerable importance.”5
He went on to say that although the
report of the monitoring could not be
proved true, “[i]n the nature of things,
the existence of covert surveillance by
the highly secretive Saudi authorities
would be impossible to prove by evidence in open court. That does not necessarily mean that it did not happen.”6
The Journal Europe was entitled to
report even serious defamations against
individuals, as long as they “made a
real contribution to the public interest
element in the article.”7
Once a court determines that an article
concerns a matter of public interest, the
question is whether it was appropriate to
include the defamatory statement in it. As
Lord Hoffmann noted, “[t]he fact that the
material was of public interest does not
allow the newspaper to drag in damaging
allegations which serve no public purpose. They must be part of the story.”8 On
this point, “allowance must be made for
editorial judgment”: “judges, with ‘leisure
and hindsight’ should not second-guess
editorial decisions made in busy newsrooms.” To do so “would make the publication of articles which are, ex hypothesi,
in the public interest, too risky and would
discourage investigative reporting.”
Although the judges in the lower
courts had said that Jameel should not
have been named but instead remain
hidden behind the phrase of “a prominent Saudi businessman,” the Law
Lords disagreed:
The inclusion of the names of large
and respectable Saudi businesses was
an important part of the story. It
showed that co-operation with the
U.S. Treasury’s request was not confined to a few companies on the
fringe of Saudi society but extended
to companies which were by any test
within the heartland of the Saudi
business world. To convey this message, inclusion of the names was necessary. Generalisation such as
“prominent Saudi companies,” which
can mean anything or nothing, would
not have served the same purpose.9

As to whether the article was produced by responsible journalism, Lord

Hoffmann held that the factors originally
enumerated by Lord Nicholls in Reynolds
for determining responsible journalism
were not intended as “tests which the
publication has to pass,” but “matters
which should in suitable cases be taken
into account.” The factors must be
applied in “a practical and flexible manner.” But, “[i]n the hands of a judge hostile to the spirit of Reynolds, they can
become ten hurdles at any one of which
the defence may fail. This is how [the
trial judge below] treated them.”10
The Law Lords unanimously found
that the judge had erred by penalizing
the Journal Europe in his jury instructions for not seeking to prove the truth
of article; the goal of Reynolds, after
all, was to relieve publishers from the
burden of proving truth. As Lord

One of the favorite aphorisms
of English judges is that the
public interest is not everything
of interest to the public.
Hoffmann noted,11 it is a “neutral circumstance” in trying the Reynolds
defense that a defamatory statement has
not been proved true at the trial.
Critical evidence was provided by
the Journal Europe’s reporter in
Washington, D.C., whose contacts with
his source in the U.S. government to
confirm the article are discussed at
length in Lord Hoffmann’s judgment.
Noting that these conversations
occurred in a “ritual or code” between
reporter and source in Washington,
Lord Hoffmann stressed that the issue
was not the literal words that were
exchanged between reporter and source,
but whether there was any confusion in
the reporter’s mind as to what those
rituals and codes meant. In short, did
the reporter believe that the story had
been confirmed? The Journal Europe
reporter’s testimony at trial had been that
there was no confusion, and his testimony that the story had been confirmed
“stood unshaken and uncontradicted”
despite vigorous cross-examination.12
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The Lords rejected the proposition
that a refusal by the Journal Europe to
hold the article for one day to give the
individual plaintiff a chance to be
reached and personally provide comment
was fatal to a Reynolds defense. The
monitoring was a secret program, and so
those being monitored were unlikely to
be able to do anything more than say
they were unaware of any monitoring
and that there was no reason for them to
be monitored. Such a comment would
have done nothing to change the article.
The plaintiffs in this case effectively had
no information that the Journal Europe’s
reporters did not already have.13
Finally, the Lords held that any
agreement between the United States
and the Saudis not to disclose the monitoring program was irrelevant to the
Reynolds defense. Lord Scott said, “It is
no part of the duty of the press to cooperate with any government, let alone
foreign governments, whether friendly
or not, in order to keep from the public
information of public interest the disclosure of which cannot be said to be
damaging to national interests.”14
Furthermore, Lord Hoffmann noted, “In
principle, I would be very reluctant to
accept the proposition,” which the trial
court had posited, “that it cannot be in
the public interest for a newspaper to
publish information which one’s government had agreed not to publish.”15
Here the Journal Europe’s reporters
testified that if the U.S. or Saudi government had stated that publication of
the story would have interfered with an
important program, they likely would
not have published the article.
Ultimate Fate of Jameel
After more than four and one-half years
of watching judges puzzle over whether
there was a public interest in reporting
details of nonclassified efforts to cut off
the flow of funds to terrorism to show
that there was more cooperation from
Saudi Arabia than many believed, it
was remarkable how effortlessly the
five Law Lords found that the article in
this case had reported on a matter of
public interest. The ultimate fate of the
decision itself remains to be seen, but it
seems unlikely to be as ineffective as
Reynolds. In that case, it was far harder

to parse where the Lords’ opinions
agreed, and even while creating the
privilege, the Lords had found that the
publication at issue did not qualify for
protection under it. In this case, the
Lords had to examine the realities of
journalism in very difficult times in
unusually difficult conditions, where
confidential sources must be protected
not just because they might lose their
jobs but because they might lose their
lives. (An elderly Saudi who hosted
a dinner for the Journal Europe’s
reporter shortly before this story was
published was arrested and sentenced
to seven years imprisonment and thousands of lashes.) The Lords were unanimous in recognizing the effort and care
with which the Journal Europe’s
reporters and editors produced the
story, and the importance of giving
news organizations an incentive to produce serious journalism on serious subjects of public concern without the risk
of nitpicking by courts years later.
That protection seems likely to
extend beyond core government activity like combating terrorism, at least to
business stories about large companies
and publicly held corporations. The
plaintiffs in this case, after all, presented this as a story that defamed a large
business, and there were a number of

comments at the hearing in London
about the importance of covering
prominent businesses like that of the
plaintiffs in this case.
But as much as it helps serious journalism, the decision would seem to do
little for the most famous element of
the British press, the tabloids. One of
the favorite aphorisms of English
judges is that the public interest is not
everything of interest to the public. The
opinions all stress the serious tone of
the Journal Europe article, as well as
the straightforward factual reporting.
This was not Brangelina.
Endnotes
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Images of Fair Use: A Fair Use Jury Trial
JAMES M. CHADWICK AND GARY L. BOSTWICK

In August 2006, a federal jury found in
favor of the San Jose Mercury News in
a struggle over the fair use of photographs in newspapers. The struggle
arose because of a long-standing practice of the Mercury News, and many
other major newspapers, of copying
photographs from books to illustrate
reviews of those books without seeking
permission from the publisher or photographer. The case was Christopher R.
Harris v. San Jose Mercury News, Case
No. C 04-05262 CRB.
The case centered on a photograph
of Walker Percy taken by Christopher R.
Harris, a photographer and photojournalism instructor. Harris snapped the
photo while on assignment for Esquire
magazine in 1982. The photo had previously been published, but in April 2003
it was reproduced in a book by Paul
Elie entitled The Life You Save May Be
Your Own: An American Pilgrimage.
The book was about four prominent
American Catholic authors, including
Walker Percy. Harris’s agreement with
Elie specified that the photograph could
not be used for promotional purposes.
(A copy of the photograph appears on
the photographer’s website at www.

southernfineprints.com.)
The book was sent to the Mercury
News, and the Mercury News decided to
review it. The plaintiff’s photo was one
of about forty photographs in the book.
To illustrate the review, the Mercury
News reproduced four photographs from
the interior of the book, including
Harris’s photograph of Walker Percy.
The version of the Percy photograph used
in the review was significantly cropped
from Harris’s original. The Percy photograph was attributed to Harris in the
review, but the attribution did not include
a copyright symbol (©), which had
accompanied the photo credit in the book.
Harris sued, asserting copyright
infringement, violation of section 1202
of the Digital Millennium Copyright Act
(removal of “copyright management
information”), and unfair competition
claims. The Mercury News raised defenses of fair use, invalidity of the copyright
registration, and implied license. As the
result of a variety of pretrial and trial
motions, the case was submitted to the
jury exclusively on the issue of whether
the Mercury News’s copying of the
photo for the review was fair use.
The case presented the challenge of

explaining to a jury both the importance and the complexities of the fair
use doctrine. The Mercury News’s closing argument encapsulates the themes
of the trial and our efforts to explain a
subject that often puzzles, and sometimes produces conflicting responses
from, even experienced copyright attorneys. The focus of the closing argument
was, therefore, on the importance of
fair use and its presence in the daily
lives of the jurors. It was vital to make
the issues presented by the case as concrete as possible for the jury. To bolster
the impact of the arguments, we used a
series of images to depict in visual terms
what the effect of an adverse decision
would be. The following is an edited version of the closing argument (excerpted
from the court reporter’s transcript).
One unique aspect of this case was
the order of closing argument. The
court found that there was no dispute as
to the elements of infringement: a valid
copyright and copying. Noting that the
burden was on the Mercury News to
establish the affirmative defense of fair
use, the court reversed the usual order
of argument, allowing the defendant to
address the jury first and last.

Closing Argument
MR. BOSTWICK: Thank you, your honor.
What I want to make sure you understand, I think, more than anything else,
is how important this case is for a lot of

other people that aren’t in this room.
There’s an incredible amount riding
upon your decision here. Many people
are very concerned about what fair use
is in our world. And it’s extremely
important because every modern culture, every society, has adopted some
form of copyright protection balanced
off against fair use.
And there is no way to have copyright protection that is complete without fair use. Every society has decided
in their own way what that balance is,
and you are here today helping decide
what that balance is in this particular
set of circumstances.
I didn’t want you to think that it was
just a question of the Mercury News’s
interests and Mr. Harris’s interests. What
fair use is matters to all of us all the time.

Now, what we would have in our
lives if we had copyright and no fair
use would be something that you probably don’t even think about on a daily
basis. Let’s see one.
[The jury was shown a three-panel
reproduction of a Calvin and Hobbes
cartoon in which a five-year-old boy yells
at a television set because of its shallow
news coverage.]
This is a cartoon my children and I
used to talk about—Calvin and Hobbes.
Very philosophical. Even today if I see
something and I think it an interesting
idea—and I think this cartoon is, I think
that’s an interesting idea—I copy it,
and I send it to my children.
And I say to them, “This reminds
me of . . .” or “What do you think
about this?” or “This is what’s going

James M. Chadwick (jchadwick@
sheppardmullin.com) is a partner in the
San Francisco office and Gary L.
Bostwick (gbostwick@sheppardmullin.
com) is a partner in the Century City
office of Sheppard Mullin Richter &
Hampton LLP. They represented the
defendant in Christopher R. Harris v. San
Jose Mercury News. Mr. Bostwick gave
the closing argument for the Mercury
News. Robert A. Spanner and Susan
Kalra of the Trial & Technology Law
Group in Menlo Park, California, represented the plaintiff. Mr. Spanner gave the
closing argument for Mr. Harris.
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on.” I copy it, and I have; if there’s no
fair use, I can’t even put [this] up on
this screen today, really. Fair use is
something that we do all the time. . . .
Happy Birthday
Now, not too long ago a friend of mine
wanted to send something to their grandmother, and she was in a home somewhere in the East Coast. They wanted—
her birthday was coming up, her ninetyfifth birthday—they wanted to send
something to her to show that everybody
was thinking of her and so forth.
They got around a tape recorder, and
they sang the song “Happy Birthday” to
their grandmother, and they sent it off.
They copied and performed “Happy
Birthday.” It’s copyrighted; those lyrics
are still copyrighted.
You don’t think about that. They didn’t think about that. They didn’t call their
lawyer; they didn’t call management;
they didn’t try to find out if it was okay.
We all know that’s okay. We know it
here, we feel it here. [Gestures to the
heart.] We understand fair use in our very
hearts because we do that kind of thing
all the time. Nobody ever said to them,
“Hey, watch out! It’s copyright infringement!” But it was if there’s no fair use.
TiVo and Fair Use
Let’s see. The TiVo. I don’t know how
many of you are TiVo’ing things, but
you’re copying without fair use; your
TiVo basically disappears because
you’re not supposed to be copying
someone else’s creative work. Did you
think about that?
Did I think about that? No. We all
do it because we know we can do it;
we don’t call our lawyers ahead of time.
Let’s look at this review.
[The jury was shown a blown-up
version of the page from the Mercury
News showing the review that precipitated Harris’s lawsuit. Approximately
one-quarter of the page featured photographs of the subjects of the Elie book
(Walker Percy, Dorothy Day, Thomas
Merton, and Flannery O’Connor).]
Without fair use, this is what happens to the review.
[The jury was shown the same page
from which the photographs and the

quotations from the text of the book
gradually disappeared.]
The picture disappears. Those pictures disappear. They’re all gone, and
then the quotes are [gone] from the
book. They all disappear.
Culture and Fair Use
Without fair use, we cannot talk about
our own culture. We can’t talk about
anything that is copyrighted in a meaningful way. And what fair use is about
is to give us a chance to discuss, to
report, to give news of, to criticize, to
satire—make satire, a parody—about
what’s going on all around us. . . .
So the point here, I think, is that one
of the things that we’re asking you to
do is to help those people who need the
help so that they’re not concerned about
this kind of situation, so they’re not
concerned that it might be considered
copyright infringement and it might not
be fair use. We need a clear statement
that it is fair use.
I want to talk a little bit, if I can,
about the jury instructions. They get
read fairly quickly, and, I think, it’s
worthwhile to go through them. . . .
If I woke up this morning and sang
to my friend at breakfast, “Oh, What a
Beautiful Morning,” I’m performing a
copyrighted song.
It’s ludicrous to say that would be
copyright infringement. We all know
that, but that’s what copyright infringement would be if it were all by itself.
Reasonable Under the Circumstances
Now, let’s look at fair use. Fair use
starts off with a very long jury instruction—that’s number twenty. I particularly want to call to your attention. . . .
[I]f you’re the owner—excuse me, . . .
not the owner—of the copyright, that’s
the Mercury News [and in] some cases
all the rest of us, [you] may use the
copyrighted work in a reasonable way
under the circumstances.
That’s where the balancing comes
in. What does reasonable mean? That’s
what you’re here to decide. Was it reasonable that the Mercury News did
what they did, and was it under the circumstances reasonable? You can do it
without the consent if it would advance
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the public interest.
Advancing the public interest means
making a culture move forward, recording, reporting to the public about things
that are of interest to them. Not just
things [they might be] curious about,
but things that are important to know
that advances the public interest and in
every respect. . . .
These are Mr. Harris’s words—this
is what, I think, the jury instruction
means when it’s talking about advancing public interest—Mr. Harris’s words
from his text: “Visual reporting is the
marriage of words, images and designs
to convey information. The mission of
the visual journalist is to tell readers
what the information means.” The photos with the review were a marriage
with the text to tell the readers what the
information means. That advanced the
public interest.
“Today’s visual journalist understands that words and pictures form an
equal partnership that can deliver the
meaning of the complex issues to readers and viewers.” So, what I think Mr.
Harris is saying here is that photographs provide meaning and, with the
text, combine to give a message. The
use of photographs in a book review is,
if nothing else, to give a message about
a book criticism, comment. . . .
Fair use of copyrighted work, including such use by reproduction by other
means for purposes such as that means
this. We’re going to give you a few
examples. The law gives you some examples. Criticism, comment, news reporting,
teaching, scholarship, or research.
So what you’re going to be asked to
do is to say, “Well, was this news
reporting? Was it criticism? Was it
commentary to marry those photos to
the text?”
I think it was. It was news reporting.
It was also commentary. . . .
The next thing in that particular
instruction is that there’s going to be
four steps. We’re going to go through
each one of those four steps. Got one,
two, three, four things you’re supposed
to look at. . . .
This is very important because it
drives students, lawyers, writers, and
everyone else dealing with fair use nuts.

Really does. It’s not as if you look at all
four factors, and you say, “Well, factor
one, that goes this side; factor two, this
side; factor three, this side; factor four,
that side. That’s three to one.” You can’t
give a score to number one, a score to
number four. You can’t do any of that.
You have to do what it says here. In order
to determine whether fair use applies, you
must balance the various fair use factors.
None is definitive or determinative. . . .
Purpose and Character
So, the first factor: the purpose and character of the use. And in evaluating the
purpose and character of the use, you
have to see whether the use was commercial or whether it was transformative.
And it’s clear that if it was not commercial, weigh that in favor of fair use.
Nobody can say the San Jose Mercury
News was not sold. It certainly was
sold, and certainly they hope to make
money; but they didn’t use this photo to
make money. They didn’t try to make
money with the photo. It was not something that was added, like “We’re going
to sell more of these issues if we put
this photo in.”
You heard Mr. [Charles] Matthews
[book editor for the San Jose Mercury
News] say he hardly knows exactly what
the budget is for photography. His whole
idea—and Mr. [Steve] Wasserman [former book editor of the Los Angeles
Times; current head of the New York
office of Kneerim & Williams, a literary
agency; and expert witness for the
Mercury News] said the same about
newspapers who consider themselves
to be top-class newspapers, who do
book reviews [and] want to do a good
job at it—is that they want to illustrate
so that their readers understand what’s
in the book.
That’s not a commercial use in that
sense of the word. Even though nobody
can deny—the Mercury News, you
don’t get for free on the stand. . . .
See this right here about commercial
use: it says you should decide whether
the defendants stood to profit from the
use of the copyrighted photograph.
If a voice came out of the blue to Mr.
Matthews and said “Charles, I’m warning you, there’s one photograph you

shouldn’t use,” and he didn’t use it, do
you think it would have meant any less
profit to the Mercury News? It wouldn’t
have. The fact is that they didn’t profit
from the use of that one photograph.
Is It Tranformative?
Now, how do you figure out whether
it’s transformative? It means if you take
it and you use it in a way that is different than its originally intended use.
Whether the reproduction merely
replaced the original creation. I burn a
DVD, I burn a CD, I hand it to you—
I’m just replacing what you could have
bought. But if I do something different
with it—I add something new, a further
purpose or a different character—I alter
the original use with new expression,
meaning, or message.
The book review’s use of the photograph wasn’t the same as Mr. Harris’s.
Mr. Harris’s photo was for Esquire
magazine. He carried along a black and
white camera with him, and he took
one for himself.
And he sold the color photos to
Esquire, and then this was a work of
art. It was something for aesthetic purposes. It was a piece to be looked at, to
enjoy for the art of it. When it was used
in the Mercury News, it was to illustrate
a book review and who was in it and
what pictures were [in] it. It was a very
different use.
I just read you testimony that shows
you Mr. Harris will admit the Mercury
News didn’t even use the essential parts
of the photograph. . . . He said, “Look,
I don’t like it when your eye strays off
the photograph, so I did certain things.
I got a black line under here. I put this
over here. It’s very important because
otherwise your eye will stray off the
photograph, so I placed it there. That’s
art. There’s a lamp over there, there’s a
hallway here, there’s this down here—
all of that is there for artistic reason.”
[The jury was shown a PowerPoint
slide of the original photograph that
appeared in the 1982 Esquire magazine
article.
Show the cropping.
[The jury was shown the version of
the photograph that appeared in the
Mercury News, which was cropped (as

it had been in Mr. Elie’s book) and did
not include the lamp, the hallway, or
the fireplace below the mantle.]
This is what we’ve got. Right there
is the photograph on the left, and it’s the
original with lamp and all the pieces Mr.
Harris says are important. And now you
got the one on the right that is the photograph the way it appeared in the
Mercury News. What has happened is all
of the things that Mr. Harris said were
important to his art, all of the things that
he chose, are gone.
That’s because the Mercury News
wasn’t doing it for the same purposes;
they were doing it for a very different
purpose. They were combining it with
three other photos so that they could
show the essence of who those four
people were that were being dealt with
in the book. They wanted to give to the
readers information about the book.
Mr. Harris used artistic tricks of the
trade that [are] not used in the Mercury
News because they didn’t have the
same purpose at all.
Nature of the Work
Now, let’s move to the second factor.
The second factor—this is maybe the
hardest one of all—says it’s the nature
of the work. In evaluating the nature of
the photograph, you consider whether
the photograph is factual or creative in
nature and whether the work has been
previously published.
The evidence is very clear on number two: it had been previously published, at least 290,000 times before.
That weighs against fair use—excuse
me, for fair use. If it’s been published
that much, then it weighs for fair use.
Now, whether the photograph is factual or creative is a different point.
Harder to figure out, I think. But Mr.
Harris says it was creative.
Mr. Harris says on the stand it was
creative, but in his book he calls it [an]
environmental portrait. . . . He says,
“This is an environmental photo, the
one I took of Mr. Percy.” And he says,
“Environmental portraits have as a
basis the same quality as the mug shot.
That they are representative of who the
subject is with the additional artistic
aspect of being more creative and infor-
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mational, not only of the subject, but of
what the subject does or represents.”
That sounds like factual to me.
Sounds a little more creative than a
mug shot. Even Mr. Harris says it’s a
little more creative than a mug shot,
but that’s about all. . . .
Amount and Substantiality
Let’s look then at number three. This is
a third factor. Again, it’s not easy—the
amount and substantiality of the portion
used. In evaluating this factor, you’re to
consider, among other things, whether the
defendant copied the essential elements
of the plaintiff’s photograph. The use of
an entire copyrighted work does not preclude a finding of fair use, although it
may be considered.
You heard Ms. Kalra at the beginning in the opening say they copied the
entire photo.
We showed you the cropping. We
read you the testimony of Mr. Harris.
They didn’t copy the whole thing. And
even Mr. Harris complains about the
fact they cropped it from the book, so it
was cropped once to get into the book,
cropped again to get into the San Jose
Mercury News. But even if they had
used the whole thing, that doesn’t by
itself mean it’s not fair use.
So the amount [and] substantiality—
well, we already saw that looks like
they used about 40 percent or 50 percent. But the question is, “Did they use,
did they take, the essential elements?”
If you listen to Mr. Harris, they didn’t
take the essential elements because they
left out all his stuff, his art, his tricks of
his trade. They left that out. They were
just trying to show what kind of people
and what kind of photographs were in
the book.
Degree of Harm
Let’s look at the fourth factor, maybe
the most difficult of all but also . . ., in
some way, the most helpful. In evaluating the effect of the defendant’s use—
that’s the Mercury News’ use—on the
potential market for the photograph, you
should consider, among other things,
any harm caused by this particular
action of the defendant. . . .
The evidence is that he didn’t sell

this photograph often. He was trying to
sell it; he would have sold it; he sold
licenses to it every time he was asked;
he never held it back. He gave it to a
book publisher in order to be published
on the cover of a book knowing it
would be reviewed that way. So the
point really is, in all the evidence what
you see is that there was no harm by
the San Jose Mercury News. Mr.
[William] Turnage [managing trustee
of the Ansel Adams Publishing Rights
Trust and expert witness for the
Mercury News] and Ms. [Amanda]
Doenitz [independent photography
appraiser and expert witness for the
Mercury News]—they say if there was
anything, might have been a little help.
And even Ms. [Jane] Kinne [photographic licensing agent and expert witness for Harris] says that there wasn’t
really any harm to it. If you listen carefully, the fact is that you can’t suddenly
just say that there was some value in
this photograph that was taken from me
because they published it in a review
without my permission. You can’t just
claim that and then not show any evidence and just speculate as to how much
it could have been worth. . . . So the
question is, “When you’re looking at it,
did it harm the potential market?” The
overwhelming evidence is, and if you
look at the experts you’re going to see,
that there was no market beforehand, and
there was no market afterwards.
To talk about rarity simply makes no
sense at all. You may recall that I said
to him, “Has anyone at all said to you,
‘I don’t want the buy that photograph
because it appeared in a book review in
the Mercury News.’?” He said no.
There’s no evidence of any kind that
anybody has said anything to him, to
Ms. Kinne, or anyone else that they
thought the photograph was worth any
less because it appeared in the Mercury
News. . . .
Importance of the Case
I started by saying to you that it’s a
very important case. The reason is that
if you should find that this wasn’t fair
use, then the fact is that there are many,
many people who will become as timid
as those who now are afraid to exercise
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their rights to use photographs for the
discussion, commentary, and criticism
that we need so much in our society to
be able to share the culture that we
have in common. And if we can’t under
these kinds of circumstances, where he
has not been harmed—if he prevails
and it becomes normal that what the
Mercury News did is not fair use—then
this is a lose-lose case. . . .
So what it means is that you’re going
to take away—just like you saw the disappearing photos in the review—you are
going to take away the possibility of
people, not only in book reviews, but in
reviews about products and cars and
DVD recorders and devices of all kinds:
they will not be able to use for fair use
purposes an image of some sort without
getting permission every time. . . .
And you if allow people to do that
kind of thing, then we are much poorer
as a society for it. Because we have to
be so careful now about what it is we
can actually discuss.
I don’t think anybody stopped me
from sending the Calvin and Hobbes cartoon, copying on my Xerox and sending
it to my children. I don’t think anybody
is going to come and take your TiVos
out of your house. But I do think you
have to take into account that what he’s
really saying is it’s his, and he’s the only
one that can use it and talk about it and
transform it and discuss it and report on
the news about it and criticize it. That
just is not the way our country has been
run, nor should it be run that way.
Thank you.
Plaintiff’s Closing Argument
Mr. Spanner gave a closing argument
that stressed that the case was about the
Mercury News’s failure to obtain permission—not simply about its failure to
pay—thereby depriving photographers
of the ability to control how their work
is used. He emphasized the absence of
any direct commentary or criticism on
the photograph itself and argued that
the purpose of using the photos was
simply to provide pictures of the
authors discussed in the book review.
He addressed each of the fair use
factors, arguing that the Mercury
News’s use was commercial and not at

all transformative because it had simply
copied the photograph from the book
for the same purpose, i.e., depicting Mr.
Percy. He asserted that the photograph
was highly creative and that the version
that appeared in the newspaper was
immediately recognizable as the same
image as the original. He argued that
the Mercury News used photographs
without seeking permission because it
could not afford to pay for them. He
stressed that under the fourth fair use
factor, the effect on the market, what
mattered was not just what the Mercury
News had done, but what would happen
if all newspapers did the same. He
claimed that would have a devastating
effect on the market for Harris’s photograph. He asserted that the fact that
Harris had only sold two prints of the
photograph and had only licensed it a
few times was not the result of a lack
of a market, but because Harris was
“holding back” the photograph to be part
of a special collection of photographs
offered for sale late in his career.
After the plaintiff’s closing, the
Mercury News gave its rebuttal.
Although the rebuttal made several
points in response to the plaintiff’s
arguments, the first few moments of the
rebuttal were the most important.
Therefore, the Mercury News once
again returned to the central theme of
the importance of fair use, using another image to illustrate this point—this
time, Harris’s own photograph.
The Rebuttal
MR. BOSTWICK: Sometimes you hear
things said in court that you just marvel
at. Only sold two photographs because
he was holding it back? I can’t believe
that they’re actually saying that.
If you look at Exhibit 87, it’s a letter
to Bob Giroux, it’s in 1990, and he says,
“If you know anyone who wants this,
please let me know.” That’s not holding
it back. He tries to minimize that because
he says, “I’m not opening it up to a big
market.” But he wasn’t trying to hold it
back. It’s just hypocrisy to say something like that.
The reason only two sold is because
only two people wanted to buy it. He
wasn’t holding it back. Every time

someone asked for it, he gave it to
them; and he gave it to them when he
knew it was going to be republished on
the front of a book and that that front of
the book would be republished again by
a review. Holding it back? It’s almost
insulting to hear something like that.
But the best evidence that he doesn’t
believe much of what he says is the fact
that he himself made use of the concept
of fair use in this very photograph.
Can we see the disappearing portrait?
This is why I read these things and
asked him these questions. That is a
work of art. [The jury was shown
Harris’s photograph in which Walker
Percy is standing in front of a portrait
of himself; Mr. Bostwick pointed to the
portrait of Percy.] It’s in the background. It was created by someone.
That person has the exclusive right to
control copying and reproduction. Mr.
Harris has reproduced that portrait.
That is, if there’s no fair use, that is
copyright infringement. Using that portrait without fair use would be copyright infringement.
When I asked him why he did it, he

said he didn’t have to have permission.
He didn’t ask the portrait painter for
permission; he said he didn’t need it.
And I asked him why. You may
remember why. He said, “Because it
was for editorial purposes.” What does
that mean? What was he meaning?
Without being able to admit—to say—
that it was, it was fair use. That’s why.
Because he transformed it, right? But
the fact is that if fair use didn’t exist,
that’s what the photograph would look
like. [The jury was shown a copy of the
photograph of Walker Percy in which
the portrait disappeared and was
replaced with a blank white hole in the
shape of the portrait.]
The whole point here is that in order
to be able to take photographs like that,
you’ve got to depend upon fair use.
He’s copied someone else’s work, and
he’s trying to make money on it. . . .
The Verdict
The jury deliberated for only thirtyseven minutes before concluding that
copying photographs from books for
use in reviews was fair use.
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CIPA & Right of Access
(Continued from page 1)
Amendment presumption.
This article provides a detailed
overview of CIPA’s pertinent terms,
discusses why the courts cannot ignore
First Amendment considerations whenever the government invokes CIPA, and
reviews three recent access cases in
which CIPA was invoked and applied.
CIPA: An Overview
CIPA establishes pretrial, trial, and appellate procedures for federal criminal
cases in which there is a possibility that
classified information will be publicly
disclosed. Under these procedures, issues concerning the discoverability of
classified information by the defendant
and/or his counsel are resolved, usually
ex parte and in camera, and the government is made aware prior to trial,
through in camera hearings, whether
classified information will have to be
disclosed in open criminal proceedings.
Under CIPA, the defendant must provide pretrial written notice of the classified information he reasonably expects to

In this age and political
climate, national security
has an even greater purchase
on judicial decision making.
disclose. The government may then seek
a ruling as to whether the proffered classified information is relevant and admissible. If any of the information is ruled
admissible, the government may move
that a summary be substituted for it, or,
alternatively, it may substitute a statement admitting facts that the classified information would tend to prove, thereby
obviating the need for disclosure of the
specific sensitive information. If the court
finds such substitution inadequate to preserve the defendant’s right to a fair trial,
and the government continues to object to
the use of the information, the court must
order the defendant not to disclose the

classified information. At the government’s request, part or all of these pretrial
proceedings are held in camera.7
The government may also request,
under CIPA, an in camera hearing
concerning the use of any classified information that the government seeks to
introduce at trial, and it may move that
it be permitted to offer substitutions
(i.e., summaries or statements admitting
relevant facts) for such information.
Similarly, CIPA permits the government
to move for, and the court to authorize,
either the deletion of classified information from documents to be produced to
the defendant or counsel in discovery,
or the substitution of summaries or
statements admitting relevant facts for
such documents.8
CIPA: Pertinent Provisions
The statute’s pertinent provisions are
discussed in more detail below.
Subsection 1(a) of CIPA defines
classified information as follows:
[A]ny information or material that has
been determined by the United States
Government pursuant to an Executive
order, statute, or regulation, to require
protection against unauthorized disclosure for reasons of national security. . . .

Subsection (b) defines national security to mean the “national defense and
foreign relations of the United States.”
Section 2 provides that “[a]t any time
after the filing of the indictment or information, any party may move for a
pretrial conference to consider matters
relating to classified information that
may arise in connection with the prosecution.” Following such a motion, the
court “shall promptly hold a pretrial
conference to establish the timing of requests for discovery, the provision of
notice required by section 5 of this Act,
and the initiation of the procedures established by section 6” to determine
use, relevance, or admissibility of classified information.
Section 3 requires the court, upon the
government’s request, to issue a protective order “against the disclosure of any
classified information disclosed by the
United States to any defendant in any
criminal case. . . .” The protective order
applies to all classified materials furnished to the defense under the govern-
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ment’s discovery obligations and may
be used to prevent the defendant from
disclosing classified information already
in his possession.
Discovery of Classified Information
Section 4, although creating no new
rights or limits on discovery, does
require courts to consider secrecy concerns when applying general discovery
rules. The District of Columbia Circuit
has established a three-pronged test
for the discovery under CIPA of classified information that would otherwise
be turned over to the defendant under
Federal Rule of Criminal Procedure 16:
(1) To be entitled to discovery under
CIPA, the defendant must make a
threshold showing that the requested
material is relevant to his case.
(2) If such a showing can be made,
the court must determine whether or
not the government has asserted a colorable claim of privilege, that is, a basis for the classification of the information at issue.
(3) If so, then the defendant must
show that the information would be
helpful to his defense.9

Even when a defendant can make
these showings, the court can balance
the defendant’s interests in obtaining
the information against the government’s obligation to protect national
security.10 As the legislative history of
Section 4 indicates that
when pertaining to discovery materials, [Section 4] should be viewed as
clarifying the court’s power under
Federal Rule of Criminal Procedure 16
(d)(1). This clarification is necessary
because some judges have been reluctant to use their authority under the
rule although the advisory comments
of the Advisory Committee on Rules
states that “among the considerations
taken into account by the court” in deciding on whether to permit discovery
to be “denied, restricted or deferred”
would be the protection of information
vital to the national security.11

Even if classified information is
deemed discoverable, Section 4
provides thus:
The court, upon a sufficient showing,
may authorize the United States to
delete specified items of classified information from documents to be
made available to the defendant

through discovery under the Federal
Rules of Criminal Procedure, to substitute a summary of the information
for such classified documents, or to
substitute a statement admitting the
relevant facts that classified information would tend to prove.

Section 4 further provides that the
government may demonstrate that
such alternatives are warranted in an
in camera, ex parte submission to the
court alone.12
Pretrial Evidentiary Rulings
CIPA establishes a series of three steps in
handling classified information before
trial: (1) the defendant must specify in
writing and in detail the precise classified
information he reasonably expects to disclose; (2) the court, on the government’s
motion, must conduct a hearing to determine the use, relevance, and admissibility
of the proposed evidence; and (3) following the court’s hearing and findings of
admissibility, the government may move
to substitute an admission of relevant
facts or summaries for otherwise admissible classified information.
Section 5(a) Notice Requirement
Section 5(a) requires a defendant who
reasonably expects to disclose or to
cause the disclosure of classified information at any trial or pretrial proceeding
to provide timely written notice to the attorney for the government and the court.
Such notification shall take place “within
the time specified by the court or, where
no time is specified, within thirty days
prior to trial. . . .” The thirty-day time
frame is intended to give the government
the opportunity to ascertain the potential
harm to national security and to consider
various means of minimizing the cost of
disclosure. Any form of notice provided
less than thirty days prior to trial clearly
does not permit the government to accomplish this objective.
This notice requirement mandates
“that the defendant state, with particularity, which items of classified information entrusted to him he reasonably
expects will be revealed by his defense
in this particular case.” The government’s belief that a defendant may assert a defense involving classified material cannot substitute for the formal no-

tice mandated by Section 5(a).13
Section 5(b) permits the court to preclude disclosure of classified information if the defendant fails to provide a
sufficiently detailed notice far enough
in advance of trial.
The Section 5(a) notice is the central
document in CIPA. After CIPA procedures have been followed, the government should not be surprised at any
criminal trial when the defense discloses, or causes to be disclosed, any
item of classified information. The
court, the government, and the defendant should be able to refer to the
Section 5(a) notice and determine,
whether the evidence consisting of classified information was contained in it.14
Section 6(a) Hearing
Once the defendant files a notice of intent
to disclose classified information under
Section 5, the government may then petition the court for a hearing under Section
6(a). The purpose of the hearing under
Section 6(a) is “to make all determinations concerning the use, relevance, or
admissibility of classified information
that would otherwise be made during the
trial or pretrial proceedings.” Most important, for purposes of the discussion
concerning public access rights, Section
6(a) mandates that the pretrial hearing be
held in camera with both parties present
if the attorney general certifies that a public proceeding may result in the disclosure of classified information (which is
always a foregone conclusion).
At the Section 6(a) hearing, the court
hears the defense’s proffer and the
arguments of counsel and then rules on
whether the classified information identified by the defense is relevant under the
standards of Federal Rule of Evidence
401. The defendant has the burden of establishing that the evidence is relevant and
material.15 At the conclusion of the Section
6(a) hearing, the court must state in writing the reasons for its determinations as to
each item of classified information.
Substitution Under Section 6(c)
In the event that the court finds one or
more items of classified information
proffered by the defendant admissible,
the government has the option of offer-

ing substitutions pursuant to Section
6(c). The government may move to substitute either (1) a statement admitting
relevant facts that the classified information would tend to prove, or (2) a
summary of the classified information
instead of the classified information itself.16 A motion for substitution shall be
granted if the “statement or summary
will provide the defendant with substantially the same ability to make his defense as would disclosure of the specific
classified information.”
Section 6(d): Sealing Records
If the court rules that classified information may not be used, Section 6(d) requires the court to seal, and preserve
for use in the event of an appeal, the
records of any in camera hearing held
under the act to decide such questions
of admissibility. The defendant may
seek reconsideration of the court’s determination prior to or during trial.
Inadmissible Classified Information
When the court determines that specific
items of classified information are relevant and admissible and then denies the
government’s motion for substitution
under Section 6(c), Section 6(e)(1) permits the government, by affidavit from
the attorney general, to object to the
disclosure of the classified information
at issue. In such cases, the court “shall
order that the defendant not disclose or
cause the disclosure of such information.” Section 6(e) lists the sliding
scale of sanctions the court may impose
against the government as a means of
compensating for the defendant’s inability to present proof regarding specific items of classified information.
Interlocutory Appeal
Section 7(a) provides for an interlocutory appeal by the government regarding any decision or order of the trial
judge “authorizing the disclosure of
classified information, or for refusing a
protective order sought by the United
States to prevent the disclosure of classified information.” The term disclosure
within the meaning of Section 7 includes both information that the court
orders the government to divulge as
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well as information already possessed
by the defendant that he intends to
make public.17
Introduction of Classified
Information
Section 8(a) provides that “[w]ritings,
recordings, and photographs containing
classified information may be admitted
into evidence without change in their
classification status.” Recognizing that
classification is an executive, not a judicial function, Section 8(a) implicitly allows the classifying agency, upon completion of the trial, to decide whether
the information has been so compromised during trial that it could no longer
be regarded as classified.
Section 8(b) permits the court to order
admission into evidence of only a part of
a writing, recording, or photograph.
Alternately, the court may order into evidence the entire writing, recording, or
photograph with redaction of all or part
of the classified information contained
therein. However, Section 8(b) does not
provide grounds for excluding or excising part of a writing or recorded statement that ought, in fairness, be considered contemporaneously with it. Thus,
the court may admit into evidence part of
a writing, recording, or photograph only
when fairness does not require the whole
document to be considered.
CIPA Does Not Trump
First Amendment
“Public scrutiny over the court system
serves to (1) promote community respect
for the rule of law, (2) provide a check on
the activities of judges and litigants, and
(3) foster more accurate fact finding.”18
Closed proceedings lead to distrust of the
judicial system if, for example, the outcome is unexpected and the reasons for it
are hidden from public view. That is why,
under the First Amendment, criminal
court proceedings are presumptively open
to the public and press.19
Although the First Amendment right
of access to court proceedings is not absolute, it cannot be set aside except in
the face of express findings that compelling interests require otherwise.
Thus, the Supreme Court has held, the
presumption of public access to judicial

proceedings can be overcome only by
showing that closure “is essential to
preserve higher values and is narrowly
tailored to serve that interest.”20 Under
Press-Enterprise Co. v. Superior Court
of California, to justify an order denying access, a trial court must
1. identify an overriding interest requiring denial of access,
2. narrowly tailor the closure order to
protect that interest (and, in doing so,
specifically consider alternatives to
denying access), and
3. make specific findings adequate to
support the decision that closure is
the only alternative that can serve
that interest.21

The government cannot invoke national security as a trump card for
justifying wholesale closure; the courts
have rejected arguments that the First
Amendment requirements do not apply
just because the United States asserts that
national security interests are at stake:
[T]roubled as we are by the risk that
disclosure of classified information
could endanger the lives of both
Americans and their foreign informants, we are equally troubled by the notion that the judiciary should abdicate
its decisionmaking responsibility to the
executive branch whenever national security concerns are present. History
teaches us how easily the spectre of a
threat to “national security” may be
used to justify a wide variety of repressive government actions. A blind acceptance by the courts of the government’s insistence on the need for secrecy, without notice to others, without
argument, and without a statement of
reasons, would impermissibly compromise the independence of the judiciary
and open the door to possible abuse.22

CIPA does not trump the First
Amendment’s presumption of access to
court proceedings. “Even disputes about
claims of national security are litigated
in the open.”23 As discussed above and
aptly noted in a recent law review article on the subject,24 CIPA is a narrow
statute that was adopted in specific response to “graymail, a practice whereby
a criminal defendant threatens to reveal
classified information during the course
of his trial in the hope of forcing the
government to drop the criminal charge
against him.”25 The act “does not apply
to the threatened disclosure of all classi-
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fied information, but only to that information specifically put to issue by the
statute.”26 That is, CIPA gives the government the right to ask the court to determine in camera, in advance of the public
proceedings, whether specific classified
information is going to be admissible; if
so, then Section 6 enables the government to propose unclassified summaries
as substitutions for the classified information, subject to the court’s approval.
Of course, and as several courts have
recognized, CIPA does not purport to,
and could not, override the requirements of the First Amendment with respect to public access to proceedings.27
Certainly, CIPA itself does not authorize the court to close any portion of the
criminal trial: “[t]here is nothing in
[CIPA’s legislative history] to suggest
that the government may close all or
part of a public trial.”28 Furthermore,
“[e]ven in the absence of CIPA, the
mere assertion of national security concerns by the government is not sufficient reason to close a hearing or deny
access to documents.”29
Post–September 11 cases
Although it is clear enough that CIPA
alone does not justify the wholesale closure or sealing of courtrooms or records,
the limitations it imposes on testimony and
presentation of evidence have been invoked to justify various constraints on
public and press access to proceedings and
documents. “CIPA is a procedural statute,
and the legislative history of it shows that
Congress expected trial judges to fashion
creative solutions in the interests of justice
for classified information problems.”30 The
trio of access cases discussed below illustrate how these solutions are fashioned in
practice in a post–September 11 world.
United States v. Ressam
In United States v. Ressam, the “Millennium Bomber” prosecution, the Seattle
Times requested that certain pleadings
submitted under seal to the district court
“for ex parte, in camera discovery determinations” under CIPA “be unsealed pursuant to the public’s First Amendment
and common law right of access.”31
The government’s “arguments against
the unsealing of all CIPA-related mate-

rials were threefold.” First, the government contended that the classified materials were properly sealed by the court
and remained beyond the scope of the
public’s First Amendment right of access. Even assuming arguendo that the
right of public access attaches to the
classified materials, the government
contended that continued nondisclosure
was required to protect the compelling
interests of national security, particularly in the aftermath of September 11.
Finally, the government argued that
“CIPA . . . greatly restrict[s] the judicial
branch’s authority to disclose classified
information that has been designated as
such for ex parte, in camera review under CIPA by the Executive Branch.”32
The court found the question before
it was one “of first impression,”
namely, “whether the supporting documents and resulting protective order in
an ex parte, in camera hearing pursuant
to sections 4 and 6 of CIPA are subject
to the qualified right of access to criminal proceedings and documents.”33
The court first observed that the public
had no “‘tradition of access’ to documents that are submitted as part of an ex
parte, in camera hearing to determine
whether certain information in the
Government’s possession is discoverable” and that it “necessarily follows that
there is no tradition of access to the supporting documents in CIPA proceedings,
which are, by their very nature, ex parte,
in camera discovery determinations.”34
On the other hand, the court was at
pains to point out that it was “not using
Congress’s enactment of CIPA to override the constitutional right of access,”
noting that
[a]t least two district courts [United
States v. Poindexter, 732 F. Supp. 165
(D.D.C. 1990), and United States v.
Pelton, 696 F. Supp. 156 (D. Md.
1986)] have examined the interaction
of the procedures established by CIPA
and the right of access to parts of a
criminal trial and have rejected the use
of CIPA itself as a grounds for closure
of the criminal proceeding.35

Although both Poindexter and Pelton
clearly hold that CIPA cannot negate the
public’s First Amendment right of access
to criminal trials or closely related pretrial proceedings, neither case is inconsis-

tent with continued closure of the CIPArelated materials in this action. As an initial matter, both cases involved testimony
and evidence that was integrally involved
in the actual presentation to the jury. As
the Supreme Court has made clear, the
criminal trial itself is the most fundamental judicial proceeding to which the First
Amendment right attaches.
Here, in contrast, the Times’s request
to unseal documents involves information
submitted solely for the purpose of aiding
the court in making pretrial discovery determinations regarding classified information.36 Thus, although rejecting the
government’s broad assertion that CIPA
materials are per se “beyond the scope of
the public’s First Amendment right of access,” the court held that the access right
was less compelling with respect to materials that related only to the CIPA proceedings, as opposed to material that
would be introduced at trial.37

rials themselves is extremely limited.”39
But the government overreached. It
contended, in essence, that “its appeal
and all related pleadings were ‘CIPA
proceedings’” and “sought to invoke the
statute . . . to argue that there was no
tradition of access to hearings conducted pursuant to CIPA,” even though
“[a]s far as the government’s brief on
the merits, and the public record revealed, no proceeding under sections 4,
5 or 6 of CIPA took place with respect
to defendant’s motion for access to Mr.
bin al-Shibh.”40
The news media intervened before

United States v. Moussaoui
Zacarias Moussaoui was “the only individual being prosecuted” for the
September 11 terrorist attacks, and his
trial was “the subject of intense public
interest,” in no small part due to “concern about whether the government is
affording sufficient protection to
Moussaoui’s constitutional rights and
the rights of other terrorism suspects.”38
The focus of the news media’s access motion in United States v.
Moussaoui was the government’s appeal to the Fourth Circuit of the district
court’s order allowing defendant
Moussaoui access to Ramzi bin alShibh, an al-Qaeda terrorist who had
been captured and was in U.S. custody.
All the court documents concerning bin
al-Shibh, in the district court and on appeal, were sealed; and the government
had requested that the appellate oral argument should be closed to the public,
ostensibly on CIPA grounds.
The media never sought to view classified materials in Moussaoui, and, indeed,
there was “little doubt that in the typical
CIPA case—i.e., one in which the defendant has access to classified information
and the government seeks a court ruling
on whether he may use it at trial—the
public’s right of access to the CIPA mate-

First Amendment.

CIPA cannot trump the
public’s right of access to
judicial proceedings and
records guaranteed by the

the Fourth Circuit to argue “that such
extensive sealing is both unnecessary
and violative of their constitutional and
common law rights of access to judicial
materials and proceedings.”41 The
Fourth Circuit concurred: “We disagree
with the Government’s contention that
because this appeal is related to CIPA,
all of the materials and the oral argument must be held under seal. . . . CIPA
alone cannot justify the sealing of oral
argument and pleadings.”42 Furthermore, noted the court, “the Government
has phrased its arguments as though
every document filed with this court
contains classified information. This is
not correct, and we decline the Government’s implicit invitation to gloss over
the significant differences in the kinds
of materials that have been presented
to us.”43
Instead, finding that it “must independently determine whether, and to
what extent, the proceedings and documents must be kept under seal,” the
court carefully examined each pleading
and concluded that (1) redacted copies
of Moussaoui’s pro se pleadings and the
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parties’ briefs on appeal would be placed
in the public file; (2) the government had
the burden of identifying which documents in its appendices were classified
and unclassified and presenting arguments
why the latter should remain sealed; and
(3) the government’s motion to close the
oral argument, and to seal the certificate
of confidentiality, should “be unsealed
and placed in the public file.”44
But it was “with respect to oral argument that the Government presse[d]
most strongly its claim that CIPA controls,” arguing that since it invoked
Section 7 of CIPA for appellate jurisdiction, “ the appeal itself is a ‘CIPA
proceeding’ which must be held in camera.”45 Again, the court disagreed, refusing to accept the government’s blanket
assertions and relying instead on
CIPA’s specific terms, namely, that although Section 6 “explicitly requires the

CIPA alone cannot justify
the sealing of oral arguments
and pleadings.
district court to hold an in camera hearing if the Attorney General certifies that
classified information would be revealed by a public hearing,” Section 7
“contains no such requirement. . . . We
therefore conclude that even if this appeal is authorized by CIPA § 7, that fact
alone does not mandate that the hearing
be conducted in a sealed courtroom.”46
Turning to the First Amendment, the
court found “no question” that it “guarantees a right of access by the public to
oral arguments in the appellate proceedings,” noting that “[s]uch hearings have
historically been open to the public.”
Striking a compromise, the court ordered that oral argument on the merits
of the appeal be bifurcated, with arguments on issues involving discussion of
classified information taking place in
closed session. “Unquestionably, our
decision to partially seal argument infringes, albeit for good reasons, upon
the rights of the press and the public,”
noted the court, but this harm was “sub-

stantially ameliorated by the release of a
redacted transcript of the sealed hearing
as soon as is practicable after the conclusion of argument.”47
United States v. Abu Marzook
More recently, in United States v. Abu
Marzook,48 the Northern District of
Illinois entered an order closing the
courtroom during testimony that implicated classified information under CIPA
in the context of a hybrid CIPA hearing/suppression hearing.
In Marzook, the defendant, Salah, was
charged with violating the Racketeer
Influenced and Corrupt Organizations
Act by providing material support and resources to Hamas, an anti-Israel extremist
group; Salah moved to suppress statements he allegedly made to Israeli government agents (the ISA) while he was in
Israeli custody. The government filed a
motion “to conduct certain portions of the
suppression hearing in a closed courtroom, pursuant to” CIPA. The government argued that a closed hearing was
“warranted to protect the safety of the
ISA agents and the sanctity of the ISA’s
intelligence gathering methods,” which
had been deemed classified under certain
United States executive orders.49
Foreign Governments
Pursuant to executive orders, “information provided to the United States
Government by a foreign government”
in confidence constitutes “foreign government information,” the unauthorized
disclosure of which “is presumed to
cause damage to the national security.”
Because “Israel provided the substance
of the testimony of the ISA agents to
the United States with the expectation
that it would be held in confidence,”
there was “no doubt that the government has met its burden of showing that
the testimony of the ISA agents will be
classified.” Accordingly, the court
granted the government’s “request to
close the hearing to the public when
these agents testify because the Court
finds that the agents’ anticipated testimony falls within CIPA’s scope.”50
Salah challenged the designation of
the agents’ testimony as classified, but
the court rejected that argument, observ-
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ing that “at least one Circuit [the Fourth
Circuit] has held that a court cannot question the Executive’s designation of material as classified.”51 The Fourth Circuit
held likewise in Moussaoui, rejecting the
news media intervenors’ argument “that
we need not defer to the classification decisions of the Government. Implicit in
this assertion is a request for us to review,
and perhaps reject, classification decisions made by the executive branch. This
we decline to do.”52
The Chicago Tribune intervened to
challenge not the classification of the
ISA agents’ testimony, but the constitutionality of closing the suppression
hearing to the public. But, unlike
Ressam, which involved only material
submitted in “CIPA proceedings,” the
ISA agents’ testimony also went to the
merits of the case. Because “the government seeks to apply the agents’ testimony to the merits of the suppression
hearing and thus practically, the CIPA
hearing will coincide with a portion of
the suppression hearing,” the court held,
“the government must establish that
courtroom closure squares with the
Constitution, even though CIPA independently covers the agents’ testimony.”53 Thus, the potentially conflicting mandates of CIPA and the
Constitution were squarely at issue and
had to be reconciled.
Although acknowledging that “[t]he
First Amendment presumes that there is
a right of access to proceedings and
documents which have ‘historically
been open to the public,’” the court held
“closure of the courtroom to protect the
CIPA-governed ISA testimony is justified under the mandates of Press
Enterprise”:
The United States has rebutted the
presumption of openness based on its
showing that the anticipated testimony is classified and governed by
CIPA as addressed above. . . . The
United States has an overriding interest in maintaining the agents’ sensitive testimony—including testimony
regarding intelligence gathering
methods and counterintelligence
measures—as classified in order to
protect the national security of Israel
and the relationship between Israel
and the United States of sharing national security information. . . . An
open courtroom will defeat the over-

riding interest in maintaining the classification of this information because
once it becomes public, the Court
cannot reverse its disclosure.54

The court also cited the “risk of
grave danger” to the ISA agents if they
were publicly identified.55 The court further held its order was “narrowly tailored” because “the courtroom will only
be closed to the public during the testimony of the ISA agents”; it rejected the
defendant’s and the Chicago Tribune’s
alternative proposal to “have the ISA
agents testify with the public present,
and have the Court excuse the public
from the courtroom when questions
arise that will likely elicit classified information,” finding that (1) “the government has submitted uncontested evidence that the entirety of the ISA
agents’ testimony will be classified,”
and (2) “such a bifurcated procedure
would be extremely disruptive, disjointed, and impractical” with testimony
from live witnesses, as opposed to oral
argument from counsel.56
The court did, however, allow access
to all other portions of the hearing and
followed First Amendment precedent in
granting the Chicago Tribune’s alternative request, over the government’s objection, for “timely public access to the
transcripts of non-classified portions of
the [ISA agents’] testimony.”57
Conclusion
The government is given wide latitude—indeed, in many instances, unacceptably wide latitude—in determining
what is classified information.
Nevertheless, recent decisions indicate
that the courts will not give the government a blank check to close courtrooms
and seal records simply by its incantation of “CIPA proceedings.” The courts
have repeatedly recognized that CIPA
does not and cannot trump the public’s
presumed right of access to judicial proceedings and records guaranteed by the
First Amendment. Thus, if properly
educated about the contours and limits
of CIPA and the continued salience of
the First Amendment, courts will generally attempt to fashion an appropriate
solution that balances national security
interests with the press and public’s
constitutional rights to access.
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Abrams

On one level, Mr. Birenz is right. He
is, of course, free to abandon the ACLU
when it represents Nazis, Legal Aid
when it represents rapists, . . . I could go
on. But do I really have to demonstrate
to the chair of the ABA Forum on
Communications Law that the most disreputable and offensive characters
amongst us deserve full-throated and
skilled representation of their right to
have their say?
That said, I do not doubt for a moment

that robust, uninhibited, and wide-open
speech often leads to some level of psychic pain for those offended by the
speech or those voicing it. But that should
hardly lead us to condemn the ACLU for
representing unpopular, often justifiably
disdained, people who wish to say disagreeable things. In fact, if the ACLU did
not exist, we would need to form a new
organization to play that role. So why not
honor the ACLU instead of disparaging it
for doing just what it should?

(Continued from page 4)
may also have committed serious crimes.
It routinely takes on cases representing
students who wish to wear Confederate
flag T-shirts in school and adults who
distribute pornographic but not quite obscene materials on the Internet.
Unlike the Nazis, who threatened to
(but never did) march in Skokie, individuals such as Messrs. Hamdan and Hamdi
are credibly asserted by the government
to be (or to have been) actual terrorists.
Unlike the residents of Skokie, who
could pull their blinds down for a few
moments to avert seeing any Nazi, the
school kids subjected to Confederate Tshirts for days on end could hardly avoid
seeing on a continuing basis what they or
their parents viewed (with reason) as
racist mementos on the backs of their
classmates. These are the same kids
who are too often the Internet viewers
of materials so pornographic and so
degrading that no parent could be anything but distressed. Yet the ACLU
served us all by representing or supporting the defendants in all these and
scores more cases that raised serious,
even critical, civil liberties issues.
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We report in this issue on the first two
First Amendment cases for which the
Supreme Court has granted certiorari
and a related student speech case that is
still pending.
State Limits on Political Activities
Funded by Fees from Union
Nonmembers
On January 10, 2007, the Supreme
Court will consider limitations on
organized labor’s political activities
when it hears consolidated cases
Davenport v. Washington Education
Ass’n, No. 05–1589, and Washington v.
Washington Education Ass’n, No.
05–1657. These cases address the
constitutionality of Section 760 of
Washington’s Fair Campaign Practices
Act, which prohibits unions from using
nonmember agency shop fees “to make
contributions or expenditures to influence an election or to operate a political
committee, unless affirmatively authorized by the individual.”1
The Washington Education
Association (WEA) is the exclusive bargaining agent for Washington state educational employees, and, thus, both
members, through dues, and nonmembers, through equivalent agency shop
fees, shoulder the costs related to collective bargaining. While some portion of
these funds goes toward collective bargaining, some other portion—often
referred to as “nonchargeable”—supports
ideological endeavors. The constitutionality of such an arrangement is well
established, as long as the rights of dissenting nonmembers are adequately
protected. Indeed, to comply with the
Court’s mandate in Chicago Teachers
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the Washington, D.C., office of Jenner
& Block LLP. Matthew S. Hellman
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Union v. Hudson,2 WEA sends a socalled Hudson packet twice a year to
nonmembers, offering them an opportunity to object to its nonchargeable expenditures and receive rebates of those
funds. The State of Washington and
a group of nonmember educational
employees challenged this procedure in
state court as a violation of Section 760’s
affirmative authorization requirement;
the WEA countered that the authorization requirement was unconstitutional.
In a six–three decision, the
Washington Supreme Court held for the
WEA in both actions.3 The court held that
the opt-in requirement is unconstitutional
because it upsets the carefully constructed
balance struck between members’ and
nonmembers’ First Amendment rights. In
particular, the court held that the affirmative authorization provision protects dissenting nonmembers at the expense of
members, who face a heavier administrative burden, and supporting nonmembers,
who face an additional burden on “their
right to associate themselves with the
union on political issues.”4 Moreover, the
court concluded under Boy Scouts v.
Dale5 that Section 760 “significantly
burdens the union’s right of expressive
association,”6 and does not pass constitutional muster because, as evidenced by
Hudson’s opt-out procedures, it is not the
least restrictive means available to protect
dissenters’ rights.
The dissent vigorously disagreed.7 It
noted first that, because the union’s right
to have employers withhold agency fees
is statutory, the entire scheme could be
repealed without violating any constitutional rights. Section 760’s lesser limitation, the dissent reasoned, could not be
constitutionally barred. The dissent also
characterized Hudson’s familiar opt-out
procedure as a constitutional floor protecting dissenters’ rights, not a ceiling
limiting them. Finally, it took issue with
the majority’s expressive association
holding, arguing that Section 760 could
not impinge on any associational freedom
because it deals solely with nonmem-

bers—individuals who have affirmatively
chosen not to associate with the union.
Echoing the dissent’s concerns, the
petitions for certiorari, along with four
amicus briefs filed in support, urged
the Court to clarify this area of First
Amendment law as well as to resolve
conflicting federal court decisions. The
cases provide an opportunity for the
Court to sharpen the fuzzy contours of
First Amendment doctrine in the union
dues context. Not only must the Court
take the next step in this line of cases
and address whether Hudson’s mandate
represents a constitutional maximum or
minimum standard, it will likely also
address the extent of organized labor’s
right to associate as well as of dissenters’ rights not to engage in political
speech. The Court’s opinion could have
widespread ramifications for several
similar state laws and federal limits on
union-funded political activity.
Student Speech Rights
The scope of free expression at school is
the subject of a recent grant of certiorari
by the Supreme Court and the subject of
another high profile petition. Both cases,
which are from the Ninth Circuit, raise
interesting questions about the leeway
that administrators have to restrict messages that they believe are harmful to
other students or to the school’s mission.
Frederick v. Morse8
In Morse, Joseph Frederick, an Alaskan
high school senior unfurled a large banner that read “BONG HITS 4 JESUS” at
a televised school rally held to celebrate
the carrying of the Olympic torch past
the school. When the school’s principal,
Deborah Morse, saw the sign, she told
Frederick, who was across the street
from the school, to take down the banner. Frederick responded “What about
the Bill of Rights and freedom of
speech?” At that point, Morse took the
banner and said it had to come down
because it was in violation of the school’s
policy banning the display of material
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that promoted the use of illegal drugs.
Frederick received a ten-day suspension.
Frederick then filed suit against
Morse and the school board in federal
court under § 1983. The district court
granted summary judgment on the
ground that his rights were not violated
and because Morse was entitled to qualified immunity. The Ninth Circuit, per
Judge Kleinfeld, reversed, finding both
that Morse had violated Frederick’s First
Amendment rights, and that the violation
was sufficiently clear that she was not
entitled to qualified immunity.
The court noted that Morse defended
her actions not on the ground that the
banner would cause disruption, but that
“its message would be understood as
advocating or promoting illegal drug
use.” It found that as a result, “the
question comes down to whether a
school may, in the absence of concern
about disruption of educational activities, punish and censor non-disruptive,
off-campus speech by students during
school-authorized activities because the
speech promotes a social message contrary to the one favored by the school.”
Reviewing Tinker v. Des Moines
Community Independent School District9
and other school free expression cases,
the court found that where the expression
was not lewd, school-sponsored, or disruptive, a school could not restrict student
speech merely because it disagreed with
the message. The court conceded that the
school might have had more authority to
restrict speech “likely to interfere with the
school’s core educational mission” had it
been displayed in the classroom, but it
found the nonclassroom setting of the
banner “did not interfere with the
school’s basic educational mission.” It
then concluded that its precedents were
sufficiently clear to foreclose qualified
immunity.
Morse and the school board petitioned for certiorari, which was granted
on December 1, 2006, after the Supreme
Court held the case over for four consecutive conferences.
Harper v. Poway Unified School District10
In Poway, Tyler Harper, a high school
student, wore a T-shirt to school that
said “BE ASHAMED, OUR SCHOOL
HAS EMBRACED WHAT GOD HAS

CONDEMNED” on the front and
“HOMOSEXUALITY IS SHAMEFUL
‘Romans 1:27’” on the back. Harper
wore the shirt, and one with a similar
message, on two consecutive days, one
of which was the Day of Silence held
by the school’s Gay-Straight Alliance
in what it described as an effort to
increase tolerance.
On the second day Harper wore the
shirt, he was given a dress code violation by a teacher and told to speak to an
administrator. After speaking with the
principal, Harper refused to remove the
shirt and was told that he had to remain
in the school’s front office for the
remainder of the day. Harper was not
suspended or otherwise reprimanded.
Harper filed suit in federal court. The
district court denied his motion for a
preliminary injunction, and the Ninth
Circuit, per Judge Reinhardt, affirmed
over a vigorous dissent by Judge
Kozinski. In affirming, the court found
that the school had the authority to regulate Harper’s speech as speech that
“intrudes upon . . . the rights of other
students” or “colli[des] with the rights of
other students to be secure and to be let
alone” under Tinker. The court stressed
the minority status of homosexual students and contended that Harper’s speech
was “detrimental not only to their psychological health and well-being, but
also to their educational development.”
It found that “[t]hose who administer our
public educational institutions need not
tolerate verbal assaults that may destroy
the self-esteem of our most vulnerable
teenagers and interfere with their educational development.”
While the court recognized that there
was political disagreement in the country over the status of homosexuals, it
found that disagreement no different
than past disagreement about whether
“blacks or Jews should be permitted to
attend private universities and prep
schools.” The court stressed that not all
messages critical of a group could be
restricted, noting that messages critical
of “Young Republicans” or “Young
Democrats . . . would certainly not be
sufficiently damaging to the individual
or the educational process to warrant
limitation on the wearer’s First
Amendment rights.” Finally, the court
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noted that although the school’s actions
amounted to viewpoint discrimination,
such restrictions could be appropriate in
the school environment where vulnerable students were at risk.
Judge Kozinski, writing in dissent,
found the case “difficult and troubling,”
but concluded that no precedent supported the proposition that a mere Tshirt could be considered an “invasion
of the rights of others” within the
meaning of Tinker. The dissent noted
that Harper’s T-shirt was not worn in
isolation but in response to the GayStraight Alliance’s Day of Silence, and
thus should have been seen as part of
“a political give-and-take” rather than a
“campaign to demean or embarrass other

The WEA cases provide an
opportunity for the Court to
sharpen the fuzzy contours
of First Amendment doctrine
in the union dues context.
students.” According to the dissent, even
if a T-shirt could be found sufficiently
invasive, there was no basis for limiting
the court’s rule to students of minority
status. “Students may well have their
self-esteem bruised by being demeaned
for being white or Christian, or having
bad acne or weight problems, or being
poor or stupid or any one of the infinite
number of characteristics that will not
qualify them for minority status.”
After en banc review was denied
over a dissent by five judges, Harper
sought review in the Supreme Court.
Harper stressed that Ninth Circuit had
departed from the precedent of other
circuits in finding that negative speech
alone could interfere with the rights of
other students, and in finding that
schools could restrict student speech on
one side of a political debate. In a procedural wrinkle stemming from
Harper’s graduation from high school,
Harper’s sister has filed a motion to
intervene with the Court claiming the
same First Amendment interests as her
brother. Harper argues that if the Court
(Continued on page 27)
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does not grant the motion, his appeal of
the preliminary injunction would be
moot and that the Court should vacate
the injunction entered against him so
that his claim for damages can proceed.
The school district’s opposition to the
petition is due at the end of December.
The two cases, Harper and
Frederick, highlight the complexities of
applying First Amendment law at
school. In Harper, a T-shirt was found
to be sufficiency offensive to a minority group to warrant restriction. In
Frederick, the same court found the law
sufficiently clear to deny qualified
immunity to a school official who
required a student to remove a pro-drug
message that was described as contrary
to the school’s core educational mission.
With the grant in Frederick and the possibility of a grant in Harper, the Supreme
Court now has an opportunity to clarify
this difficult area of the law.
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