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Regulating Broadband
SCOTT BLAKE HARRIS, BRUCE L. GOTTLIEB, AND STEPHANIE WEINER

When Congress last revised the
Communications Act in 1996, telephone
companies (telcos) provided voice service and cable companies provided video
service. Although telephone and cable
companies both owned networks of
wires reaching virtually all American
homes, they were in no sense competing with each other. Broadband was still
over the horizon.
That world seems like a lifetime ago.
Both cable and telephone companies
now use their wires to provide a broadband connection that can be used to
provide voice, video, and high speed
Internet services. As a result, cable and
telephone companies are direct and
often nasty competitors. Cable companies have started providing telephone
service to significant numbers of customers; phone companies are beginning
to roll out IP (Internet Protocol) video
programming services; and the cable
and phone companies have for several
years been fighting ferociously to provide consumers with high speed
Internet access.
For regulatory lawyers, this long
anticipated but seemingly instantaneous
technological convergence raises two
distinct but interrelated questions. The
first is a straightforward matter of competition policy: How should the Federal
Communications Commission (FCC)
regulate two former monopolists that are
now competing head-to-head in a unified
Scott Blake Harris (sharris@harriswiltshire.
com) is the managing partner of Harris,
Wiltshire & Grannis LLP inWashington, D.C .
Bruce L. Gottlieb (bgottlieb@harriswiltshire.
com) and Stephanie Weiner (sweiner@
harriswiltshire. com) are associates with
the firm.

market? So far, the Commission has
supported removal of most price and
nondiscrimination regulation in hopes
that duopolistic competition will produce
fair prices and continued innovation.
The second is purely legal and
comes with a heavy dose of history and
formalism. Telcos have for the most
part been regulated under Title II of the
Communications Act, which is tilted
toward heavy federal regulation. Cable
companies, in contrast, have been regulated under Title VI, which favors limited federal involvement. The question,
then, is whether the Act allows enough
latitude for the Commission to eliminate these historic distinctions and
apply the same light regulatory touch
to cable and telephone broadband.
This article discusses the state of
play of broadband regulation, which is
rapidly changing even as we write this,
from both a policy and legal perspective. We begin by describing the technologies at issue. We then summarize
the historical regulation of both digital
subscriber lines (DSL) and cable, which
is essential to understanding today’s
regulatory dilemma. We next discuss
the legal obstacles to creating parity
between the two platforms, and the
Commission’s decision to regulate such
services under its Title I ancillary
authority. Finally, we discuss additional
policy issues raised by vertical integration between broadband and media
companies, as well as how the
Commission is tackling the latest legal
battle—how to regulate Voice over
Internet Protocol (VoIP) technology as
it displaces traditional circuit-switched
voice service.
(Continued on page 33)
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Ruminations on the State of Copyright
JERRY BIRENZ

We had quite a time figuring out, aside from the
usual legal questions (e.g.,
who owned the rights, was
it registered, etc.), what to
do about this. To whom do
we complain? How do we
identify the infringer?

Bruce & Jerry

The first time I ever saw a photograph
on the Internet, I was in the office of an
editor who worked for one of my firm’s
magazine clients. I remember that the
computer was run by a DOS operating
system, meaning that instructions for the
computer had to be typed in rather than
pointing a mouse cursor and clicking.
The editor brought me to a Usenet news
group about fashion models. I was familiar with Usenet news groups because I
indulged my passion for The Kinks
through a Usenet news group devoted to
that band. Indeed, that news group was
my original introduction to the Internet.
But until that day in the editor’s office,
my understanding of news groups was
that they were a way for people to share
words, i.e., text, over this magical medium. Now I was seeing a photograph for
the first time.
I recall that it took what felt like
minutes for the photograph to load on
the screen; it slowly appeared, from top
to bottom, until it was all there. It was a
bit fuzzy, as I recall, but what it was
was unmistakable: a photograph from
the editor’s magazine.
Jerry Birenz (jbirenz@sbandg.com) is a
partner with the New York City firm of
Sabin, Bermant & Gould LLP, specializing in publishing law, including copyright,
privacy, the Internet, and promotions.

These were just websites devoted
to this particular pair of twins. There
are fan websites devoted to everything.
We had stumbled into the world of “fan
sites,” sites run by fans of musicians,
actors, sports figures, cartoon figures,
candies, cars, etc. Some of these sites
are run by true fans who are sharing
their passion with other fans. Some of
these sites are run by record companies,
agents, or public relations agencies promoting their clients. We quickly understood what a time-consuming, expensive, and frustrating job it would be to
try to police and put an end to all of
these infringements and learned that we
had to make distinctions and draw lines.

Becoming a Web Cop
A few years later and now
a full-fledged “Internet
lawyer,” I received an email from another magazine client reporting that a website had
copied an entire profile the magazine
had published about a famous pair of
child actress-twins, including full-page
photographs, captions, text, etc. It was a
Up Close and Personal
clear case of copyright infringement,
Fast-forward a few years. In June 2004,
only this time we had all the legal and
my two daughters and I each separately
other issues worked out because we
won a contest to meet Bruce Springsteen
were experienced at this sort of thing.
in Asbury Park, have him autograph a
The infringement occurred during the
book, and have our picture taken with
magazine’s period of exclusivity, the
him (with our own cameras). There were
magazine had registered its copyright
200 winners altogether, and the winners
claim, the website itself had posted the
were lined up in random order starting in
pictures and therefore was the infringer,
the room where Bruce was. When it was
the operator of the website was identifiher turn to meet Bruce, my older daughable (through the magic of “Who Is”
ter handed her digital camera to the desqueries), and we knew what to do.
ignated picture taker and asked Bruce if
We sent a cease-and-desist letter (by
she could give him a kiss. He laughed
e-mail and mail) and got back a pretty
and said, “Sure.” As she kissed him, the
quick response promising to take the
(Continued on page 18)
infringing material down. But we
were surprised by what the website
Communications Lawyer (ISSN: 0737-N7622) is
operator went on to say: “Why are
published quarterly by the Forum on Communications
Law of the American Bar Association, 321 North
you picking on us when there are
Clark St., Chicago, IL 60610-4714. POSTMASTER:
dozens of other websites with the
Please send address corrections to ABA Service Center,
exact same material?” Included in
321 North Clark St., Chicago, IL 60610-4714.
the response was a list of thirty to
Communications Lawyer is aimed at attorneys and
other communications specialists. It provides current
forty other websites. We looked at
practical information, public policy, and scholarly
all of them and were stunned. Our
articles of professional and academic interest to its
client’s photographs were on
members and other readers.
almost all of them, and so were
The opinions expressed in the articles presented in
Communications Lawyer are those of the authors
hundreds of other photographs and
and shall not be construed to represent the policies of
articles from our clients’ other
the American Bar Association or the Forum on
magazines as well as from many,
Communications Law. Copyright © 2005 American
Bar Association. Produced by ABA Publishing.
many other publications.

2 ■ Communications Lawyer ■ Summer 2005

Anatomy of a Federal Shield Law:
The Legislative and Lobbying Process
ROBERT D. LYSTAD

The driving forces behind establishing a
federal shield law in Congress are, no
doubt, the incarceration of New York
Times reporter Judith Miller and the home
detention sentence served by Rhode
Island television reporter James Taricani,
as well as the threatened sanctions against
a half dozen other journalists who have
thus far refused to identify their confidential sources. But the genesis of the shield
law effort was, in the eyes of many, the
pen of Judge Richard Posner, the influential jurist who sits on the U.S. Court of
Appeals for the Seventh Circuit.
It was Judge Posner who in July 2003
scoffed at the notion that the 1972 U.S.
Supreme Court decision in Branzburg v.
Hayes1 afforded journalists a privilege
not to disclose confidential sources or
other unpublished information. For more
than thirty years, the overwhelming
majority of state and federal courts had
read Branzburg as conferring a First
Amendment privilege, based largely on
Justice Lewis Powell’s concurring opinion. The judicial consensus had been that
the First Amendment provides journalists
with a qualified privilege to resist efforts
to compel testimony about their confidential sources or about unpublished
information gained in the course of
2
researching a story. In McKevitt v.
3
Pallach, however, Judge Posner reexamined Branzburg and declared the earlier
decisions to be misguided. In a dismisRobert D. Lystad (rlystad@bakerlaw.
com) is a partner in the Washington,
D.C., office of Baker & Hostetler LLP.
As counsel to the Society of Professional
Journalists, Lystad and his partner,
Bruce W. Sanford, have participated in
the media coalitions formed by the
Newspaper Association of America
(NAA) and the Media Law Resource
Center (MLRC) to lobby in favor of a federal shield law. The author thanks Kurt
Wimmer of Covington & Burling and
NAA’s Paul Boyle for the chart on page 9.

sive tone, he wrote that “some [courts
have] audaciously declare[d] that
Branzburg actually created a reporter’s
privilege,” adding that “rather than speaking of privilege, courts should simply
make sure that a subpoena duces tecum is
reasonable in the circumstances, which is
the general criterion of judicial review of
4
subpoenas.” In refusing to quash the
subpoenas on Taricani and Miller, judges
in Rhode Island and the District of
Columbia found that the First Amendment
provides no protection for reporters
who are called upon to provide evidence in criminal investigations.
With intensity not previously seen
and with the media industry united as
never before, the push for a federal
shield law is now in full swing. The task
is to convince members of Congress,
who count a few confidential informants
among them, that it is in the public’s
interest to confer a testimonial privilege
on journalists similar to those for spouses, the clergy, and psychotherapists.
Although past experiences suggest that
this new effort is an uphill climb, previous
efforts to enact a federal shield statute did
not have a unified media industry or the
urgency of the current situation in which
a number of reporters have served time in
jail or may soon face contempt citations.
There is now a coordinated effort among
nonprofit journalism associations, such as
the Newspaper Association of America
(NAA), the Society of Professional
Journalists (SPJ), the American Society
of Newspaper Editors (ASNE), and
the Radio-Television News Directors
Association (RTNDA), plus a large and
growing number of media companies, to
lobby for a federal shield law.
The Early Efforts
The first major effort to secure passage
of a federal privilege law came in the
early 1970s just after the Supreme
Court’s 1972 ruling in Branzburg.

During the late 1970s, a second push
followed the jailing of New York Times
reporter Myron Farber for his refusal to
divulge confidential research files to a
5
defendant in a murder trial. According
to a House committee report, ninetynine bills for a federal shield law were
introduced, albeit unsuccessfully, in the
six years after Branzburg.
The proposals failed for two principal
reasons. First, supporters of the legislation could not agree on how the law
should define journalist. Second, press
groups at the time insisted on an absolute
privilege against the disclosure of confidential information instead of a qualified
privilege that would require reporters and
journalists to disclose information only
6
under certain circumstances.
In 1974, the American Bar
Association (ABA) House of Delegates
voted 157-122 against a shield law for
reporters, with opponents contending
that the media were putting themselves
“above the law” and arguing that the
immunity would extend to the underground press and “college dropouts”
claiming to be journalists. The same
year, Sen. Sam Ervin Jr., who presided
over subcommittee hearings concerning
the reporter’s privilege, attributed congressional inaction to several factors:
the media’s insistence on absolute privilege, which was politically impossible;
fear by some reporters that protective
legislation would open the door to legislative regulation of the press; judicial
interpretations that Branzburg conferred
a qualified reporter’s privilege; prosecutorial restraint against subpoenaing
journalists; and the consuming national
and congressional obsession with the
7
ramifications of the Watergate scandal.
A third effort came in the late 1980s
after the U.S. Department of Justice
(DOJ) issued to television networks a
number of subpoenas that sought production of TV footage of the hijacking
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of a TWA plane in Beirut and Algiers for
use in a grand jury proceeding to identify one of the hijackers. According to
the Reporters Committee for Freedom
of the Press, Sen. Harry Reid, D-Nev.,
approached press organizations about filing a bill but dropped those plans when
they could not agree on what they want8
ed. Reid’s general counsel at the time,
Evan J. Wallach, described the split
as follows:
The reason there was no consensus
was because there were two groups:
the “purists” who refused to believe
that the Branzburg trilogy was the last
word and felt that any protection provided by legislation could be abrogated, and the “realists” who were willing to take what they could get. The
realists were mostly lawyers, and the
purists were mostly reporters.9

Ervin’s comment that courts were
willing to interpret Branzburg as conferring a privilege proved prescient.
Starting in the late 1970s and into the
1990s, numerous state and federal
courts read Branzburg to support the
existence of a constitutional privilege.
Simply put, the media were doing well
enough in court to avoid Congress.
Laying the Groundwork
But with Judge Posner’s decision in
McKevitt and the subsequent court decisions affecting James Taricani, Judith
Miller, Matthew Cooper, and others,
media organizations began to rethink
10
their strategy. As a starting point, the
11
Media Law Resource Center (MLRC),
with a grant from the McCormick
Tribune Foundation, commissioned a
white paper during summer 2004 to
examine the origins of the reporter’s
privilege, provide an historical overview
of the constitutional privilege after
Branzburg, survey legislative and regulatory developments, and argue that the
Supreme Court’s First Amendment
jurisprudence supports the protection of
12
journalists in their newsgathering efforts.
After the white paper was published,
more than twenty different media companies, plus another ten journalism
organizations, joined forces to explore
the contours of a shield law proposal.
Leading media lawyers began speaking
13
publicly of the need for a shield law,

and both the MLRC and the Practicing
Law Institute sponsored symposia in
November 2004 to discuss, in part,
whether to push for a shield law in
Congress. In December, the NAA, the
primary lobbying arm of major American
newspaper publishers, created its own
media coalition in Washington and, in
frequent consultation with MLRC members, began devising a long-term strategy
to win support in Congress.
Senator Dodd Makes the First Move
Sen. Christopher Dodd, D-Conn.,
launched shield law legislation in midNovember 2004. Media representatives
provided feedback to Dodd’s staff
regarding his approach to the legislation. His proposal, the Free Speech
Protection Act of 2004 (S. 3020), ultimately drew heavily from the District
of Columbia Shield Law, one of the
strongest state law privilege statutes on
14
the books. It included an absolute
privilege against disclosure of confidential sources, and a qualified privilege
for nonconfidential sources that could
be met only if the party seeking disclosure could demonstrate that the news or
information sought was “critical and
necessary to the resolution of a significant legal issue,” an even stronger standard than that contained in the D.C.
15
shield law.
In a statement on the Senate floor
when introducing the legislation, Dodd
cited the circumstances surrounding
Taricani and Miller as part of the reason
why this legislation was necessary. But
he also emphasized the public’s interest
in the legislation, remarking that
Congress cannot afford to stand idly
by and allow our sacred First
Amendment freedoms to be threatened. Let me be clear. The legislation
I submitted to the desk, the Free
Speech Protection Act of 2004, is not
merely about protecting the press.
Instead, this legislation is about consumer protection. It is about openness, debate, the free flow of information and deliberation—the very ideals
that the Senate holds so dear.
It is also about ensuring that our constituents, the American citizenry, have
access to the knowledge and information they need to make educated
decisions and fully participate in
our democracy.16
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Dodd knew no action would be taken
on the bill in the final days of the 108th
Congress but promised to reintroduce it
when the new Congress convened in
January 2005. Meanwhile, dozens of
newspapers weighed in with editorials
in late November 2004 supporting the
17
Dodd legislation.
Drafting a New Bill
As Congress adjourned for the winter
recess, John Sturm, NAA’s president,
and Paul Boyle, NAA’s senior vice
president for public policy, pondered
possible sponsors from the Republican
ranks to champion a new shield law.
Meanwhile, two respected representatives separately were already talking
with their staffs about federal shield
legislation. The first was Rep. Mike
Pence, R-Ind., a former radio talk-show
host and chairman of the influential
Republican Study Committee. In a story
he relates with relish, Pence tells audiences that his interest in a shield law
came after reading an editorial in the
New York Times that suggested such a
law would never garner Republican
support in Congress. Next came Rep.
Rick Boucher, D-Va., a highly regarded
moderate who, upon learning of Pence’s
interest, quickly joined forces with him
to form a bipartisan team. Boucher’s
interest in a shield law stems in part
from having argued a reporter’s privilege case in a moot court competition
while attending the University of
Virginia Law School more than thirty
years ago. Although Pence and Boucher
were willing to lead the charge, they
wanted to craft a bill that attacked the
problem in a different fashion than
Dodd’s approach in the Senate.
With the assistance of the House
Legislative Counsel (an office of
lawyers who turn policy ideas into legislative language), Pence and Boucher’s
staffs decided to look to DOJ guidelines
that govern the issuance of subpoenas
to members of the news media, an
approach that was encouraged by the
18
media coalition. By drawing on the
DOJ guidelines, the sponsors could
ensure that the legislation applied standards that were proven over time to protect journalists but also acknowledged

the legitimate and important interests in
law enforcement and the fair administration of civil justice. Adopted in 1973,
the DOJ guidelines have been in continuous operation for more than thirty
years. They set standards that the federal government must meet before DOJ
can request the issuance of a subpoena
against the news media in any government civil or criminal case, but do not
apply to other civil proceedings or, as
some have argued, to investigations led
by special prosecutors.
Pence and Boucher solicited support
from their colleagues in a January 27,
2005, “Dear Colleague” letter:
As you are well aware, the dissemination of information by the media to
the public on matters ranging from
the operation of our government to
events in our local communities is
invaluable to the operation of our
democracy. Without the free flow of
information from sources to reporters,
the public is ill equipped to make
informed decisions.
Unfortunately, last year, almost a
dozen reporters were served or threatened with jail sentences in at least
three different federal jurisdictions for
refusing to reveal confidential
sources. Compelling reporters to testify, and in particular, compelling them
to reveal the identity of their confidential sources, is a detriment to the
public interest. Without the promise
of confidentiality, many important
conduits of information about our
government will be shut down.19

The Pence-Boucher bill, dubbed the
Free Flow of Information Act (H.R.
581), was introduced on February 2,
2005. Fortuitously, Pence had breakfast
with his Hoosier colleague, Sen.
Richard Lugar, the week after H.R. 581
was introduced. Lugar, chairman of the
Senate Foreign Relations Committee,
immediately took an interest and the
next day introduced companion legislation (S. 340) in the Senate. In a statement released by his office, Lugar said:
It is important that we ensure
reporters certain rights and abilities to
seek sources and report appropriate
information without fear of intimidation or imprisonment. Without such
protection, many whistleblowers will
refuse to step forward and reporters
will be disinclined to provide our

constituents with the information that
they have a right to know. Promises
of confidentiality are essential to the
flow of information the public needs
about its government.20

Having Lugar take the lead in the
Senate was seen as significant. As
chairman of the Senate Foreign
Relations Committee, he would be in a
powerful position to back the legislation
when the inevitable concerns were
raised about the law’s potential ramifications for national security.
Details of the Pence-Boucher &
Lugar Proposals
The essence of the Pence-Boucher
(H.R. 581) and Lugar (S. 340) bills can
be summarized as follows:
Confidential sources would be
protected by an absolute privilege,
meaning that the right to withhold the
source’s name could not be overcome
by the subpoenaing party under
any circumstances.
Other information would be protected by a qualified privilege.
Subpoenaing parties could demand
information from reporters if they show,
by “clear and convincing evidence” and
after giving the reporter “notice and an
opportunity to be heard” in court, that
they have unsuccessfully attempted to
obtain the information “from all persons from which such testimony or document could reasonably be obtained,”
and (1) in criminal cases, that “(i) there
are reasonable grounds to believe that a
crime has occurred; and (ii) the testimony or document sought is essential to
the investigation, prosecution, or
defense,” or (2) in other cases, that “the
testimony or document sought is essential to a dispositive issue of substantial
importance” to the case.
Third-party records, such as telephone records and e-mail, would be
protected to the same extent as other
material held by journalists. The bill
would further require that journalists
be notified before such subpoenas are
issued and be given an opportunity to
contest them before the deadline for
submission of the records.
The bills would cover publishers,
broadcasters, and wire services, and

those who work for them. The definition of journalist would include freelance journalists who are working for a
publisher or broadcaster but not those
journalists without contracts. Bloggers
are not explicitly mentioned and thus
likely would have to fall under the
above categories in order to be afforded
21
the law’s protection.
The full text of the legislation as origi22
nally introduced appears on page 9–13.
Garnering Support
To drum up support, the Senate’s primary sponsors, Dodd and Lugar,
espoused the cause in an op-ed column
published in USA Today on March 16,
2005. They wrote that “[a]n independent press that is free to question, challenge and investigate is in our nation’s
best interest—regardless of which political party holds power. An effective
shield law would not simply protect the
rights of reporters, but all the liberties
23
we cherish as a nation.”
To buttress the sponsors’ efforts for
congressional backing, several press
organizations, including NAA, SPJ,
ASNE, RTNDA, and the Reporters
Committee, solicited support from their
members. NAA’s Sturm sent a letter to
major newspaper publishers urging support that said in part:
The public expects newspapers and
other media to provide important
news and information on matters of
public concern, including matters
relating to public policy and the government. If reporters are prevented
from getting the real story because
their access to confidential sources is
insecure, citizens do not receive the
information to which they are entitled
and the public interest isn’t served.
Information will trickle out rather
than flow, diminishing the public’s
ability to stay informed and hold its
government accountable.24

Media organizations and companies
began their education and lobbying
campaign on Capitol Hill, focusing on
members of the House and Senate
Judiciary Committees. Initially there
was slow but steady progress. By midApril, eighteen House members (nine
Republicans and nine Democrats) had
co-sponsored H.R. 581 while four sena-
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tors (three Republicans and one
Democrat) had co-sponsored S. 340.
But those lobbying for the legislation
were running into some hurdles on both
sides of the aisle.

would be greatly diminished, if not
dashed altogether. But progress nevertheless was being made with the number of co-sponsors increasing to thirtyone in the House and six in the Senate.

Running into Roadblocks
Some Democrats apparently were
reluctant to support the legislation,
concerned that they would be seen as
bailing the White House out of the
investigation into the Valerie Plame
leak. Republican and Democratic members alike expressed concerns that an
absolute privilege against forced disclosure of the identity of a confidential
source would limit the government
from vigorously pursuing some criminal investigations, particularly those
involving national security or intelligence. This reaction was especially
common among Judiciary Committee
members, many of whom are former
judges or prosecutors. Given the post9/11 world, some politicians were
treading carefully on any issue that had
homeland security implications.
Perhaps not surprisingly, DOJ likewise
was very skeptical about granting an
absolute privilege to reporters. The
department’s lack of support was
another reason why some Republican
members in particular were hesitant
to sign on.
Nevertheless, the education campaign continued. At NAA’s national
convention on April 19, 2005, a panel
discussion featured Judith Miller and
Arthur Sulzberger of the New York
Times, Tom Curley of the Associated
Press, Joan Walsh of salon.com, and
media attorney Bruce Sanford. After
the panel discussion, NAA’s president
made a renewed pitch to publishers to
become actively involved in promoting
the legislation.
To better understand DOJ’s objections to the legislation, two media coalition representatives met with three
high-ranking DOJ officials in early May
2005. It quickly became clear that without several modifications to the legislation, a shield law was never going to
win the department’s backing, and consequently the prospects on the Hill

Back to the Drawing Board
In May and June 2005, the NAA media
coalition went back to work to offer
suggestions to the bills’ sponsors that
would allay concerns raised by some
members of Congress and DOJ officials. Ultimately, the sponsors made
several revisions, the most critical being
Section 4, which would have provided
an absolute privilege against disclosure
of confidential sources. The revisions
took the following form:
Eliminate the absolute privilege for
confidential sources. The original legislation would have provided that federal
courts could not compel the disclosure
of confidential sources from covered
persons. The revised language would
offer no absolute protection for confidential sources. In cases of potential
harm to national security, which is the
matter of most concern to many congressional offices and DOJ, federal
courts could compel the disclosure of
confidential sources.
The revision accomplishes this
change by deleting Section 4 and adding
a new provision to Section 2 that would
permit a federal entity to compel the disclosure of confidential sources if (1) the
general conditions for disclosure (lack of
alternative sources and a high degree of
relevance to the proceeding) are met and
(2) disclosure of the identity of a source
is necessary to prevent imminent and
actual harm to the national security. The
provision also includes a balancing test
requiring a finding that the harm to be
addressed by disclosure outweighs the
public interest in protecting the free flow
of information.
Narrow the scope of coverage. The
original bill would have provided that a
covered person includes “a parent, subsidiary or affiliate of such an entity.” If a
newspaper published through a subsidiary and a subpoena was directed to
the parent company, for example, the
parent company would be covered. But
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potential supporters had raised concerns
about publishing entities owned by large
companies, such as General Electric, that
also have numerous nonmedia holdings.
Although the original drafters believed
that Section 3 clearly indicated that such
nonmedia parents, subsidiaries, and affiliates would not be entitled to protection
under the Act, the new version proposed
narrowing the scope of this subpart of
the definition so that it applies only to “a
parent, subsidiary, or affiliate of such an
entity, to the extent that such parent, subsidiary or affiliate is engaged in newsgathering or the dissemination of news
and information.”
Eliminate Congress from the scope
of coverage. This revision would eliminate Congress from the definition of
federal entity. The definition would
cover all other federal entities that
could issue or enforce a subpoena
against a covered entity, e.g., federal
courts, the executive branch, and
administrative agencies. Subpoenas
issued by congressional committees
would not be subject to the Act.
Delete the section on “activities not
constituting a waiver.” Section 6 of the
original bill was meant to ensure that
reporters who continue to cover a matter on which they have received a subpoena have not waived the protections
available to them under Section 2 of the
Act. Given that it seems highly unlikely
that a federal court would find that a
covered entity has, in fact, waived any
rights granted under Section 2 by continued reporting on such a matter, this
section was deleted without harming
any interests in protecting whistleblowers or expressive freedoms.
Narrow the scope of protection of
information held by third parties.
Section 5 of the original bill would
have provided that covered persons
must have notice and an opportunity to
be heard before information is obtained
from any third parties with whom a
covered person does business. This general concept was taken from the DOJ
guidelines, which provide similar procedures for subpoenas to telephone
companies for phone records of
reporters. This proposed revision of the

Act makes it clear that these procedures, much like the guidelines, would
apply only to communications or records
of covered persons rather than the
records of all companies doing business
with covered persons. In recognition of
the fact that many parties, in addition to
telephone companies, now provide communications services to covered persons,
this revision includes a more modern
definition of communications service
provider drawn from the Communications Act of 1934. The revision also
clarifies that it applies to third-party
litigants, such as a party in civil litigation
who is seeking documents from a communications service provider.
Define covered persons. In the definition for covered person, the revision
would clarify that electronic publishers
of newspapers, magazines, and periodicals would be covered. Proponents of
this definition, including the journalism
organizations, believe this definition is
broad enough to cover traditional journalists as well as book authors and
some freelance journalists and online
journalists. Under the definition, freelance journalists operating under contract or who are gathering, editing, taking photographs, recording, preparing,
or disseminating for a covered entity
would be protected from forced disclosure. But the language would grant discretion to the court to determine
whether freelance journalists who were
not yet working “for” a covered entity,
either by contract or an informal agree25
ment, would be covered.
The type of Internet activity that
would be covered remains less clear. A
journalist who maintains a blog under
the aegis of a traditional media entity,
such as Washington Post’s Campaign
for the Supreme Court, would be covered because the media entity would be
protected. For individual bloggers, people seeking protection under the Act
would have to show that they disseminate information and publish a “newspaper, book, magazine, or other periodical in print or electronic form.”
Numerous members of Congress clearly
indicated that a shield law that explicitly protected all bloggers would never
pass. Whether a particular blog qualifies

as a magazine or an electronic periodical would determine whether the person
receives the Act’s protection. That decision would be left to the courts.
The Outing of “Deep Throat”
In the midst of this redrafting came the
dramatic revelation that W. Mark Felt,
the former assistant director of the FBI,
was Deep Throat, perhaps the most
famous confidential source of the twentieth century. The revelation of Deep
Throat’s identity and the corresponding
publicity prompted shield law supporters to become more visible. Pence and
Boucher used the occasion to call on
colleagues to support their legislation in
another “Dear Colleague” letter on June
6, which reads in part:
Two things are clear about the role
that government whistleblower W.
Mark Felt played in the infamous
Watergate scandal: Deep Throat
exposed corruption in high places
because of his absolute confidence
that his identity would be protected,
and Deep Throat would not have that
protection today.
. . . .
Unless Congress enacts a federal
media shield law, it is likely there
will be no more Deep Throats
because of the professional risk that
public officials face by revealing
information that the public has a right
to know.26

The redrafting prompted the House
and Senate sponsors to submit the new
legislation under new bill numbers, S.
1419 and H.R. 3233, just two days
before a Senate Judiciary Committee
hearing on July 20, 2005.
The Legislative Wheels Turn
As the hoopla surrounding Deep Throat
began to subside, shield law supporters
were both buoyed and a bit dismayed
by a hearing called by Senate Judiciary
Committee Chairman Arlen Specter, RPenn. In the first panel of witnesses, the
lead sponsors of the legislation, Lugar,
Dodd, and Pence, stressed that the legislation had been changed to address
concerns raised by DOJ and some
members of the House and Senate judiciary committees. Specifically, they discussed how the legislation had moved

from an absolute to a qualified privilege
that would allow for the disclosure of
the identity of a confidential source
when the information being sought was
necessary to prevent “imminent and
actual harm to national security.”
The second panel of witnesses included William Safire, former political columnist for the New York Times; Mathew
Cooper and Norman Pearlstine of Time,
Inc.; Floyd Abrams, counsel for New York
Times reporter Judith Miller; Professor
Geoffrey Stone of the University of
Chicago Law School; and Lee Levine,
who has represented a number of
reporters subpoenaed in civil cases.
To the surprise of many, representatives from the Justice Department failed
to appear before the committee. A day
before the hearing, the department had
submitted testimony that was extremely
critical of the earlier version of the Free
Flow of Information Act, calling it “bad
public policy.” But the statement failed
to acknowledge that the sponsors, with
the media coalition’s support, had
revised the original legislation to
address many of DOJ’s concerns.
Committee members were generally
receptive. Several senators, including
Dianne Feinstein, Richard Durbin, and
Charles Schumer, Democrats from
California, Illinois, and New York,
respectively, raised questions over such
issues as the reporter’s privilege in situations where the public safety is at risk;
what to do when the leak is a crime;
whether the privilege should apply to
leaks of grand jury information; and the
definition of journalist. NAA’s Paul
Boyle was upbeat. “Today was a very
good day in our effort to enact a federal
shield law,” he wrote to NAA’s media
coalition. “In short, there was general
support for protecting confidential
sources to ensure the free flow of information to the public. The question is
how we get there.”
Getting There
As members of Congress rushed home
for summer vacations and meetings
with constituents, shield law supporters
were encouraged by several new developments. The first was an August 9,
2005, vote by the ABA House of
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Delegates adopting a resolution by
voice vote supporting a federal shield
27
law. The ABA’s imprimatur was especially important given that the organization had rejected the shield law proposal some thirty years ago. The second
was a New York Times op-ed column
written by former Senate majority
leader and Republican presidential candidate Bob Dole. He wrote in part:
As someone with a long record of
government service, I must admit that
I did not always appreciate the inquisitive nature of the press. But I do
understand that the purpose of a
reporter’s privilege is not to somehow
elevate journalists above other segments of society. Instead, it is
designed to help guarantee that the
public continues to be well informed.
. . . As [Judith Miller] sits in jail,
Congress can honor her commitment
to principle and her courage, and that
of all reporters who have helped
expose wrongdoing by protecting
their sources, by passing the LugarPence bill and creating a federal privilege for reporters.28

Some congressmen were lobbied by
their hometown media during the recess
with encouraging results. Of particular
significance, perhaps, Judiciary
Committee Chairman Specter told his
local media that he supported a shield
law. As of October 11, 2005, sixty-three
House members had co-sponsored the
29
Pence-Boucher bill, and eleven senators
30
had co-sponsored the Lugar bill. The
number of media organizations endors31
ing the legislation has topped eighty.
The Road Ahead
Support has been slowly growing, and
veteran observers of Congress find the
prospects for federal shield legislation to
be further along than expected at this
point, especially in view of the attention
that the Senate Judiciary Committee has
had to focus on two Supreme Court
vacancies. Specter held a second committee hearing on October 19, 2005, with
Judith Miller making a compelling witness. Released from jail on September
29, Miller had addressed 1,000 journalists at the Society of Professional
Journalists’ annual meeting the day
before her congressional testimony.

Efforts in the House have been quieted, largely because the House Judiciary
Committee has yet to hold hearings on
the Pence-Boucher bill. Supporters of
the federal shield law will focus on
adding other House members to the
more than sixty who have already
signed on as co-sponsors.
The road is likely to become smoother
in the House with the shakeup of the
Republican leadership. One of the fifteen
Republican co-sponsors in the House
includes Rep. Roy Blunt, who recently
assumed the post of acting House majority leader in the wake of the DeLay indictments. Pence, who is both articulate and
passionate on the shield law issue, recently told NAA’s board of directors that he
foresees a softening of opposition by the
Justice Department in light of revisions
made to the original bill. Finally, some
DOJ personnel changes may allow shield
law supporters to get a more sympathetic
ear at the Justice Department.
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An Overview of the Free Flow of Information Act
(S. 340/H.R. 581), As Originally Introduced
SECTION

Text
This Act may be cited as the “Free Flow
of Information Act of 2005.”

SECTION 1: SHORT TITLE

SECTION 2: CONDITIONS
DISCLOSURE

FOR

Analysis*

COMPELLED

(a) Conditions for Compelled
Disclosure—
No Federal entity may compel a covered
person to testify or produce any document
in any proceeding or in connection with
any issue arising under Federal law unless
a court determines by clear and convincing evidence, after providing notice and
an opportunity to be heard to the covered
person—

The Act is meant to apply to any Federal
entity that can compel testimony or the
production of documents. It does not, however, preempt any of the thirty-one current
state shield laws or the common law
reporter’s privilege that has developed
under state law. It also is not intended to
interfere with the practice of Federal courts
sitting in diversity jurisdiction to apply,
under Federal Rule of Evidence 501, the
shield law that would be applied by a state
court hearing the same case under state
law. To ensure that courts require the government or the moving party to make a
serious and documented showing of need
for the testimony or documents sought
from a covered entity, this section uses the
well-established “clear and convincing evidence” standard. This standard is familiar
to federal courts, which have used it for
forty years in connection with defamation
claims and substantially longer in connection with other types of criminal and civil
cases. It also provides that a covered person must have effective notice and an
opportunity to be heard.

(1) that the entity has unsuccessfully
attempted to obtain such testimony or
document from all persons from which
such testimony or document could reasonably be obtained other than a covered
person; and

This section applies the familiar “exhaustion” requirement on any request to obtain
testimony or documents from the media. It
is taken from the DOJ Guidelines’ provisions restricting subpoenas in civil and
criminal cases, which require the party
seeking to compel testimony or subpoena
documents to “have unsuccessfully attempted to obtain the information from alternative
nonmedia sources.” 28 C.F.R. § 50.10(f)(3).
This standard also is consistent with the federal common law that has developed in this
area in the past thirty years.

(2) that—
(A) in a criminal investigation or
prosecution, based on information
obtained from a person other than a
covered person—
(i) there are reasonable grounds to
believe that a crime has occurred;
and

The standard used here for investigations
or criminal cases, taken from the DOJ
Guidelines found at 28 C.F.R. § 50.10(f)(1),
ensures that the information sought is
central to the investigation or case. The
protection that there must be “reasonable
grounds to believe that a crime has
occurred” is an important safeguard taken
directly from the DOJ Guidelines. Id. The
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(ii) the testimony or document
sought is essential to the investigation, prosecution, or defense; or

SECTION 2: CONT’D

(B) in a matter other than a criminal investigation or prosecution, based on information obtained from a person other than a
covered person, the testimony or document
sought is essential to a dispositive issue of
substantial importance to that matter.

This section applies the DOJ Guidelines
standard for civil litigation found at 28
C.F.R. § 50.10(f)(2) to all civil cases, administrative and legislative matters, and other
proceedings that are not criminal investigations or prosecutions. This standard is based
on the familiar policy consideration that any
information sought must be “essential” to
the case. As provided in the DOJ Guidelines,
further, subpoenas against the media should
only be sought in cases “of substantial
importance.” Id. This standard is, for practical purposes, identical to the common law
that has developed in the federal courts over
the past thirty years, which generally provides that the information sought must be
“necessary” to a party’s claim or defense and
must go to the “heart of the case.”

(b) Limitations on Content of Information—

This section is taken directly from the DOJ
Guidelines, 28 C.F.R § 50.10(f)(4), which
provides that subpoenas generally should
be limited to verifying published material.
This principle from the DOJ Guidelines
properly recognizes that the verification of
information already made public is less
intrusive and thus more protective of the
free flow of information than requiring a
covered entity to make public information
that is internal or confidential. The DOJ
Guidelines also provide that subpoenas
should “be directed at material information
regarding a limited subject matter, should
cover a reasonably limited period of time,
and should avoid requiring production of a
large volume of unpublished material,” 28
C.F.R § 50.10(f)(6), a principle carried
forward in this section.

The content of any testimony or document that is compelled under subsection
(a) shall, to the extent possible—
(1) be limited to the purpose of verifying published information or describing
any surrounding circumstances relevant
to the accuracy of such published
information; and
(2) be narrowly tailored in subject matter and period of time covered.

SECTION 3: COMMERCIAL
FINANCIAL INFORMATION

OR

DOJ Guidelines also provide that this
limitation is critical to ensuring that a
“subpoena should not be used to obtain
peripheral, nonessential, or speculative
information.” Id.

The provisions of section 2 do not apply to
a request by a Federal entity for any testimony or document that consists of only
commercial or financial information unrelated to newsgathering or news and information dissemination by a covered person.
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To ensure that this Act is not read to
restrict discovery in routine commercial
disputes involving covered entities, this
section provides that the Act’s standards
will not apply to such requests. See DOJ
Guidelines, 28 C.F.R. § 50.10(m).

SECTION 4: COMPELLED
DISCLOSURE PROHIBITED

Notwithstanding any provision of section
2, in any proceeding or in connection with
any issue arising under Federal law, no
Federal entity may compel a covered
person to disclose—
(1) the identity of a source of information—
(A) from whom the covered person
obtained information; and
(B) who the covered person believes
to be a confidential source; or
(2) any information that could reasonably
be expected to lead to the discovery of the
identity of such a source.

SECTION 5: COMPELLED DISCLOSURE
THIRD PARTIES

FROM

(a) Conditions for Compelled Disclosure—
The provisions of sections 2, 3, and 4 shall
apply to any testimony or document that a
Federal entity seeks from a third party if
such testimony or document consists of any
record, information, or other communication that relates to a business transaction
between such third party and a covered person. Such record, information, or other
communication includes any telephone
record or other record held by a telecommunications service provider, Internet service provider, or operator of an interactive
computer service for a business purpose.

This section provides that no federal entity
may compel disclosure of the identity of
a confidential source. As is the case with
section 2, it is not intended to preempt
state statutory or common law. The public
interest in the flow of information is particularly strong when the information is
provided to reporters by confidential
sources. Without protection for the identity
of these sources, many matters of crucial
public importance would not become publicly known. Therefore, section 4 provides
heightened protection for the identities of
confidential sources. The protection of the
identity of confidential sources is essential not only to particular cases in which
an understanding of confidentiality exists,
but to future cases in which sensitive
information may be provided to a covered
entity. Protection in current cases reassures future sources that promises of
confidentiality will be secure, and that
covered entities will not be annexed as
an investigative arm of the government
or used by private litigants to further their
claims. The section also recognizes
that protecting the confidentiality of a
source from being revealed through testimony is a hollow promise without a
parallel protection for other information
held by covered persons that could
reveal the identity of confidential sources.
Accordingly, that category of information
is provided parallel protection.
The DOJ Guidelines recognize that it is
important to protect not only sensitive
information held by the news media, but
information held by companies outside
the news media that nonetheless could
reveal confidential sources and other
information that is otherwise protected. In
particular, the identity of confidential and
other sources could be easily determined
by obtaining the telephone, e-mail, and
Internet records of covered entities, thus
undermining the protections provided by
sections 2 and 4 of the Act. Accordingly,
the DOJ Guidelines were amended in
1980 to provide a broad range of protections to information held by telephone
companies. DOJ Guidelines, 28 C.F.R.
§ 50.10(g).
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SECTION 5: CONT’D

(b) Notice and Opportunity Provided to
Covered Persons—
A court may compel the testimony or disclosure of a document under this section
only after the party seeking such a document provides the covered person who is
a party to the business transaction
described in subsection (a)—
(1) notice of the subpoena or other
compulsory request for such testimony or disclosure from the third party
not later than the time at which such
subpoena or request is issued to the
third party; and
(2) an opportunity to be heard before the
court before the time at which the testimony or disclosure is compelled.

The DOJ Guidelines recognize that the
news media must have effective notice
and a meaningful opportunity to be heard
before a third party is required to provide
information concerning the news media to
the government. 28 C.F.R. § 50.10(g)(1)(3).
Often, the entity to which a subpoena is
directed has no incentive to resist disclosure. Such an entity usually will have no
ability to know that records sought concern a covered person, and privacy provisions in federal law may make it impossible for such an entity to apprise the subject of a subpoena about the scope and
nature of materials requested by a subpoena. Accordingly, this section requires that
notice of any subpoena or process to a
third party that concerns a covered person
must be provided to the covered person at
the time that subpoena or process is issued.

(c) Exception to Notice Requirement—
Notice under subsection (b)(1) may be
delayed only if the court determines by
clear and convincing evidence that such
notice would pose a substantial threat to
the integrity of a criminal investigation.

This section recognizes that in certain
investigations providing notice to a
covered person before information is
sought from a third party may threaten the
integrity of a criminal investigation. It
thus adopts the standard set out in the
DOJ Guidelines for the delay of such
notice in the few extraordinary cases in
which a delay is warranted. 28 C.F.R
§ 50.10(g)(3).

SECTION 6: ACTIVITIES NOT
CONSTITUTING A WAIVER

The publication or dissemination of any
testimony or document (or portion of such
testimony or document) sought under section 2 shall not waive the requirements of
such section. The publication or dissemination of any testimony or document (or portion of such testimony or document), identity, or information described in section 4
shall not waive the prohibition described in
such section.

This section is meant to recognize the
reality that covered persons often continue to gather and publish information concerning matters in which testimony or
documents are sought from them. It thus
provides that continued publication of
information relating to these matters will
not constitute a waiver of any arguments
the covered person has made against compelled disclosure. Without such a section,
the public could be deprived of a covered
person’s continued publication of information relating to these issues, which
often occurs in follow-up stories and continued coverage of news events.

SECTION 7: DEFINITIONS:

(1) The term “covered person” means—

This section is meant to apply the protections of the Act to the entities that are most
directly responsible for ensuring the free
flow of information to the American public.
Newspapers, magazines, book publishers,
television networks and stations, cable and
satellite networks, channels and programming services, news agencies, and wire

(A) an entity that disseminates information by print, broadcast, cable,
satellite, mechanical, photographic,
electronic, or other means and that—
(i) publishes a newspaper, book,
magazine, or other periodical;
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SECTION 7: CONT’D

(ii) operates a radio or television
broadcast station (or network of such
stations), cable system, or satellite
carrier, or a channel or programming
service for any such station, network,
system, or carrier; or
(iii) operates a news agency or wire
service;
(B) a parent, subsidiary, or affiliate of
such an entity; or

services all make essential daily contributions toward the free flow of information.
These entities continue to change their
means of reaching the public as technology
develops, and this section recognizes that
Internet and other electronic publications
by these entities will be protected (along
with publication in other media that may
not yet be deployed). This definition is not
meant to extend broadly to protect any individual operating a personal website or web
log (blog) because of the potential overbreadth of restricting disclosure of information from the millions of Americans using
the Internet to communicate personal ideas
and information.

(C) an employee, contractor, or other person who gathers, edits, photographs,
records, prepares, or disseminates news or
information for such an entity.

Covered persons rely not only on their
employees for the information that they
will disseminate to the public, but also on
individuals who operate as freelancers
under contract with covered persons. This
section provides that these freelancers are
encompassed by the definition of “covered person.” It also provides that “other
persons” who gather information “for” a
covered person may be covered if the
court finds that they should be treated as
covered persons, thus permitting a court
the discretion (but not the requirement) to
protect disclosure from freelance journalists operating without a firm contractual
relationship with a covered person.

(2) The term “document” means writings,
recordings, and photographs, as those
terms are defined by Federal Rule of
Evidence 1001 (28 U.S.C. App.).

The definition of “Federal entities” is
meant to be read broadly so that any
instrumentality of the federal government
that has the power to compel testimony or
seek documents from covered persons in
any forum or proceeding whatsoever is
subject to the Act. This definition would
encompass federal courts, administrative
agencies, legislative bodies, executive
bodies, and any other federal tribunal,
commission, or body.

(3) The term “Federal entity” means an
entity or employee of the judicial, legislative, or executive branch of the Federal
Government with the power to issue a subpoena or provide other compulsory process.

(4) The term “third party” means a person
other than a covered person.

*Prepared by Kurt Wimmer, Covington & Burling,
and Paul Boyle, Newspaper Ass’n of America
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News, (Cleveland) Plain Dealer, The Press
Enterprise, The Providence Journal, Post
Newsweek Stations, Inc., Radio-Television
News Directors Association, The Reporters
Committee for Freedom of the Press, The
Saginaw News, E. W. Scripps, Schurz
Communications, Society of Professional
Journalists, Southern Maryland Newspapers,
The (Newark) Star-Ledger, Staten Island
Advance, Texas Press Association, El
Tiempo Latino, Time Inc., The Times of
Trenton, The Times-Picayune, Today’s
(Salem) Sunbeam, Tribune Company,
The (Springfield, MA) Union-News,
Washington Express, The Washington
Post, Washington State Broadcasters
Association, Washingtonpost.com, White
House Correspondents’ Association, and
Ziff Davis Media Inc.

Federal Shield Law for Journalists:
A Matter of Good Housekeeping
MICHAEL A. GIUDICESSI

If Judith Miller were a government
employee who refused to disclose her
sources, rather than a New York Times
reporter who chose to protect her
sources for an unpublished story, she
may not have spent most of the summer
in jail.1
Similarly, if journalists James Risen,
H. Josef Hebert, Bob Drogin, and Pierre
Thomas worked for the government,
rather than for the media, they wouldn’t
be nervous about a pending appellate
court review of contempt citations. These
reporters face $500-a-day fines because
they will not give Wen Ho Lee information that he seeks in his privacy act lawsuit against the federal government.2
Employees of executive branch
agencies, unlike reporters, editors, and
broadcasters, are protected by what is,
in effect, a shield law that largely puts
them beyond reach of subpoenas and
court orders compelling testimony.
Their agencies have adopted rules based
on a law that goes back to an act of
Congress of 17893 and a 1951 ruling by
the U.S. Supreme Court.4
Both government and the press share
interests in keeping promises of confidentiality and avoiding the appearance
of favoring any side in litigation. Yet
only the executive branch is empowered
by Congress to shelter its employees
from the subpoena power of the judicial
system, in part through use of the federal housekeeping statute.5 However,
Congress can reverse this injustice by
Michael A. Giudicessi (mgiudicessi@
faegre.com) is a partner in the Des
Moines office of the law firm of Faegre
& Benson LLP. The views expressed in
this article are those of the author and
do not necessarily represent the opinions
of Faegre & Benson LLP or its clients.
This article is an expanded version of
the author’s op-ed piece published without annotations by The Des Moines
Register on September 27, 2005.

passing the Free Flow of Information
Act, pending legislation that would
give journalists the qualified right to
refuse to testify.
Federal Housekeeping Statute
The federal housekeeping statute provides that an agency head “may prescribe regulations for the government of
his department, the conduct of its
employees . . . and the custody, use, and
preservation of its records, papers, and
property.”6 Although that law also states
it does not authorize withholding of
information or limiting availability of
records to the public, many executive
branch agencies have enacted regulations that create both that impression
and that result.7
The Departments of Treasury,8
Commerce,9 Transportation,10 and
Energy,11 among many agencies—
and, notably, the Department of
Justice12—prohibit their employees
from testifying or otherwise complying
with court subpoenas without prior
approval by the agency’s lawyers or
high-ranking officials.
Beyond that, some of these provisions articulate the justifications for
shielding government workers from
testifying and include reasons nearly
identical to those posited by the Fourth
Estate when seeking to protect journalists from compelled testimony and
revelation of anonymous sources. For
example, the Department of Justice rules
state that one consideration in determining whether to allow testimony is
whether it “would reveal a confidential
source or informant.”13 The Department
of Agriculture (USDA) rules state that
when the decision is made about
whether to approve the appearance and
testimony by an employee, the authorizing official shall consider
(i) what interest of USDA would be
promoted by the employee’s testimony,

(ii) whether an appearance would result
in an unnecessary interference with the
duties of the USDA employee, and
(iii) whether an employee’s testimony
would result in the appearance of
improperly favoring one litigant
over another.14

These criteria “are illustrative and
not exhaustive.”15
The granting or denying of approval
to testify, according to several court
rulings, is a matter within the agency’s
discretion.16 Department of Commerce
rules actually command disobedience
of the courts. “If a legal tribunal rules
that the demand in the subpoena [of a
Commerce employee] must be complied with, the employee shall respectfully decline to comply with the demand,
citing United States ex rel. Touhy v.
Ragen, 340 U.S. 462 (1951).”17 The
Code of Federal Regulations widely cites
the Touhy case for authority to create
these rules barring employee testimony.
Reach of Touhy?
Legal scholars, lawyers, and the courts,
particularly the U.S. Court of Appeals
for the Ninth Circuit,18 disagree about
the reach of the Touhy decision and the
ability of the government to evade subpoenas, especially in cases where it is a
party to the lawsuit.19 As Wright and
Graham discuss in their federal practice
treatise, the rationale for the housekeeping act is widely debated, as are (1) the
justification, based on an agency’s regulations under the act as presently constituted, for the right to refuse to testify
and (2) the breadth of agencies to
which it applies.20 The authors go so far
as to state that 1958 amendments to the
housekeeping act, coupled with regulations that exceed its scope or create
privileges where none exist, lead “writers and the better reasoned cases” to
conclude that the “housekeeping privilege is defunct.”21
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U.S. Motion to Quash Subpoena Served upon EPA Employee
The government’s memorandum in City of
Stuart v. Gruman Aerospace Corp., N. 0314387, 2004 WL 2925015 (S.D. Fla.
2004), states in full:
The United States respectfully requests
that this court enter an order quashing
the subpoenas at issue and a protective
order which precludes plaintiff from
making a similar demand in this case in
the future without the authorization of
the EPA Regional Administrator. Case
law related to federal regulations like
the ones encountered in this case clearly
have the full force and effect of federal
law. Therefore, the court must recognize
the discretion exercised by the EPA in
this case.
As stated above, federal regulations
pertinent to EPA employees prohibit
agency employees from providing testimony, or making any disclosures or comments about official matters, absent the
express authorization of the responsible
agency official. See Title 40, Code of
Federal Regulations, § 2.402(b). In this
case, the decision against permitting the
employees’ testimony has been communicated to plaintiff’s counsel on a number
of occasions.
The federal regulations governing the
testimony and production of documents
by EPA employees (and similar regulations which apply to the employees of
other agencies) were promulgated under
authority of the federal housekeeping
statute, 5 U.S.C. § 301, to centralize
decisions on releasing information in
response to subpoenas and other
demands of courts or other authorities.
Title 40, Code of Federal Regulations,
Part 2, et seq.

However, the 2005 supplement to
the Wright and Graham treatise notes
that “despite the fact that the material in
this section was called to its attention
by a dissenting judge, the Fourth
Circuit has ignored the statutory
amendment and continues to endorse
the privilege.”22 To paraphrase Mark
Twain, the death of the housekeeping
act may be greatly exaggerated.
First, the Code of Federal
Regulations is replete with regulations
that instruct agency employees to refuse
to testify and to cite Touhy as authority
to do so.23 Second, agencies rely on

Federal regulations, such as those
referenced herein, must be accorded the
force of law because they are “lawful
. . . and fully authorized by law.” State
of North Carolina v. Carr, 264 F. Supp.
75, 80 (W.D.N.C), appeal dismissed,
386 F.2d 129, 131 (4th Cir. 1967)
(upholding Department of Justice Order
No. 124-62, predecessor to 28 C.F.R.
§§ 16.21 et seq., and reversing state
court contempt order issued against
agent who refused to testify).
The United States Supreme Court
upheld similar regulations governing the
testimony and other evidentiary production of employees of the U.S. Department
of Justice in United States ex rel. Touhy v.
Ragen, 340 U.S. 462, 71 S. Ct. 416
(1951). In Touhy, the court overturned an
order holding a special agent of the FBI
in contempt for failing to produce subpoenaed investigatory material in a federal habeas corpus proceeding. In that case,
the U.S. Department of Justice had not
authorized the production of the materials. The agent was held in contempt of
court when he declined to produce the
relevant files, pursuant to pertinent DOJ
regulations. Id. at 465. In its decision, the
Court noted that an employee of the U.S.
Department of Justice did not have discretion to honor a demand for official
information and that the agent was bound
to follow the lawful orders of the Attorney
General. Id. at 467. The Touhy ruling follows a judicial policy against holding a
subordinate responsible for the discretionary acts of his superiors. N.L.R.B. v.
Capitol Fish Co., 294 F.2d 868, 874 n.13
(5th Cir. 1961).
It should be noted that the Eleventh
Circuit continues to interpret United

these regulations and take the position
in litigation that federal workers need
not testify when subpoenaed unless the
agency grants its permission; thus,
some third-party litigants go away, and
only the most determined press the
issue (see sidebar for an example).
Cases continue to be decided in the
Fourth Circuit and elsewhere upholding,
in part, the right of employees to decline
to testify under various theories including
federal housekeeping and sovereign
immunity. For example, in Houston
Business Journal v. Comptroller of
Currency,24 the court noted the vitality of
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States ex rel. Touhy v. Ragen as requiring the quashing of subpoenas for testimony where agency regulations prohibit
a government employee from appearing
and giving such testimony. United States
v. Bizzard, 674 F.2d 1382,1387, cert.
denied, 459 U.S. 973,103 S. Ct. 305
(1982); Moore v. Armour Pharmaceutical
Co., 927 F.2d 1194, 1197 (11th Cir. 1991).
Under similar reasoning, EPA regulations regarding employee testimony
have been upheld by courts. Boron Oil
Company v. Downie, 873 F.2d 67 (4th
Cir. 1989). See also Environmental
Enterprises, Inc. v. U.S. E.P.A., 664 F.
Supp. 585 (D. D.C. 1987), where subpoenas to EPA employees were quashed
pursuant to EPA internal regulations. Id.
at 586 n.2.
Under the circumstances of the
instant case, the subpoenas which seek
to compel testimony by EPA employees
John Kroske and Jeff Pallas should be
quashed since the pertinent regulations
forbid such disclosure without authorization, and that authorization has not
been granted.
Conclusion
WHEREFORE, for the reasons stated above, the United States respectfully
requests this Honorable Court to quash
the subpoenas which have been issued
to John Kroske and Jeff Hallas, employees of the United States Environmental
Protection Agency, and issue a protective order which would prevent counsel
from compelling the testimony of these
federal employees.
Id.

Touhy in proceedings where the government is not a party: “Under Touhy, neither state-court nor federal-court litigants
may obtain a subpoena ad testificandum
against an employee of a federal agency
that has enacted a Touhy regulation.”25
Using another tack, in Moore v.
Armour Pharmaceutical Co.,26 the court
reviewed the decision of the Centers for
Disease Control to withhold testimony,
under the Administrative Procedures
Act, of two of its prominent research
doctors studying the AIDS epidemic.27
The court declared that because the time
burdens of testifying would be great on

the agency, the withholding of authorization to testify under agency rules, as
enforced through a motion to quash
granted by the district court, should be
sustained.28 The court opined thus:
In the present case, HHS filed a
motion to quash a subpoena of one of
its employees. Pursuant to 5 U.S.C.
§ 706(2)(A) the district court could
only overturn HHS’s action if such
action was “arbitrary, capricious, an
abuse of discretion, or otherwise not
contrary to law.” After a thorough
review of the record, we do not find
an abuse of discretion by either HHS
or the district court. The primary concern underlying the district court’s
decision to quash the subpoena was
the CDC’s interest in conserving the
time and attention of its employees
for the fight against AIDS.29

The prevailing view, as the U.S.
District Court for the District of
Columbia wrote in 2003, is that “once
an agency has enacted valid Touhy regulations, an agency employee cannot
be forced to testify.”30
Extend Reach of Touhy to Press
The Touhy regulations can serve interests of government and its workers, thus
promoting rational governmental goals.
Similarly, recognition of a journalist’s
privilege would promote societal values
and the interests of reporters and the
news organizations that employ them.
The difference in treatment between
government employees and journalists
would change with passage of the pending legislation creating a federal
reporter’s privilege.31 The Free Flow of
Information Act of 2005 would protect
journalists in ways that current cases
interpreting the First Amendment do
not. The law, which has the support of
the American Bar Association,32 numerous free press and journalism organizations,33 and Bob Dole (retired senator
from Kansas and the 1996 Republican
candidate for president),34 is designed to
protect journalists from compelled testimony, just as Congress and many federal courts have shielded employees of
the United States who collect, assemble, and store agency information.
In today’s context of increased
efforts to compel journalists to reveal
confidential sources about White

House leaks or share unpublished information about crimes or injuries,35 the
existence of a universal right to “everyman’s evidence” is made fiction by the
practice of the federal government
regarding itself.
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Federal Shield Law
(Continued from page 17)
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Act, which has been introduced by Sens.
Richard Lugar and Christopher Dodd.”
34. Bob Dole, The Underprivileged Press,
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From the Chair
(Continued from page 2)
picture taker took the picture, but the
camera didn’t work. He had to try three
or four times (with my daughter kissing
Bruce each time) before it finally
worked. As my daughter walked away,
she looked in the camera’s picture window and saw that it still hadn’t taken
the picture. She turned around and,
after the next person finished the meetand-greet with Bruce, asked sheepishly
if they could try it one more time. Bruce
laughed, as did others in the room; the
picture taker took the camera; my
daughter kissed Bruce; and this time the
camera really did work. My daughter
left a very happy young lady.
That night I posted this story on a
Bruce Springsteen fan site on which I’m
active. Within a day, I received by e-mail
four more photographs of my daughter
with Bruce. The pictures were taken by
other winners standing in the line waiting to meet Bruce; they had read the
story I posted and figured that I (and my
daughter) would like to have the pictures. I then posted all of the pictures on
the website (without asking permission
from the people who sent them to me).
One day, when I write my memoirs, I
will include a more complete version of
this story with all five of the pictures.
Dramatic Change
These three little vignettes are just
small examples of the dramatic change
in the copyright landscape occasioned
by new technology in the past few
years. These sorts of things are more

35. According to information prepared by
the NAA for the July 20, 2005, hearing of
the Senate Judiciary Committee relating to a
federal shield act for journalists,
More than two dozen reporters have
been subpoenaed or questioned about
their confidential sources in cases
before federal courts. The cases
include the BALCO grand jury investigation, the Wen Ho Lee and the Steven
Hatfill privacy lawsuits against the government, and the Valerie Plame leak

and more common: digital photographs
being sent to other people, and the
recipients of the photographs then
engaging in what under traditional
copyright rules is copyright infringement; or people scanning photographs
from magazines or books and making
good, clear copies. Yes, copyright
infringement of photographs could
always have happened in the past, but
new technology has made it much easier, more widespread, and more “normal” —perhaps even acceptable.
Rethinking Basic Principles
But the ways in which changes in technology, and the concomitant changes in
behavior that it engenders, affect copyright extend much further than the
above-mentioned, now-common examples; and they are forcing copyright aficionados to rethink basic principles and
understandings that have served the
copyright community for decades.
Those fan sites, for example, not
only engage in massive copyright
infringement, but they also serve as
great publicity vehicles for the owners
of the copyrighted material. Whether
cartoon characters or Pez dispensers,
the fan sites serve to spread the word
of new products, keep copyrighted
material alive and current, promote
concerts and other events, and allow
people to be enthusiastic about their
hobby because of their ability to share
it on an ongoing basis with other people—all without effort or expenditure
by the copyright proprietor.
The role of such sites with respect to
Japanese anime is instructive. Anime is
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investigation. One reporter has served
four months of home confinement for
not revealing a confidential source,
another has been sent to federal prison
for up to 4 months, and four other
reporters face up to 18-month prison
sentences after losing recent appeals.
The Freedom Forum maintains an up-todate listing of reporter subpoena cases at its
website, at www.firstamendmentcenter.org.

an art form, a style of Japanese cartoons
that is wildly popular in Japan. For many
years anime was available in the United
States only in very limited quantities at
very limited locations. So fans started
loading anime videos on websites, translating the dialogue into English; they
also made the translated anime videos
available through BitTorrent, a widely
used technology in distributing highinformation digital products (such as
movies and recordings of concerts).
These acts by the anime fans violate a
number of copyright rights (i.e., reproduction, distribution, derivative work,
performance), but they had the effect of
spreading the appreciation of anime to a
much larger audience, thereby creating a
new profitable market and doing so
much faster and more cheaply than the
copyright proprietors could ever do.
In an amazing example of development of ethics in this copyright infringing community, if particular anime
titles were later released by the copyright holders for distribution in English
in the United States, the anime fans’
sites would often take down the
infringing product.
Not everyone accepts the cries of the
CD companies that peer-to-peer
(“P2P”) digital sharing of music is
destroying the recording music industry.
Many contend that not only are the
industry’s figures and claims hyped, if
not made up, and not only is the industry not worthy of sympathy (I’m not
saying that is my position; I am merely
reporting the views of others), but also
that P2P and other digital activity
enhances the sale of music.

Many young people report that they
are turned on to new bands through the
P2P sharing of music, leading them to
buy CDs that they might otherwise
never have heard because of the restrictive music formats of most radio stations, once the most common way for
people to learn of new music.
The experience of the band Wilco is
also worth noting: When Wilco was
dropped by its label, it made its new,
unreleased album available on its website
and played the new songs on its tour.
Although the album had not been released
commercially, concertgoers sang along to
the new songs, evidencing the spread of
the music through the Web. Later, a
record company acquired the rights to
the album, and the now commercially
released album sold far more copies than
Wilco’s previous album had, despite its
availability for free on the Web.
Ethics similar to those evidenced in
relation to anime exist in the music
bootleg community, where music fans
freely distribute and share recordings of
concerts and outtakes from studio sessions through digital download sites but
will not duplicate or distribute commercially released products.
Bragging Rights for
Shared Photographs
Cell phones with cameras and websites
that enable people to share photographs
are also turning things upside down.
People using their cell phones photograph celebrities on the street, car accidents, actors and musicians on stage,
and all sorts of other scenes. Sharing
these pictures with others, by means of
cellphone forwarding, e-mail, and posting on picture-sharing websites, turns
the average person into a reporter or
paparazzi photographer; and, like those
photographs of my daughter with Bruce
Springsteen that were sent to me by
strangers, these photographs make the
rounds as they are forwarded and
shared and distributed far beyond the
reach of the original photographer.
Any ability to control the use of
the pictures is lost. I have received
PowerPoint presentations by e-mail,
such as one raising funds for Hurricane
Katrina relief, that include numerous

photographs obviously taken without
permission from a variety of sources,
including newspaper websites.
But, of course, control and economic
benefit are not the only motivations of
a copyright proprietor; bragging rights,
i.e., the pride in being the person who
caught someone or something on film,
are their own reward for many, and,
thus, these copyright holders do not
necessarily mind that their rights are
being infringed under traditional copyright law. People freely post their photographs to some sites knowing that the
photographs will be reused, redistributed, and even altered. Sometimes even
mainstream media get into the act:
newspapers, magazines, and television
shows want to publish or broadcast
certain pictures, to the dismay of their
copyright lawyers.

based work that comes up in search
results; i.e., a couple dozen words
surrounding the search term(s), with
identifying or citation information.
Google may have a good case; after
all, the duplication of photographs, and
the posting of low-resolution, thumbnail
copies of the photographs, has been
held to be fair use when used for search
engine purposes. But more important, I
think, is whether the copyright owners
should perhaps be thanking Google,
rather than complaining, for the result
of Google’s efforts is likely to bring to
attention works that have long since
been under the radar screen, works that
are no longer popular or considered. In
other words, Google may give new life,
new currency, and new sales to the
copyrighted works of various authors,
with no real-world harm.

New Life for Old Books
One of the latest developments in the
copyright world provides much fertile
ground for creative thinking about the
application of copyright principles and
copyright’s role in the future. Google
has announced that it intends to digitize
entire libraries’ collections of books and
other copyrighted materials and employ
them in its search mechanism. The
problem is that the libraries, of course,
do not own the copyright in the books
that they own; rather, the publishers and
authors do (except, of course, for those
that are in the public domain). Google’s
plan seems, at first glance, to be massive copyright infringement; as this article goes to press, a group of copyright
owners—authors and publishers—have
filed suit against Google.
Google’s position, however, is that
its reproduction of entire books, tens
and tens of thousands of entire books,
without commentary or analysis or permission, is fair use because Google
does not intend, it claims, to make the
entirety of the works (except for works
in the public domain) available to be
read by the public. Rather, it will simply use the text of the books to search
for works responsive to search requests
entered by Google users. What will
come up in response to the search
request will look much like any Web-

Wayback Machine Preserves History
Likewise, the Wayback Machine, an
archive of entire pages posted on the
Web at various points in time, would
also seem to be copyright infringement.
But given that many websites do not
retain an archive of themselves, the
Wayback Machine performs a valuable
societal function in preserving the history of this major communications tool.
Take a look at it (www.archive.org) and
consider whether you think copyright
law should prohibit it.
(Of course, this is not always to the
good. In one copyright infringement
case that I’m familiar with, the evidence
of how long the infringement continued
on a website was provided by searching
the Wayback Machine, which retained
digital snapshots of the infringing material on the website from years before
the copyright owner had learned of the
infringement. Without that evidence,
the copyright owner would have been
unable, even with the assistance of the
website, to establish exactly when the
infringement began.)
Adapting to Change
Copyright industries already know that
they face the multiple challenges of protecting their copyrights while adapting
themselves and their businesses to the
new copyright realities, both to defend
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their copyrights and to capitalize on them.
The copyright-based industries have gone
through this before with radio, silent film,
talkies, television, VCRs, and the Web.
One thing is for sure: those of us
who practice in this area will never
be bored.
[EDITOR’S NOTE: Mr. Birenz, like all
authors in Communications Lawyer,
signed a copyright release covering his
work. Permission to reprint may be
obtained from copyright@abanet.org.]
****
Changes in Forum Leadership
Every August, the terms of some
Governing Committee members and

division Chairs expire and others begin.
This past August, the following
Governing Committee members ended
their terms: Hal Fuson, Bob Nelon,
Dave Schulz, and Jack Weiss; and the
following Division Chairs ended their
terms: Robert Bertsche, Eve Burton,
Richard Goehler, Elizabeth McNamara,
Mary Snapp, and David Tomlin.
A hearty thank-you to all of you for
your time, efforts, and ideas on behalf
of the Forum over the past few years.
We hope you will stay involved with
the Forum.
The following Forum members have
just begun new terms as Governing
Committee members: Peter Canfield,

Joshua Koltun, Mary Ellen Roy, and
Corina Ulrich; and the following
have begun terms as division Chairs:
Kevin Goering, Jennifer Johnson,
Andy Mar, Laurie Michelson, Barbara
Morgenstern, and Nicole Wong. In
addition, Richard Goehler has assumed
the position of Chair-Elect.
Welcome to all of you. I look
forward to a productive relationship.
Contact information for all of the
officers, members of the Governing
Committee, Division Chairs, and others
involved in Forum leadership are
available on the Forum’s website
at www.abanet. org/forums/
communication.
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Hosty Is a “Recipe for Confusion and Conflict”
RICHARD M. GOEHLER

The U.S. Court of Appeals for the
Seventh Circuit, in an en banc decision
on June 20, 2005, said that the U.S.
Supreme Court’s 1988 Hazelwood decision limiting the free expression rights
of high school students could extend to
college and university campuses.1 The
case, Hosty v. Carter, pits student editors at Governors State University in
Illinois against school administrators
and the Illinois Attorney General’s
office, who argue that their First
Amendment rights are no greater than
those of teenagers in high school.
The Student Press Law Center, a
national nonprofit organization established to promote and preserve the free
expression rights of student journalists,
has described the Seventh Circuit’s ruling
as a “recipe for confusion and conflict.”2
Factual Background
In Spring 2000, Jeni Porche and
Margaret Hosty were appointed by the
Student Communications Media Board
(Board) of Governors State University as
editor-in-chief and managing editor,
respectively, of The Innovator, the student newspaper. Steven Barba served
as a staff reporter for The Innovator.
During their tenure, The Innovator occasionally published articles and letters to
the editor critical of school faculty members and the school administration.
At the time Porche, Hosty, and Barba
started at the paper, the Board’s policy
was that the student staff of The
Innovator “will determine content and
format of their respective publications
without censorship or advance approval.”
Although the newspaper’s advisor often
read stories intended for publication at the
Richard M. Goehler (rgoehler@fbtlaw.
com) is a partner in the Cincinnati office
of Frost Brown Todd LLC. He was pro
bono counsel for amici curiae Student
Press Law Center, et al. before the
Seventh Circuit in Hosty v. Carter and
is preparing an amicus brief for these
amici to file in the U.S. Supreme Court.

request of the student editors, the advisor
did not make any content decisions but
simply offered advice to the students.
During Fall 2000, Dean of Students
Patricia Carter twice called Charles
Richards, president of Regional
Publishing Company, which held the
contract for printing The Innovator. She
told Richards that some school official
must review The Innovator’s content
before it could be printed, and instructed him to call when the future issues
were received. At the time of Dean
Carter’s calls to the printer, The
Innovator had published articles that
were sharply critical of the university
administration in general and of Carter
in particular. The articles included a
report on the university’s decision not
to renew the teaching contract of the
paper’s faculty advisor as well as criticisms of other university officials.
In a memo dated November 14,
2000, to The Innovator editors,
Richards relayed the substance of his
conversations with Dean Carter, and
said Carter told him his company was
not to publish any more issues of The
Innovator without prior approval by a
university official. He noted that his
understanding of the law was that prior
approval by school officials was prohibited. He added, however, that he was
“no attorney, [and] that the final decision of the handling of [the] matter
should not be left to [him].” The students understood Richards’ comments
to mean that his company would not
print additional editions of the paper
until the issue of Dean Carter’s prior
approval requirement was settled. A
company representative confirmed that
the company did not want to risk printing the newspaper and not getting paid
by the university.
The Litigation
Student journalists Hosty, Porche,
and Barba, proceeding pro se, sued
Governors State University and several
school administrators, including Dean

Carter, in January 2001.
On November 13, 2001, the U.S.
District Court for the Northern District
of Illinois refused to grant summary
judgment for Dean Carter, holding that
she was not constitutionally permitted
to take adverse action against the newspaper because of its content and was
not entitled to qualified immunity. In
early 2002, Dean Carter appealed.
In arguments presented in support
of the appeal, the Illinois Attorney
General’s office asked the Seventh
Circuit to extend the Supreme Court’s
1988 Hazelwood decision, which limited the First Amendment protections for
high school students, to public college
student expression.3 The attorney general urged the court to endorse the
unprecedented notion that public college and university students have no
stronger free expression protection than
teenagers in high school. At that time,
only one court, which was reversed on
appeal, had ever adopted this argument.
Moreover, the Supreme Court’s own
precedents made clear that such a holding would be in direct conflict with the
First Amendment protections afforded
expressive activities on America’s college and university campuses.4
The Student Press Law Center organized a coalition of media and First
Amendment groups to file an amicus
brief in support of the student journalists.
The amici, which included university
journalism departments from the states
under the aegis of the Seventh Circuit, as
well as major state and national organizations of professional journalists, journalism educators, and First Amendment
advocates, expressed concerned over the
attorney general’s attempt to apply the
demonstrably broad and amorphous high
school-based censorship standard to
expressive activity on college and university campuses.
The amici informed the court that
“such restrictions have no place at a
college or university,” and that they
(Continued on page 24)
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11th Annual Conference
January 12-14, 2006
La Quinta Resort & Club
La Quinta, California
PROGRAM SCHEDULE
Thursday, the 12th
8:30 a.m.
Media Advocacy Workshop Registration
9:15 a.m.–4:30 p.m.
Media Advocacy Workshop
3:30 p.m.–6:30 p.m.
Forum on Conference Registration
6:30 p.m.–7:30 p.m.
Teaching Media Law Committee Meeting
Update and discussion of Hosty v. Carter, in which the
Seventh Circuit ruled that the Supreme Court’s Hazelwood
decision limiting high school free expression rights could
be extended to college campuses

10:45 a.m.–11:00 a.m.
Break
11:00 a.m.–12:30 p.m.
Who Owns the News? Attempts by Sports Organizations
and Entertainers to Control Coverage
Barbara W. Wall, Gannett Co. (moderator); George D. Gabel,
Jr., Holland & Knight LLP; Jeff Jarvis, BuzzMachine.com;
David Quinto, Quinn Emanuel; Martin Singer, Lavely &
Singer; Debbie Spander, Business & Legal Affairs, Comedy
Central/MTV Networks
12:45 p.m.–2:00 p.m.
Luncheon
1:00 p.m.
Golf Tournament (ticketed)

7:30 p.m.–10:00 p.m.
Opening Reception

2:30 p.m.–5:30 p.m.
Tennis Tournament (ticketed)

Friday, the 13th

5:00 p.m.–6:30 p.m.
Women in Communications Law Reception
and Business Meeting

7:00 a.m.–1:00 p.m.
Registration

7:00 p.m.
Dinner (ticketed)

8:00 a.m.–9:00 a.m.
Concurrent Workshops
W1: Hot Issues in Newsgathering
W2: Hot Issues in Insurance
W3: Hot Issues in Libel and Privacy
W4: Hot Issues on the Internet
W5A: Legislative Advocacy
9:00 a.m.–9:15 a.m.
Break
9:15 a.m.–10:45 a.m.
Pentagon Papers Case: How Would the Supreme Court
Decide Today?
George Freeman, New York Times Co. (moderator); Prof.
Erwin Chemerinsky, Duke University Law School; Daniel
Ellsberg; Max Frankel and James C. Goodale (former executive editor and former vice chair, respectively, of The New
York Times); Michael D. Hess, former assistant U.S. attorney,
S.D.N.Y.; David Rudenstine, author of The Day the Presses
Stopped: The History of the Pentagon Papers Case
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Saturday, the 14th
7:00 a.m.–1:00 p.m.
Registration
7:30 a.m.–8:30 a.m.
TIPS Media, Privacy, and Defamation Law
Committee Meeting
8:30 a.m.–9:30 a.m.
Concurrent Workshops
W1: Hot Issues in Newsgathering
W2: Hot Issues in Insurance
W3: Hot Issues in Libel and Privacy
W4: Hot Issues on the Internet
W5B: Psychology for the Litigator
(Requires advance registration, starts at 8:15 a.m., limited to 50)

9:30 a.m.–9:45 a.m.
Break

NETWORKING OPPORTUNITIES
Receptions
You and your spouse/guest are cordially invited to attend the
welcome reception on January 12 and the closing reception on
January 14.

9:45 a.m.–11:15 a.m.
Senate Judiciary Committee Hearing on a
Federal Shield Law
Richard M. Goehler (moderator)
WITNESSES: Floyd Abrams, Cahill Gordon & Reindel;
Lee Levine, Levine Sullivan Koch & Schulz, L.L.P.; Judith
Miller, New York Times; William Safire, New York Times;
Prof. Geoffrey Stone, University of Chicago Law School
SENATORS: Robin Bierstedt, Time, Inc.; Slade Gorton,
former U.S. Senator (R-WA); Theodore B. Olson, Gibson
Dunn & Crutcher, Washington, D.C.; Member of the
Audience (TBD)
11:15 a.m.–11:30 a.m.
Break
11:30 a.m.–1:00 p.m.
Moot Court Case for Kids. For children and teenagers
between nine and seventeen. Audience welcome for
oral argument (12:15 P.M.–1:00 P.M.)
11:30 a.m.–12:30 p.m.
Concurrent Workshops
W1: Hot Issues in Newsgathering
W2: Hot Issues in Insurance
W3: Hot Issues in Libel and Privacy
W4: Hot Issues on the Internet
W5C: Diversity (Introduction of the Pipeline Project
Training for Program Organizers and Facilitators)
12:45 p.m.–2:00 p.m.
Luncheon/Journalism Jeopardy
2:15 p.m.–5:00 p.m.
Desert tours (schedule individually with hotel concierge)
6:30 p.m.–8:30 p.m.
Reception
Registration: For more information and registration materials,
visit the Forum’s website at www.abanet.org/forums/communication/programs/home.html. Registration fee covers CLE
programs on Friday and Saturday, opening and closing receptions on Thursday and Saturday, dinner Friday, and luncheons
on Friday and Saturday. Additional fees will be necessary for
golf and tennis tournaments, for guest attendance at Friday
and Saturday luncheons and Friday dinner.

Friday Luncheon
Join your fellow meeting attendees and faculty for a luncheon
with a guest speaker on January 13 immediately following the
morning program. Complimentary for registrants, but your
spouse/ guest must purchase a ticket for this event ($35).
Saturday Luncheon/Journalism Jeopardy
Saturday’s lunch on January 14 is also complimentary for registrants, although spouses/guests must purchase a ticket ($35).
During lunch our renowned Journalism Jeopardy game will
return to test your pursuits of journalistic and legal trivia but
remember—the answer must be in the form of a question.
Golf and Tennis Tournaments
For pros, competitive litigators, duffers and hackers. If you
and/or your spouse/guest would like to participate in the golf or
tennis tournaments on January 13, you must preregister. Fees:
golf $105 (includes greens fees, cart rental, and box lunch); tennis, $40 (bring your tennis racket).
Friday Dinner
A cocktail reception followed by dinner is planned for the
evening. Casual dress is suggested. Complimentary for registrants. Tickets for spouse/guest ($85) and for each child ($25)
can be purchased.
Sponsors
The Forum on Communications Law gratefully acknowledges the
following sponsors for their generous support of the 2006 Annual
Conference on Communications Law.
Davis Wright Tremaine • DLA Piper Rudnick Gray Cary US
Dow, Lohnes & Albertson • Faegre & Benson • First Media, a
Division of One Beacon Professional Partners • Frost Brown Todd
Hogan & Hartson • Holland & Knight • Levine Sullivan Koch &
Schulz • Media Professional Insurance • Mutual Insurance
Company of Bermuda • Sheppard Mullin Richter & Hampton •
Steptoe & Johnson • Vinson & Elkins • White O’Connor Curry
Wilmer Cutler Pickering Hale & Dorr

LAQUINTA
La Quinta Resort & Club is a legendary hideaway and meeting
destination near Palm Springs, renowned since 1926 for its
charm and serenity. Among its features: ninety holes of some of
the country’s best golf; world-class spa; and access to twentythree tennis courts, forty-two pools, fifty-two hot tubs, five
restaurants, and 800 guest rooms in Spanish-style casitas. For
more information about the resort and activities in the area,
visit www.laquintaresort. com/about/default.asp.
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Confusion and Conflict
(Continued from page 21)
were “gravely concerned” about the
consequences if the court were to
adopt the state’s arguments. The amici
urged the court to uphold the decision
of the district court, decline to extend
Hazelwood, and find Dean Carter’s
actions to be unconstitutional. They
further argued that applying a First
Amendment standard that was carefully
crafted for the limitation of high school
journalists and their audience to those
at the university level would be contrary
to the freedom of expression long recognized to be the essence of the university campus.
Initially, the Seventh Circuit agreed.
The original panel issued an opinion on
April 10, 2003, that gave strong support
to college press freedom.5 The panel
refused to grant Dean Carter qualified
immunity and held that Hazelwood was
not the appropriate standard for censorship of college student media. In support, the panel relied on more than three
decades of law providing strong First
Amendment protection to the college
student press.
The Illinois Attorney General filed
a petition on behalf of Dean Carter for
rehearing en banc. On June 25, 2003,
a majority of the active judges of the
Seventh Circuit granted that petition
and vacated the panel’s decision. Nearly
two years later, on June 20, 2005, the
eleven-judge en banc court reversed.6
In a seven-to-four decision, the
Seventh Circuit dismissed the claims
of the three student journalists. Without
defining the boundaries of First
Amendment rights for college journalists, the majority opinion held that the
analysis used by the Supreme Court
in the Hazelwood decision also was
applicable to the public colleges and
universities. The majority advised that,
when confronted with an act of student
newspaper censorship by a college
official, a court must first determine
whether the publication was a “designated public forum,” in which students
had been given the authority to make
the content decisions. Traditionally,

courts have presumed that a studentedited newspaper was, by its very
nature, a public forum.
Here, the court further held that,
even assuming that The Innovator was a
public forum, Dean Carter was entitled
to qualified immunity from damages for
infringing the students’ rights through
her censorship because she could not
have reasonably known at the time that
the limitations of the Hazelwood decision did not apply to college and university student publications. The court
thus granted Carter immunity without
ever expressly addressing whether
Carter even had met the threshold
requirements of Hazelwood.
The Current Battle
Following the Seventh Circuit’s decision, the student journalists announced
their intent to appeal the en banc ruling
and seek review by the U.S. Supreme
Court.7 On September 16, 2005, Lee
Levine and his colleagues at Levine,
Sullivan, Koch & Schulz LLP, as pro
bono counsel, prepared and filed a
petition for certiorari to the Supreme
Court on behalf of the students.
Solicitation of amicus support is
actively underway. The Student Press
Law Center will again be filing an
amicus brief with the Supreme Court
in support of the student journalists.
This case is important for several
reasons. It is not just a case about college newspaper censorship. Any schoolsponsored student expressive activity
(including student-selected speakers,
films, theatre and student government)
could be subject to prior approval and
censorship under the analysis provided
by the Seventh Circuit.
Further, the Seventh Circuit’s
decision to extend Hazelwood to the
university environment clearly conflicts
with decisions of other federal appellate
courts, specifically, the First and the
Sixth Circuits, which have held that
Hazelwood does not apply to the university setting.8 Moreover, while other
circuits have held that Hazelwood may
apply to a university setting, they are
clearly divided as to the extent of the
applicability.9 The Ninth Circuit has
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even expressed contention and confusion concerning the applicability of
Hazelwood to colleges and universities.10 Finally, the Seventh Circuit en
banc decision clearly conflicts with
pre-Hazelwood and post-Hazelwood
appellate court decisions addressing
the propriety and the extent to which
university officials may censor
student expression.11
Expressive activities on college campuses have traditionally been afforded
broad First Amendment protection. The
decision of the en banc Seventh Circuit
undermines the unique and critical role
of the college campus as a marketplace
of ideas. Accordingly, this issue of
whether or not Hazelwood may extend
to a university setting is an important
question that should be resolved by the
U.S. Supreme Court.
Endnotes
1. Hosty v. Carter, 412 F.3d 731 (7th Cir.
2005) (en banc).
2. Student Press Law Center June 20,
2005 Press Release.
3. Hazelwood School District v.
Kuhlmeier, 484 U.S. 260 (1988).
4. Kincaid v. Gibson, Civ. 95-98 (W.D.
Ky. Nov. 14, 1997) rev’d, 236 F.3d 342 (6th
Cir. 2001) (en banc).
5. Hosty v. Carter, 325 F.3d 945 (7th Cir.
2003).
6. Hosty v. Carter, 412 F.3d 731 (7th Cir.
2005) (en banc).
7. Student Press Law Center June 20,
2005 Press Release
8. See Student Gov’t Ass’n v. University
of Massachusetts, 868 F.2d 473 (1st Cir.
1989); Kincaid, 236 F.3d at 342 (6th Cir.
2001).
9. Axson-Flynn v. Johnson, 356 F.3d
1277 (10th Cir. 2004); Bishop v. Arnov, 926
F.2d 1066 (11th Cir. 1991).
10. Brown v. Li, 308 F.3d 939 (9th Cir.
2002).
11. Lansdale v. Tyler Junior College, 318
F.Supp. 529 (1970), aff’d, 470 F.2d 659 (5th
Cir. 1972); Joyner v. Whiting, 477 F.2d 456
(4th Cir. 1973); Bazaar v. Fortune, 476 F.2d
570, aff’d en banc with modification, 489
F.2d 225 (5th Cir. 1973); Iota Xi Chapter of
Sigma Chi Fraternity v. George Mason
Univ., 773 F.Supp. 792 (E.D. Va. 1991);
Gay & Lesbian Student Ass’n v. Gahn, 850
F.2d 361 (8th Cir. 1988); Linnemeir v.
Perdue, 260 F.3d 757 (7th Cir. 2001).

ALI Takes Position on Foreign Judgments
(Including Those Against the Media)
THOMAS S. LEATHERBURY

After more than five years of study and
debate led by Reporters Andreas F.
Lowenfeld and Linda Silberman of
New York University Law School, the
membership of the American Law
Institute (ALI) approved the final draft of
“Recognition and Enforcement of Foreign
Judgments: Analysis and Proposed
Federal Statute” at its annual meeting this
past May. ALI’s approval of this draft
marks a significant step in this increasingly important area of international law in
which other prestigious organizations and
groups, including The Hague Conference
on Private International Law and the
National Conference of Commissioners
on Uniform State Laws, are also working.1
The proposed federal statute, which
would apply to all foreign judgments
except in domestic relations matters,
bankruptcy or liquidation proceedings,
and certain other limited instances,
takes as its point of departure the view
that recognition and enforcement of
foreign judgments is and ought to be a
matter of national concern . . . and
would preempt state legislation and in
particular the Uniform Foreign
Money- Judgments Recognition Act
(1962) adopted by some 30 states . . .
because a deliberate decision would be
made to adopt a national solution by
act of Congress.2

Seeking to facilitate the enforcement
of most foreign judgments, the proposed
statute nonetheless spells out in section 5
certain mandatory and permissive bases
for the nonrecognition of a foreign
judgment. In particular, section 5(a)(vi)
provides thus:
(a) A foreign judgment shall not
be recognized or enforced in a court
in the United States if the party
resisting recognition or enforcement
establishes that:

Thomas S. Leatherbury (tleatherbury@
velaw.com) is a partner in the Dallas
office of Vinson & Elkins LLP and was
a member of the working group on this
ALI project.

(vi) the judgment or the claim on
which the judgment is based is repugnant to the public policy of the United
States, or to the public policy of a
particular state of the United States
when the relevant legal interest, right,
or policy is regulated by state law.3

For communications law practitioners, the proposed statute raises two
points of special interest, both of which
are discussed in a Reporters’ Note to
section 5(a)(vi):
• How will American courts treat
libel judgments obtained in jurisdictions that do not afford the press the
substantive and procedural protections this country does?4
• What impact has the Internet
had on personal jurisdiction principles in cases brought against
American publishers abroad?
This Reporters’ Note evolved significantly over time. A redline version
comparing the 2004 and 2005 drafts of
the proposed federal statute may be
found on ALI’s website.6 Previous drafts
of this Reporters’ Note were the subject
of a number of floor comments at the
2003 and 2004 ALI annual meetings and
the subject of a motion from the floor
made by Professor Eric D. Freedman of
Hofstra University at the 2004 annual
meeting. The proceedings of the 2004
annual meeting and Professor Freedman’s
motion may also be found on ALI’s website. Professor Freedman’s motion would
have amended the Reporters’ Note to
state specifically that a libel judgment
obtained in violation of the First
Amendment was in violation of fundamental United States public policy and
alternatively stated that deletion of this
Reporters’ Note in its entirety would
obviate the need for the proposed amendment.7 Professor Freedman’s motion was
not voted upon, and the Reporters’ Note
continued to be revised between the 2004
annual meeting and the 2005 annual
meeting. In the proposed final draft, this

Reporters’ Note acknowledges the case
law unanimously refusing to enforce foreign libel judgments as repugnant to public policy and the academic commentary
on these cases. The Reporters’ Note further acknowledges that publication via
the Internet and the resulting increase in
transnational litigation will likely heighten the need for consistent construction of
the public policy exception in the
American courts.
After the ALI membership vote, a
great deal of work remains to be done
before this proposed statute is enacted.
The Reporters will make the changes
suggested at the annual meeting and will
update the cases cited in the Comments

Even before the final version
is published, the draft statute
has had an impact on
the courts.
and Reporters’ Notes before the project is
published. Then ALI’s work will be subject to legislative consideration.8
Even before the final version is published and Congress takes up the proposed statute, however, the draft statute
has had an impact in the courts. The
ALI council approved the inclusion of
the following language in the introduction to the draft:
Prior to Congressional consideration
of this proposed statute, the draft will
serve as a concrete expression of The
American Law Institute’s views with
respect to the subject matter of recognition of foreign judgments. Courts
seeking guidance in the context of a
particular case could well be aided by
the articulations of the “black letter”
and the analysis reflected in the
Comments and Reporters’ Notes. As in
the case of other ALI legislative projects, the draft statute can influence
executive policy and judicial decisionmaking even if never enacted.9
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“Recognition and Enforcement of Foreign Judgments:
Analysis and Proposed Federal Statute”
“(d) The public-policy exception and
the First Amendment. Recent American
cases have invoked the public-policy
exception to deny enforcement of libel
or other judgments obtained in foreign
countries after determining that the libel
or other law of those countries was contrary to the “fundamental importance of
the free flow of ideas and opinions
on matters of public interest and
concern” at the heart of the First
Amendment. See Telnikoff v.
Matusevich, 347 Md. 561, 602,
702 A.2d , 251 (1997) (declining to
enforce an English libel judgment
obtained by one English resident
against another, both of whom
were Russian émigrés, where
offending letter and published comments had no connection with the
United States, but with one judge dissenting ), aff’d (table), 159 F.3d 636
(D.C. Cir. 1998); Yahoo!, Inc. v. La
Ligue Contre le Racisme et L’Antisemitisme, 169 F. Supp. 2d 1181 (N.D.
Cal. 2001) (barring enforcement of a
French injunction requiring Yahoo! to
block French Internet users from
accessing on-line auctions of Nazi paraphernalia on ground of inconsistency
with First Amendment), rev’d for want
of jurisdiction, 379 F.3d 1120 (9th Cir.
2004); Bachchan v. India Abroad Pubs.,
Inc., 154 Misc. 2d 228, 585 N.Y.S.2d
661 (Sup. Ct. N.Y. Cty. 1992) (declining to enforce an English libel judgment against a foreign news agency
operating in New York that distributed
an allegedly libelous news story both in
New York and in the United Kingdom,

ALI President Michael Traynor
reported “one week after the [ALI 2005
Annual] Meeting, the Recognition and
Enforcement of Foreign Judgments draft
was cited in a concurrence by Justice
Ruth Bader Ginsburg in Medellin v.
Dretke, 125 S. Ct. 2088, 2094 (May 23,
2005). This is welcome evidence of
judicial attention to our work in the

in circumstances where English common law imposed strict liability for
false statements, including statements
concerning bribes allegedly paid by
arms manufacturers to politically wellconnected Indians). In a fourth case,
Dow Jones & Co. v. Harrods, Ltd., 237
F. Supp. 2d 394, 432–33, 446 (S.D.N.Y.

How will American courts
treat libel judgments by
foreign jurisdictions?

2002), aff’d, 346 F.3d 357 (2d Cir.
2003), a court in the United States
declined to enjoin a libel action in
England against a U.S.-based publisher
on the ground that it was premature, but
added that it would have “little hesitation” in refusing to enforce a judgment
inconsistent with First Amendment
principles, citing Bachchan and the
district court decision in Yahoo!.
“These cases have provoked extensive debate in academic journals over
two issues raised by these foreign judgments implicating First Amendment
rights. One issue is whether there are
some foreign judgments that would not
pass muster under the First Amendment
that do not rise to the level of “repugnan[ce] to the public policy of the
United States.” Compare Eugene F.
Scoles et al., Conflict of Laws 1335
n.12 (4th ed. 2004) and Joachim Zekoll,

10

form of proposed legislation.” It remains
to be seen whether and to what extent the
draft will impact media litigation.
Endnotes
1. Peter D. Trooboff, Foreign Judgments,
NAT’L L.J., Aug. 23, 2004.
2. RECOGNITION AND ENFORCEMENT
OF FOREIGN JUDGMENTS: ANALYSIS AND
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“The Role and Status of American Law
in the Hague Judgments Convention
Project,” 61 Alb. L. Rev. 1283, 1305–06
(1998) (criticizing the implicit holding
in Bachchan that even “minor” deviations from American free-speech standards violate public policy and render
judgments unenforceable), with Kyu Ho
Youm, “Suing American Media
in Foreign Courts: Doing an EndRun Around U.S. Libel Law,” 16
Hastings Comm. & Ent. L.J. 235
(1994) (pointing out that
American libel law offers publishers significantly more protections than does British law). The
second issue is whether a territorial connection or nexus with
American interests other than the presence of assets in the United States
should be necessary to trigger the public policy exception in American courts.
See Linda J. Silberman & Andreas F.
Lowenfeld, “A Different Challenge for
the ALI: Herein of Foreign Country
Judgments, an International Treaty, and
an American Statute,” 75 Ind. L.J. 635,
644 (2000) (criticizing Telnikoff on the
ground that U.S. public policy was not
implicated because there was no U.S.
party or transaction involved and inviting
an analysis of public policy that identifies the U.S. interests at stake and shows
how those interests are threatened);
Craig A. Stern, “Foreign Judgments and
the Freedom of Speech: Look Who’s
Talking,” 60 Brook. L. Rev. 999 (1994)
(criticizing Bachchan because “the policies of the freedom of speech indicate
that neither the United States nor New

PROPOSED FEDERAL STATUTE 3–4 (American
Law Institute Proposed Final Draft
(Apr. 11, 2005)).
3. Section 7 of the proposed statute
also makes lack of reciprocity an
affirmative defense to the enforcement of
a foreign judgment.
4. For an example of a current international controversy, see Sara Ivery, Seeking U.S.
Turf for a Free-Speech Fight, N.Y. TIMES,

York has an interest in applying the Free
Speech Clause to Bachchan, while
England apparently does have an interest in applying its law of defamation”).
“However these issues are resolved
in particular cases, the practical importance of the public policy exception has
increased with the advent of the WorldWide Web. See Lewis v. King, 2004
WL 2330166, [2004] EWCA Civ 1329
(affirming a decision of the High
Court, Queen’s Bench Division, to
allow American citizen Don King to
proceed in an English court with a libel
action brought against Lennox Lewis,
the British boxer, Lewis’s American
promotion company, and Lewis’s
American lawyer for comments made
to American boxing publications and
then distributed over the Internet);
Bangoura v. The Washington Post,
[2004] 235 D.L.R. (4th) 564 (finding
that Ontario was an appropriate forum
for a libel suit against the U.S.-based
Washington Post for communications
appearing on its web page in circumstances where the alleged libel was
based on the plaintiff’s work in Africa
and where plaintiff only later became a
citizen and permanent resident of
Canada; and rejecting the contention of
unfairness by the defendants because
the “defendants should have reasonably
foreseen that the story would follow
the plaintiff wherever he resided” and
noting that it “would be surprised if
[the Post] were not insured for damages for libel or defamation anywhere
in the world, and if it is not, then it
should be”); Dow Jones & Co., Inc. v.
Gutnick, [2002] HCA 56 (2002)
(upholding jurisdiction of Australian
court over the U.S.-based Dow Jones in

Apr. 4, 2005, at C8 (detailing U.S. declaratory judgment action filed by author Rachel
Ehrenfeld against Khalid bin Mahfouz, a
Saudi sheik who had sued her for libel in
London over her book. RACHEL EHRENFELD,
FUNDING EVIL: HOW TERRORISM IS FINANCED
AND HOW TO STOP IT (2005)).
5. RECOGNITION AND ENFORCEMENT OF
FOREIGN JUDGMENTS, supra note 2, at 77–80.
6. See American Law Institute homepage
at www.ali.org.

a libel action by a South African plaintiff living in Victoria, Australia, on the
basis of an article published on the
defendant’s web site that was downloaded by subscribers in Australia and
limiting damages to that suffered by
the plaintiff in Victoria).
“Foreign courts have reacted in different ways to concerns about the
impact of the Internet on libel law, and
in particular to the constitutional protection afforded to speech in the United
States in the context of a global publication. In Gutnick, the joint judgment
of the High Court observed that “those
who post information on the World
Wide Web do so knowing that the
information they make available is
available to all and sundry without any
geographic restriction” and indicated
that defendants ran the risk of liability
in those jurisdictions in which the publication was not lawful. Justice Kirby,
in a separate opinion, reflected on the
need for national legislative attention
and international discussion, noting
that a foreign publisher with no assets
in the jurisdiction could wait until
an attempt was made to enforce the
judgment in its own courts where the
judgments might be regarded “as
unconstitutional or otherwise offensive
to a different legal culture.” In the
Lewis case, the English Court of
Appeal was unimpressed with defendant’s argument that England was an
inappropriate forum because the U.S.
plaintiff would not have been able to
obtain relief in the United States, and
held that England was a proper forum.
On the other hand, in Jameel v. Dow
Jones & Co., Inc., [2005] EWCA Civil
75 (2005), a different Court of Appeal

7. Id.
8. At the 2005 annual meeting, the ALI
membership also amended the ALI bylaws
“to clarify the scope of educational legislative
activities in which the Institute may engage”
consistent with its tax-exempt status under 26
U.S.C. section 501(c)(3). Members OK
Bylaw Amendment, Approve Final Drafts for
Agency Restatement and Foreign Judgments
Project, A.L.I. REP., Summer 2005, at 2, 4.
9. Michael Traynor, The President’s

stayed a libel action brought by foreign
claimants against the U.S.-based Dow
Jones where only five subscribers in
England had accessed the hyperlink,
disclosing claimants’ names, noting
that the damage recovery and vindication for plaintiff are minimal and that
the “cost of the exercise will have
been out of all proportion to what
has been achieved.
“The discussion above suggests that
issues such as Internet defamation are
the ones most likely to raise the publicpolicy question. See also 47 U.S.C.
§ 230 (2002), which protects Internet
providers from liability. At the same
time, the impact of particular developments in Europe, such as the European
Convention on Human Rights and the
International Covenant of Civil and
Political Rights, on the libel laws of
many countries, including England,
may result in greater sensitivity to principles akin to the First Amendment.
See, e.g., the recent decision of the
European Court of Human Rights,
Case of Steel & Morris v. The United
Kingdom, Application No. 68416/01
(Feb. 15, 2005), holding that England’s
failure to provide legal aid to defendants in a suit against them by
McDonald’s for libel gave rise to an
absence of procedural fairness and
equality in the proceedings and constituted an interference with defendants’
freedom of expression in violation of
Article 10 of the European Convention
on Human Rights. See generally
Michael Traynor, Conflict of Laws,
Comparative Law, and the American
Law Institute, 49 Am. J. Comp. L. 39,
396 (2001).”5

Letter, A.L.I. REP., Summer 2005, at 1–2, 14.
10. Id. In Medellin v. Dretke, 125 S. Ct.
2088 (May 23, 2005), the U.S. Supreme
Court dismissed the petition for certiorari as
improvidently granted in a death penalty case
involving a Mexican national’s claim of
denial of consular access in violation of the
Vienna Convention on Consular Relations.
Mr. Medellin’s habeas corpus petition
remains pending in the Texas Court of
Criminal Appeals.
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Pop-Ups and “Use of” a Protected Trademark in
Light of 1-800 Contacts
CHARLES R. MACEDO AND HOLLY PEKOWSKY

Consider the following scenario: John
and Jane Customer are sitting at their
computer surfing the Internet for outlets
to purchase some of your client’s products. When Mr. and Ms. Customer type
your client’s trademark into a commercial search engine, or type a domain
name containing your client’s trademark
into a web browser, in addition to
getting your client’s website, a competitor’s pop-up advertisement appears on
the screen, obscuring their view of your
client’s website. Did the competitor
violate your client’s trademark—or
any other—rights?
In June 2005, in 1-800 Contacts, Inc.
v. WhenU.com, Inc.,1 the U.S. Court
of Appeals for the Second Circuit
rejected an attempt by 1-800 Contacts,
Inc., the trademark owner of the 1-800
Contacts mark,2 to stop When-U.Com,
Inc., a pop-up advertisement service
provider, from selling pop-up ads to
1-800’s competitors. The competing
pop-up advertisements were triggered
by, inter alia, 1-800’s domain name
(www.1800contacts. com). Specifically,
the Second Circuit vacated an injunction issued by the U.S. District Court
for the Southern District of New York
and held that When-U’s conduct did
not constitute “use in commerce” as
required to assert a trademark cause
of action under the Lanham Act, the
federal trademark statute.3
After a brief explanation of the relevant facts addressed in 1-800 Contacts,
we examine the conduct that the Second
Circuit found not to be infringing under
the Lanham Act and compare it to other
conduct that has been found to be
Charles R. Macedo (cmacedo@arelaw.
com ) is senior counsel and Holly
Pekowsky (hpekowsky@arelaw.com) is
an associate at Amster, Rothstein &
Ebenstein, LLP, in New York City.

actionable. Finally, we consider other
potential causes of actions that may
afford redress against such conduct.
Pop-Ups and Spyware
Pop-ups and spyware are big business.4
The revenue generated by these electronic intrusions has been estimated to
be in the billions of dollars annually
(and growing).5 The defendant in the
1-800 Contacts case, When-U, is only
one of the players in this business.
Others include Claria Corp. (formerly
known as Gator), Google, and Yahoo!
One relevant form of adware or spyware software, and the form at issue in
1-800 Contacts, is embedded within
another “freeware” program that is
offered to entice a potential customer
to accept the software. This “freeware”
may be a weather program, a game, or
other software designed to catch a consumer’s interest. When consumers
download this “freeware” program, they
are generally offered an option to
decline the opportunity to receive popup advertisements (or other forms of
solicitations, e.g., e-mails of “special
opportunities”). If the consumer does
not exercise this option when installing
the free program, the software will display pop-up advertisements when the
consumer accesses the Internet.
Trademark Law and Pop-Ups
The Second Circuit’s decision in 1-800
Contacts was directed to two specific
causes of action [see the sidebar on
page 30–31 for relevant excerpts of the
Lanham Act]:
• trademark infringement of a federally registered trademark, pursuant
to 15 U.S.C. § 1114(1)
• unfair competition/false designation of origin, pursuant to 15 U.S.C.
§ 1125(a)(1) as it applies to unregistered marks.

28 ■ Communications Lawyer ■ Summer 2005

In both causes, the relevant statute
requires that the infringing mark be
“used in commerce.” The Second
Circuit found that When-U’s conduct
did not meet this requirement.
In reaching this decision, the appellate court relied upon the following
combination of factors associated with
When-U’s conduct:
• When-U’s pop-up advertisement
made no reference to the plaintiff’s
trademark (i.e., the pop-up advertisement itself did not reference
“1-800 Contacts”);
• When-U had previously obtained
consent from the computer users to
receive pop-up advertisements in a
separate license agreement prior to
the computer users’ receipt of the
pop-up ads (i.e., the users had failed
to exercise an option not to receive
pop-up advertisements when downloading When-U’s software);6
• When-U did not give the computer user access to the database
used to trigger pop-up advertisements (it was scrambled);
• When-U’s database did not actually include 1-800’s trademark.
Instead, it merely included its
domain name address (Uniform
Resource Locator or URL).7
• When-U’s pop-up advertisers
were only allowed to choose categories (e.g., contact lens) and WhenU did not let advertisers request or
purchase rights to specific key words
(e.g., the URL address comprising
plaintiff’s trademark);
• The pop-up advertisement could
not be triggered by typing the trademark (i.e., 1-800 Contacts) alone—
only by typing the trademark address
(i.e., www.1800contacts.com);
• When-U used a disclaimer that
“clearly” indicated the source of
pop-up advertisement in the text of

the ad itself to avoid confusion;8
• When-U’s database of search
terms included other terms (e.g.,
contact lens, eyeware, etc.) to trigger
the pop-up advertisement; and
• When-U did not alter or affect
the website of the trademark holder.9
The Second Circuit summed up its
conclusion that When-U’s conduct
should not be found to violate the
Lanham Act by drawing an analogy to
“product placement” in retail stores,
like drug stores, as follows:
Absent improper use of 1-800’s trademark, however, such conduct does not
violate the Lanham Act. . . . Indeed, it
is routine for vendors to seek specific
“product placement” in retail stores
precisely to capitalize on their competitors’ name recognition. For example, a drug store typically places its
own store-brand generic products next
to the trademarked products they emulate in order to induce a customer who
has specifically sought out the trademarked product to consider the store’s
less-expensive alternative. WhenU
employs this same marketing strategy
by informing [computer] users who
have sought out a specific trademarked
product about available coupons, discounts, or alternative products that
may be of interest to them.10

One may question the applicability
of this analogy to a pop-up advertisement which, beyond just providing
information, at least partially obscures
the view of a competitors’ website
specifically being sought out by a consumer in the first instance. Would the
Second Circuit reach the same result in
a case involving a drug store that
arranged for ads for its own store-brand
to pop off the shelf into a consumer’s
face whenever the shopper reached for
a name brand item? Such a fact scenario would seem more analogous to
When-U’s pop-up advertisements.
One factor that appears to have
colored the Second Circuit’s thinking
was that 1-800 was not just a hapless
bystander victimized by unscrupulous
adware companies. To the contrary,
1-800 itself purchased competitive
adware, as noted in the Second Circuit
opinion.11 Moreover, it is unlikely to
have escaped the court’s notice that,
since launching in 2001, When-U sold
its online marketing to more than 400

advertisers, including to a large variety
of well-respected and famous brands like
Bank of America, Citibank, Verizon,
JPMorgan Chase, Panasonic, Cingular
Wireless, Merck, and ING Bank.12
What Is Actionable Conduct?
It is also useful to contrast the Second
Circuit’s assessment of When-U’s conduct in 1-800 Contacts with activities of
its various competitors that has been
found to be actionable in slightly different contexts.
For example, in GEICO v. Google,13
the Eastern District of Virginia denied a
motion to dismiss a trademark claim
against Google, on the grounds that
Google’s sale of the right to link advertising to others’ trademarks was “use in
commerce” under the Lanham Act:
“[W]hen defendants sell the right to
link advertising to the plaintiff’s trademarks, defendants are using the trademarks in commerce in a way that may
imply that defendants have permission
from the trademark holder to do so.”14
Likewise, the Ninth Circuit in
Playboy Enterprises, Inc. v. Netscape
Communications Corp.15 found the sale
by an Internet search engine of advertising triggered by specified trademarks
does indeed constitute a “use in commerce” actionable under the Lanham
Act. The Second Circuit distinguished
this decision in its holding in 1-800
Contacts, although it noted that it did
not necessarily endorse the Ninth
Circuit’s holding.16
Potential Alternative Theories
of Liability
In 1-800 Contacts, the plaintiff also
advanced a wide assortment of other
causes of action in addition to the two
federal trademark claims discussed
above. First, 1-800 turned to other causes of action under the Lanham Act,
including trademark dilution, pursuant
to 15 U.S.C. § 1125 (c), and cybersquatting, pursuant to 15 U.S.C.
§ 1125(d) [see sidebar on page 30–31].
Trademark dilution requires “commercial use in commerce,” which is generally more narrowly defined than “use in
commerce.” Cybersquatting requires
infringers to “register, traffic in, or use

a domain name.” Although the use of a
domain name in a database to trigger
pop-up advertisements is unlikely to
meet the definition of “register,” one
could imagine a theory where the sale
of the right to use the domain name as
a trigger might meet the definition of
“traffic” or “use,” although the Second
Circuit panel that decided 1-800
Contacts is not likely to agree.
1-800 also asserted other federal
causes of actions unrelated to the
Lanham Act, including copyright
infringement pursuant to 17 U.S.C.
§101 et seq. The theory advanced was
apparently that When-U’s pop-up
advertisements violated the copyright
laws by incorporating 1-800’s website
into a new work. The Second Circuit
left open any judgment on this potential
cause of action in its 1-800 Contacts

In 1-800 Contacts, the Second
Circuit in effect has endorsed
the adware business.
decision. However, in each of the three
decisions involving When-U to reach
the issue of copyright infringement, the
district court in question rejected such
theories of liability.17
1-800 also asserted various state law
causes of action, including trademark
dilution under N.Y. General Business
Law Section 360-1.18 Although “use in
commerce” is not included in the statutory description of this cause of action,
New York courts have generally found
the state law claim for trademark dilution to be roughly equivalent to a federal claim for dilution with one notable
difference: under state law, the mark
does not need to be famous. Thus, it is
unlikely this cause of action will have a
different result than the federal cause of
action as the case proceeds.
1-800 also asserted common law
claims for unfair competition. However,
it is unlikely this cause of action would
lead to a different result than 1-800’s
federal claims, since the elements necessary to prevail on common law causes
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of action for trademark infringement
and unfair competition “mirror the
Lanham Act claims.”19
1-800 also brought a cause of action
for tortious interference with prospective economic advantage. One court has
explained that
[u]nder New York law, the elements of
a claim for tortious interference with
prospective business relations are:
(1) business relations with a third party;
(2) the defendant’s interference with
those business relations;
(3) the defendant acted with the sole
purpose of harming the plaintiff
or used dishonest, unfair, or improper
means; and
(4) injury to the business relationship.”20

Although the first, second, and
fourth elements may not be difficult
to establish on the facts presented in
1-800 Contacts, at least in the Henskin
case, the court found that the third
element requires a substantially greater
showing of wrongdoing: “If the interference complained of is intended in
any way to advance the defendant’s

‘self-interest or economic considerations’ then the plaintiff’s claim will fail
unless the means employed include
criminal or fraudulent conduct.”21
Another potential claim that could
arise from pop-up advertisements,
although not included in the litany of
causes of action brought by 1-800, is
trespass to chattel. In a prior case,
Register.Com v. Verio, the Second
Circuit defined this tort as follows: “A
trespass to a chattel may be committed
by intentionally . . . using or intermeddling with a chattel in the possession
of another,” where “the chattel is
impaired as to its condition, quality or
value.”22 The court affirmed the grant
of an injunction against the defendant
running a “robot” program to mine
registration information available on
Register.Com’s website. The court
found that Register’s computer server
constituted chattel, satisfying the first
element of the legal standard for trespass to chattel. The impaired condition
was the wear and tear that the defendant’s “robot” was putting on the server, to the extent that, if allowed to per-

sist, it would risk slowing down the computer system. This tort theory may potentially be used against pop-up advertisers,
depending upon the manner in which
their pop-up advertisements are implemented. Such a claim would present a
novel issue—namely, whether a website
is properly considered chattel, such that a
competitor’s pop-up ad obscuring its
view could comprise trespass.
Finally, some states, like California23
and Utah,24 have passed specific antispyware statutes to address the types of
concerns raised by When-U’s conduct.
Conclusion
In 1-800 Contacts, the Second Circuit
in effect endorsed the adware business
(at least as it is being run by When-U)
by refusing to find When-U’s conduct
to constitute “use in commerce” of a
trademark. Only time will tell whether
other appellate courts, and potentially
the U.S. Supreme Court, will agree with
this decision. However, for now, future
competitors of pop-up advertisers will
need to consider causes of action outside of the federal trademark regime, at

Trademark Law in 1-800 Contacts
Federally Registered
“(1) Any person who shall, without
the consent of the registrant—
“(a) use in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered mark
in connection with the sale, offering
for sale, distribution, or advertising of
any goods or services on or in connection with which such use is likely
to cause confusion, or to cause mistake, or to deceive . . .
...,
“shall be liable in a civil action
by the registrant remedies hereinafter
provided.”
15 U.S.C. § 1114(1)
False Designations of Origin
The Lanham Act defines as actionable “false designations of origin,”
which applies to both federally regis-

tered marks and unregistered marks
(also referred to in the case law as
“unfair competition”), and which the
Second Circuit termed as “trademark
infringement of unregistered marks,”
as follows:
“(a) Civil action
“(1) Any person who, on or in
connection with any goods or services, or any container for goods, uses
in commerce any word, term, name,
symbol, or device, or any combination thereof, or any false designation
of origin, false or misleading description of fact, or false or misleading
representation of fact, which–
“(A) is likely to cause confusion,
or to cause mistake, or to deceive as
to the affiliation, connection, or association of such person with another
person, or as to the origin, sponsorship, or approval of his or her goods,
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services, or commercial activities by
another person, or
“(B) in commercial advertising or
promotion, misrepresents the nature,
characteristics, qualities, or geographic origin of his or her or another person’s goods, services, or commercial
activities,
“shall be liable in a civil action by
any person who believes that he or
she is or is likely to be damaged by
such act.”
15 U.S.C. § 1125(a)(1) (emphasis
added).
Use in Commerce
The Lanham Act defines “use in
commerce” as follows:
“. . . For purposes of this Chapter,
a mark shall be deemed to be in use
in commerce—
“(1) on goods when—

least in the Second Circuit, if they seek
to stop the pop-up phenomenon.
Endnootes
1. 414 F.3d 400 (2d Cir. 2005).
2. U.S. Trademark Reg. No. 2,675,866
(Jan. 21, 2003).
3. 309 F. Supp. 2d 467 (S.D.N.Y. 2003).
4. Spyware refers to any data collection
program that secretly gathers information
about a computer user and relays that information to advertisers and other interested
parties. Adware usually displays banners or
pop-up advertisements, and often includes
spyware. See Indiana University Information
Technology Services, What Are Spyware and
Adware?,” at www. kb.iu.edu/ data/anfs.html.
5. See, e.g., Jay Lyman, Adware market
booming to the tune of $billions, IT MGR. J.,
Apr. 21, 2005 at http://software.itmanagersjournal.com (adware market to be worth
between $65 million and $200 million for
each of the top seven adware producers and
altogether nearing US $2.5 billion a year.);
John Leyden for The Register, Spyware scumbags make $2bn a year, OUT-LAW News,
May 5, 2005, at http://www.out-law.com/
page-5669 (“Spyware invasive programs that
generate pop-ups, hijack home pages, redirect
searches and poison DNS files generates an
estimated $2bn in revenue a year.”).
6. These consents are typically obtained
in the context of the consumer’s obtaining

“(A) it is placed in any manner on
the goods or their containers or the
displays associated therewith or on
the tags or labels affixed thereto, or if
the nature of the goods makes such
placement impracticable, then on
documents associated with the goods
or their sale, and
“(B) the goods are sold or transported in commerce, and
“(2) on services when it is used or
displayed in the sale or advertising of
services and the services are rendered
in commerce . . . ”
15 U.S.C. §§ 1127(1), (2).
Trademark Dilution
Under the Lanham Act:
“(1) The owner of a famous mark
shall be entitled, subject to the principles of equity and upon such terms as
the court deems reasonable, to an

some other desirable “free ware,” like a
weather program, in which the consumer is
required to click on an “I Agree” box as part
of what potentially might be a series of
installation boxes. Significantly, 1-800
Contacts retained an expert to conduct surveys that indicated that a large percentage of
the consumers did not realize that they had
consented to receive pop-up advertisements.
See, e.g., http://www.pcpitstop.com/spycheck/whenu.asp. The Second Circuit gave
no weight to these kinds of surveys. 1-800
Contacts, 414 F.3d at 412.
7. Specifically, the Second Circuit
explained:
The district court found that the differences between 1-800’s trademarks
and the website address utilized by
WhenU were insignificant because
they were limited to the addition of
the “www.” and “.com” and the omission of the hyphen and a space. See
id. We conclude that, to the contrary,
the differences between the marks are
quite significant because they transform 1-800’s trademark—which is
entitled to protection under the
Lanham Act—into a word combination that functions more or less like a
public key to 1-800’s website.
414 F.3d at 408.
Somewhat inconsistently, some cases
have found trademark infringement or dilu-

injunction against another person’s
commercial use in commerce of a
mark or trade name, if such use
begins after the mark has become
famous and causes dilution of the
distinctive quality of the mark, and to
obtain such other relief as is provided
in this subsection. In determining
whether a mark is distinctive and
famous, a court may consider factors
such as, but not limited to. . . ”
15 U.S.C. § 1125(c)(1).
Cyberpiracy
The Lanham Act defines cyberpiracy
(also known as cybersquatting)
as follows:
“(d) Cyberpiracy prevention.
“(1)(A) A person shall be liable in a
civil action by the owner of a mark,
including a personal name which is
protected as a mark under this section,

tion based upon registration of a domain
name which incorporated plaintiff’s mark
even when the domain did not link to an
active site. See, e.g., Intermatic , Inc. v.
Toeppen, 947 F. Supp. 1227 (N.D. Ill. 1996)
(finding dilution where defendant was in the
business of capturing and ransoming domain
names); Green Prods. Co. v. Independence
Corn By-Products Co., 992 F. Supp. 1070
(N.D. Iowa 1997) (granting preliminary
injunction based upon likelihood of confusion even though defendant competitor had
not yet opened a webpage under the domain
name); TCPIP Holding Co. v. Haar Communs.,
Inc., 244 F.3d 88 (2d Cir. 2001) (affirming
finding of likelihood of confusion with respect
to defendant’s domains, even those for which
defendant had no active website).
8. The usual law on disclaimers finds the
effectiveness of a disclaimer to be quite fact
dependent. See, e.g., Home Box Office v.
Showtime/The Movie Channel, 832 F.2d
1311, 1316 (2d Cir. 1987) (the infringer bears
the “heavy burden … to come forward with
evidence sufficient to demonstrate that any
proposed materials would significantly reduce
the likelihood of consumer confusion,” noting
consumer studies’ conclusions that disclaimers using brief negator words such as
“no” or “not” are generally ineffective); Int’l
Kennel Club v. Might Star, Inc., 846 F.2d
1079, 1093 (7th Cir. 1988) (“Especially where

(Continued on page 42)

if, without regard to the goods or services of the parties, that person—
“(i) has a bad faith intent to profit
from that mark, including a personal
name which is protected as a mark
under this section; and
“(ii) registers, traffics in, or uses a
domain name that—
“(I) in the case of a mark that is
distinctive at the time of registration
of the domain name, is identical or
confusingly similar to that mark;
“(II) in the case of a famous mark
that is famous at the time of
registration of the domain name, is
identical or confusingly similar to or
dilutive of that mark; or
“(III) is a trademark, word, or
name protected by reason of section
706 of title 18, U.S. Code, or section
220506 of title 36, U.S. Code.”
15 U.S.C. § 1125(d)(1).
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Regulating Broadband
(Continued from page 1)
An e-mail sent from Los Angeles to
Washington, D.C., covers approximately
2,300 miles in a split second. In that brief
moment, it most likely jumps between
networks owned by four or more separate
companies. Yet it is only the first and last
mile of that trip that is subject to any significant FCC regulation.
Only the “Last Mile” Matters
The rationale for focusing on the “last
mile” is that the rest of the Internet
services market is already competitive.
Dozens of companies have built high
speed fiber “backbone” networks to
ferry data packets among major
American cities.1 The Internet is what
engineers call “layered,”2 meaning that
once end-users have a working physical
connection to the Internet, they can help
themselves to an endless buffet of
Internet-based applications (e.g., Web
browsers and e-mail programs), devices
(e.g., Wi-Fi routers and VoIP telephones), and content (e.g., CNN.com,
Amazon.com). But all this depends
upon access to the backbone networks
and, for virtually all American homes
and small businesses, only two entities,
and sometimes only one, can provide
that access right now.3
DSL. One entity is the local telephone company, which owns copper
wires (known as “loops”) that connect
homes and businesses to the company’s
circuit-switched network. DSL technology allows this copper wire to carry circuit-switched and packet-switched traffic simultaneously. The trick is that the
circuit-switched voice signals are sent
in the ordinary way over low frequencies while the data packets are sent over
the same line at high frequencies by a
special DSL modem. At its central
office, the telephone company installs
(1) a voice/data splitter, which segregates the low and high frequency signals; and (2) a DSL access multiplexer
(DSLAM), which aggregates the data
packets from multiple users and routes
them to an Internet backbone network.4
Cable. The other entity is the local
cable company, which owns a copper

coaxial cable originally designed to
ferry video signals from a central “hub”
to multiple houses connected to a single
“trunk” cable.5 By providing each house
with a cable modem and slightly reconfiguring their network equipment, cable
companies can now provide two-way
and noninterfering Internet connections
to all houses on a single trunk so successfully that most such connections are
slightly faster than DSL.
The last piece of the puzzle is that
today the copper “last mile,” the weakest link that limits overall connection
speeds, is by far the slowest part of the
network for most consumers. Some
engineers expect, however, that last
mile connections will at some point be
composed exclusively of fiber. Indeed,
this process has already begun and, in
many cities, only the last hundred yards
or so of the “last mile” are copper.
Making sure that this process continues
is an important policy objective, especially because of reports indicating that
home broadband connections in
America are typically much slower than
those in other countries.6

common carriers must offer most services at cost-based rates12 and may not
offer special prices to favored customers13 or control which nonharmful
devices consumers may attach to
the network.14
As common carrier telcos began to
integrate computer-processing technology into the existing phone network to
provide new services, the Commission
issued a series of orders collectively
called the Computer Inquiries.15 These
laid the groundwork for current thinking in three important ways.
First, the Computer Inquiries established criteria for distinguishing between
“basic services” like circuit-switched
voice communications and the newer
“enhanced services” that bundled
computing technology with traditional
telephone services. Specifically, the
Commission decided that the distinction
would depend on whether the service
interacted in any meaningful way with

The Computer Inquiries
We now turn to the Commission’s history of regulating telephone companies
as they began during the 1970s and
1980s to merge computer technology
with traditional telephone services.
Although these early “enhanced services,” e.g., a number that fans could call
to receive up-to-the-minute professional
sports scores,7 may seem hopelessly
low-tech today,8 the framework that the
Commission developed to address them
was ultimately codified by Congress in
the 1996 Act and is therefore essential
to understanding the current landscape.
The story begins in 1934 with
Congress’s determination in the original
Communications Act that telcos offering ordinary local or long-distance
voice service to the public should be
regulated as “common carriers” pursuant to Title II of the Act. Title II
requires common carriers to provide
service upon demand,9 at rates that are
just and reasonable,10 and without
unreasonable discrimination or undue
preference.11 In practice, this means that

for most consumers.

The copper “last mile” is by far
the slowest part of the network

the customer-supplied information, as
compared to merely transporting that
information without changing it (as a
telephone does). The D.C. Circuit
affirmed the Commission’s finding,
holding that basic services consist of
“pure transmission capability over a
communications path that is virtually
transparent in terms of its interaction
with customer-supplied information.”16
Enhanced services, on the other
hand, consist of everything else:
“services, offered over common carrier
transmission facilities used in interstate
communications, which employ computer processing applications that act on
the format, content, code, protocol or
similar aspects of the subscribers’ transmitted information.”17 Examples include
AT&T’s “Dial It” service that provided
sports scores18 as well as voicemail and
other audiotext information services.19
Second, and perhaps most important,
the Computer Inquiries established that
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the basic/enhanced distinction would
determine how much regulation a particular service received. Basic services
would continue to be subject to ordinary
Title II common carrier regulation while
the new category of enhanced services
would not. Indeed, the Commission
explained, it did not have jurisdiction
over enhanced services under Title II at
all, but rather under Title I, which gives
the Commission authority to impose
regulations reasonably ancillary to its
delineated statutory responsibilities.20
Concluding that the market for enhanced
services was competitive, the Commission
then declined to exercise its Title I jurisdiction but reserved the right to readdress the matter.21
Third, the Computer Inquiries recognized that Title I regulation of enhanced
services raised significant competitive
concerns because the provision of such
services depended upon use of the telephone network. The danger was that
without the various Title II price and
nondiscrimination regulations, the telcos could leverage their control over the

The Teleco Act of 1996 did
not disturb the Computer
Inquiry regulatory scheme.

telephone network to deny nontelcos
the ability to provide enhanced services.
To prevent telcos from abusing their
control of bottleneck facilities, the
Commission adopted the so-called
Computer II unbundling rule: Common
carriers providing enhanced services
must separately tariff the basic underlying transmission service and acquire
transmission for their own service pursuant to the terms and conditions of the
tariff.22 In other words, if AT&T
charged consumers $1 for each call to
the “Dial It” service and 80¢ was attributable to using telephone network facilities and 20¢ to operating the central
computer that reported the scores, then
AT&T must allow other companies to

buy transport for 80¢. If these other
companies could provide the central
computer part of the service for less
than 20¢, they could then make a profit
and drive down AT&T’s retail price.
The 1996 Act
Although the Telecommunications Act of
1996 reshaped virtually every aspect of
the telecommunications industry, it did
not disturb the Computer Inquiry scheme
of regulatory classifications and consequences. In fact, the 1996 Act codified
the key basic/enhanced and Title I/Title II
distinctions drawn in Computer II with
only cosmetic changes. At the definitional level, the Act renamed basic services
“telecommunication services” and
enhanced services “information services,”
but preserved the concept of interaction
with customer-provided information as
the key distinction between them.23 At the
jurisdictional level, the Act codified that
“telecommunications services,” absent a
waiver or forbearance, are subject to Title
II common carrier regulations, but that
“information services” are not subject to
regulation unless the FCC acts pursuant
to its Title I ancillary jurisdiction.
The Act did, however, create a totally
new set of obligations for telcos that, at
first blush, seemed to herald the creation
of a competitive market for DSL services. To promote local competition, the Act
required incumbent telcos to lease (or
“unbundle”) the bottleneck parts of their
network to competitors at wholesale, costbased prices.24 Specifically, the Act defined
bottleneck facilities as those whose nonavailability to competitors would “impair
the[ir] ability . . . to provide the services
that [they] seek[] to offer.”25
Putting flesh on the bones of the
1996 Act’s wholesale unbundling obligations has taken nine bruising years,
including three rounds in the Eighth
Circuit, two in the D.C. Circuit, two in
the U.S. Supreme Court,26 and the fight
is not yet entirely finished. The debates
swirled, first around the meaning of
cost-based and then impair. From the
outset, however, it seemed clear that if
any part of the incumbents’ local networks constituted bottleneck facilities,
it would be the copper loop connecting
individual homes to the fringes of the
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incumbents’ networks. Since access to
the loop is most of what is necessary to
provide DSL service, a number of companies (such as Covad) decided that they
could make money providing such service in competition with the local telcos.
Indeed, many believe that the local telcos were unwilling even to provide DSL
service (which cannibalized lucrative
“second line” revenues) until companies
like Covad entered the market.
“Like Finding Cash on the Sidewalk”
The FCC’s first cut at the issue came in
1999, when it concluded that access to
the high frequency portion of the copper
loop is a bottleneck facility that meets the
impairment standard because without
such access the competitor simply could
not provide DSL service.27 The
Commission thus required incumbents to
allow “line sharing,” under which the
incumbent would provide voice service
over the low frequency portion of the line
and the competitor (for a wholesale fee)
would locate a splitter and DSLAM at
the central office and provide the consumer with DSL service over the high
frequency portion of the line. The
prospects for a robust competitive market
got an enormous boost when state regulatory commissions, which have authority
under the 1996 Act to make actual pricing determinations, found in most
instances that the wholesale fee for the
high frequency part of the line should be
zero or close to zero.28 The rationale was
that the incumbents had already recovered or were recovering the loop costs
through ordinary voice service revenue.
In other words, the subsequent discovery
by engineers of the value of high frequency portions of loops was like finding
cash on the sidewalk.
This victory for intraplatform competition was short-lived. In 2002, the
D.C. Circuit found the Commission’s
definition of the impairment standard
invalid. In particular, Judge Williams
faulted the Commission for failing to
consider the competition for broadband
access provided by cable modems.29
The Commission responded in the
2003 Triennial Review Order with a
decision to eliminate line sharing over
a multiyear transition schedule.

Surprisingly, four of the five commissioners wrote that they found this decision, which effectively eliminated DSL
provision by nonincumbents, to be bad
policy30 since allowing line sharing of
the copper loops would have pushed the
incumbents to speed up their introduction of all-fiber loops. The D.C. Circuit
nevertheless affirmed the TRO’s phaseout of the line-sharing obligations. The
Commission also refused to provide
competitive DSL providers with access
to the part-fiber loops (“hybrid loops”)
and all-fiber loops (“FTTH” or “Fiber
to the Home”) in many metropolitan
areas, based in large part on concern
with removing the financial incentives
for telcos to build such loops.
Cable Modem Service
Prior to the 1990s, few thought that cable
lines, which are designed to provide television signals, could also carry voice and
information services. But cable operators
quickly developed cable modem services:
a unified customer offering of integrated
high speed data transmission and Internet
access applications.
Cable modem service evolved within
a remarkably different regulatory environment than DSL. Since 1984, cable
services have been regulated under Title
VI of the Communications Act.31 The Act
makes clear that, unlike common carrier
providers of telecommunications services, cable video systems and the provision
of cable video services are not subject to
Title II.32 Instead, cable systems operate
as local franchises with geographic
monopolies that are, in the first instance,
regulated by local authorities.33
Because of these divergent regulatory
legacies, broadband provided over the
cable network has historically been regulated differently than broadband provided
over telephone lines. Most importantly,
unlike common carriers, cable providers
have never been required to offer the
transmission component of their Internet
access service to independent Internet
Service Providers (ISPs). Instead, cable
providers have always been free to deny
access to their broadband pipes and have
typically offered Internet access solely
through an affiliated ISP. In addition, the
1996 Act’s unbundling rules did not

apply to cable networks and none of the
line sharing or splitting arrangements
considered for DSL have ever been contemplated for cable modem services.
Providers of cable modem service
thus faced no intraplatform competition
and, as explained above, only minimal
competition remains among DSL
providers. Instead, regulatory efforts
focused on removing regulatory asymmetries between cable and DSL broadband and promoting head-to-head competition between the two platforms.
FCC Makes the Call
The FCC, in short, has given up on
intraplatform competition and is now
expressly committed to furthering interplatform competition and to developing
a consistent analytical framework across
multiple broadband platforms.34 In 2002,
the FCC began down the path of classifying the integrated service of broadband
transmission and Internet access as an
“information service,” whether provided
by DSL or cable modem technology.
In its February 2002 DSL Notice of
Proposed Rulemaking (DSL NPRM), the
Commission tentatively concluded that
DSL broadband Internet access is an
information service when Internet access
is provided using the provider’s own
transmission facilities.35 Relying on its
previous interpretation that “telecommunications services” and “information
services” are “mutually exclusive,” the
FCC viewed the transmission and
Internet access components of DSL as “a
single integrated offering to the enduser.” Ergo, the transmission component
of that end-user service was “telecommunications” under the Act, but not a
“telecommunications service,” because it
was not offered “directly to the public.”36
The Commission also questioned “the
necessity and usefulness” of continuing
to require the Computer Inquiry obligations,37 and sought comment on whether
the provision of stand-alone DSL to
independent ISPs should be regulated
as “private carriage,” which could
allow provision through “individually
negotiated contracts.”38
A month later, the FCC issued its
Cable Modem Order, concluding that
cable modem service is an interstate

information service.39 Following its DSL
NPRM interpretation of the statute, the
Commission concluded that the provision of cable modem service “merely
use[s] telecommunications” to provide
integrated broadband Internet access
service to an end-user but does not provide “telecommunications service” to
the end-user.40 The FCC also expressly
“declined to extend” the Computer
Inquiry requirements to cable modem
service, even when cable operators also
offered competitive local exchange service, explaining that those obligations
“applied exclusively to traditional wireline services” and that requiring
unbundling would likely induce cable
operators to stop providing telephony.41
Brand X: Supreme Endorsement
In Brand X Internet Service v. FCC,42
the Ninth Circuit reviewed the Cable
Modem Order in light of its earlier
decision in AT&T v. City of Portland,43
which classified cable modem service
as both a telecommunications service

The FCC is now expressly
committed to furthering
interplatform competition.
and an information service. The City of
Portland decision held that although the
ISP-like component of cable modem
service was an information service, “to
the extent [cable modem service] provides its subscribers Internet subscription over its cable broadband facility, it
is providing a telecommunications service as defined by the Communications
Act.”44 Believing itself to be bound by
principles of stare decisis, the Brand X
panel issued a per curiam opinion
vacating the FCC classification without
reaching the merits.45
The FCC, the Department of Justice,
and the National Cable & Telecommunications Association challenged the Ninth
Circuit’s Brand X ruling in the Supreme
Court. On June 27, 2005, by a six-tothree vote, the Court overturned the
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Ninth Circuit decision and affirmed the
FCC’s decision that cable modem service
is an information service.46 The Court
held that the “offering” of telecommunications to the public “can reasonably be
read to mean a ‘stand alone’ offering of
telecommunications, i.e., an offered service that, from the user’s perspective,
transmits messages unadulterated by
computer processing.”47 Deferring to the
Commission’s view that that the telecommunications component of cable modem
service is “part and parcel of [the information service] and is integral to [the
information service’s] other capabilities,”48 the Court concluded that the bundled offering may reasonably be deemed
a unitary information service.49
With surprising speed, the FCC,
under new Chairman Kevin Martin,
followed up the Brand X decision by
issuing a final order declaring DSL
service to be an information service.50
Eliminating the Computer II unbundling
requirement for wireline broadband
Internet access, the FCC will place DSL
and cable broadband providers on equal
regulatory footing.51 The FCC is also
seeking comment on a technologically
neutral framework for ensuring consumer protections for broadband users.52
Bottom up from Title I
Now that the FCC has essentially finalized its view that DSL and cable
modem broadband should be treated as
“information services,”53 the provision
of integrated broadband transmission
and Internet access is exempt from Title
II common carrier regulation. But that
does not mean that broadband platforms
will be entirely deregulated.
In the words of former FCC Chairman
Michael Powell, the FCC’s current
approach to regulating broadband is “to
build from a blank slate up as opposed
to from the myriad of telecommunications down.”54 In the NPRMs for both
the DSL and the Cable Modem Order,
the FCC sought comment on the appropriate regulatory framework for broadband Internet access service.55
The FCC has already determined
that some regulation of broadband
services will be required; the real issue
is how far it will go. For instance,

in its recent NPRM addressing the
Communications Assistance for Law
Enforcement Act (CALEA),56 the FCC
tentatively concluded that both facilities-based broadband providers and
providers of managed VoIP services
that interconnect with the public telephone network are subject to CALEA’s
requirement that communications
providers aid law enforcement officials
conducting electronic surveillance.57
Similarly, one of Chairman Martin’s
first major initiatives upon becoming
chairman was to issue an order requiring
VoIP service providers to obtain location
information from their customers and
provide 911 service for that location.58
The VoIP E911 Order establishes a selfdescribed “aggressively short” 120-day
timetable for implementation and also
includes an NPRM promising additional
obligations on service providers.59
Another question is how far the
Commission can go under Title I.
The CALEA NPRM was not based
on the Communications Act, and the
Commission relied on slightly different
wording in the CALEA statute, rather
than on Title I, to reach its conclusion.60
The Commission equivocated about
whether it was ultimately relying on
Title I or Title II in the VoIP E911
Order.61 In Brand X, the Court observed
that the Commission’s next important
decision is to “fully reconsider[] its
treatment of DSL service and . . . [to]
decide[] whether, pursuant to its ancillary Title I jurisdiction, to require cable
companies to allow independent ISPs
access to their facilities.”62 But the
Court was also careful to point out that
it was expressing “no view on those
matters,”63 so the opinion’s apparent
assumption that the Commission has
broad Title I authority over broadband
competition is far from binding.
Duopoly: Still Cause for Concern?
The legal wrangling over the classification of broadband has temporarily
deferred any definitive resolution of the
underlying policy question—whether and
how broadband should be regulated. With
the CALEA, E911, and DSL Orders, the
FCC has finally begun to tackle that
issue, if only at the margins. Although
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reasonable minds can differ over the
appropriate regulatory framework, there
is broad consensus that consumers should
have unfettered access to Internet applications and content and the right to attach
nonharmful devices to the network.
Unlike the telephone or cable networks, the Internet employs an end-toend architecture, whereby the control or
“intelligence” of the network resides in
end-user devices and applications at the
edges of the network. The network itself
remains largely indifferent to the nature
of the packets it transmits and consequently does not discriminate among
applications or against innovative new
devices.64 As a result, consumers have traditionally had open Internet access to the
content they want using the applications
and devices they want. This openness,
also called “network neutrality,” has been
instrumental to the extraordinary growth
and innovation of the Internet.65
Because many broadband providers
are vertically integrated content conglomerates, there is real concern that,
absent adequate regulation, they will
have incentives to constrain end users’
ability to access the entire Internet. With
no interconnection or nondiscrimination
obligations, such companies could leverage their control over last mile broadband facilities to discriminate against
unaffiliated content and application
providers. For example, cable providers
may have an incentive to restrict access
to streaming video applications and telcos may have a similar incentive to
impede competitive VoIP services.
To be sure, vigorous cross-platform
competition between DSL and cable
could protect against such anticompetitive behavior. In addition, broadband
providers have a countervailing interest in
facilitating competition and innovation in
the content, application, and device markets, all of which drive demand for broadband access in the first place. Given the
highly concentrated duopoly control
over broadband, leaving the market to
its own devices may not afford sufficient
protection. Although broadband providers
have sometimes publicly embraced open
connectivity and pledged to avoid discrimination,66 sometimes they have said
otherwise privately and regulators

should at a minimum vigilantly monitor
the broadband marketplace for anticompetitive leveraging behavior. The FCC
may need to step in to preserve consumer choice and freedom in the
market for Internet applications,
services, and devices.
Preserving ISP Competition
Some have argued that the best way
to safeguard against leveraging is to
ensure competition among ISPs as a
buffer between the duopolistic control
of broadband facilities and the competitive market for Internet content, applications, and devices. Thanks in part to
the Computer II unbundling rules, the
narrowband ISP market has been highly
competitive.67 Regulated as Title I information service providers, however,
broadband operators will be free to
develop their own ISP or affiliate with
existing ISPs and offer customers high
speed transmission together with
Internet access. Offered this integrated
broadband-ISP package, consumers will
have no incentive to pay a second time
to obtain duplicative services from an
unaffiliated ISP. Arguing that the loss of
ISP competition threatens Internet freedom and innovation, ISPs and others
have advocated for so-called multiple
ISP access requirements that would
require broadband providers to grant
“open access” to ISPs.
Although the FCC has repeatedly
sought comment on different models of
multiple ISP access, as discussed above,
the Commission declined to extend the
Computer II unbundling obligation to
broadband services. Some observers
have suggested that integrating ISP and
broadband services may, in fact, be
more economically efficient.68 Even
those who believe in preserving network neutrality have expressed doubt
that structural ISP remedies are the best
way to achieve that goal.69
Protecting Connectivity
Connectivity requirements and nondiscrimination regulations present an alternative to structural ISP access requirements that could more directly advance
net neutrality goals. Of course, unqualified adherence to net neutrality princi-

ples, such as an absolute requirement
that operators equally transport all IP
traffic, goes too far. Quality provision
of VoIP services, for example, may
require that networks give priority
to latency-sensitive voice packets.
Similarly, no one would dispute that
operators should be free to bar harmful
applications, such as viruses, even
though such actions would deviate from
strict net neutrality principles.
Most proponents of network neutrality
believe that nondiscrimination regulations can, and should, strike a balance
between giving the operator general
freedom to manage such matters and
preventing broadband operators from
restricting what users do with their
Internet connection. For example, the
High Tech Broadband Coalition (HTBC),
an alliance of trade associations representing the computer, telecom equipment,
semiconductor, consumer electronics,
software, and manufacturing sectors, has
advocated that broadband providers be
regulated according to a set of basic “connectivity principles.”70 Under the HTBC
proposal, which also drew the support of
major content and software providers,71
broadband providers would be required to
offer consumers unrestricted access to all
Internet content within the bandwidth
capacity of their plans and to allow consumers to run any applications and attach
any devices, so long as the applications or
devices operate within the agreed bandwidth, do not harm the network, and do
not enable theft of services.
Although the FCC has so far stopped
short of imposing such nondiscrimination requirements on broadband
providers, they remain an option.
Concurrent with the recent DSL Order,
the FCC also adopted net neutrality
“principles” and threatened to take further steps if they are violated.72 Even
having determined that prescriptive
regulation is not yet necessary, the
Commission could adopt a case-by-case
approach, investigating and sanctioning
unreasonably discriminatory behavior
after the fact. Recently, for example, the
FCC investigated and entered a consent
decree with a competitive local
exchange carrier alleged to have
blocked ports used for end-user VoIP

applications.73 Under the consent
decree, the carrier agreed to pay
$15,000 to the Treasury and promised
not to block VoIP ports or otherwise
prevent customers from using VoIP
applications. Some view the blocking
behavior as evidence that an ex ante
rule is needed but others see the quick
resolution as a clear signal that ex post
action can be effective.
VoIP: The Demise of Title II?
One still open question on the near
horizon is the federal treatment of the
VoIP service that nearly all industry
observers expect will supplant traditional circuit-switched voice service over
the next decade or so. This expected
transformation will fundamentally
reshape the existing economic landscape
since circuit-switched voice is by far the
most important revenue source for the
incumbent telephone providers. It will
also have an enormous impact on regula-

Nearly all industry observors
expect VoIP to supplant
traditional circuit-switched
voice service.
tory lawyers. The question of how to
regulate companies with bottleneck facilities has dominated the Commission’s
agenda since its creation in 1934. The
Commission’s resolution of the broadband regulatory puzzle, or one imposed
by Congress, will frame the terms of the
debate for this upcoming battle.
The two fundamental issues for VoIP
are (1) whether the Commission or fifty
state commissions (or both) will take the
lead in developing America’s regulatory
policy towards VoIP; and (2) whether
voice telephone service providers must
continue to observe the traditional Title
II requirements or rather will be regulated pursuant to the Title I deregulatory
presumption. So far, the Commission has
begun to address the first question in a
piecemeal fashion and has only hinted at
its views on the second despite having
taken aggressive steps to impose some
regulation on VoIP.74

Summer 2005 ■ Communications Lawyer ■ 37

GLOSSARY OF TERMS
Bandwidth: The capacity of a line or
channel to carry signals. FCC rules
require suppression of the signal outside the band to prevent interference.
Broadband: A descriptive term for
evolving digital technologies that provide consumers a signal switched facility offering integrated access to voice,
high-speed data service, video-demand
services, and interactive delivery services. Includes such services as digital
subscriber line (DSL), cable modem,
wireless Internet, and satellite.
Competitive Local Exchange Carrier
(CLEC): A telephone company that
competes with the incumbent carrier on
a selective basis for local phone service,
long distance, international, broadband
Internet access, and video.
Digital Subscriber Line (DSL): A
type of broadband transmission favored
by telephone companies and CLECs
that uses digital coding to squeeze large
amounts of information through copperbased telephone wires. Can carry data
and voice simultaneously.
Incumbent Local Exchange Carrier
(ILEC): The historic local phone service provider (often a former Bell company) in a market. Distinct from competitive local exchange carriers (CLECs),
market entrants new after deregulation.
IP (Internet Protocol): A standard for
speedily delivering packets of data over
a computer network.
Cable Modem: Converts the data collected from the Internet and sent
through a cable TV company's line into
data that a computer can understand.
Connects the end user to the Internet
without a telephone line.
Common Carrier: A company that
provides communications services to
the general public.
Digital Subscriber Loop Access
Multiplexer (DSLAM): Device used to
aggregate packet traffic from multiple
DSL customers and combine into a single
data stream. Generally located at a central
office, although providers can locate them
closer to DSL users’ homes in order to
offer higher data transmission speeds.

End-to-End Architecture: Allows all
nodes of the network to send packets of
data to all other nodes without requiring
intermediate network elements to
further interpret them.
Fiber To The Curb (FTTC): The
process of running fiber-optic lines to a
point a short distance away from a household or business.
Fiber To The Home (FTTH): Fiberoptic lines run directly into a household
or business, eliminating the need for
copper wire; carries an enormous amount
of broadband traffic at ultrahigh speeds.
Information Service: “Offering of a
capability for generating, acquiring,
storing, processing, retrieving, utilizing,
or making available information via
telecommunications.” 47 U.S.C. § 153.
Internet Service Providers (ISP): An
entity, including commercial vendors
and nonprofit organizations, that provides access to the Internet.
Network: Any connection of two or
more computers; may include transmission devices, servers, cables, routers,
and satellites.
Network Neutrality: Principle of internet regulation that information networks should not favor a particular
use or application.
Telecommunication Service: “[O]ffering of telecommunications for a fee
directly to the public.” 47 U.S.C. § 153.
Telco: Local telephone company.
Unbundling: Access provided by local
exchange carriers so that other service
providers can buy or lease portions of its
network elements, such as interconnection loops, to serve subscribers.
Voice over Internet Protocol (VoIP):
Allows users to make telephone calls
using a broadband Internet connection
instead of a regular (or analog) phone line.
Wi-Fi: Shorthand for “wireless fidelity.”
Allows the transmission of Internet data
without hard wires.
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The Commission has announced its
preferred disposition of the jurisdictional
issues in three separate orders addressing
specific, distinct VoIP services. Taken
together, these three orders appear to
cover the broad range of potential VoIP
services and amount to a strong statement that state commissions will play no
significant role in setting policy.
The first order concerned the
Pulver.com service, which allows
users with a broadband connection to
conduct voice conversations with other
users also possessing a broadband
connection.75 The Commission’s order
held that such services are jurisdictionally interstate since there is no way of
determining the location of either party
to the voice conversation. The order
also noted that such services are pure
information services and thus that
providers need not meet the numerous
Title II requirements.
The second order concerned AT&T’s
practice of converting circuit-switched
long-distance voice traffic into IP packets before routing them cross-country,
and converting them back into circuitswitched traffic before terminating them
to the recipient’s circuit-switched voice
connection. The Commission held that
because consumers using this service
most likely had no idea that this conversion and reconversion were taking
place, the service was ordinary telecommunications and is subject to the full
panoply of Title II regulation.76
The third order concerned Vonage’s
well-known VoIP service, which allows
anyone with a broadband connection to
call any person with an ordinary tendigit telephone number.77 This requires
Vonage to convert its customers’ voice
conversations into IP packets, transport
these IP packets to a geographic location near the intended recipient, and
convert the voice data in the packets
into circuit-switched traffic for termination on the PSTN. The Minnesota
Public Utilities Commission attempted
to regulate Vonage as an ordinary Title
II carrier (which would have meant
registering with the PUC).78 The FCC
held that the service was jurisdictionally interstate and thus that the PUC had

no authority to regulate it. At the same
time, the FCC ostensibly bracketed the
question of whether Vonage’s product
was an information service or a telecommunications service.
In short, the Commission’s existing
rulings as well as its overall philosophy
towards the nonregulation of the
Internet suggests that it is headed
towards finding that VoIP services
should be regulated under the bottomup Title I and not the top-down Title II
rubric. This result would be quite astonishing from a historical perspective in
as much as Title II was specifically created to deal with voice traffic. On the
other hand, many of the Title II requirements, principally the just and reasonable prices and nondiscrimination
requirements, were meant to deal with
monopoly issues that do not apply to
applications layer broadband services.
While the Commission has imposed
CALEA and 911 requirements on VoIP
and may well impose other types of
regulation, Title II voice regulation may
be dead—killed by the Internet.
Put differently, the Title I deregulatory approach is the logical corollary of
the Commission’s view that the Internet
and Internet-based applications can be
competitive so long as the market for
physical connections to the Internet is
competitive. Indeed, if the Commission
is successful in regulating the monopoly
(or duopoly) aspects of consumer
broadband, consumers with working
broadband connections will be able to
choose among any number of VoIP
providers. For instance, Vonage has
taken a leading position in the VoIP
market (so far) with a fraction of the
investment that would have been necessary to enter the legacy circuit-switched
voice market.
Of course, as noted above, the regulatory paradigm of competition at the
broadband layer excusing the need for
regulation of VoIP (which is an application that “rides on” the physical broadband layer) is independent of the issues
raised by Net Neutrality and ISP competition. Indeed, it raises the stakes.
If telephone and cable companies are
the primary providers of broadband
access and competitors in the VoIP

service market, they will have increased
incentives to attempt to restrict consumers’ ability to choose competing
VoIP providers.
Conclusion
The story of broadband regulation is a
lesson in how technology can move
faster than regulation and how regulation
attempts to catch up. It is also a lesson
about how long regulatory change can
take when the stakes are high. What is
even clearer, however, is that we are in a
new era defined, at least for now, by
great uncertainty. The FCC is going to
regulate broadband, but how it will do so
and how far its authority will allow it to
go is almost entirely unknown.
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