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The USTA Decisions and
the Rise and Fall of
Telephone Competition
MARK D. SCHNEIDER, MARC A. GOLDMAN, AND KATHLEEN R. HARTNETT

The Telecommunications Act of 19961
was “an unusually important legislative
enactment”2 that “profoundly affects a
crucial segment of the economy worth
tens of billions of dollars.”3 Intended to
be revolutionary, it opened local telecommunications markets to competition for
the first time. The Act was working, as
demonstrated by the fact that new entrants
steadily increased their market share in
each year since the Act’s passage. But a
recent decision of the U.S. Court of
Appeals for the District of Columbia has,
for the third time, invalidated the Federal
Communications Commission’s (FCC)
implementing regulations covering both
residential and business phone services.4
At the same time, the court endorsed the
FCC’s decision to eliminate regulations in
place since 1996 that were intended to
promote competition for broadband services, such as high-speed Internet access
and Voice-over-Internet-Protocol (VoIP),
that are beginning to appear in the market.
The companies that are responsible for
most of the competition in residential
markets claim that new rules that comply
with the court order might well bring an
end to that competition, and AT&T, the
Mark D. Schneider (mschneider@
jenner.com) and Marc A. Goldman
(mgoldman@jenner.com) are partners
in the Washington, D.C., office of Jenner
& Block LLP. Kathleen R. Hartnett
(khartnett@jenner.com) is an associate
in the same office. The authors represented MCI in the proceedings discussed
in this article. The opinions are those
of the authors and do not necessarily
reflect those of Jenner & Block or MCI.

largest competitor, has announced plans to
abandon the consumer market altogether.
In the long run, the ruling also poses a
threat to competition in the business, as
well as residential, market.
Competitors, the National Association
of Regulatory Utility Commissioners, and
individual states have sought certiorari on
aspects of this decision, and the Supreme
Court will address those petitions later this
year. But because the Solicitor General
and the FCC decided not to seek review
of that part of the decision that vacated the
FCC rules, the prospects that the Supreme
Court will choose to review the case are
substantially diminished. It therefore
seems an appropriate time to review the
bidding and offer some assessment of
where things stand today.
End of “The Phone Company”
For most of the history of telecommunications, telephone service was thought to be
a natural monopoly primarily because the
immense fixed and sunk investments
required to build transmission facilities
(the lines or “loops” that run between
each person’s home and the local switch
and the transport facilities that run
between switches) made it prohibitively
costly to construct competing networks.
Substantial economies of scale and scope
also made it difficult, if not impossible,
for small start-ups to compete against the
large monopoly phone company.5
Competition came first to the markets
for long-distance services and telephone
equipment principally through antitrust
(Continued on page 18)
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FROM THE CHAIR
THOMAS B. KELLEY
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Jennifer Daniel of Faegre &
blood should characterize the work of the
chair of the Forum, I will
Benson and the Denver Post.
group charged with such an important
take stock of some of the
Others have followed.
responsibility. Lee is irreplaceable, but
Forum’s accomplishments
At the 2003 annual conferJon Avila and Nicole Wong have agreed
over the two years that I
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to contribute their talents in enlisting
have had the job and
one of our workshops to the
speakers.
attempt to give credit to
topic of diversity and continued
Do not miss the 2005 conference in
those especially responsithat dialogue in a session at the
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accomplishments as my
Florida. We modified our annuGuylyn Cummins and Greg Schmidt
own simply because they
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occurred during my
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annual program “Representing Your
would give Gerald Ford credit for the
and are in the process of rolling out a
Local Broadcaster,” presented on the
sexual revolution.
mentoring program geared toward, but
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not limited to, young lawyers of color
Association of Broadcasters conference in
was to launch our initiative for achieving
[see page 6 in this issue].
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at the 2003 ABA Minority Lawyers
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(Continued on page 6)
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Recent Trends in Publicity Law
MAUREEN P. HANEY
Entertainment and sports celebrities are the
leading players in our Public Drama. We tell
tales, both tall and cautionary, about them. We
monitor their comings and goings, their missteps and heartbreaks. . . . Their images are
thus important expressive and communicative
resources: the peculiar, yet familiar idiom in
which we conduct a fair portion of our cultural
business and everyday conversation.1

As the above excerpt from Comedy III
Productions v. Gary Saderup, Inc., suggests, America’s obsession with celebrity
and all of its trappings constitutes a twenty-first-century morality play. Celebrities
appear on the covers of magazines and
newspapers. They dominate news and television programs, and they make their
way into the stream of commerce by way
of T-shirts, photographs, and even works
of art. Although such celebrity coverage
often warrants First Amendment protection, celebrities themselves can expect to
enjoy certain rights in America, such as
the right to control the dissemination of
their images and the use of their personae.
Over the years, laws evolved to
address the nonconsensual exploitation
of a celebrity’s likeness for another’s
commercial gain: the “right of publicity”
tort, also known as the “commercial
misappropriation” tort, thus emerged.2
Typically, these laws required the defendant to secure the celebrity’s consent
prior to distribution of commercial merchandise bearing his or her likeness, even
as the laws struggled to make breathing
space for the First Amendment and the
individual right of expression.3
In recent years, right of publicity
jurisprudence has continued to evolve
and, as noted below, has continued to
make room for so-called expressive
works, which, although technically
exploitive of a celebrity’s identity, neverMaureen P. Haney (mhaney@fbtlaw.com)
is a senior associate in the Cincinnati
office of Frost Brown Todd LLC and
practices in the firm’s First Amendment,
Media & Advertising Practice Group. The
author would like to thank Shannah
Morris, a 2004 summer associate with the
firm, for her work on this article. The
opinions in this article are those of the
author and do not necessarily reflect the
viewpoints of her firm or its clients.

theless are granted First Amendment protection. The past few years, in particular,
have evidenced an expansive view of
First Amendment protection for expressive works and a corresponding erosion
of celebrities’ rights to control the commercial use of their own images.
This trend is premised on the courts’
view that certain forms of entertainment,
even those that make unauthorized use
of a celebrity’s image, are entitled to
the same constitutional protection that
is accorded expression generally.
Consequently, what is developing in the
law of the right of publicity is (1) a more
liberal interpretation and application of
the expressive work defense; and (2) a
gradual, though certain, recognition that,
once exposed in the public arena, celebrities have significantly less ability to control the use of their own personae.
The Dilution of Publicity Rights
The following is just a sampling of
those cases that have weakened celebrities’ rights to control commercial use of
their likenesses.
Daly v. Viacom, Inc.4
In Daly, the plaintiff sued for commercial misappropriation, citing the nonconsensual photograph of her image
and the corresponding misappropriation
of her likeness in an advertising campaign for a television program entitled
Bands on the Run.5
The defendant countered that the
program did not fall within the right of
publicity tort because the dissemination
of the program was in the public’s
interest.6 Furthermore, because the
advertisement was related to the program, the defendant argued, it was
excluded from the statute and entitled
to First Amendment protection.7 In
support of these arguments, the defendant relied on case law holding that a
claim for misappropriation “of another’s name and likeness may not be
maintained against expressive works,
whether factual or fictional.”8
The U.S. District Court for the
Northern District of California agreed

with the defendant and emphasized
that the First Amendment protections
for expressive works apply regardless
of the plaintiff’s celebrity status.9
Daly further held that advertisements
for expressive works “are merely an
adjunct of the protected [work]”
and also protected under the First
Amendment.10 Consequently, the plaintiff’s consent to the use of her likeness
in the advertisements was irrelevant.
According to the Daly court, the defendant could have used the plaintiff’s
likeness for anything considered
adjunct to the expressive work.
ETW Corp. v. Jireh Publishing, Inc.11
In ETW, a company owned by professional golfer Tiger Woods sued the creator of a painting that depicted Woods
at the moment he won the Masters golf
tournament in 1997.12 In addition to
Woods, the painting depicted other golf
legends in the background, “looking
down” on Tiger from above.13 The
plaintiff argued that the defendant work
violated Woods’s right to publicity
because it was published without consent.14 The defendant claimed the art
was an expressive work and protected
under the First Amendment.15
The ETW court found that the public
interest in obtaining information about
sports celebrities outweighed Woods’s
right of publicity.16 In addition, the
court determined that the value of
Woods’s likeness would not be diminished by the defendant’s work and that
Woods had other avenues of substantial
income separate from his right of publicity.17 Applying a “transformative
effect” test, which questions whether
the depiction at issue is a mere reproduction of the plaintiff’s likeness or a
new creation with substantial transformative effects,18 the ETW court found
that the painting was the latter: in addition to the image of Woods, noted the
court, the painting contained the images
of former golf legends, as well as a historically important narrative of Woods’s
record-breaking victory at the Masters.19
Accordingly, the court held that the paint-
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ing was an expressive work entitled to
complete First Amendment protection.20
Dustin Hoffman v. Capital
Cities/ABC, Inc.21
Many moviegoers remember the image
of Dustin Hoffman, dressed in a red
sequined gown standing proudly in
front of the American flag in the 1982
movie Tootsie. In Tootsie, Hoffman
played a man pretending to be a woman
in order to land a part on a television
show.22 This indelible image became an
issue several years later when Los
Angeles Magazine published an edited
version in its “Fabulous Hollywood
Issue!”23 Instead of using the original
still photograph, the magazine digitally
removed Hoffman’s body and replaced
it with a male model’s body wearing a
silk gown and high-heeled shoes.24 The
caption described the photo as originating from Tootsie and stated, “Dustin
Hoffman isn’t a drag in a butter-colored
silk gown by Richard Tyler and Ralph
Lauren heels.”25
Hoffman sued under California’s
misappropriation of likeness and right
of publicity statutes, which require consent before publication.26 The edited

Appointment of
Nominating Committee
The Forum’s Nominating Committee
will consider nominations for four
seats on the Governing Committee
and for the position of chair-elect,
which will be filled at the election at
our Annual Meeting at 9:15 a.m. on
Friday, January 14, 2005, at the Boca
Raton Resort & Club in Boca Raton,
Florida. Members of the Nominating
Committee are
Kevin W. Goering, Coudert Brothers
LLP, New York
Thomas B. Kelley, Faegre & Benson
LLP, Denver
Kelli Sager, Davis Wright Tremaine
LLP, Los Angeles
Suggestions may be sent to the
Nominating Committee members in
care of Teresa Ucok at the American
Bar Association (fax no. (312)
988–5677; e-mail tucok@staff.
abanet.org).
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photograph was mere commercial
speech, not entitled to full First
Amendment protection, claimed
Hoffman. Not only did the caption note
that the shoes worn by the model were
by Ralph Lauren (and there happened
to be a Ralph Lauren ad in the magazine),27 but also the Shopper’s Guide in
the back of the magazine listed the
stores carrying the gown and shoes, as
well as the prices of each item.
At first, Hoffman prevailed; the U.S.
District Court for the Central District of
California agreed that the publication
was commercial speech and thus not
entitled to full First Amendment protection.28 On appeal, however, the Ninth
Circuit Court of Appeals reversed.29 In
particular, the appellate court held the
edited photograph was not commercial
speech and therefore was entitled to the
full protection of the First Amendment.30
Although the court did acknowledge that
the photograph clearly had commercial
aspects, the shopping advice included in
the magazine and referenced in the photograph was not enough to make the picture purely commercial speech.31 Rather,
the court viewed the picture of Hoffman
as an editorial on legendary movies and
actors, which mixed aspects of fashion
and humor.32
Cardtoons, L.C. v. Major League
Baseball Players Ass’n33
Cardtoons involved a baseball card
manufacturer, the plaintiff, which
announced that it would produce cards
with satiric images of active baseball
players.34 The Major League Baseball
Players Association sent cease-anddesist letters, claiming the company’s
cards would violate the players’ rights of
publicity, and the baseball card manufacturer filed suit for declaratory judgment.35
Once again, the expressive work
doctrine prevailed. Baseball cards are
entitled to First Amendment protection
as expressive works, declared the
court.36 The celebrity baseball players’
right of publicity was struck down in
favor of the First Amendment right
to expression.
Not Completely Diluted . . .
Though few in number, some cases
make clear that the right of publicity
is still potent. However, such cases
illustrate that successfully defending
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the right of publicity requires very
specific situations.
Comedy III Productions, Inc. v.
Gary Saderup, Inc.37
Comedy III is one of the few recent cases
in which celebrity publicity rights have
been maintained. In Comedy III, the
defendant Saderup created a lithograph of
The Three Stooges, which it then printed
on T-shirts38 without securing the consent
of Comedy III, the registered owner of
The Three Stooges.39 Comedy III filed its
claim under California Civil Code section
990, which grants a publicity right to
“deceased personalities.”40
The lithographs and T-shirts were
indeed expressive works of art, according
to the California Supreme Court, despite
not conveying a “clear message” and
despite the fact that the art’s “canvas” (a
T-shirt ) was unconventional.41
Nonetheless, focusing on the nature and
purpose of the art’s use instead of on the
art’s expressive nature, the court ruled in
favor of Comedy III.42
Applying the transformative effect test,
the court found that the T-shirt was not
sufficiently transformative to be entitled to
full First Amendment protection43 because
the lithographs contained literal re-creations of The Three Stooges and thus had
no element of originality.44 Consequently,
the court held, the defendant was required
to obtain the plaintiff’s consent prior to
creating the lithographs and T-shirts.45
Though Comedy III appears to grant
much protection to celebrity likenesses,
other courts have applied the transformative effect test more liberally. In other
words, in most cases even a minor change
to a celebrity’s likeness is enough to render the depiction sufficiently transformed.
Don Pooley v. National
Hole-in-One Ass’n46
In National Hole-in-One, the plaintiff
was a pro golfer who made a hole in
one at one of the defendant’s tournaments.47 The defendant, without the
plaintiff’s consent, used the six-second
footage of the miraculous shot in one of
its promotional videos.48 The plaintiff
later sued the defendant, claiming it had
misappropriated his name and likeness
for its own commercial gain.49
The defendant relied on the “incidental use” defense, claiming that the
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six-second portion of the tape containing images of the plaintiff was only
incidental when compared to the video
as a whole, which sought only to promote the defendant’s business.50 The
court found the incidental use defense
not applicable to the case.51 According
to the court, the use of the plaintiff’s
name and likeness was not incidental
but rather purposeful and promotional
because it was specifically intended to
show that the defendant’s business of
selling hole-in-one tournaments was a
proven method for fundraising.52
Because the plaintiff’s persona was
being used for primarily commercial
reasons to benefit the defendant, the
defendant was not entitled to full First
Amendment protection.53
National Hole-in-One is arguably
distinguishable from the Daly,
Cardtoons, and ETW cases because the
true nature of the use in this case was
completely commercial.
Jose Solano, Jr. v. Playgirl, Inc.54
Another exception to the broad interpretation of expressive work is illustrated by Playgirl, in which the court held
that the defendant knowingly used the
plaintiff’s name and likeness in a false
manner for the purpose of increasing
publication revenue.55 In Playgirl, the
defendant placed a photograph of Jose
Solano, Jr., a former Baywatch star, on
the cover of Playgirl magazine, a wellknown sexually explicit magazine
geared towards a female audience.56
According to Solano, the plaintiff, the
cover not only falsely implied that he
gave an interview to Playgirl, but also
falsely implied that he appeared nude
within the magazine.57
The trial court held that Playgirl fell
under the “public affairs/interest newsworthiness protection” of the First
Amendment and granted summary judgment to the defendant.58
The Ninth Circuit Court of Appeals
reversed.59 The appellate court held that
the public affairs/interest newsworthiness
exception did not provide protection from
liability when there was a “knowing or
reckless falsehood under the canopy of
‘news.’”60 In other words, the court
expressed a willingness to curtail First
Amendment protection if the expressive
work is made with knowing falsity or with
reckless disregard for the truth.
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Although at first blush Playgirl does
appear to limit the expanding interpretation of expressive work, the reality is that
plaintiffs will necessarily bear a heavy
burden of showing the defendant knowingly published the falsehood. As in the
defamation context, the percentage of
plaintiffs able to successfully use this
“exception to the exception” is likely to
be low. When viewed in practical
terms, therefore, this exception may
lose much of its bite in its ability to
protect a person’s publicity rights.

ous and becomes more so with each
passing case. The rights of celebrities to
control the use of their likenesses, personae, and/or names appear to be dwindling. Although there are a few recent
cases that uphold publicity rights, the
vast majority of courts take a different
stance. Most recent holdings bear a
similar theme: celebrities are such an
integral part of our culture, history, and
entertainment that reproductions of their
images deserve increasingly greater First
Amendment protection.

George Downing v.
Abercrombie & Fitch61
In Abercrombie & Fitch, the defendant
clothes retailer used photographs of professional surfers, the plaintiffs, without
their consent in the defendant’s advertising campaign titled “Surf Nekkid.”62
Abercrombie & Fitch claimed the publication was protected under the First
Amendment because of the public interest in the “surfing lifestyle.”63 In support
of this argument, the defendant noted
that the publication contained an interview with a surfing champion and other
articles about surfing.
The court was unimpressed and held
that the use of the pictures was not substantially related to the public interest
portion of “Surf Nekkid.”64 The court
emphasized that the illustrations
accompanying the pictures were incorrect and that the plaintiffs were not
accurately described or included in any
of the surfing articles.65
As in Playgirl, the use of the plaintiffs’ likeness was not accurate and did
not contribute to the public interest and
therefore was not granted full First
Amendment protection. Also like
Playgirl, however, the plaintiffs in
Abercrombie & Fitch faced a high
threshold of proof to protect their publicity rights. The court appeared to
imply that if the defendant had correctly illustrated the pictures, or even made
some mention of the plaintiffs’ role as
professional surfers, the First
Amendment would have overshadowed
the plaintiffs’ publicity rights.66

Endnotes

Conclusion
The line between defendant liability
and First Amendment protection for
expressive works that allegedly violate
a celebrity’s right of publicity is tenu-
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2. Right of publicity is granted through
the invasion of privacy tort and is also
known as misappropriation of likeness. THE
LAW OF ADVERTISING § 29.02,1 (2004). The
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states as a separate right.
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4. 238 F. Supp. 2d 1118 (N.D. Cal. 2002).
5. Id. at 1122.
6. Id.
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8. Id. at 1123.
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10. Id.
11. 332 F.3d 915 (6th Cir. 2003).
12. Id. at 918.
13. Id.
14. Id. at 924.
15. Id.
16. Id. at 937–38.
17. Id. at 938.
18. Id.
19. Id.
20. Id.
21. 255 F.3d 1180 (9th Cir. 2001).
22. Id. at 1182.
23. Id.
24. Id. at 1183.
25. Id.
26. Id.
27. Id.
28. Hoffman v. Capital Cities/ABC, 33 F.
Supp. 2d 867, 874 (C.D. Cal. 1999) (holding
that “the First Amendment does not protect the
exploitative commercial use of Mr. Hoffman’s
name and likeness.”).
29. Dustin Hoffman v. Capital Cities/ABA,
Inc., 255 F.3d 1180, 1185 (9th Cir. 2001).
30. Id. at 1189.
31. Id. The court’s rationale was based on
the fact that the defendant was not paid by the
designers and did not advance a commercial
message, and its main purpose was not to sell
or endorse a particular product. Id.
32. Id.
33. 335 F.3d 1161 (10th Cir. 2003).
34. Id. at 1163.
35. Id.
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40. CAL. CIV. CODE § 990 (West 1988).
41. Comedy III, 21 P.3d at 804.
42. Id. at 808.
43. Id. at 811.
44. Id.
45. Id.
46. 89 F. Supp. 2d 1108 (D. Ariz. 2000).
47. Id. at 1109.
48. Id. at 1109, 1112–13.
49. Id. at 1109. The Restatement (Third) of
Unfair Competition defines the right of publicity as the following: “One who appropriates
the commercial value of a person’s identity by
using without consent the person’s name, likeness, or other indicia of identity for purposes of
trade is subject to liability for the relief appropriate under the rules stated in §§ 48 [injunctive relief] and 49 [damages].” Id. at 1111.
50. Id. at 1112. The incidental use defense
stems from the Restatement (Third) of Unfair
Competition § 47: “However, use ‘for purposes of trade’ does not ordinarily include the use
of a person’s identity in news reporting, commentary, entertainment, works of fiction or
nonfiction, or in advertising that is incidental
to such uses.” (emphasis added). Id.
51. Id. The factors balanced by the court
included (1) the existence of a unique quality
of the use resulting in an economic gain to the
defendant, (2) the significance of the use, (3)
the relationship between the reference to the
plaintiff and the underlying purpose of the
work, and (4) the repetitiveness of the name or
likeness in relation to the entire publication. Id.
52. Id. at 1113.
53. Id.
54. 292 F.3d 1078 (9th Cir. 2002).
55. Id. at 1089.
56. Id. at 1080–81. The title cover of the
magazine featuring Solano read, “Primetime’s
Sexy Young Stars Exposed.” Id. at 1081.
57. Id.
58. Id. at 1089.
59. Id.
60. Id.
61. 265 F.3d 994 (9th Cir. 2001).
62. Id.
63. Id. at 1002. The defendants relied on
Dora v. Frontline Video, Inc., 15 Cal. App.
4th 536 (Ct. App. 1993), in which a documentary of a surfing legend was held to be of public interest and therefore protected under the
First Amendment. Id.
64. Id. at 1000, 1002.
65. Id. at 1002.
66. Id.

Page 6

From the Chair
(Continued from page 2)
This group has worked with David
Kohler, Forum division chair and director
of Southwestern Law School’s National
Entertainment and Media Law Institute,
on cosponsorship of a new publication
(tentatively titled Journal of International
Media Law), specializing in international
media and intellectual property issues.
Thanks also to George Freeman,
immediate past chair and benevolent sage
to his successor; Jerry Birenz for competently and cheerfully managing our website; Jim Borelli, budget chair, for relentless and devoted stewardship of our
finances; Chip Babcock, membership
chair, for a new and energized membership drive; Mary Ellen Roy and Natalie
Spears, co-chairs, for leading the Forum’s
Women in Communications Law
Committee to a new level of vitality [see

page 17]; and Dick Goehler and Landis
Best, for their most diligent and successful efforts in influencing the opposition to
the Intellectual Property Section’s proposal that the ABA support federal right of
publicity legislation.
We are in debt to Teresa Üçok, ABA
staff manager for the Forum, who
executes logistics for our meetings and
conferences and guides us through the
seemingly endless task of complying
with ABA protocol.
I’ll sign off by welcoming Jerry
Birenz, your next chair. Let’s face it,
Jerry is going to be great. He has everything it takes: he is a big picture thinker,
yet a stickler for details, and possesses an
encyclopedic knowledge of rock and roll
history. As of August 1, Jerry will have
taken over and I will have receded into
my new roles of immediate past chair and
backstage coot. It has truly been an honor
and a privilege.

Forum Launches E-Mail Mentoring Program
The Forum is pleased to announce a
new mentoring program for junior
media law attorneys and law students. Mentees have the opportunity
to post questions and concerns about
career development and related
issues to mentors via an e-mail
Listserv of experienced media law
attorneys, who will respond directly
to the mentees. The Forum anticipates informal relationships will
develop between mentees and mentors both on- and offline.
Attorneys with less than four
years of experience practicing media
law, as well as law students with an
interest in media law, are eligible to
be mentees. Although the mentor
program is open to all lawyers and
law students who meet the experience requirements, attorneys of
color are particularly encouraged to
participate.
Experienced media law attorneys
are encouraged to sign up to be
mentors. Prospective mentors should
agree to participate for a minimum
of one year.
Prospective mentees should send
an e-mail (please include “COMM-
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LAW-MENTOR” in the subject line)
to andrewmar@dwt.com with their
name, address, firm/organization/law
school, year of law school graduation,
and years practicing media law. After
being added to the list, mentees can
post messages at COMMLAW-MENTOR@mail.abanet.org.
Prospective mentors should send
an e-mail to andrewmar@dwt.com
with their name, address, firm/organization, and particular areas of expertise or focus. After being added to the
list, mentors will receive a limited
number of e-mail messages from
mentees and can respond to any message but will not receive responses
sent by others. The Listserv is postonly (meaning all responses will go
only to the individual who sent it, not
the entire group).
The Forum looks forward to the
development of mentoring relationships. For more information, please
contact Paulette Dodson at pdodson@
tribune.com or Andrew Mar at
andrewmar@dwt.com.
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Negative Issue Advertisements: A Practical Primer
CHRISTINA H. BURROW, THOMAS M. CLYDE, AND MICHAEL D. ROTHBERG

Going negative. It is an inevitable part
of every campaign season. and this year
certainly has been no exception.
Voters profess a distaste for negative
political ads, and the Bipartisan Campaign
Act of 2002 contained provisions intended
to curtail negative advertising relating to
federal candidates.1 Still, as recent ads by
the Swift Boat Veterans for truth demonstrate, negative ads are a predictable
part of our political process.
Broadcasters and cable operators
should, therefore, have procedures in
place to deal with the inevitable letters
from candidates’ campaign groups and
political parties claiming that opponents’ advertisements aired by committees and independent groups contain
false and defamatory material. Without
such a plan, broadcasters and cable
operators face a risk of legal liability
and may be vulnerable to complaints
that they are not fulfilling their public
interest or local franchise obligations.
Although the legal risk of a libel suit
for an issue spot is generally remote,
the possibility of having to defend
against a claim is not purely theoretical.
In January 2004, the chairman of the
Nassau County Republican Committee
in New York filed a defamation suit
against, among others, a cable system
that allegedly declined to pull an advertisement stating that the plaintiff had
engaged in the “sale” of judgeships.2
Although suits of this type are a rarity,
this case demonstrates that it remains
important for broadcasters and
cable operators to take defamation
threats seriously.
Candidate and Issue Ads: An
Important Distinction
In addressing a complaint or threat of litigation, it is important to keep in mind an
Chrstina H. Burrow (cburrow@
dowlohnes.com) and Michael D.
Rothberg (mrothberg@dowlohnes.com)
are members of the Washington, D.C.,
office and Thomas M. Clyde (tclyde@
dowlohnes.com) is a member of the
Atlanta office of Dow, Lohnes &
Albertson, PLLC.

important legal distinction between candidate advertising and issue advertising.
Section 315(a) of the Communications
Act of 1934, as amended, prohibits stations from censoring candidate advertisements.3 In a 1959 decision, the Supreme
Court held that because broadcasters cannot censor a candidate advertisement,
broadcasters are immune from liability for
defamatory candidate ads.4 Accordingly, if
an allegedly defamatory advertisement
qualifies as a candidate “use” ad, a broadcaster or cable system cannot take the
advertisement off the air, even if the
advertisement is, in fact, false.5 Claims of
false candidate advertisements have led to
numerous lawsuits between candidates,
but broadcasters and cable operators cannot successfully be sued for statements
made in candidate “use” ads.6
In contrast to candidate use ads, noncandidate political advertisements (issue
advertisements) are generally controlled
by traditional defamation principles.
Broadcasters and cable operators should,
therefore, take complaints about negative issue advertisements particularly
seriously. It goes without saying that no
broadcaster or cable operator wants to be
accused of bad faith when dealing with
the political process, and candidates and
political parties who feel they have been
wronged have been known to try to
extract their revenge.7 Moreover, the
costs of defending a defamation lawsuit
can be significant and, although the risk
is remote, the damages if a candidate is
successful could be substantial.
The Steps to Vetting Issue Advertising
The Initial “Smell” Test
As a threshold matter, broadcasters and
cable operators airing issue advertisements should view the advertisements in
advance to establish that no outrageously
and blatantly false statements are made.
Assuming that an advertisement passes
this initial “smell” test, it can generally be
aired. Although some feel more comfortable asking for documentation of political
advertising statements in advance, broadcasters and cable operators have no affirmative obligation to confirm that the

statements made in a political advertisement are true. It is advisable, however, to
examine the advertisement more closely
if a complaint or a threat of a legal claim
is received.
Getting It in Writing
Most complaints or threats of a legal
claim are made in writing with a letter
addressed to the “General Manager.” Staff
should be alerted to watch for these letters
during the political season so that timely
action can be initiated. If a complaint is
made in person or by telephone, stations
and systems should insist that the complaint be presented to them in writing.
A Lurking FCC Issue?
In assessing a letter that appears to be
threatening a defamation claim, the first
step is to make sure that the complaint
is, in fact, a defamation claim and not a
complaint about some other aspect of the
Federal Communications Commission’s
(FCC) political advertising rules.
Although this may seem self-evident,
FCC issues are often overlooked, which
can cause difficulties for the station or
system involved. For example, an allegation that an advertisement is false and
misleading can sometimes pertain to
whether the sponsor of an advertisement
is adequately disclosed under the FCC’s
sponsorship identification rules rather than
whether the content of the advertisement
itself is false or misleading.8 Accordingly,
we recommend that complaints of any
type about a political advertisement be
forwarded to a station or cable system’s
FCC counsel for review.
Gathering a Defense
What if counsel determines that the
complaint is, in fact, a defamation claim
and not a complaint about some other
aspect of the FCC’s political advertising
rules? When such a complaint is
received, stations or systems should not
feel obligated to research the complaint
themselves for purposes of assessing
potential liability.9 Instead, they should
send the complaint to the party (usually
an advertising agency) that placed the ad
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with a simple message, such as, “We
have received the attached and would
appreciate your response.” Usually, documentation in support of the advertisement is swiftly sent, at which time the
defamation claim and rebuttal can be
reviewed side by side.10
Assessing Threatened Claims
If the wording in the advertisement
appears crafted to push the boundaries
of the truth, traditional defamation
analysis is applicable.
Although a broadcaster can be held
legally responsible for false and defamatory statements of fact contained in
issue advertising, the First Amendment
provides considerable legal protection
to such “core” political speech. In addition to traditional common-law defenses, numerous constitutional defenses
stand in the path of a successful claim
based on an issue advertisement. Most
importantly, under settled law, candidates are “public officials” (if incumbents) or at least “public figures,” and, as
such, they must prove “actual malice” in
order to sustain a claim. This requires
them to come forward with clear and
convincing proof that a broadcaster’s
staff knew an issue advertisement contained false statements of fact or had a
high degree of subjective doubt that the
advertisement was true.
Although a defamation plaintiff
suing over a political ad faces a heavy
legal burden, the cost and inconvenience of defending against such a suit,
as well as the harm to a station or cable
system’s reputation that can arise from
a claim, militate in favor of a reasonable degree of caution. Counsel analyzing a defamation threat should consider
the following questions:
• Does the ad defame the subject’s
reputation? A libel plaintiff must
establish, among other things, that the
complained-of statement is a literal
statement of fact that injured the plaintiff’s reputation in the community. It
often is difficult to determine what rises
to the level of a defamatory statement,
although specific allegations of criminal behavior, incompetence, or unethical conduct in one’s trade or profession
virtually always will be deemed harmful to one’s reputation. Thus, in 2002, a
North Carolina court of appeals ruled
that an ad run by state attorney general
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candidate Roy Cooper, which incorrectly claimed that his opponent’s law firm
charged $28,000 in attorneys’ fees to
the taxpayers in a class action suit, was
defamatory per se.11
However, purely subjective opinion
and mere insults and name-calling,
which obviously are a linchpin of political campaigning, cannot form the basis
of a defamation claim. Thus, referring
to someone as “mean-spirited,” “callous,” or “political” is unlikely to be
actionable. Rhetorical hyperbole,
whether through words or images, also
is nonactionable. Therefore, asserting
that a candidate is a “Benedict Arnold”
for supporting free-trade agreements
that result in the outsourcing of American
jobs should not give rise to a
defamation claim.
• Is the statement “of or concerning” the potential plaintiff? A libel
plaintiff must establish that the complained-of statement actually was about
the plaintiff. It is not necessary that the
plaintiff be named in the ad, but rather
only that the plaintiff be identifiable.
Moreover, although it varies by state,
libel plaintiffs may be able to establish
that they were defamed by a statement
about a group to which they belong if
the group is sufficiently small (e.g.,
twenty-five or smaller), or if they were
somehow singled out within the group
(e.g., a statement that an unnamed
lawyer within the group stole money
from clients, where the plaintiff was the
only lawyer in the group).
• What is the source for the statement at issue? If the station or cable
system’s counsel concludes that the
complained-of statement may be a
defamatory statement of fact about an
identifiable person or entity, the next
step is to determine the factual basis for
the statement. Often, the party running
the ad will provide the station or cable
system with a newspaper or magazine
article or a government record that it
says supports the statement in question.
As long as the source material is reputable (e.g., a respected newspaper or
magazine, etc.) and there is no reason
seriously to doubt the accuracy of the
allegations, the plaintiff is unlikely to
be able to prove actual malice. In contrast, further documentation should be
sought if the source material was pub-
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lished by the sponsor of the ad, if it is
known that the source is highly unethical (e.g., a radical environmental group
with a history of property destruction or
violence), or if the station or cable system is aware of a substantial record of
inaccurate statements by the source.
• Does the source material squarely
support the assertion? Political ads, by
their very nature, are prone to opinion,
exaggeration, and hyperbole. Although
libel defendants need only show that the
statements at issue are substantially true,
determining whether a statement meets
this standard is sometimes difficult.
Stations therefore must consider whether
the source material actually supports the
specific allegation made. A statement
that a candidate was “convicted” when
only found civilly liable, or that a candidate inappropriately pressured government officials to donate money to the
campaign when it was others associated
with the campaign who did so, can give
candidates a platform on which to
launch a legal challenge.
Similarly, those sponsoring political
ads often take considerable liberties in
describing legislation supported or
opposed by a candidate. A 2002 negative ad run by Democrats in West
Virginia aimed at Republican
Representative Shelley Moore Capito is
illustrative. The ad claimed that when
Capito “had a chance to help protect
Social Security from privatization, she
voted no.” The Democrats asserted that
Capito supported measures that would
permit the investment of retirement
funds in the stock market. The allegation was based on a vote by Capito in
2001 against a Democratic amendment
that would have cut off funding to a
commission analyzing Social Security,
which later recommended that investors
be permitted to put retirement funds in
private accounts. Republicans sent letters to local television stations alleging
that the ad was false and defamatory.
After consulting with counsel, the television stations pulled the ads.12
• Do the images on the screen tell a
different story? Defamation cases arise
not only from the spoken word, but also
from false and defamatory implications
created by visual images. It is insufficient
from a defamation standpoint merely to
determine that the script passes muster; it
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is equally important to know precisely
what text and images will be on the
screen when the words in the script are
spoken. Viewers may associate spoken
words with an image simultaneously on
the screen. Therefore, a statement that
“certain politicians” have taken bribes
and kickbacks—even if not naming the
candidate—may well be actionable if
the image of the candidate appeared at
the same time the statement was made.
Similarly, visual images can give a
false impression of the precise meaning
of the spoken words. A statement that a
candidate was found liable for fraud,
presented simultaneously with an image
of a shadowy figure being placed in
handcuffs, could be deemed to impart
criminal conduct where there was only
civil liability.
• How likely is the potential plaintiff to sue? In assessing whether to
continue running an ad claimed to be
false and defamatory, the station or
cable system may also want to consider
the potential plaintiff. Realistically,
some candidates or organizations are
more likely to sue than others. For most
national political candidates, a libel
lawsuit against the news media is
unlikely to be a politically appropriate
response to speech, even speech the
candidate considered outrageously
false. But, particularly at the state and
local level, a candidate’s willingness to
resort to a lawsuit may be less clear.
The station or cable system should consider, among other things, the source of
the complaint, i.e., the potential litigant
or a surrogate (e.g., the Republican or
Democratic parties of the state); the
potential plaintiff’s history of litigiousness, particularly against the media;
and the specificity and vehemence of
the threat. These types of considerations are by no means foolproof, but
they can be helpful in assessing the
realistic degree of risk posed to the
station by a political ad.
When a negative issue advertisement
is found to contain material legal risks,
most broadcasters and cable operators
will remove it from the air. As a
practical matter, when faced with
potential removal of its advertisement,
an advertiser often will offer to tweak
the advertisement sufficiently to
remove the concern or will submit a
new advertisement altogether.
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Handling Media Inquiries
Regarding Complaints
Often, complaints about defamatory
candidate or issue advertisements surface in the press. Frequently, one of the
decisions that a broadcaster or cable
operator must face is whether to
become part of the story. After a candidate has gone public with a complaint
about an advertisement, reporters (possibly including reporters from a station’s own news department) will be
calling to ask the station or cable operator what it is going to do about the
challenged advertisement and why.
Although the decision of whether or
not to make a statement is a business,
rather than a legal, judgment, it is
important for the station or cable system to exercise care if it elects to comment. Making a statement of any type
can be (and has been) twisted by one
side or the other to make a political
point. A station or cable system can be
incorrectly portrayed as for or against
one candidate/party or the other, a situation which will fuel the dispute. For
example, when a station has not maintained its distance, we have seen political parties cite campaign contributions
made by a station’s general manager as
“evidence” that a station is biased
against a particular point of view.
However baseless, claims of this type
are sometimes difficult to dispel and
can cause damage to the station or system’s reputation in the community.
Quick Response Essential
for Avoiding Legal Trouble
Whenever broadcasters and cable operators deal with political campaigns,
they must understand that the usual
pace of commercial business often does
not apply. In an election, responsiveness and timing are critical. As long as
the campaign group in question
believes that a broadcaster or cable
operator is responding to its requests
and needs, the odds of an FCC political
complaint or lawsuit remain low. With
the proper plan in place, broadcasters
and cable operators can successfully
weather what can otherwise become a
stressful political sales season.

2. Mondello v. Nassau County
Democratic Comm., Index No. 04–851
(N.Y. Sup. Ct. filed Jan. 21, 2004).
3. See 47 U.S.C. § 315(a). The Federal
Communications Commission (FCC) has
also applied the statutory “no-censorship”
provision to cable operators. See 47 C.F.R.
§ 76.205(a).
4. Farmers Educ. Coop. Union of
America v. WDAY, Inc., 360 U.S. 525
(1959).
5. Although a discussion of the FCC’s
political advertising rules is beyond the
scope of this article, in general, an advertisement qualifies as a candidate “use” ad if
the advertisement contains the candidate’s
recognizable voice or picture and the advertisement is sponsored or paid for by the candidate’s authorized campaign committee.
See, e.g., 47 C.F.R. § 73.1941(b).
6. Although broadcasters and cable operators have no legal obligation to investigate
a disputed candidate advertisement, what
we have seen is that when documentation
for a candidate advertisement is requested
as discussed below, demonstrably false
advertisements are usually pulled off the air
voluntarily by the candidate. Broadcasters
and cable operators may, therefore, want to
request documentation to support questioned candidate advertisements while also
informing the complaining party that they
have a legal obligation to keep the offending advertisement on the air.
7. For example, we are aware of at least
one instance where a losing political candidate filed with the FCC a formal complaint
that attempted to blame the local television
station for the candidate’s loss of the election. While the station was ultimately found
to have complied with the FCC’s political
rules, the station nevertheless incurred legal
costs to defend itself.
8. See, e.g., Loveday v. FCC, 707 F.2d
1443 (D.C. Cir. 1983); Trumper
Communications of Portland, Ltd., 11 FCC
Rcd 20415 (1996).
9. Station news departments sometimes
investigate false political advertising claims,
but news investigations should not be used
as a substitute for allowing the party that
placed the advertisement a direct opportunity to refute the falsity claims.
10. Some broadcasters and cable operators
forward the rebuttal to the party placing the
complaint so as to further enhance the
record available for review.
11. Boyce & Isley, PLLC v. Cooper, 568
S.E.2d 893 (N.C. Ct. App. 2002). In this
case, the plaintiff sued only the candidate
and not the stations running the ads.
12. See Adam Nagourney & Adam
Clymer, Local Television Stations Become
the New Arbiters of Political Fair Play,
N.Y. TIMES, Oct. 2, 2002, at A23.

Endnotes
1. See McConnell v. Fed. Election
Comm’n, 124 S. Ct. 619 (2003).
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First Things First: President Bush and Senator
Kerry on the First Amendment
JEAN-PAUL JASSY AND TIFFANY J. ZWICKER

The First Amendment’s free speech, free
press, and religion clauses open the door
to a wide array of hot-button issues in
presidential politics. Freedom of information and the press, especially in the
wake of September 11, 2001; broadcast
indecency; the Establishment Clause; flag
burning; CAN-SPAM legislation; and
campaign financing all showcase key policy distinctions between the Republican
nominee, incumbent President George W.
Bush, and the Democratic presidential
nominee, Senator John F. Kerry.
This article reviews the candidates’
positions, based on their public statements
and, in the case of Senator Kerry, his congressional voting record, on the civil liberties protected by the First Amendment.
Freedom of Information and the
Press in the Wake of 9/11
The presidential candidates’ views
diverge sharply on the issues of freedom of information and the press: In
brief, President Bush favors limitations
on freedom of information to counteract terrorist threats while Senator Kerry
espouses a more open government.
Such views were evident in the immediate aftermath of the September 11 terrorist attacks and continue to this day.
Congress passed the USA Patriot
Act within six weeks of the events of
September 11.1 Signed into law by
President Bush on October 26, 2001,2
the Act, among its many provisions,
allows secret court orders for the recovery of “any tangible thing,” which may
include journalists’ notes, that would
help combat terrorism, and information
Jean-Paul Jassy (jjassy@sheppardmullin.com) is an associate in the Century
City (Los Angeles) office of Sheppard,
Mullin, Richter & Hampton LLP, and
Tiffany J. Zwicker (tzwicker@loeb.com) is
an associate in the Los Angeles office of
Loeb & Loeb LLP. Any views in this article are those of the authors and not the
opinions of their respective firms or the
firms’ clients.

from bookstores and libraries about
their patrons’ reading habits. In its
September 2003 update of Homefront
Confidential, the Reporter’s Committee
for Freedom of the Press reported that
the Justice Department refused to
answer a congressional inquiry on how
many times the law has been used to
obtain records from a public library,
bookstore, or newspaper, asserting that
such information was “classified.”3
Even before enactment of the USA
Patriot Act, Attorney General John
Ashcroft issued a memorandum on
October 12, 2001, that significantly
changed the federal government’s
approach to requests under the Freedom
of Information Act (FOIA).4 The old
standard, adopted in October 1993,
used a “foreseeable harm” test to evaluate FOIA requests: Any requested
records would be released unless a federal agency could establish a foreseeable harm resulting from disclosure.5
The new standard, on the other hand,
established a “sound legal basis” test in
which the Attorney General promised
department heads that if they decide to
withhold records, “the Department of
Justice will defend [their] decisions
unless they lack a sound legal basis or
present an unwarranted risk of adverse
impact on the ability of other agencies
to protect other important records.”6
On November 5, 2001, President
Bush signed Executive Order 13233,
which expanded the ability of former
and incumbent presidents to claim
exemptions to FOIA, even for unclassified documents.7 This order revoked
one of President Ronald Reagan’s last
Executive Orders and, among other
things, ensured the continued secrecy
of records from the administrations of
George W. Bush and the four other
living presidents.8
The Bush administration has also
turned to the courts, claiming an urgent
need for the secrecy of proceedings and
information about detentions. In 2002,
the Third Circuit determined that the
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closure of “special interest” hearings in
an “extremely narrow class of deportation cases” is justified only if the
Attorney General determines that open
proceedings pose a threat to national
security.9 In 2003, the D.C. Circuit
denied access to the names of detainees
on national security grounds.10 In contrast, the Sixth Circuit found a First
Amendment right of access to deportation proceedings and ruled that the
Justice Department’s closure of such
“special interest” proceedings infringed
newspapers’ First Amendment rights.11
Not surprisingly, disagreements have
surfaced about what should be kept
secret. Noting the inherent conflict
between the administration’s push for
secrecy and various investigatory commissions, a Washington Post editorial
called for a system of “credible classification” and quoted the observation by
Thomas Kean, former Republican governor of New Jersey and chair of the
9/11 Commission, that “[t]hree-quarters
of what I read that was classified
shouldn’t have been.”12
The implications of the USA Patriot
Act for journalists and their organizations have been well documented.13 As
one example, federal prosecutors have
subpoenaed journalists from major
media outlets to testify in the trial of a
lawyer facing terrorism charges for
allegedly conveying communications
from a terrorist to his followers.14 Kevin
Goldberg, a lawyer for the American
Society of Newspaper Editors, commented that using the Act to place an
“increasing reliance on journalists [as]
an investigatory arm of the government” sets a dangerous precedent.15
Although Senator Kerry, together
with ninety-seven of his fellow
Senators, voted for the Act,16 he has
also promised that, if elected, “openness” will be the “hallmark” of his
administration.17 Kerry recently reaffirmed his pledge to be “as open as possible” with government information and
records, denouncing the prohibition on
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photographing U.S. soldiers’ coffins as
they are returned home.18 In place since
1991, the policy was rarely enforced
before a Pentagon directive in March
2003 prohibiting coverage of “deceased
military personnel returning to or
departing from” air bases.19 When the
Senate voted to change the media protocol to allow photographs of returning
coffins, Kerry’s running mate, Senator
John Edwards, voted in favor; Kerry
did not vote.20 The measure failed thirty-nine to fifty-four.21
The Bush administration takes a dim
view of congressional actions, let alone
journalistic coverage, that are critical of
its policies. Three months after the
September 11 attacks, the Attorney
General rebuked a Senate panel for
questioning the need for secret detentions and military tribunals:
To those who pit Americans against immigrants and citizens against noncitizens, to those
who scare peaceloving people with phantoms
of lost liberty, my message is this: your tactics
only aid terrorists for they erode our unity and
diminish our resolve. They give ammunition to
America’s enemies and pause to America’s
friends.22

Few of his fellow citizens agree with
Attorney General Ashcroft’s stance. A
recent Chicago Tribune poll revealed
that, during a time of war, only 20 percent of Americans feel that the media
should not publish reports that the war
is not going well.23 Some 75 percent of
those polled disagreed.24
In contrast, just before September
11, 2001, Senator Kerry expressed his
reservations about proposed legislation
that would make it a federal crime to
leak classified information: “I am obviously very concerned about leaks of
classified information, especially those
leaks that could jeopardize American
lives or national security interests. But I
also believe that we must carefully balance the importance of protecting First
Amendment freedoms.”25
Recent Secrecy Considerations
In June 2004, Vice President Cheney
won an important victory in the U.S.
Supreme Court in an ongoing battle
against Judicial Watch, a conservative
watchdog group, and the environmentalist Sierra Club.26 These organizations
claimed that energy lobbyists, including
the indicted former chairman of Enron,
lobbied the vice president and helped
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draft national energy policies in 2001.27
The Supreme Court set aside a trial
court’s order that would have forced
him to reveal whether lobbyists had
met with an energy task force that he
chaired, and directed the District of
Columbia Circuit Court of Appeals to
reevaluate the request for information
with a closer eye toward separation of
powers concerns.28
The Supreme Court’s decision eliminates any real possibility that the documents could be revealed before the
November election.29 President Bush’s
Press Secretary applauded the ruling,
but a spokesman for Senator Kerry
chastised the administration for not
releasing the information on its own.30
A statement from Kerry expressed his
view that “[t]he Nixon legacy of secrecy is alive and well in the Bush White
House. Americans shouldn’t have to
rely on court orders to learn what special-interest lobbyists are writing White
House policies.”31
Although Kerry champions openness
of government records and has even
used FOIA to retrieve FBI files on himself and his affiliation with Vietnam
Veterans Against the War,32 he refuses
to open court records concerning his
1988 divorce, explaining that “[i]t’s
history, ancient history,” and it’s “none
of anybody’s business, period.”33
Bush, Kerry, and the FCC
The next president, whether George W.
Bush or John Kerry, will be able to
influence the Federal Communications
Commission (FCC), both directly and
indirectly. Both the incumbent and the
candidate have supported legislation
that would allow the FCC to impose
more stringent fines for the use of
obscenities and profanities on the public airwaves. Whoever serves as president during the next term will also have
the likely opportunity to appoint new
FCC Commissioners.
The indecency issue has drawn considerable public attention since January
2003, when the lead singer for the rock
group U2 announced during the Golden
Globe Awards that the band’s award for
best original song was “really fucking
brilliant.”34 The FCC’s Enforcement
Bureau found no indecency violation.35
The FCC defines indecency as “language or material that, in context,

depicts or describes, in terms patently
offensive as measured by contemporary
community broadcast standards for the
broadcast medium, sexual or excretory
organs or activities.”36
Four months after the Enforcement
Bureau’s decision, Janet Jackson
exposed herself, either intentionally or by
accident, during the half-time entertainment at the 2004 Super Bowl, attracting
renewed attention to the problem.37
Less than six weeks later, the FCC
Commissioners, in a March 18, 2004,
decision, overruled the Enforcement
Bureau on its Golden Globe decision and
put “broadcasters on clear notice that, in
the future, they will be subject to potential enforcement action for any broadcast
of the ‘F-Word’ or a variation thereof.”38
In a surprising move, the FCC
Commissioners also found Bono’s comments to be profane, an offense that it
previously had limited to blasphemy.39
Acknowledging free speech concerns,
Kerry, in the aftermath of Janet Jackson’s
“wardrobe malfunction,” said that he
wants to balance free speech over the
airwaves with circumstances “where
you have children, where you have a
broader cross-section of the public,
where there is sort of a sense of family
time or hour.”40 However, he does not
feel that cable should be subject to
tougher fines because cable is privately
purchased, not publicly broadcast.41
On June 22, 2004, the Senate voted
to dramatically increase the penalties
(to $275,000 per incident and up to $3
million per day) for broadcasting indecent, profane, and obscene material.42
Both Senators Kerry and Edwards voted
in favor of the increase in fines.43
Ironically, on the very same day, Vice
President Cheney engaged in a heated
exchange on the Senate floor with
Senator Patrick Leahy (D-Vt.), in which
he told Leahy: “Go fuck yourself.”44 CSPAN’s cameras were not rolling when
the vice president unleashed his sentiments,45 although he did say he “felt better” after making the remark.46
Three of the five FCC Commissioners
are contemplating leaving that regulatory body in the very near future.47 Of the
three who may be on their way out, two
(Abernathy and Martin) were appointed
by President Bush and one (Powell)
was appointed by President Clinton but
elevated to chair by President Bush.48 If
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three Commissioners do in fact resign,
the next president will have the opportunity to appoint enough replacements
to constitute a majority, an opportunity
that could affect FCC policy.
On a final note concerning the FCC,
President Bush supports, but Senator
Kerry is opposed to, the FCC’s recent
decision to relax the ban on same-city
ownership of broadcast stations by
daily newspapers.49
Establishment Clause
In the midst of what has become the
“most religiously charged campaign
since John F. Kennedy’s bid for the
presidency”50 in 1960, issues that implicate the Establishment Clause are front
and center in the Bush-Kerry matchup.
While President Bush has been vocal
about his faith as an evangelical
Christian,51 Senator Kerry takes pains to
remind voters that he is not “a Catholic
running for President” but rather “a
presidential candidate who happens to
be Catholic.”52 No doubt President
Bush’s ardent “invocation of his faith”
during his tenure in office and on the
reelection campaign trail “has created a
challenge” for his opponent.53
Senator Kerry, who has been chided in
recent months by some Catholic archbishops for his stances on abortion rights and
stem cell research (both of which the
Vatican opposes), responded, “I’m not a
spokesperson for the church, and the
church is not a spokesperson for the
United States of America. I’m running for
president, and I’m running to uphold the
Constitution of our country, which has a
strict separation of church and state.”54
In a political climate where 35 percent to 40 percent of adults in the
United States attend religious services
at least once a week, and 55 percent to
60 percent at least once a month, both
candidates are courting religious
groups, but President Bush is doing so
more vigorously.55 On a visit to the
Pope in June, he asked Vatican officials
“to promote socially conservative values
in the United States more aggressively,”56
and in early July, his reelection campaign
issued a guide to religious volunteers to
“turn over church membership directories
to state campaign committees” in an effort
to mobilize support among conservative
church congregations.57
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Faith-Based Initiatives
On January 29, 2001, President Bush
signed Executive Orders 13198 and
13199, which established the White
House Office of Faith-Based and
Community Initiatives and called for
the Attorney General and the Secretaries
of Education, Labor, Health and
Human Services, and Housing and
Urban Development to “establish within their respective departments a Center
for Faith-Based and Community
Initiatives.”58 Executive Order 13198
provides that “[t]he purpose of the
executive department Centers will be to
coordinate department efforts to eliminate regulatory, contracting, and other
programmatic obstacles to the participation of Faith-Based and other community organizations in the provision
of social services.”59 In the months after
President Bush signed the order,
his administration developed legislative and
other proposals regarding the participation of
faith-based organizations in the delivery of federally funded social services, commonly referred to
as the “faith-based initiative.”
In July 2001, the House passed its version of
the faith-based initiative, the Community
Solutions Act of 2001, (co-sponsored by J.C.
Watts [R-OK] and Tony Hall [D-OH]), which
provided tax incentives for charitable contributions by individuals and businesses and
expanded the charitable choice provision of
the 1996 welfare reform legislation, a specific
and controversial way in which religious
organizations and governments may [team up]
to provide social services.
The faith-based initiative stalled in the
Senate. The Charity Aid, Recovery, and
Empowerment Act of 2002 (or the CARE
Act), co-sponsored by Joseph Lieberman
[D-CT] and Rick Santorum (R-PA), sought to
amend the Internal Revenue Code to offer tax
incentives to encourage charitable donations
and provide financial support for [private]
community-based organizations.60

Unsuccessful with Congress, President
Bush sidestepped lawmakers in December
and vowed to pursue his faith-based initiative, including “some elements contained
in the failed House and Senate bills,” with
another Executive Order.61
Under the new order, “social service
providers are not allowed to discriminate
against beneficiaries of services on the
basis of faith, but they are allowed to discriminate in hiring and in selecting board
members on the basis of [religion].”62
Although social service providers are
not allowed to use federal grant or
contract money to fund any “inherently
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religious activities,” religious organizations can compete for government
funding to provide public services
without having to abandon “their
independence, autonomy, expression,
or religious character.”63
Celebrating the progress of his
faith-based initiative, President Bush
addressed members of a conference
hosted by the White House Office of
Faith-Based and Community Initiatives
in June: “Rather than fear faith programs, welcome them. . . . They do a
better job than government can do.”64
He applauded the efforts of faith-based
services where “a loving citizen puts
their arm around a brother and sister in
need and says, I love you, and God
loves you, and together we can perform
miracles” and added, “[W]e welcome
the army of compassion. We understand
the power of faith in America, and the
federal government will assist—not discriminate against you.”65
Opponents of the faith-based initiative
“worry that government could wind up
paying for religion.”66 Furthermore, “other
social programs are receiving less funding as a result of the increase in spending for faith-based programs.”67
Senator Kerry believes that the president’s faith-based initiatives “reach[]
too far.”68 He says that he supports
faith-based efforts to serve people:
We’ve had faith-based efforts to serve people for
a long time in America. . . . [T]here’s all kinds of
wonderful work going on, and I salute it and I
applaud it and I embrace it. But the government
shouldn’t be funding it. It’s very simple. And we
need to draw that line. . . . The government
shouldn’t be supporting those things that are
actually the proselytizing of the faith.69

Posting of the Ten Commandments
During the summer of 2003, our nation
witnessed the extraordinary events surrounding the removal of a 5,280-pound
display of the Ten Commandments from
the rotunda of the Alabama state judicial
building, followed by the removal of
Alabama Supreme Court Chief Justice
Roy Moore, who insisted on its remaining there. In Glassroth v. Moore, the
Eleventh Circuit Court of Appeals agreed
with the district court that the display of
the monument violated the Establishment
Clause because it served no secular
purpose.70 Judge Moore made an easy
case for the court; he himself proclaimed
that he had a religious purpose by
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answering in the affirmative to the
following four questions:
(1) [W]as your purpose in putting the Ten
Commandments monument in the Supreme
Court rotunda to acknowledge GOD’s law
and GOD’s sovereignty?
(2) . . . Do you agree that the monument, the
Ten Commandments monument, reflects the
sovereignty of GOD over the affairs of men?
(3) And the monument is intended
to acknowledge GOD’s overruling power
over the affairs of men, would that be correct?
(4) When you say “GOD” you mean GOD of
the Holy Scripture?71

Although Senator Kerry has not
weighed in publicly on the issue, his
other statements on the role of religion
in public life suggest that he would
oppose public display of the Ten
Commandments. When asked by the
Washington-based Interfaith Alliance in
December to describe the relationship
between his faith and his professional/
political life, he responded,
Well, if you’re a person of faith, as I am, it’s
your guidepost, your sort of moral compass,
your sustaining force if you will, in everything that you do. But . . . you wear it in your
heart and in your soul, not necessarily on your
sleeve. . . . [Religion is] not something that I
think you ought to push at people every single
day in the secular world.72

President Bush unequivocally supports the right of school districts to post
the Ten Commandments in classrooms,
but, unlike Judge Moore, he couches
the purpose in secular terms. During the
GOP debate in Iowa in January 2000,
Bush, then Governor of Texas, was
presented with the question of whether
the display of the Ten Commandments
in schools “invalidate[s] the religious
expression of children who are not in
the Judeo-Christian heritage.”73 His
response:
“Thou shalt not kill” is pretty universal.
Districts ought to be allowed to post the Ten
Commandments, no matter what a person’s
religion is. There’s some inherent values in
those great commandments that would make
our society a better place for everybody. I
also believe our schools ought to expand
character education.74

Asked on a subsequent campaign stop
in Virginia which version of the Ten
Commandments he would post, the candidate replied, “The standard version.”75 He
did not explain which version qualifies as
“standard.”76 For the interested reader, the
version inscribed on Judge Moore’s monument was from the King James Revised
Standard Version.77
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School Vouchers
In 2002, the U.S. Supreme Court ruled in
Zelman v. Simmons-Harris that school
vouchers were constitutional even if used
for religious schools because parents, not
the government, selected the schools for
their children.78 When “a broad class of
citizens [make their own] genuine and
independent private choice,” the voucher
system does not violate the
Establishment Clause.79
In the 2000 St. Louis presidential
debate, Gore challenged Bush on the
issue of school vouchers, telling the
audience:
Governor Bush is for vouchers. And in his
plan, he proposes to drain more money, more
taxpayer money, out of the public schools for
private school vouchers than all of the money
that he proposes in his entire budget for public
schools themselves. And only one in 20 students would be eligible for these vouchers,
and they wouldn’t even pay the full tuition to
private school.80

Bush responded that “vouchers are
up to states. . . . I’m a governor of a
state and I don’t like it when the federal
government tells us what to do. I
believe in local control of schools.”81
However, as president, Bush pushed for
and was ultimately successful in getting
the nation’s first federally financed
school voucher system approved by
Congress in January 2004.82 He praised
the initiative as “one that’s the beginning of what I hope is change all across
the country.”83
Senator Kerry did not vote on H.R.
2673, the massive spending bill that
included the voucher program, but in
1997, he voted against similar legislation
that would have imposed a voucher program on the District of Columbia.84
Rejecting the concept of school vouchers
recently, Senator Kerry took the position
that vouchers drain resources from the
public school system.85 He stressed that
90 percent of American schoolchildren
attend public schools, so the changes
should be made there.86 He has argued
that teachers and the entire educational
system should be treated more deferentially: “We cannot possibly do what we
need to do in America with these marginal efforts that some spend their time
arguing for.”87 On another occasion
Kerry remarked,
I have never supported vouchers. . . . [P]ublic
schools need resources and support, and
vouchers drain them of both. Our inner-city
schools and our rural schools need better build-

ings, more textbooks, higher paid teachers, the
best principals, and smaller classes. They also
need the strongest possible support they can
get from the president of the United States.88

School Prayer
In 1994, Senator Kerry voted against
requiring schools to allow voluntary
prayer.89 S. Amendment 2416 to S. 1513
would have cut off federal funds to any
state or local educational agency that has a
policy of denying prayer in public schools
by individuals on a voluntary basis.90
President Bush takes the opposite
stance:
I support voluntary, student-led prayer and
am committed to the First Amendment
principles of religious freedom, tolerance, and
diversity. . . . We should not have teacher-led
prayers in public schools, and school officials
should never favor one religion over another,
or favor religion over no religion (or vice
versa). I also believe that schools should not
restrict students’ religious liberties. The free
exercise of faith is the fundamental right of
every American, and that right doesn’t stop at
the schoolhouse door.91

Under God and the Pledge of Allegiance
In 2002, Michael Newdow won a twoto-one victory in the Ninth Circuit Court
of Appeals, where the ruling in his favor
declared that the phrase under God in
the Pledge of Allegiance is a government
endorsement of religion and in violation
of the Establishment Clause.92 On June
14, 2004, the Supreme Court reversed
the Ninth Circuit’s decision of the
Ninth Circuit without deciding the
under God matter.93 Instead, it ruled
that Newdow lacked standing to sue on
behalf of his school-age daughter.94
The Pledge was written in 1892 to
celebrate the 400th anniversary of
Columbus’s discovery of America and
did not contain the controversial allusion to God. In 1954, at the height of
the Cold War, Congress voted to add
the phrase to distinguish America from
“godless Communism.”95 Despite the
Pledge’s actual evolution, many feel
that the phrase is merely an acknowledgement of the role of religion in the
founding of the United States.
On this issue, President Bush and
Senator Kerry are in agreement. Both
are against the removal of the phrase.
Kerry commented that the Ninth Circuit
holding was “the most absurd thing. . . .
That’s not the establishment of religion.”96 President Bush formally
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expressed his position in response to an
organization that wrote to him in support of the Ninth Circuit’s decision.
The president wrote to the group in
defense of the inclusion of under God:
When we pledge allegiance to One Nation
under God, our citizens participate in an
important American tradition of humbly seeking the wisdom and blessing of Divine
Providence. Our Declaration of Independence
proclaims that our creator endowed us with
inalienable rights, and our currency says, “In
God We Trust.” May we always live by that
same trust, and may the Almighty continue to
watch over the United States of America.”97

Flag Burning
The Supreme Court has repeatedly
affirmed that, absent a constitutional
amendment to the contrary, burning the
flag is protected expression under the
First Amendment.98
Both Senators Kerry and Edwards
oppose an amendment to ban flag burning.99 “I would not be pleased to see someone burning the flag because I love the
flag,” Senator Kerry explained, “but the
Constitution that I fought for preserves the
right of free expression.”100 On another
occasion he said that he was “not willing
to support an amendment that would
restrict free speech.”101
President Bush, on the other hand,
supports an amendment to ban desecration of the flag.102 When Vice President
Cheney recently attacked Senator
Kerry’s failure to support a flag burning
amendment, a Kerry spokesperson
responded by observing that “[c]onsidering Dick Cheney got five deferments
from the military to avoid seeing combat, he’s the last person who should be
attacking Vietnam veteran John Kerry’s
commitment to the flag.”103
CAN-SPAM Legislation
On October 22, 2003, the Senate voted
on the CAN-SPAM Act of 2003,
which is designed to “impose limitations and penalties on the transmission
of unsolicited commercial” e-mail.104
The CAN-SPAM law “bans false or
misleading e-mail header information,
prohibits deceptive ‘subject’ information,” requires that the e-mail contain
information to allow the recipient to opt
out of future messages, and mandates
that the e-mail clearly indicate its commercial purpose.105 Federal authorities
are already using the CAN-SPAM
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legislation to prosecute offenders.106
The Senate approved the bill ninetyseven to zero.107 Senators Kerry and
Edwards were two of the three senators
who did not vote on the bill.108 When
President Bush signed the bill into law
on December 16, 2003, a White House
spokesperson explained that the law is
designed to provide “consumers with
options to reduce the volume of
unwanted e-mail.”109
Ironically, however, the Act does not
apply to political e-mails, and there are
reports that both political parties have
sent mass e-mail solicitations in support
of their respective campaigns.110
Campaign Finance
On March 27, 2002, President Bush
signed into law H.R. 2356, the Bipartisan
Campaign Reform Act of 2002
(BCRA),111 which represented “the most
sweeping change of the U.S. campaign
finance system” since the passage of the
Federal Election Campaign Act (FECA)
more than thirty years ago.112 The U.S.
Supreme Court upheld key provisions of
the BCRA in McConnell v. Federal
Election Commission.113 In a five-to-four
decision, the Court upheld bans on soft
money flowing to the national political
parties and upheld the imposition of new,
strict regulations concerning electioneering communications.114 Without soft
money, candidates and political parties
may only accept donations that are
already allowed in limited amounts: private individuals may donate up to $2,000
per candidate per election or $25,000 per
party committee per year.115
Senator Kerry supported the BCRA’s
passage by voting for the McCainFeingold bill; in addition, he has a
consistent voting record of support for
campaign finance reform.116 In 1997, for
example, he voted on S. 25, another version of the McCain-Feingold bill; and in
2001 he voted for S.27, which would have
banned soft money donations to political
parties, forbidden corporate general funds
and union general funds from being spent
on issue ads, and increased the individual
contribution limit to candidates from
$1,000 to $2,000 (all of which was
accomplished later with the BCRA).117
Although President Bush obviously
supported the BCRA, his approval of
the legislation was not without reservations. After signing H.R. 2356 into law,
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he noted that although the BCRA will create a better federal campaign financing
system, the Act is not without faults.118 He
then proceeded to criticize several provisions on the ground that they “present
serious constitutional concerns.”119 In particular, he believes the BCRA is too
extreme in that it prevents all individuals,
not just unions and corporations, from
making donations to political parties for
federal elections.120 He also criticized the
ban on issue advertising, which restrains
the speech of a wide variety of groups on
issues of public import in the months closest to an election.121 He added that he
would have preferred a bill that included a
provision to protect union members and
shareholders from involuntary political
activities undertaken by their leadership.122
Recent months have seen two significant challenges under the federal campaign
finance law. One concerns so-called 527
committees, i.e., political entities that fall
under a section of the Internal Revenue
Code governing organizations that primarily attempt to influence election campaigns.
In the case of federal elections, such committees are subject to federal election law
limits on amounts and sources of contributions.123 However, some newer 527s do not
“(1) use ‘magic’ words that expressly
advocate someone’s election or defeat,
and/or (2) directly subsidize federal campaigns themselves. Therefore, some 527s
consider themselves to be exempt from the
restrictions of federal campaign law and
proceed to collect soft money which is
unlimited donations from corporations,
unions and wealthy individuals.”124
Republican groups believe that certain
527s critical of the Bush administration
like MoveOn.org, The Media Fund, and
America Coming Together conduct activities that are illegal under McCainFeingold.125 In March 2004, the BushCheney Campaign and the Republican
National Committee filed a complaint
with the FEC, alleging that the 527s are
breaking the law in two ways: First, they
argued that the 527s, through efforts to
support Kerry and defeat Bush, are illegally spending soft money to influence a federal election.126 Second, they contended
that 527s are illegally coordinating advertising and voter mobilization activities
with those of Kerry’s campaign and the
Democratic Party committees.127
A virtual firestorm about 527s erupted in early August, when a group known
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as “Swift Boat Veterans for the Truth,”
launched a series of TV ads that
impugned Kerry’s military record during
the Vietnam War. The Kerry campaign
filed a complaint with the FEC, contending that the Swift Boat Veterans were
“illegally coordinating [their efforts]
with the Bush-Cheney campaign,” allegations that Bush spokespeople promptly denied.128 Two weeks later, President
Bush called for a moratorium on all 527
advertising, but did not dissociate himself from the Swift Boat ads.129 On
September 1, 2004, the Bush campaign
filed a lawsuit in U.S. District Court for
the District of Columbia, asking the
court to force the FEC to act on its complaints against the anti-Bush 527s, arguing that the FEC is taking too long.130
The other recent major challenge
brought under the BCRA concerns broadcast advertisements of the film Fahrenheit
9/11, which is highly critical of the Bush
presidency. On June 24, 2004, David N.
Bossie, president of the conservative
group Citizens United, filed a complaint
with the FEC against the film. The complaint alleged that Michael Moore and the
companies and individuals involved in the
marketing and distribution of the film
were about to violate campaign finance
law because paid advertisements for the
film, which include visual images and
sound clips of President Bush, are subject
to the restrictions and regulatory requirements of federal campaign law.131
Moore feels that the First Amendment
gives him the right to advertise his
movie. “It’s a movie,” he said. “I have
not publicly endorsed John Kerry. I am
an independent, I am not a member of
the Democratic Party.”132
On August 5, 2004, the Federal
Election Commission unanimously dismissed Citizens United’s complaint
because it came before the cutoff for
broadcasting ads (so no violation
occurred) and because those involved
with the film said they did not intend to
run the ads past the legal period.133
Public Financing
Despite his support for the public
financing of campaigns, Senator Kerry
opted out of the public financing system in the Democratic primary in order
to compete effectively; President Bush
also chose not to accept public financing in the primary election. However,

Page 15

both candidates are using public funds
in the general election.
Conclusion
As the discussion above demonstrates,
Kerry and Bush disagree fundamentally
on several key First Amendment issues.
Senator Kerry is committed to protecting
freedom of information and freedom of
the press, while President Bush feels that
secrecy is a valuable tool against terrorist threats. President Bush supports faithbased initiatives, voluntary school
prayer, school vouchers, and the posting
of the Ten Commandments; Kerry steadfastly opposes these efforts. Flag burning is protected expression, according to
Senator Kerry; President Bush disagrees
with this view.
Agreement between the two opponents
is rare. However, the two candidates generally find common ground on the issues
of indecency, the Pledge of Allegiance,
and campaign finance reform.
A president’s viewpoints inevitably
will impact the issues discussed in this
article through executive orders, appointments of judges and FCC Commissioners,
and the endorsement of legislation. The
choice that voters make between the two
presidential contenders in November will,
over the next four years, guide policies
concerning America’s most controversial,
but revered, constitutional amendment—
the First Amendment.
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Subcommittee Seeks
Communications
Law Teachers
Forum members are invited to join
a new subcommittee on teaching
communications law.
The subcommittee is open to all
members who teach full- or part-time
at undergraduate, graduate, or law
schools, and to Forum members who
are interested in teaching.
Initial activities will include
posting syllabi on the Forum website,
exchanging teaching material, and
forming a Listserve.
Barbara L. Morgenstern of the journalism program at Miami University,
Oxford, Ohio, will chair the subcommittee. She worked with Elizabeth A.
Ritvo of Brown Rudnick Berlack
Israels LLP, Boston, and Natalie J.
Spears of Sonnenschein Nath &
Rosenthal LLP, Chicago, co-chairs
of the Women in Communications
Law (WICL) Committee, to create
the subcommittee after it was proposed
at the January 2004 WICL meeting in
Boca Raton.
To join or for more information,
contact Barbara Morgenstern at
morgenbl@muohio.edu.

To Our Readers:
The biographical description for
Patrick J. Carome and C. Colin
Rushing was incorrect in our last
issue. See Patrick J. Carome and C.
Colin Rushing, Anomaly or Trend?
The Scope of § Immunity Challenged
by Two Courts, 22:2 COMMUNICATIONS
LAW., Spring 2004, at 3. It should
have read:
“Patrick J. Carome (patrick.carome@
wilmer.com) is a partner and C. Colin
Rushing (colin.rushing@ wilmer.com)
is an associate at Wilmer Cutler
Pickering LLP. Mr. Carome has represented interactive service providers,
including America Online, Inc., in
numerous § 230 cases.”
Our apologies to Messrs. Carome
and Rushing.
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The USTA Decisions
(Continued from page 1)
litigation brought in the 1980s by equipment manufacturers, the long-distance
competitor MCI, and, ultimately, the
Department of Justice. In the most general
terms, the litigation resulted in consent
decrees that split apart the Bell monopoly,
required the resulting Bell Operating
Companies (BOCs) to share their network
facilities with competitors, and prohibited
the BOCs from competing in the newly
opened markets for long-distance and telephone equipment services markets.
During this same period the FCC also was
attempting to bring competition to these
markets but had been successful only as a
result of the antitrust decisions.6
In the 1996 Act, Congress sought to
extend competition to local telecommunications markets by preempting state
laws that had secured monopoly local
franchises to the BOCs, GTE, and small
local telephone companies, and by
requiring the FCC (along with state commissions to the extent they were willing
to cooperate) to take the additional necessary steps to “fundamentally restructure local telephone markets.”7
Need to Jump-Start Competition
Congress recognized that would-be competitors could not establish alternative networks without help. To address the barriers to competitive entry created by high
fixed and sunk costs and economies of
scale and scope, Congress required each
incumbent “to share its network with
competitors” by leasing those facilities to
competitors at cost-based rates.8 Such
sharing obligations were novel because in
most industries, companies, even monopolists, do not have to share their facilities
with their competitors. Competition that
depended upon sharing also necessarily
imposed substantial burdens on the regulators tasked with enforcing the regime, as
the monopolists had every incentive to try
to undermine the cooperative relationships
that Congress thought necessary to “jumpstart” local competition.9
From the outset, the FCC’s capacity to
accomplish the job was greeted with skepticism, especially in view of its failure to
introduce competition to the long-distance
and telephone equipment markets. The
FCC’s difficulty was compounded by the
1996 Act, which the Supreme Court later
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described as a “model of ambiguity” and
“self-contradiction.”10 Immediately after
the Act was passed, the BOCs’ principal
counsel pointed out the gross disparity
between Congress’s stated end of “a procompetitive, de-regulatory national policy
framework” and the means required to
achieve that end, which, in their view,
could be seen to imply “a recipe for cradle-to-grave regulation worse than anything yet experienced.”11 Predictably, the
Act has spawned eight years of litigation,
most of which pitted BOC claims that the
regulators were too aggressive, given
Congress’s desire that competitive market
forces prevail, against competitors’ claims
that the regulators were not doing enough,
in view of Congress’s understanding of
the many obstacles that had to be overcome before competitive forces would be
strong enough to take root.
Incentive Systems Worked
Congress attempted to counter the BOCs’
anticipated attempts to undermine the
competition the Act was designed to foster by creating an artificial incentive for
them to cooperate with their competitors.
Prior to the 1996 Act, the BOCs had been
excluded from long-distance markets in
recognition of the fact that they would
“ineluctably” use their control over the
pricing and provisioning of local monopoly facilities to foreclose competition by
long-distance carriers, which must access
local telephone facilities to originate and
terminate long-distance services.12 In the
1996 Act, Congress agreed to lift that
structural separation if the BOCs cooperated in opening their local markets by
meeting the new sharing obligations.
The Act’s incentive structure worked,
at least to some degree, in creating local
competition, and in protecting long-distance competition as incumbents reentered
the long-distance market. In the large
business markets, competitors have
deployed their own switches and fiber
optic transmission networks and combined these with facilities leased from the
incumbents (usually lower capacity loops
and transport facilities) to serve large business customers. In the residential and
small business markets (mass markets),
competitors are also now serving approximately 20 million customers. Competitors
are serving the vast majority of these customers over loops, switches, and transport
facilities leased from incumbents, in a
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combination that has come to be known
as “UNE-P.”
Competition has undoubtedly led to
lower prices for consumers. Whether this
competition is beneficial over the long
term, or is what Congress intended,
remains a matter of controversy.
Competitors claim that they have offered
lower rates, innovative features, and a variety of new product offerings, such as bundled local and long-distance service with
unlimited long-distance usage, that have
led incumbents to respond with their own
competitive packages.13 One study concluded that competition using entirely
leased facilities at rates set under the
FCC’s mandated pricing methodology will
save consumers on average $57 per year
per phone line, or a total of $15 billion.14
The BOCs, armed with their own studies,
claim that this competition is entirely synthetic, involving mere resale of their retail
services. In their view, any consumer savings are the result of strategically reduced
retail prices that undercut socially useful
subsidies within complex retail rate structures, along with unsustainable low wholesale pricing that, if permitted to continue,
would bankrupt the BOCs.
Competition Under Threat
All would now agree, however, that this
competition is now severely threatened.
By 2003, the FCC had authorized the
BOCs to provide long-distance service in
every state, based on findings that the
BOCs had complied with the sharing
obligations set out in the implementing
regulations that were recently overturned
by the D.C. Circuit. The incentives created by the Act for the BOCs to cooperate
have come to an end.
Most of all, competition is threatened by a recent D.C. Circuit decision
vacating the FCC rules providing competitors access to leased switching and
transport facilities and upholding an
FCC decision denying competitors
access to the broadband capabilities of
many loops.15 These were the very rules
that the BOCs had been forced to comply with to gain long-distance entry.
Competitors are left facing insuperable
difficulties in providing either narrowband voice service or the broadband
service, such as high speed Internet
access or VoIP, that is the future of
telecommunications. The major competitors have already begun shutting
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down their operations in response to the
court order. Competitive business services too will be substantially challenged
without access to high capacity business
lines at cost-based rates, if that is the outcome of the court decision. New facilities-based competition through cable or
wireless networks may or may not come
to take its place, but the decision has had
significant real-world consequences.
Round #1: FCC Implements
the 1996 Act
The primary network-sharing mechanism
intended to create local competition is set
forth in § 251(c)(3) of the 1996 Act,
which entitles new entrants to lease “elements” of the incumbents’ networks—
loops, switching, and transport—at costbased rates.16 But the Act does not require
incumbents to make available all network
elements. Rather, the FCC (and the states)
are to determine what elements will be
made available, and, in doing so, the FCC
shall “consider, at a minimum, whether
. . . the failure to provide access to such
network elements would impair the
ability of the telecommunications carrier
seeking access to provide the services
that it seeks to offer.”17
Since passage of the 1996 Act, this
language has been the source of unending regulatory and litigation battles
between incumbents and competitors.
Despite the broad meaning of the word
“impair,” incumbents have argued that
the Act implicitly adopts a standard
akin to the antitrust laws in which sharing is rarely required. Moreover, they
have argued that the “at a minimum”
language permits the FCC to deny competitors access to incumbent facilities
even where competitors would be
impaired without such access, and that
the FCC should do so because mandatory sharing diminishes the incumbents’
incentive to upgrade their networks and
reduces the incentive of competitors to
build their own facilities. They have
also asserted that competitors should
not be able to lease a preassembled
platform of all of the elements needed
to provide a telecommunications service without deploying any of their own
facilities. Competition relying on such a
leased platform would, in the incumbents’ view, be wholly artificial.
The FCC rejected these arguments for
years. It issued its initial regulations
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implementing the Act’s local competition
provisions on August 8, 1996.18 These
rules designated seven major components
of the incumbents’ networks as network
elements and allowed new entrants to provide service by leasing preassembled
combinations of all or some of them.19
The FCC determined that states should
determine the cost-based rates for leasing
mandated by the Act based on the total
elements long run incremental costs
(TELRIC) of these elements, a methodology favored by many economists but one
that the incumbents believed was unfair.
Round #2: The Courts Respond
The incumbents challenged each of these
FCC rulings, arguing, among other things,
that the states, not the FCC, had jurisdiction to set local competition rules. In Iowa
Utilities Board v. AT&T [IUB],20 the
Supreme Court upheld the FCC’s jurisdiction to adopt local competition rules,
including those covering pricing, as well
as the Commission’s conclusion that competitors could lease all of the elements
needed to provide service from the incumbents.21 The Court explained that the Act
does not impose “a facilities-ownership
requirement” on competitive local
exchange carriers (CLECs) but “suggests
the opposite.”22 In doing so, the Court did
not accept the view expressed in a
separate opinion by Justice Breyer that
any competition that emerged solely from
new entrants’ leasing unbundled elements
was not “meaningful” and defeated what
he saw as the statute’s overriding objective of fostering investment and additional
facilities-based competition.23
After upholding the FCC’s jurisdiction
to establish a pricing methodology in IUB,
the Supreme Court subsequently upheld
the substance of the FCC’s TELRIC pricing rules in Verizon Communications v.
FCC.24 By an eight-to-one margin, the
Court upheld the FCC’s findings that
broad unbundling at TELRIC rates does
not create disincentives to investment and
that even if it did, the FCC could reasonably interpret the Act to promote competition in the face of such an effect.25 Justice
Breyer dissented, reiterating the views set
forth in his separate opinion in IUB.
Although the Court upheld the bulk of
the FCC’s reasoning in IUB and Verizon,
it vacated the FCC’s initial list of network
elements on the ground that the FCC had
effectively provided competitors access to

unbundled elements without considering
whether they could provide service without these elements and thus without the
FCC considering impairment, as § 251
(d)(2) requires.26 The Court required the
FCC to apply “some limiting standard,
rationally related to the goals of the Act”
to determine which network elements
must be made available.27 But the Court
explained that such a standard did not
have to impose restrictive limits since the
Act “can be read to grant . . . ‘most
promiscuous rights’ . . . to competing carriers vis-à-vis the incumbents.”28 The standard in particular did not have to mirror
the antitrust standard since, as the Court
later explained, the Act “is much more
ambitious than the antitrust laws. It
attempts ‘to eliminate the monopolies
enjoyed by the inheritors of AT&T’s
local franchises.’ ”29
Round #3: The FCC Tries Again
Responding to IUB, the FCC issued the
UNE Remand Order,30 which stated that
the FCC would determine that a
requesting carrier is impaired without
access to a particular element if “lack
of access to that element materially
diminishes a requesting carrier’s ability
to provide the services it seeks to
offer.”31 Applying this standard, the
FCC eliminated certain unbundling
requirements (for operator services and
directory assistance, for example) while
maintaining access to the core elements
used to provide service—loops, switching, and transport — in most circumstances.32 The incumbents again challenged the FCC’s decision.
Round #4: Back in Court
Eleven days after the Supreme Court’s
decision in Verizon, the D.C. Circuit in
United States Telecom Ass’n v. Federal
Communications Commission [USTA I]
granted the incumbents’ petitions for
review of the FCC’s UNE Remand
Order.33 Despite the Supreme Court’s
broad interpretation of the 1996 Act in
IUB,34 the D.C. Circuit held that the Act’s
“purposes” prohibit the FCC from ordering unbundling merely upon
a finding that the ability of competitors
to offer service otherwise would be
“impaired” under the ordinary meaning
of that term. Instead, the appellate court
held that the FCC must strike a “balance” in which it limits the scope of
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unbundling to that reasonably necessary
to permit some competition of the
“sort” that Congress might have intended.35 The D.C. Circuit reasoned that the
Supreme Court in IUB had “implicitly”
adopted the view set forth in Justice
Breyer’s separate opinion that the broad
availability of elements at TELRIC
rates has inherent disincentive “effects
on investment” and is contrary to the
goals of the Act.36 The court of appeals
thus held that the FCC must narrowly
circumscribe the scope of unbundling
to assure that the process did not
“inflict on the economy the sort of costs
noted by Justice Breyer.”37
To effectuate the Act’s goals as it
understood them, the D.C. Circuit in
USTA I imposed a series of extrastatutory
restrictions on the FCC’s unbundling
determinations. Recognizing that the
concept is a broad one, the court
nonetheless held that the FCC impairment determinations
had to reflect “market-specific variations in
competitive impairment” that account for
the effects of any existing implicit universal
service subsidies;38
cannot consider genuine cost disadvantages
that new entrants face if they are “universal”
and are not “linked” to natural monopoly
characteristics of elements being sought;39
must consider if the competition provided by
even a single facilities-based competitor (the
local cable system) to the incumbent carrier
is sufficient to meet the Act’s objectives in
any market.40

Neither the FCC nor the United
States filed petitions for certiorari, stating that the FCC’s anticipated completion of its long-planned revision of the
unbundling rules would satisfy concerns of the D.C. Circuit.41 In response
to a CLEC certiorari petition, however,
they stated that the USTA I decision
was “erroneous for many of the reasons
set forth in the petition” and that it was
“in significant tension with this Court’s
reasoning in Verizon and AT&T.”42 The
Supreme Court denied certiorari.43
Round #5: FTC Issues
Triennial Review Order
The FCC announced its Triennial
Review Order (TRO), with its new rules
responding to USTA I, in February 2003
and issued it in August 2003, an unusual
delay that signaled the profound disagreement among the Commissioners.44
In the TRO, the FCC adopted a new strict
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impairment standard under which competitive impairment can be found only
“when lack of access to an incumbent
LEC network element poses a barrier or
barriers to entry, including operational
and economic barriers, that are likely to
make entry into a market uneconomic.”45
The FCC applied this standard by evaluating empirical evidence showing
whether competitors had successfully
developed alternatives to particular
incumbent facilities, including intermodal alternatives such as cable, as well
as economic evidence as to whether it
would be feasible to do so.
Based on this evaluation, the FCC significantly reduced the availability of
unbundling. For example, it eliminated
unbundling of high capacity loops and
transport facilities and switching used to
serve large business customers, finding
that competitors had deployed a substantial amount of these facilities and were
capable of deploying more. Conversely,
the FCC maintained unbundling for lower
capacity loops and transport facilities,
finding that competitors had not deployed
these facilities on most routes and that it
was generally uneconomic to do so given
the substantial sunk costs involved.
Those parts of the decision were
unanimous. The remaining sections were
not. A deeply divided Commission, over
an impassioned dissent by Chairman
Powell, ruled that, subject to further
analysis by state commissions, competitors continued to have the right to leased
switching used to serve residential and
small business customers. Switches were
the lynchpin to the controversial UNE-P,
the combination of all elements that was
used by virtually all competitors to provide residential services. Explaining that
switches are hardwired to the voice grade
loops used to serve residential and small
business customers, the FCC concluded
that there is no efficient and economical
means to break the hardwired connection
and allow the loop to be reconnected to a
switch provided by the competitors.46
Establishing these disconnections and
reconnections requires a so-called hot
cut, which is expensive, operationally
difficult, and results in service delays and
outages that mass market customers do
not accept.47 Moreover, evidence on the
record showed that competitors faced
substantially higher costs than incumbents in serving customers on their own
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switches, and in some, though not all
markets, this could also preclude competitors from using their own switches.
The states were given the task of limiting access to switching when conditions
in particular markets showed a lack of
impairment. The evidence before the FCC
consisted of aggregated data of conditions
that existed nationally and that permitted
the FCC to identify the general conditions
in which CLECs would, and would not,
be impaired if denied access to incumbents’ loop, switching, and transport facilities in mass and enterprise markets. The
FCC found that the record contained
insufficient evidence to allow it to determine whether there were unique conditions that would justify exceptions to its
generic determinations in any geographic
markets.48 Nevertheless, the FCC believed
that the D.C. Circuit’s decision in USTA I
required these determinations.49 Because
the record did not contain “sufficiently
granular information” necessary to allow
the FCC to make assessments of conditions in any individual local markets and
because “states are better positioned than
[the FCC] to gather and assess the necessary information,”50 the FCC directed
state commissions, if they were willing,
to analyze local conditions and to lift the
ILECs’ unbundling obligations in those
markets that had no impairment under
the FCC’s standards.51
Round #6: Chairman Powell Dissents
Chairman Powell, joined by
Commissioner Abernathy, dissented,
arguing that the decision to continue to
permit UNE-P competition was inconsistent with USTA I, resulted in only
“synthetic” competition that was of
little or no value on its own, and was
detrimental to both incumbent and
competitor investment decisions.
The Commission was also divided
on the question of access to elements
necessary to provide broadband
services. Chairman Powell was in the
majority in denying access to broadband facilities, even though the FCC
acknowledged that competitors would
be impaired if denied access. Thus,
the FCC eliminated unbundling of the
broadband capabilities of the 30 percent
to 50 percent of loops that now have a
fiber component, as well as all future
loops constructed partly or entirely of
fiber.52 These broadband capabilities
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are those used to transmit packetized
information for high-speed Internet
access, other data, and certain voice
services that are critical to the future
of telecommunications.
The FCC restricted access by competitors to broadband capabilities on the
ground that diminishing CLEC competition would lead to higher ILEC earnings and, by extension, stimulate even
more ILEC investment in the fiber
facilities used to provide broadband
service.53 The FCC adopted this rationale despite rejecting the incumbent
studies showing that unbundling diminishes investment54 and noting that
incumbents were already deploying
hybrid fiber-copper during the time in
which unbundling was required.55
Commissioners Copps and Adelstein
dissented. They stressed the impairment
to competition that was the result of
the majority decision and rejected the
claims that the decision to unbundle
would have a detrimental effect on
either ILEC or CLEC investment.
Commissioner Martin proved to be
the swing vote. He was the only member of the Commission in the majority
on all issues.
Round # 7: USTA Redux
Both ILECs and CLECs, as well as a
group of state public utility commissions, appealed the TRO. Pursuant to
the controlling legal framework, these
appeals were brought in various federal
appeals courts.56 The ILECs also submitted motions for a writ of mandamus
to the USTA I panel in the D.C. Circuit.
The cases were consolidated in the D.C.
Circuit and assigned to the same panel
of judges that had decided USTA I.
The D.C. Circuit issued its USTA II
ruling on March 2, 2004, affirming in
part and reversing and vacating in part.
The court accepted nearly all of the
ILECs’ challenges to the TRO (most
prominently, the ILECs’ challenge to
the unbundling of switching and transport and the resulting role for state
commissions), and rejected nearly all of
the claims made by the states and
CLECs, specifically the CLECs’ challenge to the FCC’s refusal to unbundle
broadband facilities.57 Citing the FCC’s
alleged delay in complying with USTA
I, the court stated that its decision
would go into effect in sixty days.58 By
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vacating instead of remanding the
TRO’s unbundling rules, USTA II
eliminated nearly all of the narrow
unbundling that the TRO had preserved.
The sixty-day period gave the FCC little time to erect new unbundling rules
to replace the TRO.
In the first of the court’s two most significant legal rulings, it invalidated the
FCC’s switching and transport rules—the
rules that had permitted the residential
competition that the Act had generated.
The court held that the FCC, by permitting the state to grant localized, granular
exceptions to the unbundling requirements
for switching and transport articulated in
the TRO, had impermissibly delegated its
unbundling authority to the state commissions.59 The court rejected competitors’
arguments that the 1996 Act does not give
the FCC the exclusive authority to make
such determinations but rather envisions
an active role for state commissions in a
scheme of “cooperative federalism.”60 The
court also made no mention of the FCC’s
finding that it did not, on its own, have the
information or resources to make the necessary “granular” unbundling determinations required by USTA I.
The court went on to hold that, absent
the state commission “safety valve” that
it had just invalidated, the FCC’s national impairment findings with respect to
switching and transport could not stand.
In striking down these national impairment findings, the court did not suggest
how the FCC as a practical matter would
be able to comply with USTA I’s granularity requirement without help from the
state commissions, other than its implicit
suggestion that the FCC could most easily comply with USTA I’s mandate by
declining to unbundle switching and
transport entirely.61
The court also stressed two additional
nonstatutory factors that the FCC had to
consider before it could unbundle any
facility. First, the FCC would have to
consider the extent to which state subsidies of retail rates in particular markets
might make unbundling counterproductive.62 Given the number of retail rates
that, according to the ILECs, are part of a
system of implicit subsidy, it is difficult
to imagine how the FCC could respond to
this requirement. Second, the FCC would
have to consider the extent to which competitors are not impaired without
unbundling because they are able to make

use of ILEC tariffed services offered at
“just and reasonable” rates.63 This latter
consideration is likely to be highly significant as the Commission reconsiders its
decision to unbundle high-capacity lines
used by business customers. The ILECs
can be expected to argue that competitors
are not impaired without unbundling of
these lines because competitors can lease
these lines out of so-called special access
tariffs that are approximately double the
TELRIC rate.
Most fundamentally, the court held
that unbundling imposes extraordinary
costs on society, and that the FCC’s decision to unbundle an element properly
should be subject to searching scrutiny to
assure those costs are justified.
The court also made clear that it felt
that the FCC’s decision not to unbundle
an element failed to raise similar concerns and thus could be subject to a
relaxed standard of review more commonly associated with judicial review of
administrative actions.64 Accordingly, the
D.C. Circuit rejected claims by the
CLECs and the states that the FCC’s failure to unbundle the broadband capabilities of loops was unlawful and unjustified. The court acknowledged that
CLECs would suffer impairment absent
the unbundling of various broadband
UNEs and that CLECs may not offer
broadband services as a result of the
FCC’s failure to unbundle.65 The result
would be broadband monopolies, or
duopolies of ILECs and cable providers.
Nonetheless, the court determined that
the FCC’s broadband rulings did not violate the 1996 Act. According to the court,
the FCC was permitted to balance the
impairment suffered by CLECs with the
FCC’s articulated goal of encouraging
greater broadband investment by
ILECs—a goal that, according to the
court, had a basis in § 706 of the 1996
Act, as well as in USTA I.66 Because the
FCC had made a policy judgment to
encourage broadband deployment by
ILECs, the D.C. Circuit sustained the
FCC’s failure to unbundle broadband
facilities, even in the face of impairment.
The decision took effect on June 16,
2004, after the D.C. Circuit stayed its
decision for sixty days and granted a
brief extension at the parties’ request.
The Supreme Court denied a request by
the CLECs and the states for more time.
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Round #8: Solicitor General & FCC
Decline to Seek Certiorari
While the CLECs and the states were
pursuing stay motions with the D.C.
Circuit and the Supreme Court, a political battle was simultaneously raging over
whether the Solicitor General would support the Supreme Court stay motion by
the CLECs and seek review of USTA II.
A bare majority of the FCC wished to
seek review, but, according to news
reports, “[t]he White House reportedly
was torn between the Bells’ argument
that leaving the court ruling in place
would help the economy and warnings
by AT&T and other competitors that
consumer prices could go up unless the
court ruling was overturned.”67
The administration first tried to duck
the issue altogether by putting extraordinary pressure on the ILECs and the
CLECs to make voluntary agreements
with “commercial” unbundling terms, a
result which would have made
unbundling rules unnecessary—at least
for the carriers that made agreements.
However, an intense period of negotiation culminating in a weekend at the
FCC with senior officials of the major
carriers and the FCC Commissioners
yielded only one agreement (between
Qwest and MCI) and a great deal of fingerpointing among everyone else.
On June 9, 2004, the Solicitor General
announced its decision not to file a petition for certiorari.68 On the same day, the
FCC followed suit when Commissioner
Martin, one of the three members of the
FCC supporting the Triennial Review
Order, “abandon[ed] the Commission
majority’s plans to pursue an appeal” in
light of the Solicitor General’s decision.69
The CLECs and state commissions filed
petitions for certiorari review of USTA II
on June 30, 2004. The Supreme Court is
significantly less likely to take certiorari
on the decision with the United States
declining to support such a petition.
According to industry news sources,
“the Bush administration struck a deal
with RBOCs to maintain UNE prices in
return for not appealing the case to the
Supreme Court.”70 These reports
explained that the administration agreed
not to seek review of USTA II based at
least in part on “RBOC assurance not to
raise rates until after the November
election, so phone bills would not join
Iraq and gas prices as an issue in
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President George Bush’s re-election
campaign.”71 Some participants, primarily representatives of the Bell companies, disagreed with these reports.72
Nonetheless, in the wake of the
administration’s decision, “Verizon
Communications has agreed to freeze
UNE rates through the elections, and
the other three RBOCs made a similar
commitment through the end of the
year.”73 Thus, whatever the reason, the
administration is unlikely to suffer any
immediate political backlash—resulting
from higher phone charges—for abandoning a defense of the TRO, at least
until after the November elections.
Round #9: The Aftermath
As this article is going to press, matters
are in a now-familiar state of legal, regulatory, and business uncertainty. Further private agreements seem unlikely, as the
ILECs must feel they have the upper
hand, having minimized the chances that
the Supreme Court will review the USTA
II decision. Meanwhile, the FCC likely
will have put out a Notice of Proposed
Rulemaking and interim rules sometime
before this article is published; the FCC
Chairman has indicated he expects final
rules to be in place by the end of 2004.
That will be a daunting task given the
substantial burdens the USTA decisions
have placed on the agency.
The pressure to produce a final rule
quickly is understandable. First, the pending election, a possible change of administration, and an almost certain change in
personnel at the FCC no doubt leave
Chairman Powell with the desire to conclude this matter with the current
Commission still in place.74
Moreover, there is great legal uncertainty about the Commission’s ability to
develop lawful interim rules, and equally
great uncertainty about the practical
consequences of an interregnum with no
federal rules in force. As to interim rules,
the appellate court took the extraordinary
step of vacating rather than merely
remanding the TRO, and pointedly stated
that it was doing so because the agency
had in its view steadfastly refused to bring
its rulings into conformity with the law.
Although it subsequently granted a brief
extension of the time before its mandate
issued, the D.C. Circuit Court, as well as
the Supreme Court, subsequently denied
motions to stay the mandate. Under these

22 ■ Communications Lawyer ■ Summer 2004

circumstances, if the FCC nevertheless
maintains the status quo through an interim rule, the ILECs may well choose to
contest such a proposal as a backdoor
effort to adopt the very stay that the FCC
failed to obtain from successive courts.
The D.C. Circuit panel has already shown
great impatience at the FCC for failing to
heed its rulings.
On the other hand, interim rules must
be faithful to the law they implement to
the same degree as permanent rules, and it
is difficult to imagine what regime other
than one that briefly maintains the status
quo could be adopted as an interim matter
consistent with the statute, as construed by
the D.C. Circuit. Various ideas have been
floated, including raising rates, refusing to
allow competitors to serve new customers
with elements that are to be the subject of
the remand order, and the like, but these
proposals bear no relation to anything in
the Act or in the USTA decisions.
Moreover, although the FCC could
more realistically have met a self-imposed
year-end deadline by working to develop
new rules immediately after the D.C.
Circuit’s order in March, the agency made
no attempt to even consider a framework
for developing final rules until June, after
the FCC decided not to seek certiorari.
None of this wrangling would matter,
except for the chaos threatened by the
absence of federal rules for any prolonged
period of time. In the ILECs’ view, the
absence of federal unbundling rules
means they are free of any unbundling
obligations and so may either unilaterally
withdraw all leased lines (or charge rents
so high as to amount to the same thing),
or do so after completing a ministerial
process of amending their interconnection
agreements with competitors in which
the leasing obligations are formally set
out as a matter of contract. In this scenario, state commissions play a role, if
at all, only in the ministerial process of
accepting the necessary changes to the
interconnection agreements.
The competitors take a starkly different view. To them, the Act itself
imposes unbundling obligations and
gives state commissions the right to
enforce them. Although states in this
regard must comply with federal rules,
states are free in the absence of federal
rules to regulate unconstrained by anything but the terms of the Act.
The result is that there will be another
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firestorm of litigation in multiple fora,
with potential challenges to state commission action (or inaction) at the FCC,
in federal district courts under 47 U.S.C.
§ 252(e)(6), and at the D.C. Circuit under
its mandamus jurisdiction. Add to that
potential legal challenges to interim rules,
almost certain legal challenges to whatever final rules emerge, a possible change in
administration, shifting FCC personnel,
and renewed talk of legislative action, and
we do not have the kind of stable regulatory environment that the FCC claims to
be one of its principal goals.
For the moment, the ILECs have the
upper hand, and their regulatory victories
are beginning to have real marketplace
effects. On the mass markets side, USTA
II and the resulting uncertainty has greatly
undermined the business case for competitive phone service on wireline telephone
networks. AT&T announced that “[r]ecent
regulatory decisions make it financially
infeasible for AT&T to offer a competitive bundle of services to consumers” and
that it would be withdrawing from consumer local and long-distance markets.75
MCI, the second largest competitor in residential markets, similarly has announced
it is considering withdrawing from certain
local markets76 and has also stated that
there is likely to be further “consolidation” in the industry.77 Given consumers’
preferences for bundled local and longdistance services, the inability to offer
profitable local services makes it impossible to offer long-distance services as well
because there is not a long-term market
for stand-alone long-distance services.
It is thus possible that the residential
competition created and preserved by one
activist judge in the 1980s will be brought
to an end by another activist judge two
decades later. Developing cable and wireless competition may justify this result if it
comes to pass. If that competition fails to
develop, the USTA decisions may become
textbook examples of the wisdom of the
holding of Chevron that some matters are
better left to “regulators versed in the
technology of telecommunications” and
that the only “job of judges is to ask
whether the Commission made choices
reasonably within the pale of statutory
possibility in deciding what and how
items must be leased.”78
On the business market side, USTA
II reversed the FCC ruling that made
available high-capacity loop and trans-
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port facilities that CLECs use to connect their business customers to their
networks. The court also held that the
FCC had to consider whether the
ILECs’ special access services (which
provide the same facilities at higher
rates) are adequate substitutes for these
UNEs. The ILECs will argue that
CLECs traditionally have made extensive use of special access, and that the
lower UNE rates might increase the
CLECs’ profits at the expense of the
ILECs’ but are hardly necessary to permit the kind of competition that had
developed extensively before Congress
and the FCC even developed the idea of
an unbundled network element. The
CLECs will counter that the competition that developed making use of special access while the ILECs were barred
from the long-distance markets cannot
be sustained now that ILECs are direct
competitors for this business, if the
ILECs are allowed to charge rates for
needed special access facilities that are
twice their actual costs. How the FCC
will resolve this conflict, and whether
the court of appeals will accept that
resolution, remains to be seen.
The Big Picture
The longer term is difficult to predict.
Members of Congress are as divided on
the underlying policy issues as are the
members of the FCC and the regulated
community. There is continued discussion
of new telecommunications legislation, but
whether legislation will really emerge, and,
if it does, what it will say, is uncertain.
Technological developments, whose
precise shape is not yet understood, are
likely to have important consequences to
the competitive structure of the industry.
Prevailing wisdom is that VoIP will shortly become a true marketplace alternative
to traditional telephone service, but it likely would be available only to those consumers with broadband connections,
either DSL or cable modem service. The
emergence of VoIP as a competitive force
would mean that the coaxial cable will
become a true last-mile alternative, thus
undermining one of the central facts that
have required economic regulation of telephone service, the so-called enduring local
bottleneck owned by the ILECs. It would
also pose a great challenge to the ILECs,
which have invested billions in the public
switched telephone network (PSTN) of

voice switches and lines configured to
carry traffic to and from those switches.
Internet-based telephony and telecommunications services bypass the PTSN and
threaten to erode much of its value.
Wireline competition would no longer be
the ILECs’ biggest problem.
However, technical issues surrounding
VoIP, such as quality of service and compatibility with 911 systems, have yet to be
resolved. Nor have the economics yet
proved out for mass market VoIP services—most consumers do not now subscribe to broadband services, and it is far
from clear what the successful economic
model would be that would bring these
services to the marketplace on a scale that
would match that of today’s wireline telephone services.
The advent of VoIP and the increasing
predominance of broadband and broadband applications in telephony services
will certainly give added weight to the
FCC’s decision to refuse to unbundle the
broadband capabilities of loops. If the
future really is broadband, it will be the
FCC’s refusal to unbundle broadband
loops—not USTA II and its focus on traditional narrowband voice services—that
will have the most impact in the long
term.
Other technologies that would change
the nature of the last mile are also in
development, though they are well behind
VoIP cable services. A wireless broadband technology, known as Wi Max,
potentially offers another route into
the home that could one day offer a
third last-mile technology. Power lines
are also being touted as still another
possible last mile.
If these technologies successfully enter
the marketplace (or even to the extent that
the ILECs believe that this will happen),
they will change the competitive dynamic
and, in turn, change the regulatory environment. If the ILECs face loss of retail
customers to cable providers, they might
well begin to view CLEC wireline competition as the lesser of two evils. After all, a
wholesale customer is better than no customer at all. In that event, there might be
some context to the notion of a “marketplace rate” for network elements, and the
need for regulated rates and regulated
access might well diminish.
The ILECs, along with the deregulatory voices at the FCC, are arguing that this
day has already come, that facilities-based
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competition is at hand, and that the prolonged fight over unbundled network elements is last year’s war. Surely this view
is premature: if market forces were forging cooperative relationships between
CLECs and ILECs, regulation and the battle over regulation would largely become
irrelevant. Vigorous arguments that the
war is over, and that regulators ought to
move on to other matters, prove only that
it is not, and that economic regulation
still matters.
Chairman Powell for now seems to
have prevailed. His response to AT&T’s
decision to abandon the residential market
was a Gallic shrug followed by a statement that consumers were better off
choosing facilities-based competitors (i.e.,
those that do not rely on facilities leased
from the ILECs) for their residential service anyway.79 He declined to mention the
inconvenient fact that right now, in the
overwhelming majority of consumer markets, there are not any such competitors.
He’d better hope that they are waiting
right around the corner. Consumers used
to the lower prices and better services
that competition had brought better hope
the same.
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COURTSIDE
PAUL M. SMITH, DONALD B. VERRILLI, JULIE M. CARPENTER, AND KATHERINE A. FALLOW

The Supreme Court closed out its Term
with some interesting First Amendment
decisions and nondecisions – although
the most significant and most watched
First Amendment ruling of the Term
remains the Court’s decision in
December upholding key provisions of
the Bipartisan Campaign Reform Act.
Ashcroft v. American Civil
Liberties Union (II)
For the second time in three years, the
Supreme Court had occasion to review
the Child Online Protection Act (COPA).
Once again, the issue facing the Court
was whether to affirm a Third Circuit
decision upholding the issuance of a
preliminary injunction against the
enforcement of the statute. In a five-tofour decision, the Court affirmed the
preliminary injunction and remanded
the case so that it may be returned to
the district court for trial.
COPA, among other things, imposes
a $50,000 fine and six-month prison
sentence for knowingly posting World
Wide Web commercial content that is
sexually explicit and “harmful to
minors.” Those prosecuted under the
statute can assert an affirmative defense
that access to posted harmful material
was restricted by an appropriate age verification system, i.e., a requirement that
the user input credit card information or
a digital certificate verifying age.
In 1999, Internet content providers
and others concerned with protecting
freedom of speech challenged COPA
under the First Amendment in the
Eastern District of Pennsylvania. The
district court granted a preliminary
injunction on the enforcement of
COPA, finding that the statute placed a
burden on protected speech and that
challengers were likely to prevail on
arguments that there were less restricPaul M. Smith (psmith@jenner.com),
Donald B. Verrilli (dverrilli@jenner.com),
Julie M. Carpenter (jcarpenter@jenner.
com), and Katherine A. Fallow
(kfallow@jenner.com) are partners in the
Washington, D.C., office of Jenner &
Block LLP.

tive alternatives to the statute, particularly blocking or filtering technology.
In 2000, the Third Circuit affirmed
the preliminary injunction on different
grounds, holding that the use of “community standards” in the statute to
judge whether materials were “designed
to appeal to the . . . prurient interest” of
minors was unconstitutionally overbroad.
In 2002, the Supreme Court reversed and
remanded, holding that the community
standards language did not alone render
the statute unconstitutional.
On remand in 2003, the Third
Circuit reaffirmed the preliminary
injunction, finding this time that the
statute was not narrowly tailored to
serve a compelling government interest,
was overbroad, and was not the least
restrictive means available for the government to serve the interest of preventing minors from using the Internet to
gain access to harmful materials. The
government appealed, and once again
the Supreme Court granted certiorari.
The Supreme Court, in an opinion
authored by Justice Kennedy and joined
by Justices Stevens, Souter, Thomas,
and Ginsburg, affirmed the Third
Circuit’s decision on narrower grounds.
The Court held that the government
failed to meet its burden of proof that
there were no plausible, less restrictive
alternatives to COPA. Justice Kennedy
reasoned that available blocking and
filtering software may be both less
speech restrictive and more effective at
restricting children’s access to harmful
materials. Filters allow users to impose
restrictions on the receiving end
of speech, rather than allowing the government to place a blanket restriction
on the source of speech. Further, filters
can be applied to all forms of Internet
content including e-mail and internationally posted materials, whereas
COPA only protects against access to
domestically posted materials on the
World Wide Web. Although Justice
Kennedy suggested that Congress could
not require families to use filtering
software in their homes, it could pass
legislation encouraging them to do so.
The case will now be remanded to the

district court, where both sides will litigate the issue of whether blocking or
filtering software is truly a less restrictive alternative to COPA.
Justice Stevens, joined by Justice
Ginsburg, filed a concurring opinion.
Justice Stevens would have upheld the
preliminary injunction on the additional
basis that criminal prosecutions are an
“inappropriate means to regulate the
universe of materials classified as
‘obscene.’” According to Justice
Stevens, the line between obscene and
nonobscene material is too blurred to
support a criminal charge.
Justice Breyer wrote a dissenting
opinion joined by Chief Justice
Rehnquist and Justice O’Connor.
Justice Breyer reasoned that COPA
imposes only a modest burden on protected speech. The language of the
statute very closely tracks the test for
obscenity in Miller v. California and
therefore regulates “very little more”
than unprotected obscene speech. At
the same time, it significantly helps to
achieve a compelling congressional
goal, i.e., protecting children from
exposure to commercial pornography.
Applying the least restrictive means
test, Justice Breyer found that filtering
and blocking software “does not solve
the ‘child protection’ problem” because
it suffers from four serious inadequacies: it underblocks, it imposes a cost
upon each family that uses it, it fails to
screen outside the home, and it lacks
precision. Under Justice Breyer’s reasoning, the government has established
that COPA is the least restrictive means
to protect children from harmful material on the Internet, and therefore the
district court’s preliminary injunction
was inappropriate.
Justice Scalia also wrote a dissenting
opinion, arguing that COPA only
regulates commercial pornography, an
area of speech that he believes is not
protected under the First Amendment.
Elk Grove Unified School
District v. Newdow
On June 14, 2004, the Court dismissed
Michael Newdow’s challenge to the
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constitutionality of the words under
God in the Pledge of Allegiance.
Justice Stevens’s majority opinion
avoided any discussion of the constitutionality of the Pledge, instead resting
on a holding that Newdow lacked
standing. In so ruling, the Court temporarily avoided engendering widespread public controversy, but the decision leaves the door open to future
challenges to the Pledge.
Michael Newdow is an atheist with a
daughter attending a public elementary
school where students are required to
recite the Pledge daily. He brought a
mandamus action against the school
district as his daughter’s “next friend,”
arguing that the inclusion of the words
under God in the Pledge violated the
Establishment and Free Exercise clauses of the First Amendment. Congress
added under God to the Pledge in 1954,
in part to “acknowledge the dependence
of our people and our Government
upon the moral directions of the Creator
[and] deny the atheistic and materialistic concepts of communism.”
The case gained national notoriety
when the Ninth Circuit agreed with
Newdow, holding that the Pledge violated the Establishment Clause. In the
wake of this decision, Sandra Benning,
the girl’s mother and legal custodian,
filed a motion to intervene or dismiss,
arguing that the child was a believing
Christian and did not object to the
Pledge. Benning’s filing called into
question whether Newdow could challenge the Pledge over the objection of
the custodial parent. The Ninth Circuit,
ruling en banc, held that a noncustodial
parent has standing “to object to unconstitutional government action affecting
his child” and held that the Pledge violated the Establishment Clause.
By a vote of five to three, the
Supreme Court reversed the court of
appeals on the grounds that Newdow
lacked prudential standing. Writing for
a majority consisting of Justices
Kennedy, Souter, Ginsburg, and
Breyer, Justice Stevens emphasized that
“in general it is appropriate for the federal courts to leave delicate issues of
domestic relations to the state courts.”
The majority concluded that the family
law question presented by the case—
whether a noncustodial parent has
the authority to control third-party
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influences over his/her child despite the
objection of the custodial parent—was
a “delicate” legal question. Because the
resolution of this question was “in dispute,” “the prudent course is for the
federal court to stay its hand rather than
reach out to resolve a weighty question
of federal constitutional law.”
Chief Justice Rehnquist, joined by
Justices O’Connor and Thomas, rejected the majority’s lack-of-standing holding, but concurred in the result as each
individually would have upheld the
constitutionality of the Pledge. (Justice
Scalia did not participate in the case,
having recused himself after publicly
criticizing the Ninth Circuit’s ruling.)
In the part of his concurrence joined by
Justices O’Connor and Thomas, Chief
Justice Rehnquist stated that Newdow
had standing to challenge the Pledge
based on his relationship with his
daughter and criticized the majority’s
application of the prudential standing
doctrine, stating that “our doctrine of
prudential standing should be governed
by general principles, rather than ad
hoc improvisation.” Chief Justice
Rehnquist proceeded to argue that the
Pledge did not violate the Establishment
Clause because the words under God
are a “public recognition of our
Nation’s history and character” and not
a prohibited “religious exercise.”
Justice O’Connor applied her
“endorsement” test to conclude that
while the Pledge “speak[s] in the language of religious belief,” like other similar references to God by government,
e.g., “in God We Trust” and “God save
the United States and this honorable
Court,” the Pledge is “more properly
understood as employing [religious]
idiom for essentially secular purposes.”
She called such nonreligious use of
facially religious language “ceremonial
deism” and held that such language can
permissibly be used to “solemnize an
occasion” without endorsing a belief in
“divine provenance.”
Justice Thomas’s opinion took a different approach. Justice Thomas asserted that the Ninth Circuit was correct:
under Lee v. Weisman, the Pledge violates the Establishment Clause. He then
criticized the attempts by Chief Justice
Rehnquist and Justice O’Connor to distinguish Newdow from Lee. However,
Justice Thomas argued that the uncon-
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stitutionality of the Pledge under Lee
was an example of why Lee had gone
too far: Justice Thomas would find
impermissible establishment only “by
force of law and threat of penalty.”
The Court sidestepped this politically
sensitive issue for now, avoiding
embroiling itself in an emotional dispute
during an election year. But the issue is
not likely to disappear. Indeed, Michael
Newdow himself is again suing the Elk
Grove Unified School District, this time
representing other plaintiffs whose cases
do not appear to present the same family
law complications.
Cheney v. United States District Court
On June 24, the Supreme Court handed
Vice President Cheney a partial victory
in his attempt to shield the working of
the energy task force from judicial
oversight; however, the Court did not
uphold the Vice President’s broad
claim of immunity to any disclosure
based on executive privilege.
Shortly after entering office,
President Bush formed the National
Energy Policy Development Group.
President Bush charged the task force
with establishing national energy policy
and named Vice President Cheney to
chair the group. Since publishing its
final report in May 2001, the proceedings of the task force have been subject
to several legal challenges centering on
its closed-door proceedings and alleged
ties to industry groups.
One set of these challenges involved
separately filed (and later consolidated)
suits by Judicial Watch and the Sierra
Club to obtain the records of the task
force under the Federal Advisory
Committee Act (FACA). FACA
requires that advisory committees operate openly, allowing access to nonmembers, and that they report on their proceedings. However, FACA does not
apply to committees composed entirely
of government officials. Although government officials were the only formal
members of the task force, the suits
alleged that industry executives, most
notably Enron officials, were so intimately involved in the proceedings as
to be de facto members of the task
force, and as a result FACA required
the disclosure of the records of the
meetings. Judicial Watch and the Sierra
Club served broad discovery requests
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on the vice president and other government officials, seeking, inter alia, to
obtain the names of the attendees of the
task force’s various meetings to determine whether they were de facto members. The Vice President refused to
respond to any discovery, arguing that
discovery into the activities of the task
force “would violate principles of separation of powers and interfere with the
constitutional prerogatives of the
President and the Vice President.”
The district court ordered discovery
to commence. On review from a petition for writ of mandamus to vacate the
discovery orders, and an interlocutory
appeal by the Vice President, the D.C.
Circuit rejected the Vice President’s
argument that he was wholly immune
to the discovery requests, holding that
the government could object to particular requests on the basis of executive
privilege. The case presented to the
Supreme Court thus centered on the
procedural question of how courts
should protect the proper separation of
powers in civil discovery and, in particular, the question of when to consider
the claim of executive privilege.
By a seven-to-two vote, the Supreme
Court reversed the D.C. Circuit’s dismissal of the mandamus petition and
interlocutory appeal. The Court held
that separation of powers should have
been taken into account by the district
court before ordering discovery, and
remanded to the court of appeals to
determine whether or not to issue the
writ of mandamus to narrow or otherwise ameliorate the district court’s
broad discovery order. Although confirming that the executive is not “above
the law,” Justice Kennedy’s majority
opinion emphasized that courts must
“afford Presidential confidentiality the
greatest protection consistent with the
fair administration of justice” and “give
recognition to the paramount necessity
of protecting the Executive Branch
from vexatious litigation that might distract it from the energetic performance
of its constitutional duties.” The majority distinguished Cheney from United
States v. Nixon, which had rejected
broad claims of presidential privilege,
on the grounds that Nixon involved a
criminal subpoena and much more specific requests than the broad discovery
sought on the energy task force.
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Justice Stevens filed a separate concurrence and Justices Thomas and Scalia
concurred in part and dissented in part,
arguing that the district court should have
dismissed the suits by Judicial Watch
and the Sierra Club. Justices Ginsburg
and Stevens dissented, with Justice
Ginsburg observing that although the
majority’s decision hinged on the overbreadth of the discovery orders, “the
Government never asked the district
court to narrow discovery” and thus
mandamus was inappropriate.
Z.J. Gifts D-4, L.L.C. v.
City of Littleton
As we highlighted last year in this column (Communications Lawyer, Fall
2003), the Court granted certiorari to
resolve the circuit split about whether
the First Amendment’s requirement of
“prompt judicial review” when an
adult-business license is denied requires
a prompt judicial decision or only
prompt judicial access. In Z.J. Gifts, the
Tenth Circuit held that the City of
Littleton’s ordinance violated the First
Amendment because it did not contain
a provision ensuring a prompt judicial
decision. Steering a middle course, the
Court reversed.
First, the Court unanimously held
that the First Amendment does require

a prompt judicial decision and not simply prompt access to a court. However,
it then held the Littleton ordinance was
not invalid because Colorado law satisfies the prompt judicial decision
requirement. The Court noted that it
had no reason to doubt that Colorado
judges would promptly decide such
issues, especially in light of the fact
that there were Colorado provisions for
expedited proceedings and for federal
court “safety valves” in the face of
delays. The Court further noted that it
could presume that state courts were
well aware of the need to avoid undue
delay resulting in the suppression of
constitutionally protected speech. Thus,
in this facial challenge, the ordinance
was constitutional, though the Court’s
opinion concluded by noting that the
door remains open to as-applied challenges for anyone raising special problems of undue delay.
Justice Scalia concurred in the judgment because in his view, “the pandering of sex is not protected by the First
Amendment” and therefore there is no
First Amendment issue that could
invalidate the ordinance. Justice
Stevens and Justice Souter wrote separate concurrences emphasizing the
necessity for a prompt decision to follow from ordinary state practices.
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