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A Comment on the Estimated Costs of
Multi-Jurisdictional Merger Reviews

J. William Rowley and A. Neil Campbell

I

In September 2000 Assistant Attorney General Joel Klein used the conference celebrating the
tenth anniversary of EU merger control as a platform to announce that the United States was prepared to participate in the multinational “Global Competition Initiative” recommended in the
Report of the International Competition Policy Advisory Committee.1 Because multi-jurisdictional

merger review was identified as one of the priority areas, the International Bar Association and
the American Bar Association Section of Antitrust Law reacted by commissioning a study of the
time and costs associated with the proliferation of national merger review regimes. The purpose
was to shine a spotlight on the impact of such regulatory systems and to provide a concrete factual foundation for policy debates relating to possible streamlining or convergence of such
processes.
PricewaterhouseCoopers LLP published A Tax on Mergers?—Surveying the Time and Costs to
Business of Multi-Jurisdictional Merger Reviews in June 2003.2 The results were presented to the
members of the International Competition Network (ICN—the outgrowth of the ICPAC Global
Competition Initiative concept) at its Second Annual Meeting in Mérida, Mexico. This analysis complemented the active work program of the ICN’s Merger Working Group, particularly its Notification
and Procedures subgroup, which had compiled a general literature survey on cost/burden issues
and is in the midst of developing various “Recommended Practices” that are designed to facilitate
effective and efficient merger reviews.3 The PwC report is also timely because the EU, US and
numerous other jurisdictions are in the process of considering reforms to their domestic regimes.
The PwC report bears careful study. The underlying survey is the first effort to quantify the burdens to businesses related to external costs and employee time that result from the proliferation
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of multi-jurisdictional merger review processes. Even so, the report understates the total costs
associated with merger review because agency costs were not quantified and the opportunity
costs of delayed achievement of potential merger synergies due to merger suspension periods
were not measured. Nevertheless, the survey results provide a concise basis for informed policy
debate regarding the possibility of streamlining the various merger review processes that now exist
in over eighty jurisdictions.
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The Survey
With the assistance of working groups from the IBA and the ABA Antitrust Section, PwC developed
from several sources a database of 355 companies that had undertaken a transaction requiring
review in two or more jurisdictions. It then designed a survey that was conducted through an
advance mailing that requested compilation of various cost and other information followed by a
telephone interview. Potential survey respondents were identified based on mergers and acquisitions announced during the period 2000 to mid-2002 (although not all announced transactions
were completed).
Responses were received from 51 companies (approximately one in seven contacted) covering 62 transactions which involved 382 notifications in 49 jurisdictions. While one might have
hoped for a greater number of responses, the data collected covered a diverse range in terms of
transaction size, number and location of reviewing jurisdictions, total duration, and total cost
(although the working group members felt that the largest number of jurisdictions reviewing a
single transaction in the sample (16) was well below what has been experienced in some multinational transactions).

The Findings
Some of the more notable findings from the survey include:
 On average, a multi-jurisdictional deal involved eight completed or considered filings.
Deals with a U.S.

 The external costs of multi-jurisdictional review averaged € 3.3 million (US$3.7 million at
today’s exchange rates). This includes both straightforward phase I and in-depth second

second request are

request/phase II reviews.
 The external costs of in-depth review (second request/phase II/etc. in at least one jurisdic-

the most expensive

tion) averaged € 5.4 million (US$6.0 million). Underlying this average is an enormous amount
of variation, with external costs for the top quartile of transactions averaging just under €15.0

(and often the most

million (US$16.7 million).
 While internal costs were not measured in financial terms, the estimated amount of time spent

time consuming),

by company personnel on regulatory processes ranged from an average of 28 personweeks for all transactions, to 120 person-weeks for the transactions receiving one or more

with double the average

in-depth reviews (nearly four persons working full time for the average nine month duration
of such transactions), to 389 person-weeks (one person full time for over seven years) for the

external costs per

top quartile of transactions surveyed.
 Brazil, followed by the United States, emerged as the jurisdictions most often involving the

transaction compared

longest reviews. The average review durations for the transactions where these jurisdictions
were last to complete their reviews, were 11.9 and 8.8 months, respectively. Even more alarm-

to those involving

ing is the finding that the slowest reviews (i.e., top quartile) had an average duration of 16
months, which far exceeds the timing objectives of most merging parties.

phase II review in the

 Deals with a U.S. second request are the most expensive (and often the most time consuming), with double the average external costs per transaction compared to those involv-

European Union.

ing phase II review in the European Union. A regression analysis of 44 observations by PwC
confirmed the robustness of this conclusion.
 Not surprisingly, the largest number of filings were made in the United States (40 of the 62
transactions), followed by the European Union (32). However, the fact that Brazil ranked a
close third (31), and that three countries with comparatively small economies attracted a
surprisingly high number of notifications (Poland (16), Austria (15), and South Africa (11)),
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suggests that nexus requirements and filing thresholds might usefully be examined as part
of an effort to determine whether too many transactions are being subjected to too many filings around the world.
 There are virtually no economies of scale in terms of external costs as the number of reviews
increases (i.e., doubling the number of filings basically means twice as much cost).
 Lack of consistency between filing requirements of the review regimes in different jurisdictions is seen as a real issue for businesses, with almost 60 percent of respondents identifying scope for improvement and convergence.

The Prospects for Reform
Some officials and members of the antitrust bar have focused on survey responses which indicated that merger review costs were a small fraction of deal value and that they have not deterred
subsequent transactions. This misses the point: unnecessary inefficiency is a serious policy
concern precisely because the costs are borne by businesses that have no alternative to avoid
such regulatory processes. The problem is put in perspective by the ICPAC finding in 2000 that
something in the order of 98 percent of all mergers notified in the United States are cleared without any modification to address competitive concerns 4 (and similarly low challenge rates are
believed to exist in most other jurisdictions). It is hoped that the ICN project to establish recommended practices for merger reviews, as well as other domestic initiatives, will reverse the trend
of increasing multi-jurisdictional merger review costs.5 

4

See ICPAC Report, supra note 1, at 96 (noting “Of the 4,679 transactions notified during the fiscal year ending September 30, 1999, requests
for additional information were issued in 113 (2.4 percent), and only 76 transactions (1.6 percent) resulted in enforcement actions. U.S. DOJ
Premerger Office.”).

5

The ICN 2003–2004 Merger Notification and Procedure Subgroup workplan, which describes its Recommended Practices initiatives is available at http://www.internationalcompetitionnetwork.org/2003-2004_mergersnpsg.pdf.
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FTC/DOJ Organization Charts and Photos*

Editor’s Note: What a difference a year can make. In response to significant recent changes in antitrust
enforcement leadership at the federal agencies, we are updating the organization charts and photos published in our May 2002 issue (http://www.abanet.org/antitrust/source/may.html). These updates include
organization charts, with photos, for enforcers at the U.S. Department of Justice Antitrust Division and
the Federal Trade Commission Bureau of Competition. In addition, links to speeches by agency leadership
are provided below. As always, we encourage our readers to click the appropriate link to obtain access to
these speeches.

For the FTC, speeches are available for:
● Timothy J. Muris, Chairman: http://www.ftc.gov/speeches/muris.htm
● Mozelle W. Thompson, Commissioner: http://www.ftc.gov/speeches/thomp1.htm
● Orson Swindle, Commissioner: http://www.ftc.gov/speeches/swindle.htm
● Thomas B. Leary, Commissioner: http://www.ftc.gov/speeches/leary.htm
● J. Howard Beales, III, Director, Bureau of Consumer Protection: http://www.ftc.gov/speeches/beales.htm

For the Antitrust Division, speeches are available for:
● R. Hewitt Pate, Assistant Attorney General: http://www.usdoj.gov/atr/public/speeches/speech_pate.htm
● Deborah Platt Majoras, Deputy Assistant Attorney General:
http://www.usdoj.gov/atr/public/speeches/speech_majoras.htm
● James M. Griffin, Deputy Assistant Attorney General:
http://www.usdoj.gov/atr/public/speeches/speech_griff.htm
● Scott D. Hammond, Director of Criminal Enforcement:
http://www.usdoj.gov/atr/public/speeches/speech_hammond.htm
● Douglas Ross, Special Counsel for Agriculture: http://www.usdoj.gov/atr/public/speeches/speech_ross.htm
● Mark J. Botti, Chief, Litigation I Section: http://www.usdoj.gov/atr/public/speeches/speech_botti.htm
● Roger Fones, Chief, Transportation, Energy and Agriculture Section:
http://www.usdoj.gov/atr/public/speeches/speech_fones.htm
● Robert J. Kramer II, Director, Office of Operations:
http://www.usdoj.gov/atr/public/speeches/speech_kramer.htm

* These charts and photo
pages can be printed out
on letter-size, landscape
format, at 67%.
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Brown Bag Program
Messed Up Messenger Models and How to Do Them Right
An ABA Section of Antitrust Law “Brown Bag” Conference Call, held March 5, 2003, co-sponsored by the
Section’s Sherman Act Section 1 Committee and Health Care Industry Committee.

M O D E R A T O R

P A R T I C I P A N T S

Robert F. Leibenluft

Denise M. Gunter

John J. Miles

David M. Narrow

Partner, Hogan &
Hartson, LLP

Partner, Nelson Mullins
Riley & Scarborough
LLP

Principal, Ober, Kaler,
Grimes & Shriver

Federal Trade
Commission

Editor’s Note: This program covers antitrust analysis of collaborative efforts by firms or individuals to engage in joint contracting. While the focus here rests on physicians, the analysis applies equally to firms or sellers in other industries. For example, the
Justice Department has applied the messenger-model analysis to a joint venture among automotive damage appraisers who sell their
services to insurance companies. 1
Joint contracting has been the subject of considerable antitrust enforcement activity in the health care sector, particularly
among physicians or physician groups. It is well established that price fixing among financially and clinically independent physicians is per se illegal. 2 What is more complicated is evaluating collaborative arrangements or joint ventures in which the participants attempt to realize transaction efficiencies associated with joint contracting while pricing separately.
The Health Care Guidelines recognize that “[a]rrangements that are designed simply to minimize the costs associated with the contracting process, and that do not result in a collective determination by the competing network providers on prices or price-related
terms, are not per se illegal price fixing.” 3 The Guidelines further explain that providers may maintain sufficient independence
through the use of a third-party agent or “messenger” to convey pricing information. 4 A joint venture or collaborative arrangement
with a third-party agent or messenger “can be organized in a variety of ways,” and determining whether it constitutes illegal price
fixing “is a question of fact in each case.” 5

1

Independent Automotive Damage Appraisers Ass’n, Dep’t of Justice Business Review Letter (June 27, 1996), available at http://www.usdoj.gov/atr/public/
busreview/iadaa.ltr.html.

2
3

Arizona v. Maricopa County Med. Soc’y, 457 U.S. 332 (1982).
Dep’t of Justice and FTC Statements of Antitrust Enforcement Policy in Health Care (1996), Statement 9, available at http://www.ftc.gov/reports/hlth3s.htm [hereinafter Health
Care Statements].

4

Id.

5

Id.
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The panelists below discuss common issues or fact patterns that arise in connection with messenger models, including fact patterns discussed in recent government enforcement actions. The FTC will conduct hearings on September 25 focusing on antitrust
analysis of messenger models. 6 Physician collaboration continues to receive attention in private antitrust litigation as well as government enforcement. 7 Thus, the discussion below is useful in considering government enforcement and private antitrust litigation
in the physician sector and more generally the subject of joint marketing or joint sales ventures.
—M I K E C O W I E

BOB LEIBENLUFT: Our program today is devoted to health care “messenger-model” arrangements,

which are a way for providers—particularly doctors, but other providers as well—to deal with
health plans in a way that might save transaction costs but, because there is no agreement
among providers on price, there can be no violation of Sherman Act Section 1. The concept was
explained in some detail in Statement 9 of the 1996 DOJ/FTC Statements of Antitrust Enforcement
Policy in Health Care. Example 4 in Statement 9 lays out several kinds of messenger models, three
of which are lawful according to the Policy Statements, and one of which is not.
When you look at messenger models, what’s apparent—and you hear this all the time from people in the field—is that it seems like it’s almost never done right, or at least not done the way that
the antitrust agencies have described it should be done. Some business people, in fact, say that
it just can’t be done that way, or that it’s simply not worth the effort. The agencies certainly have
experience with messenger models where the providers have said that they’ve done a messenger model, but in fact the agencies have concluded that the arrangement just masked “illegal
activities” or didn’t conform to a “legitimate messenger model,” to quote from a couple of recent
cases that the Antitrust Division has brought.8 Indeed, this year the FTC already has brought four
cases, one in Dallas 9 and three in Denver,10 against physicians claiming that they were doing
messenger-model arrangements, but which involved conduct that the Commission staff concluded involved joint negotiations and agreements that violated the antitrust laws.
So, clearly, we have an area that’s controversial. The questions for our panel will include the following: How should the messenger model be implemented? What are the common misperceptions and potential pitfalls in implementing the messenger model? What are the practical issues?
And, in the end, is it worth doing?
To begin, we will hear from Denise Gunter, who is a partner with the law firm of Nelson Mullins
Riley & Scarborough in Winston-Salem, North Carolina, and has been involved in establishing
several messenger-model networks. She will address messenger-model structures and the practical issues that arise in implementing the model and ensuring that providers do not slip into prob-

6

FTC and Department of Justice Hearings on Health Care and Competition Law and Policy, Agenda, available at http://www.ftc.gov/ogc/
healtcarehearings/0309agenda.htm.

7

International Healthcare Mgmt. v. Hawaii Coalition for Health, 332 F.3d 600 (9th Cir. 2003) (affirming grant of summary judgment ruling dismissing claims against defendant physicians).

8

U.S. v. Federation of Physicians and Dentists, Inc., 2002-2 Trade Cas. (CCH) ¶ 73,868 (D. Del. 2002), available at http://www.usdoj.gov/
atr/cases/indx26.htm.

9
10

System Health Providers, Inc., FTC Docket No. C-4064 (Oct. 24, 2002), available at http://www.ftc.gov/os/caselist/c4064.htm.
Professionals in Women’s Care, FTC Docket No. C-4063 (Oct. 11, 2002), available at http://www.ftc.gov/os/caselist/c4063.htm; Aurora
Associated Primary Care Physicians, L.L.C., FTC File No. 011 0174 (May 9, 2002), available at http://www.ftc.gov/os/caselist/0110174.htm;
Physicians Integrated Services of Denver, Inc., FTC File No. 011 0173 (May 9, 2002), available at http://www.ftc.gov/os/caselist/0110173.htm.
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lematic behavior once the arrangement is up and running. Denise will be followed by Jeff Miles,
of Ober, Kaler, Grimes and Shriver in Washington, D.C., who has represented several physician
groups whose messenger-model arrangements have been challenged by the enforcement agencies. Based on this experience, Jeff will discuss the pros and cons of the messenger model. Last,
we have David Narrow, who has been at the FTC Health Care Division for about twenty-five years
and participated in the drafting of the DOJ/FTC Statements of Antitrust Enforcement Policy in
Health Care and has worked on numerous investigations involving so-called “messed-up messenger models.” Dave will provide an FTC staff perspective on these issues.
Now I’m going to turn this over to Denise for a discussion of messenger-model structures.
A messenger model

D E N I S E G U N T E R : As Bob indicated, I have worked with several messenger-model networks. A

messenger model network may seem like an easy thing to develop, but in reality, it can be diffinetwork may seem

cult to implement successfully. There are a variety of structures that one can employ to establish
a messenger-model network. I have been able to identify about five different structures, and my

like an easy thing to

co-panelists and those of you participating in today’s program may have seen some others. What
I’ve tried to do is arrange the structures from the simplest form to the most complex form. Each of

develop, but in reality,

these structures has pros and cons.

it can be difficult

a network of providers obtains a fee schedule from a payor, such as an insurer or a self-insured

The simplest structure is what I would call a “Plain Vanilla” messenger model. In this structure,
employer or from an agent acting for a payor, such as a third-party administrator. Then a mesto implement

senger—someone appointed in a special role to serve as a “pipeline”—sends that fee schedule
out to the providers for their individual decision making. Each provider will decide individually

successfully.

whether or not he or she wants to accept that fee schedule, reject it, or counterpropose other
terms back to the payor. That sounds pretty easy to do, and in theory should work just fine. There

—D ENISE G UNTER

is at least one major problem with that kind of arrangement, however. If the fee schedule that is
proposed by the payor is not accepted by the vast majority of providers and there are a lot of
rejections or counterproposals back to the payor, it can take a long time to build a network. In my
experience, it’s not unusual for the network building in that scenario to take anywhere from thirty
to sixty to ninety days, or sometimes even longer. So that’s a definite drawback to that type of
structure.
There is a variation on the “Plain Vanilla” model. This model works according to the same basic
principle of the “Plain Vanilla” model, in which a fee schedule is accepted from a payor and is then
“messengered” out to the providers in the network for their individual consideration. However, the
network will sometimes impose a time limit for the providers to speak up and say whether or not
they accept or reject the payor’s offer or wish to counterpropose terms to the payor. I have seen
some structures in which the messenger will inform the providers that if the network does not hear
from the provider within a certain period of time, for example, twenty-one days, the provider is
deemed to have accepted that fee schedule and will therefore be a participating provider for that
payor. That speeds things along and in some respects makes it easier for the providers and the
payors because it avoids extended back and forth communications. The major drawback, of
course, is that if providers haven’t opened up the mail to see what the fee schedule is, they may
find themselves in a situation they don’t particularly like. So, while this model offers greater speed,
it can create some discord with the providers in the network.
From there, the messenger model becomes a bit more sophisticated in terms of the various
structures that could be employed. One of the more common structures is known as the “Standing
Offer” messenger model. In contrast to the “Plain Vanilla” models, in which the payors do the work
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on the front end, the “Standing Offer” messenger models involve a bit more work on the provider
end. There are several variations on the Standing Offer model.
In the first variation of the Standing Offer messenger model, the providers have individually
determined the lowest amount that each will accept from a payor.11 Alternatively, the providers may
have individually established a range that is acceptable. For example, the provider may state that
he is willing to accept between 110 percent and 130 percent of the Medicare fee schedule. The
messenger will then try to match payor offers with those pre-authorized or pre-determined rates
from each individual provider. This sounds efficient and should speed things along because it
could eliminate having to messenger multiple fee schedules for multiple different payors. But this
can be difficult to implement from the providers’ perspective because the providers may have
trouble determining how to establish their fees. Some providers may not have the time or the staff
to go back through their existing contracts and figure out an acceptable rate. So that creates an
issue on the provider end. Messenger-model networks may get questions from their providers asking where the providers can go to obtain information on rates. This can create practical problems,
because competing providers will not be able to talk to each other about rates, and the messenger is not supposed to tell providers where to set their rates.
The second variation on the “Standing Offer” model is one in which the providers authorize the
messenger to accept rates that are equal to or better than the rates contained in contracts that
the provider has already accepted.12 That also sounds good, and could speed things along, but
again, there are practical problems. Exactly which contracts will be used in this scenario? Who’s
going to do the work to figure out exactly what fees and which contracts are acceptable to the
provider? Again, the provider is going to have to do a lot of work in this scenario.
I should mention that for both of these “Standing Offer” models, the 1996 Health Care
Enforcement Statements tell us that any offers that do not meet the provider’s pre-determined figure must be messengered back to the provider for his or her individual acceptance or rejection.13
The messenger cannot say to the payor: “I’m not passing that offer along.” That would be a big
danger sign, and I’m sure Dave and Jeff can comment on the propriety of the messenger screening offers and saying: “I’m not going to send that out to the providers for their individual decisions.” 14 So, something that falls outside the provider’s pre-authorized range is going to have to
be sent back out to the provider to allow the provider to make an individual decision.
The last model that I’ve been able to identify is something I call the “Grid Model,” but I’ve also
seen it referred to as a “Matrix Model.” In this model, the messenger will collect fee information or
fee range information individually from providers and then put that information on a grid, chart, or
spreadsheet for the payor.15 This is useful in situations in which a payor, particularly a self-insured
employer, does not know where to start in proposing fee schedules to providers. The grid or matrix

11

See, e.g., Health Care Statements, supra note 3, Statement 9, Example 4.

12

See id.

13

See id.

14

See, e.g., Professionals in Women’s Care, supra note 10 (FTC charged that messenger had a practice of not conveying to network physicians payor offers that the messenger deemed deficient). More recently, in May 2003, the FTC challenged similar conduct in Carlsbad
Physician Association, Inc., FTC Docket No. C-4081 (June 20, 2003), available at http://www.ftc.gov/os/2003/06/carlsbadcmp.htm. The FTC
alleged that the network repeatedly refused to messenger contract offers it deemed deficient and engaged in collective price negotiations
and refusals to deal.

15

See Health Care Statements, supra note 3, Statement 9, Example 4.
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is not a fee schedule; it simply shows the number of providers who are willing to contract at particular price levels. For example, the chart may show that if a payor proposes 150 percent of the
Medicare fee schedule, the payor will get X percent of the network. If the payor proposes 130 percent of the Medicare fee schedule, the payor will get Y percent of the network.
This model may be helpful to the payors in terms of formulating offers, but I will caution that networks that use this model need to make sure that their messengers are properly trained to ensure
There is another

that it does not appear that the messenger is trying to force a fee schedule onto the payors. In
addition, this model is also a pretty labor-intensive operation for most networks.
There is another contracting method that some networks use and believe is a messenger

contracting method

model, but it is not. It’s called the “Black Box” method. In a “Black Box” method, a third party colthat some networks use

lects fee information from providers. This is generally fine, so long as the information is collected
on an individual basis and the providers do not communicate with each other about the fee infor-

and believe is a

mation. Where the “messenger” in this model goes astray, however, is by taking the fee information and developing a fee schedule.16 Sometimes the Black Box method is coupled with an opt-

messenger model,

in or opt-out procedure in which the providers are permitted to opt in or opt out of that fee
schedule. Networks that use this procedure sometimes believe that if the provider makes the deci-

but it is not. It’s called

sion whether or not to participate, there is no collective decision making on fees. But the enforcement agencies tell us otherwise.17 If a messenger has created a fee schedule, the opt-in/opt-out

the “Black Box”

method will not save the network from a possible antitrust challenge.
Despite the different structures of a proper messenger model, there are common themes.
First, the messenger does not negotiate fees for the providers.18

method.

Second, there is no collectively-developed fee schedule for the providers. There may be a
—D ENISE G UNTER

payor-created fee schedule, but in a properly created messenger-model network, there will never
be a fee schedule that the providers have developed collectively or had developed for them by
a consultant.
Third, the messenger does not refuse to pass on offers from payors. The messenger does not
just reject offers out of hand from the payor.
Fourth, the messenger doesn’t tell the payor what to offer or express an opinion about particular offers. The messenger does not say to the payor: “You know, if I were you, I would sweeten
that offer a little bit because you’re not going to get anybody in this network with an offer like that.”
However, the messenger may show the payor factual information about the number of providers
who have agreed to contract at different price levels.19
Fifth, the messenger is not supposed to tell providers how to set their fees or whether they
should or should not accept a payor’s offer.

16

For example, in United States v. Mountain Health Care, P.A., Civ. No. 1:02CV288-T (W.D.N.C. filed Dec. 13, 2002), available at
http://www.usdoj.gov/atr/cases/mountain.htm, the DOJ alleged that the defendant IPA “blended” the rates of multiple physician practices
to create a uniform fee schedule.

17

See Health Care Statements, supra note 3, Statement 9 n.65, which specifically disapproves of the opt-in/opt-out procedure in this context.
More recently, on June 9, 2003, the FTC challenged a Dallas-area network that used the opt-in/opt-out method for its collectively negotiated contracts. See SPA Health Org., Inc., FTC Docket No. C-4088 (July 25, 2003), available at http://www.ftc.gov/os/2003/07/
spahealthcomp.pdf.

18

See, e.g., United States v. Federation of Physicians and Dentists, Inc., CA98-475JJF (D. Del. filed Aug. 12, 1998), available at
http://www.usdoj.gov/atr/cases/f1800/1880.htm (DOJ alleged the messenger negotiated fees on behalf of competing providers).

19

See Health Care Statements, supra note 3, Statement 9 n.4.
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And last, but not least, there’s no sharing of fee information or contracting decisions by the
messenger among the various providers. The messenger does not tell Group A: “Well, this is what
Group B did.” All of the communications between the messenger and the various provider groups
are to remain confidential.
Those are the common themes that emerge in a properly functioning messenger model.
BOB LEIBENLUFT: Thanks, Denise. That’s pretty simple, right? So why does everybody screw it up?

JEFF MILES: You’re asking me why they screw it up? That’s an interesting question that I’m going

to ask Dave Narrow when we finish.
Let me go back in history just briefly and note that messenger models are a development that
resulted from the Maricopa County Medical Society decision back in 1982.20 You might remember
that the defendant foundation for medical care’s maximum fee schedule in that case was struck
down as a per se unlawful price-fixing agreement. And if you’re old enough, you’ll recall that PPOs
were on the rise, and there was much interest in the question of where we go from here in establishing prices for physicians in provider-controlled networks. The purpose for messenger models
is to avoid the Maricopa provider-controlled network price-fixing problem—as Denise mentioned,
to create a type of network in which there are no horizontal agreements about price and therefore
no per se violations.
I think 2003 is the 20th anniversary of messenger models. Dave Narrow and I independently
went back to our archives and looked for the first mention of messenger models we could find.
Independently, both of us discovered the same paper, a September 30, 1983, speech by Art
Lerner, who was then Assistant Director in charge of the Health Care shop at the FTC. That’s the
earliest reference we can find.
Bob mentioned that there is a lot of agency interest in messenger models, and there certainly
is. If my memory is correct, last year four of the FTC enforcement actions against physician networks involved messed-up messenger models. On the DOJ side, the court has finally entered the
consent decree in the Federation of Physicians and Dentists case,21 the physician labor union
case in which the union claimed it was nothing more than a messenger for orthopedic surgeons
in Delaware. I certainly know that the FTC has other messenger-model networks under investigation, and I wouldn’t be surprised if the DOJ does, too. There is a lot of interest in messenger models, and the subject is important.
Two other preliminary points are worth mentioning. First, it appears that DOJ is still in the
provider health care antitrust enforcement business. If there was a market allocation agreement
between the two agencies back in the spring by which the DOJ would not handle provider issues,
that agreement has been abrogated, I think, and the DOJ continues to examine provider issues
as it did before. Moreover, DOJ has a number of highly competent attorneys from its former
Health Care Task Force now in the Litigation I Section to handle this type of work.
Second, when messed-up messenger cases are brought, it’s not simply the network that is at
risk of being named as a respondent or defendant. A number of the cases have named individual physicians who were deeply involved in negotiation activity as defendants or respondents and,

20
21

Arizona v. Maricopa County Med. Soc’y, 457 U.S. 332 (1982).
U.S. v. Federation of Physicians and Dentists, Inc., 2002-2 Trade Cas. (CCH) ¶ 73,868 (D. Del. 2002), available at http://www.usdoj.gov/atr/
cases/indx26.htm.
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even more interesting, the FTC has named the network’s consultant as a respondent in several
cases because the consultant handled the network’s negotiations with payors. Several years ago,
the DOJ did the same thing in the Federation of Certified Surgeons & Specialists case. Even more
interesting, both the FTC and DOJ have investigated situations in which the attorney for competing providers negotiated prices with health plans. So, you need to be careful when you deal with
payors on behalf of competing health-care clients.
I’m not a great fan of messenger models. Let me explain why and note what I see as their costs
and benefits. If you look at messenger models from the providers’ standpoint, I think it’s true that
messenger models can be used to affirmatively market the physicians’ services to payors, which
is a plus. And, depending on the messenger-model structure you use, and particularly how the
model operates, a messenger model can generate significant transactions-cost efficiencies in
contracting. If you use a standing-offer messenger model with a power of attorney—one of the
models Denise discussed—the physicians don’t have to sign twenty or thirty contracts. Rather,
they can just buy into the messenger arrangement, and there will be some sort of master contract.
Messenger models can increase physician patient volumes, and that’s one thing physicians look
for. In somewhat unusual circumstances, messenger models can actually increase physician
reimbursement, but not because of any aggregation of market power. I’ve seen situations, especially in medium and smaller communities, where a standing-offer messenger model was used
with self-insured employers, the standing offers were “high,” and the employers or their brokers
or TPAs either did not know where to get comparative price information or did not want to go
I do not believe there

through the messenger process and so they just said, “Okay, I’ll take all the standing offer fees.”
In another situation, payors may be willing to pay a small premium for the contracting efficiencies

is any way that a

that messenger models can generate for them. Finally, the messenger network can educate its
members so they can make more informed contracting decisions and this can lead to better reim-

messenger model can

bursement.
Now let me mention what I see as the costs or disadvantages of messenger models from the

legitimately increase

providers’ perspective. If I can make one crucial point today that everybody understands and
remembers from this program, it is this: I do not believe there is any way that a messenger model

the market power of a

can legitimately increase the market power of a group of physicians in bargaining with third-party
payors. I just don’t know any way this can be done with a messenger model, especially since the

group of physicians

purpose for using a messenger model is to keep it from happening. And I believe that if attorneys
would tell their provider-network clients this on the front end, then the antitrust problems we see

in bargaining with

with messenger models today would not occur. If physicians understand that messenger models
are not a mechanism they can use to ratchet up reimbursement through aggregating their bar-

third-party payors.

gaining strength, then there will be far fewer messenger networks, there will be far fewer physicians with antitrust problems, and physicians will save a ton of money on attorneys and consult-

—J EFF M ILES

ants who sell them messed-up messenger models.
A problem with messenger models is that even if they operate properly initially, they are quite
difficult to operate lawfully over time. It might be that a messenger model starts out with wonderful pristinely clear legal advice. But as time goes by, these networks seem to start deteriorating,
usually for two reasons. First, it is not crystal clear precisely what a messenger can and can’t do
under the antitrust laws. Second, it is hard for us as attorneys to control the day-to-day actions of
the messenger, and messengers have strong incentives to go as far as they can go—maybe up
to and over the line—in their actual dealings with third-party payors. Messengers are often put in
a somewhat unnatural, uncomfortable situation where payors asks them questions that their
antitrust attorneys have warned them not to answer. The payor, for example, might ask the mes-
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senger, “Well, what price will it take to get them?” Or the payor may ask, “How do you think they
will react to this price?” And it’s somewhat uncomfortable and embarrassing for the messenger to
sit there like a potted plant and say, “On advice of counsel, I can’t answer that question.” These
are just two of the situations that can arise, and there are many more.
Another disadvantage to messenger models is simply that a lot of customers—health plans,
employers, and TPAs—don’t like them. If you have ever been involved in switching a network
using a fee schedule to a messenger model, you know there can be total chaos for months
because nobody understands what’s going on. In addition, as Denise mentioned, it can take forever to form a network, especially if there are a number of rounds of offers and counter-offers.
Another problem can be that the employer, who may be used to having an extremely broad panel
of participating providers, has no guarantee of full participation when the network is established
under a messenger-model approach. On the front-end of an employer’s discussion with the network about using its providers, the employer has absolutely no idea of which providers will ultimately participate in its network. If an important provider refuses to participate at rates acceptable to the employer or insurer, the employer or health plan may go to the network and say, “We’ve
always had Dr. X in the network before, we need him in the network now, and so you do something
to make him participate. This is your fault.” But if the messenger-model network is operating
properly, there is nothing the network or messenger can do to force Dr. X to participate. Dr. X may
have legitimately obtained market power and just wants a price reflecting that power.
Another concern about messenger models I’ve seen small employers raise is the fear that network providers will, as they put it, “discriminate” against them. They fear they are so small that
many physicians in the network won’t think it worthwhile to contract with them and so they won’t
get the doctors they need.
From the payor’s standpoint, especially if the model is a standing-offer model, administrative
problems can arise because the payor may be used to paying all physicians the same price for
the same services and its claims-processing infrastructure can’t handle different prices for different physicians. In light of this, many health plans simply ignore the standing offers and present
the network with a list of fees that would pay all physicians the same amount for all services (e.g.,
120 percent of Medicare) or for the same services (e.g., based on CPT codes).
Denise alluded to another problem, and that is where the customer—usually a TPA or
employer—has no idea whether the offers it receives from a standing-offer model are reasonable. Similarly, if the messenger network is not a standing-offer model, the burden is on the payor
to come forth with an offer. In some cases, the payor has no idea of what to offer, and there the
network needs to look for ways to help the payor obtain the type of price information it needs to
play the messenger-model game. But absent care, that too can raise antitrust issues.
And then, finally, there is a cost of the infrastructure of the model—the cost to establish and run
the network. In the case of messenger-model networks, especially standing-offer models with a
large number of providers, the messengering process needs to be electronic. The network won’t
be able to do all the matching of standing offers and payer counteroffers that Denise discussed
by hand. The network will need both hardware and software. There are programs for messengering, but the ones I’ve seen are proprietary. So to me, the bottom line from a business standpoint,
especially given that most physicians participate in networks to increase reimbursement and
messenger-model networks won’t accomplish this, is that I question whether the messengermodel game is really worth playing.
Denise mentioned a number of the practices that raise antitrust problems for messenger models. I want to emphasize those and add a few others. But first, I think it worth emphasizing that it
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is not clear to me that everything the government seems to object to in complaints and consent
decrees is necessarily unlawful conduct. I think we sometimes put ourselves into a mind-set
where we accept as gospel all of the government advice, guidelines, and speeches without
much in-depth independent thought ourselves. I would urge you to think very carefully about spe. . . it is not clear to me

cific network conduct and whether that conduct amounts to price fixing, facilitates price fixing, has
any affect on prices, or otherwise unreasonably restrains competition based on the specific facts

that everything the

of the situation.
Denise mentioned that messenger models cannot develop and use agreed-upon fee sched-

government seems to

ules. A messenger in a standing-offer messenger arrangement, however, may take all the standing offers and prepare a matrix, schedule, or grid of fees, as she mentioned, and provide it to the

object to in complaints

payor. Some messenger models refer to this type of document as a “fee schedule.” I would suggest when networks use this methodology, they not use the term “fee schedule” because of the

and consent decrees is

negative connotation it has that raises the antennae of David Narrow and the agencies.
Denise also mentioned the “black box” concept, where an outsider develops a fee schedule

necessarily unlawful

that participants then accept or reject. The relevant point is that it doesn’t matter who develops
the fee schedule; it doesn’t do any good to get some third-party to develop a fee schedule and it
doesn’t do any good to have a third-party develop the fee schedule and then messenger it to par-

conduct.

ticipants for their individual acceptance or rejection. This is one of the most frequent misconcep—J EFF M ILES

tions I see in working with messenger models. The agencies’ view is that the requisite agreement
results from the network decision to have the party create a fee schedule. The problem is particularly acute where the messenger then uses that fee schedule, which all the providers have
accepted, to negotiate prices with payors. Be sure to review footnote 65 in Statement 9 of the
agencies’ Health Care Guidelines, which addresses this issue. Related to the use of a fee schedule, the use of contract parameters—that is, where the network develops a range of acceptable
fees it seeks to obtain—raises a problem also.
Provider or physician collusion in establishing their standing offers is also an obvious “no-no,”
as is provider collusion regarding whether to accept particular offers or network decisions to terminate contracts because they believe the reimbursement is too low. Denise mentioned the problem with the messenger’s refusal to messenger all offers, although if you look at some of the consent decrees, there are exceptions to this rule under narrow circumstances. Problems arise where
offers are negotiated and then go to the network’s “contract committee” for its review and
approval. In some cases, if the contract committee doesn’t like the price offer, it sends the messenger back to the payor to improve it. That’s obviously a “no-no,” as is the situation where the
contract committee rejects the contract and tells the messenger not to messenger it.
Denise also alluded to problems that can arise when the messenger makes recommendations
regarding prices to either network participants or payers. Although the messenger should be able
to provide objective information to participants, he or she should not suggest how the participant
should react to the offer or discuss the merits of the contract.
These are “no-nos.” Messenger models can present a number of interesting questions that I
just want to mention but don’t have time to discuss today. First, one of the most interesting questions is, what constitutes negotiation? Where do you draw the line, for example, between discussion and suggestion on one hand and threats and coercion on the other hand. The former may be
procompetitive; the latter are not.
Second, how does the network handle non-price terms—these are some of the most important
terms in any contract. What is a non-price term? I think you’ll find that the agencies define “price
term” much more broadly than you might. For example, they would argue that a most-favored-
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nation’s clause is a price term; the same is true about a time-of-payment provision, since “time is
money.” When you think about it, there are a lot of terms in provider agreements that affect prices,
but which, at first glance, we might look at and think are non-price terms. Can a network negotiate non-price terms and, if so, to what extent? 22 Can a messenger network develop a model contract without price terms and use it in discussions with third-party payors?
Do the participation percentages matter in a messenger network? Theoretically, they shouldn’t.
Does exclusivity matter in a messenger network or, by definition, is a messenger network nonexclusive? Can a messenger network demand that its providers use a uniform price universe—
for example, can the network tell the providers in its standing offer model to send it not 8,000 CPT
codes with prices, but rather one Medicare, RBRVS percentage? Doing so clearly simplifies the
network’s administrative burden, but there is case authority that this would constitute a pricefixing agreement. Perhaps the efficiencies from using a single price universe are such that the
agreement to do so is ancillary.
Denise mentioned the necessity for messenger networks to limit the rounds of offers and
counter-offers. From a practical standpoint, doing so is absolutely essential. If you don’t, the network formation process can go on forever, and it can take a year to establish a network. Related
to this, it is important to provide physicians with a relatively short time in which to respond to offers
or to make counter-offers.
These are only some of the more obvious issues that messenger-model networks can raise.
There are a multitude of others, many of which arise from the characteristics of the particular network under examination and the types of customers they serve. The good news is that none of the
cases filed thus far raise such detailed issues. In each of the cases brought by the government
thus far, assuming the allegations were true, there were clear allegations of coercion to increase
prices. It doesn’t appear to me that the cases involved conduct close to the line, and this provides
me with some solace.
Finally, it’s worth noting that payors don’t seem to be as shy as they used to be about filing private treble-damage actions against their providers. They’re certainly not shy about complaining
to both federal and state antitrust authorities. In sum, messenger networks are risky.
BOB LEIBENLUFT: Jeff has mentioned some problems in implementing the messenger model. Now

I am going to turn back to Denise to have her address how she has dealt with some of those issues
in practice, and particularly how she has gone about educating physicians as to how to do it right.
DENISE GUNTER: Jeff indicated that for a messenger-model network to operate correctly over time,

it’s not reasonable to believe that a lawyer can just come in one time, tell the client what the law
is, and then say “see you later” and hope for the best. In order to make the messenger model
work, counsel needs to be involved from the start, and needs to have ongoing involvement. I know
we are not always blessed with the situation in which we can come in on the front end and troubleshoot. If we are fortunate enough to start working with the client on the front end before the network really is up and running, one of the first things that we as counsel need to do is put on our
“teacher” hat and help our clients work through all the various scenarios and problems that they
are likely to encounter.

22

For a recently decided decision evaluating alleged collaboration by physicians over nonprice terms, see International Healthcare Mgmt. v.
Hawaii Coalition for Health, 332 F.3d 600 (9th Cir. 2003) (affirming grant of summary judgment ruling dismissing claims against defendant
physicians).
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One of the first things that counsel and client need to address is who the messenger is going
to be. The messenger needs to be somebody who is strong and is going to be able to stand up
not only to the providers in the network, who will probably ask some tough questions, but also to
the payors and self-insured employers and third-party administrators. As Jeff mentioned, it’s likely that there will be some very interesting conversations when the messenger walks in for the first
time, and the payor asks, “Where is your fee schedule?” How is the messenger going to answer
that question? The network needs to find somebody who is fast on their feet, will be able to think
through these issues, and is tough enough to stand up to some of the pressures.
The messenger cannot be one of the providers in the network. You may have encountered sitOne of the first things

uations in which one of the doctors in the network offered to be the messenger or volunteered to
have his office manager serve as the messenger. This will not work; providers and their office staff

that counsel and client

cannot serve as the messenger. The reason that would not work is that the messenger is likely
going to obtain confidential fee information from various competing providers.
So to whom do we turn to fill the role of messenger? Sometimes, the network will hire somebody

need to address is who

to act as messenger. Sometimes consultants are employed for this purpose, although this can prothe messenger is going

duce mixed results.23 Sometimes attorneys have been used as messengers.
I think one of the best things that counsel can do is start educating the providers who are going
to be in the network. For some providers, the messenger-model environment is going to be a com-

to be.

pletely different world. They may not have worked with it before, they may not understand it, and
—D ENISE G UNTER

they may not understand why they cannot hire somebody to negotiate fees for them. They may not
understand why somebody in the next town or the next state may be negotiating fees for
providers, while you’ve told your client that they are not allowed to do that. They may not understand why they cannot adopt a fee schedule as a group. So those are issues that you need to work
through with your clients to get them to understand how this process is going to work. What is
expected of the provider? What is the messenger going to do for you? How are relations with payors going to work?
What I have found helpful is to get providers in the network together for a meeting so that the
rules can be explained. This may entail multiple meetings so that you can explain the rules to as
many providers in the network as possible. I don’t think that simply writing a letter to somebody
in the network is sufficient. I think it makes a difference when counsel actually meets with the
providers who will be involved in the network and answers as many questions as possible. Many
of the questions that the providers are going to ask are the same questions that the messenger is
going to get from potential customers. They’ll ask, “Well, what good is the messenger model?
Why are we doing this? Why can’t we collectively negotiate? And you, as counsel, are going to
have to explain the reason why the providers cannot collectively negotiate, and how the messenger process is going to work, depending on the type of messenger-model structure the group
decides to use.
One thing that may be helpful in these meetings is to have a list of “do’s and don’ts” that are
distributed to members of the provider network so they know the “off limits” topics if they have

23

See, e.g., U.S. v. Federation of Certified Surgeons and Specialists, Inc., Case No. 99-167-CIV-T-17F (M.D. Fla. filed Jan. 26, 1999), available at http://www.usdoj.gov/atr/cases/f2200/2202.htm. The DOJ alleged that a consulting firm, which had been retained as a “messenger,”
in fact served as the joint negotiating agent for the providers in the network. See also Physician Consulting Network , LLC (FTC obtained a
consent order in July 2003 against a network and its consultant). FTC File No. 021 0178 (Aug. 29, 2003), available at http://www.ftc.gov/
os/2003/07/physiciananalysis.htm. In the complaint, the FTC alleged that the consultant negotiated higher reimbursement rates on behalf
of large group of orthopedic surgeons in Baton Rouge, Louisiana.
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group meetings and you, as counsel, cannot be there to troubleshoot and cut off what may be
inappropriate discussions about prices or their opinions on various managed care payors or various managed care contracts.
Now comes what I think is probably the most difficult part, the part that requires ongoing work:
the training of the messenger. I don’t think it’s reasonable to simply put somebody in that role without training because it’s a terribly difficult position for some people to be in, given the questions
that they’re going to be asked by various payors. For example, the first time a messenger walks
in to see a self-insured employer, the self-insured employer may have no idea how the messenger model is supposed to function and may ask, “Where is your fee schedule”? The messenger
will respond, “We don’t have a fee schedule.” The employer may ask, “Why don’t you have a fee
schedule? What good is your network if it doesn’t have a fee schedule?” So, right from the start,
there may be a very contentious dialogue going on between messenger and payor.
I think what has been helpful is to do some role-play with the person who is going to be the
messenger. The lawyer can act as the payor and the messenger will field questions. The lawyer
can work with the client on how they’re going to answer the questions, so when the messenger is
asked, “Why don’t you have a fee schedule,” the messenger has an answer. The messenger will
have to explain to the payor the value the network has even if it does not have a fee schedule and
may not be able to promise the payor that in thirty days the payor is going to have a complete
panel of providers. The messenger needs to have worked through these issues. Counsel can give
the messenger some pointers on how to stand up to those kinds of questions and answer them
correctly and in a way that we hope is not going to alienate potential customers.
Common questions that providers will ask the messenger include: “How do my fees compare
to other providers? What are other groups doing in response to this payor’s offer?” The messenger is not supposed to disclose to competing providers what others are doing, so that’s an issue
that needs to be thought through as well. I think this training is essential, and sometimes may get
overlooked in the process, but we, as counsel, should try to help our clients with that.
Another thing that I think is helpful is a written antitrust policy. Obviously a policy that is put in a
desk drawer and never followed is not going to amount to anything in the long run if the network
runs into trouble. But I do think that it is valuable to establish a policy in writing about how the
organization is going to operate about what is and is not acceptable conduct, and get the providers
and the messenger and any other employees who may be involved in messenger types of functions to sign that policy. I think signing your name to something actually does have some value, but
again, if the paper gets put in a desk drawer and isn’t followed, what good is it? That’s where ongoing training and maintenance comes in. That is obviously expensive for the client, but I think that
this is important. As Jeff has mentioned, sometimes after the network is up and running, time passes, and people forget. It’s human nature. We, as counsel, really ought to try to continue to work with
our clients that are using messenger models to do ongoing training. How often the training is done
will depend on people’s schedules and what the client can afford, but it is valuable to go back in
and periodically assess the situation. Have things really worked? Are there any adjustments that
need to be made in the way this network is operating? Are there problems that have cropped up
in terms of discussions with potential customers that we simply didn’t see on the front end when
we were setting up the network up? Is the structure that the network adopted working well? Perhaps
the network started off with a “Plain Vanilla” model where it was simply taking in offers from payors
and then sending them out. Is it time for the network to move to a different structure, such as a
“Standing Offer” approach? Those are areas where counsel can continue to be involved and evaluate and, we hope, troubleshoot some issues before an investigation or lawsuit happens.
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BOB LEIBENLUFT: Now we’re going to turn to Dave Narrow.

DAVID NARROW: I was asked to give a little bit of the history of the messenger model. Jeff pretty

much covered that, and I only want to follow up with one or two comments, and then give the FTC’s
perspective on messenger models. The first thing I’m going to do, however, is to give the standard
disclaimer that the views that I express are not necessarily those of the Federal Trade Commission
or of any of the Commissioners or of the Bureau of Competition.
With regard to the history of the messenger model, I agree with Jeff’s characterization that

. . . the most important

this idea arose in the context of preferred provider organizations, and what they could do and
lesson that you can

couldn’t do lawfully under the Maricopa standards in the early 1980s. I’m not sure exactly where
the idea of using a messenger, which was how it was first discussed,24 turned into some form of

draw from those

construct called “the messenger model,” and then subsequently “pure” messenger models and
“modified” messenger models, and all the other kinds of terms. I think that the use of those terms

decisions is that the

has been a disservice, because it has distracted attention from focusing on the initial underlying
concept, which was to have an arrangement that did not involve agreements among competitors

analysis is very

on price and price-related terms. The idea of using messenger-model structures has, in practice
at least, come to focus more on the question of what type of structure is to be put up that will then

fact-specific in every

allow “us physicians” collectively to negotiate, which is fundamentally inconsistent with the underlying concept of a messenger arrangement. We frequently see references to networks “negotiat-

instance, and you

ing through the messenger model.” It very much seems to me to be the more recent analogue of
the question—“How much do we have to integrate before we can fix prices?”—that also has been

need to look at each

raised in the context of physician networks.

situation. You can have

direct you to the Commission’s formal statement in that regard, particularly the 1996 Joint FTC and

With regard to the Federal Trade Commission perspective on messenger models, I would
Department of Justice Health Care Policy Statements,25 which have been mentioned before. I
fairly similar situations

would note that those Guidelines are not some independent legal standard that the agencies
came up with. The Guidelines articulate the agencies’ best understanding of how traditional,

that fall on opposite

standard antitrust laws and principles apply in certain situations.
The second place to which I would direct you would be the FTC’s decisions, particularly the

sides of the line of

consent decrees,26 of which there were four in the past year involving messenger-model issues:
three related to physician practices in Denver, and one in Texas.27 They all involve groups of com-

legality.

peting physicians purporting to operate as messenger models, at least in part, but really not doing
so in the sense that they all involved some degree of agreement among competitors or facilitat-

—D AVID N ARROW

ing practices in that regard. I think the most important lesson that you can draw from those decisions is that the analysis is very fact-specific in every instance, and you need to look at each situation. You can have fairly similar situations that fall on opposite sides of the line of legality.

24

Arthur N. Lerner, Assistant Director for Health Care, FTC Bureau of Competition, Remarks Before the Washington Health Letters and
Business Week Conference on Preferred Provider Organizations 12 (Sept. 30, 1983); see also Arthur N. Lerner & David M. Narrow,
PPO Programs and the Antitrust Laws in T HE N EW H EALTHCARE M ARKET: A G UIDE

TO

PPO S

FOR

P URCHASERS , PAYORS

AND

P ROVIDERS

852–63, 858 (Peter Boland ed., 1985).
25

Health Care Statements, supra note 3, at 125–27, 138–40.

26

FTC Index of Health Care Antitrust Issues, available at http://www.ftc.gov/bc/healthindex.htm.

27

System Health Providers, supra note 9; Professionals in Women’s Care, supra note 10; Aurora Associated Primary Care Physicians, L.L.C.,
supra note 10; Physicians Integrated Services of Denver, Inc., supra note 10.
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An additional place to look for some guidance is in FTC staff advisory opinions.28 Again, these
are staff opinions; they are not generally officially approved by the Commission and therefore do
not represent official Commission policy or positions. Nevertheless, I would suggest that they are
generally consistent with the Commission’s views. Many of them are not terribly enlightening; most
of the advisory opinions occur between 1995 and 1997, around the time of the Guidelines. Both
the opinion letters and the incoming requests for opinions were fairly sketchy as to specifics, other
than to make clear the intention to have no form of horizontal agreement among the participants
with regard to price or price-related terms.
Similarly, the Department of Justice has issued a large number of business review letters, a
number of which have dealt with messenger models. Again, most of those occur during the period 1995 –1997, although I have seen one from as far back as 1983, not using the term, but talking
about, in that case, a network involving HCA and how it would be doing individual negotiation of
the price terms concerning the hospitals that were involved in the network.29
I do want to mention the Department of Justice business review letter regarding Midwest
Behavioral Health Care.30 Again, this was a letter that evaluated the “messengering” of price
terms, but it also mentioned joint negotiations by the messenger at the payor’s request of “nonprice issues such as utilization reviews, credentialing quality assurance standards indemnity and
hold harmless provisions payment and billing arrangements and termination procedures.” 31 There
were caveats concerning negotiations not being on an exclusive basis, assuring that payors
were free to negotiate terms individually, and that there was no boycott or coercion involved.
Perhaps the most important point to note is that, while the Commission has not taken any position
with regard to what constitutes “non-price” terms, I would not necessarily accept, on its face, that
all of the things that were mentioned in that letter would be accepted by the Commission in all
instances as being non-price terms that are permissible subjects of collective negotiation.
I now would like to make a couple of general points, which may pull together some of the ideas
that have been mentioned. First of all, focus on substance, not labels. Again, does the operation
of the network involve or facilitate joint price agreements, does it interfere with, or influence, individual determinations?
Second, as I mentioned, that assessment is going to be very much a fact-specific determination. Another way to look at these arrangements is to ask whether the network adds an alternative
to the market that wasn’t there without the network, as opposed to restricting access to what was
in the market beforehand. And does it involve coercion in any way, shape, or form concerning the
terms of dealing with providers that payors are required to accept, or terms about which payors
are unable to get providers to agree?
Next question: does the network create efficiency? We’ve talked about the transactions-costs
efficiencies approach, and that is the primary justification for messenger model-type networks.
There are a number of things that these networks do that can be valuable to payors. They can
assemble a geographically diverse network of providers that covers a broad range of specialties;
they can do credentialing. Those are efficiencies that are real and that are valuable to payors. But

28

FTC Index of Health Care Antitrust Issues, supra note 26.

29

Hospital Corp. of Am., Department of Justice Business Review Letter (Sept. 21, 1983).

30

Midwest Behavioral Healthcare LLC, Department of Justice Business Review Letter (Feb. 4, 2000), available at http://www.usdoj.gov/atr/
public/busreview/8670.pdf.

31

Id. at 5.
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again, as with transactions-costs efficiencies, it is difficult to see any justification for price agreements on the part of the participating physicians in the network as being reasonably necessary
to achieving those efficiencies, and that is crucial to the legal analysis. Moreover, with regard to
efficiencies, I’d note that we’ve seen a number of relatively small networks involving few participants and, while those are not necessarily problematic, the transactions-costs efficiencies of a network involving only a handful of providers is, concomitantly, a lot less than it would be in a broader network.
The next point would be that you cannot do indirectly what you can’t do directly. That is the old
black box problem. I frequently suggest that when people have an agent, they ask the questions:
Who hired the agent? Who can fire the agent if they don’t like what the agent does on your behalf?
I would point out that

Who pays the agent? Those questions will tell you how independent any “independent” agent is
in acting on behalf of the network.
Finally, I would point out that even the collective negotiation of competitively significant non-

even the collective

price terms may be illegal if the network has market power. What we have been focusing on is the
negotiation of

analysis of price agreements by competing physicians in networks using the messenger model.
However, even if you put aside the issue of price agreements so that you don’t have a problem of

competitively

per se illegality for price fixing, you nevertheless may have situations where networks that have
market power may still violate the antitrust laws, even when limiting negotiations to non-price

significant non-price

terms.
Jeff was mentioning that it can be a very awkward situation when you are in the room with a

terms may be illegal if

payor and the payor asks what it will take to get a contract. How do you react to this? I would
respond that coming prepared with factual information as to the range of fees charged by

the network has market

providers—what they have indicated that they would accept individually, the number and types
of providers who are likely to respond “yes” to certain offers—is the type of factual information that
effectively answers those questions. Jeff also mentioned situations that involve coercion, and how

power.

you distinguish between the situation where there are merely discussions, versus agreements or
—D AVID N ARROW

refusals to deal. Long ago in the Michigan State Medical Society case, the Commission addressed
what “negotiation” was—bargaining in an attempt to reach an agreement.32 The Commission
pointed out that the power to agree implies the power to say “no,” which also is inherently coercive.33 I think that provides just a little bit of context for these types of “discussions.”
Denise was talking about educating doctors, and I agree with the importance of that, although
I also agree with Jeff that the value of messenger model-type networks may be a good deal less
than many people believe. I believe that is largely due to the fact that, like it or not, we have seen
that most messenger model networks have been set up by providers in an effort to protect their
fees and incomes, which is something that, as Jeff has pointed out both today and in his article,
is inherently inconsistent with the concept of the messenger model. Therefore, I suspect that the
more physicians are, in fact, educated about properly operating messenger models, the less interest they are going to have in them.
BOB LEIBENLUFT: I have just one question for Jeff, who in a provocative statement said not to

assume that everything that the government says is necessarily right or must be followed. I was
just wondering if Jeff had anything in mind that he can elaborate on.

32

Michigan State Med. Soc’y, 101 F.T.C. 191, 284–89 (1983).

33

Id. at 296 n.32.
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JEFF MILES: I did not have anything specific in mind but I think the fault comes from looking at both

the complaints and the consent decrees and assuming, perhaps subconsciously, that each activity they allege or prevent would constitute, by itself, a violation of Section 1 or Section 5 (of the FTC
Act). Now, I simply stop as I read and ask myself whether particular activities constitute price fixing. Obviously there is fencing in.
DAVID NARROW: In many instances the consent decrees include fencing-in provisions regarding

types of conduct which, in and of itself, might be lawful, but in the context of the unlawful conduct
that has occurred, it is necessary to make sure the parties don’t step over the line in the future.
Frequently, we have had instances where the parties are asserting that they are operating a lawful messenger model when, in fact, their conduct indicates that they are not, or that they don’t
understand what is required under that type of a model, and such fencing-in is necessary to avoid
a recurrence of unlawful activity by the same parties.
JEFF MILES: I understand that but I think a lot of people read the decrees and immediately think,

“This must be something that the FTC or the Department of Justice is independently telling me I
can’t do.” The only point I was trying to make was that’s not necessarily the case.
DAVID NARROW: We do consider the direct effect on competition as well as the extent of integra-

tion. I will say that in all of these cases we felt that there were clear effects on competition.
Whether that was directly measured in terms of price effects may not have always been possible;
however, it was clear that negotiations were aimed at increasing prices, not decreasing them.
That probably seems to be okay. The one caveat I have is that we’ve seen comparisons to the
fees that are accepted under other contracts by the providers, and in some instances those can
be selective information that may skew the providers’ responses to an offer. If, for example, the
messenger only sends information on the highest priced contracts, which may be factually true,
this nonetheless tends to be misleading in terms of affecting the likely response of the providers
to the offer that is on the table. So again, the devil is in the details.
DENISE GUNTER: Another issue concerns the use of power of attorney, which I understand to be a

standing offer methodology—this is how I regard it—where the providers have authorized or
given standing offers of fees that are acceptable to them or ranges of fees that are acceptable to
them. When I have seen that done, it varies in terms of what effect it has had. It does not always
work very well with physicians simply because they often will say that they don’t have the kind of
resources or even the information to ascertain what the fee should be. It tends to be a little bit more
successful in my experience with hospital networks simply because they may have more
resources and more technology.
JEFF MILES: Let me just say my feeling is that if you are going to use a messenger arrangement I

think the standing offer model with power of attorney is probably the best model to use. I think
probably it is the simplest and the most efficient.
DAVID NARROW: On a separate issue, sometimes the argument is made that the payors are happy

and therefore the conduct at issue is acceptable. I disagree with the statement that, even if the
payor is happy, there is no coercion. We have seen any number of instances where payors enter
into agreements because they think that is the best they can get under the circumstances, and
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those are the result of collective negotiations and coercion. I can tell you, the fact that a payor is
unhappy is a signal, although is not itself sufficient to demonstrate a problem. Likewise, the fact
that the payor is happy does not necessarily mean that there is no problem. As stated, we do
consider the direct effect on competition. The Commission, as a matter of simple use of enforcement resources, is looking for situations where there is the most benefit to the public of using
our resources, which generally means that there was some cognizable harm, as opposed to a
technical violation. 
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Book Review:
What If Richard Posner Were Australian?
Michal S. Gal

Competition Policy for Small Market Economies
Harvard University Press ▪ 2003

Reviewed by Spencer Weber Waller

T

There is a proud tradition in science fiction where the author varies one key factor in history and
spins out its consequences in the modern world or even the future. Examples include what if the
Roman Empire never fell or what if certain inventions had been discovered much earlier.1
Professor Michal Gal of Haifa University in Israel in her excellent book, Competition Policy for

Small Market Economies, has embraced a version of this exercise and asked the provocative
question of whether the size of an economy matters in formulating sound antitrust policy.2 In

short, what if you embrace the goals of the Chicago School of antitrust but apply those tenets to
a small market economy—does anything change?
For Professor Gal, a lot changes. The fundamental difference in a small market economy is a

higher degree of concentration due to the combination of small market size and economies of
scale that sometimes only permit a couple of efficient firms in any national market, and the higher and more persistent set of barriers to entry that tend to preserve the high concentration endemic to small market economies. The implications of these features of small market economies on
competition policy are the focus of Gal’s book and her thoughtful and often surprising prescriptions
for a well-crafted competition policy for such countries. What she recommends is a competition
policy that is sometimes more lenient than the current antitrust regime in the United States, and
sometimes more stringent. Market forces, she argues, cannot be counted upon to erode market
power that tends to persist in such an environment.

Spencer Weber Waller

Professor Gal begins with a survey of the empirical evidence of the economic characteristics
of small market economies.3 She then focuses on the general implications of such small economies
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for competition policy.4 She starts from her Chicago School roots, arguing that “Small economies
should strive to achieve economic efficiency as their main goal because they cannot afford a
competition policy that is prepared to sacrifice economic efficiency for broader policy objectives.” 5
If anything, smallness intensifies the primacy of efficiency and exacerbates the conflicts between
allocative efficiency and other goals that are somewhat muted in a larger economy, such as the
United States or the European Union.6
Gal recommends against pursuing a regime in which high concentration is undesirable per se:
“Accordingly, a small economy . . . should be sympathetic toward the enhancement of output by
individual firms, through either internal growth, mergers, or joint ventures, which allows for the
exhaustion of economies that were not exhausted by the previous market structure and could not
be exhausted in less anti-competitive ways.” 7 She also recommends against any per se rules
Gal then goes in an

governing agreements that have the potential to increase productive or dynamic efficiency. Her
ideal competition policy for horizontal agreements would not differ drastically from that of the

unexpected direction

United States, where only a tiny and dwindling handful of hard-core cartel practices are condemned per se. Similarly, she is suspicious of structural remedies that would deprive the market

that shows how

of aggressive and efficient dominant firms.8
Up to this point, the reader can note a great deal of congruence between Gal and much of

standard law and

Judge Posner’s antitrust writings.9 But Gal then goes in an unexpected direction that shows how
standard law and economics analysis can lead to unexpected results in different market settings.

economics analysis

Gal cautions:
Given the prevalence of dominant firms in small economies and the length of time it might take market

can lead to unexpected

forces to erode them, a small economy cannot afford to leave the regulation of monopoly power to market forces alone. Competition policy must focus particularly on deterring the creation and maintenance

results in different

of artificial barriers to entry in order to permit new firms to enter and to expand in monopolistic industries
and increase competition.10

market settings.

The reader may be surprised at Gal’s specific recommendations for regulating single-firm
dominance and its close cousin, natural monopoly, in a small economy. Gal would define dominance there by somewhat lower market share levels than in larger economies because of the high
prevalence of scale economies and oligopolistic interdependence in smaller markets. In her view,
monopoly may have to be tolerated because of minimum efficient scale in small economies, but
conduct regulation should be more prevalent than in larger economies. Small market economies
should be even more vigilant about prohibiting the creation of market power, rather than merely its
abuse, because of the durability of such power once in place.11

4

Id. at 46–57. This chapter builds on Professor Gal’s previously published work in the field. See Michal S. Gal, Size Does Matter: The Effects
of Market Size on Optimal Competition Policy, 74 S. C AL . L. R EV. 1437 (2001).

5

G AL , supra note 2, at 48.

6

Id. at 49–50.

7

Id. at 52.

8

Id. at 53–54.

9

See, e.g., R ICHARD A. P OSNER , A NTITRUST L AW (2d ed. 2001).

10

G AL , supra note 2, at 54–55.

11

Id. at 109–10 (summarizing Gal’s recommendations for single firm dominance).
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Similarly interesting recommendations flow for natural monopolies, including endorsement of a
limited version of the essential facilities doctrine based on welfare considerations rather than the
protection of specific competitors.12 For oligopolies, Gal not only advocates banning facilitating
practices when likely to produce substantial anticompetitive results but also advocates government
support for industry mavericks that could destabilize long running industry structures to improve
allocative and even productive efficiency.13
Gal offers a similarly provocative analysis of merger policy in small market economies. She
argues that mergers are a major tool for realizing potential efficiencies in oligopolistic markets and
strengthens the case for adopting a total welfare approach that balances producer and consumer
welfare. Rigid structural presumptions should be avoided, and mergers should be evaluated
against the benchmark of how competition actually exists in the market, and not against some theoretically competitive model. Efficiencies, she says, should be considered using a sliding scale
requiring higher burdens of proof with greater likelihood of competitive harm. Small market
economies are urged to support the creation of a global merger control regime and greater cooperation with other jurisdictions to counteract the limited tools to combat extraterritorial mergers with
anticompetitive effects. The main surprise here is a cogent argument that conglomerate mergers
bear substantial scrutiny in smaller markets because of the persistence of large scale conglomerates operating in long term “live and let live” arrangements with their few significant competitors
across markets.14
This book is impressive in its substantive depth and scope. Professor Gal has both read and
reflected on an unbelievably rich set of sources. She has studied and commented upon virtually
all the leading law and economics literature dealing with antitrust, as well as the case law of the
United States, Canada, the European Union, Australia, New Zealand, Israel, and many other
jurisdictions. The reader quickly is convinced of the richness and sophistication of competition policy around the world that is unfairly ignored in the United States.15
The only weakness in the book is the relatively limited attention that Professor Gal gives to the
institutional aspects of competition enforcement. As William Kovacic has written so compellingly, the institutions that enforce competition law may well be more important than the content of the
law.16 If the enforcers are not properly staffed, funded, trained, and equipped, the most perfect
competition law may well go for naught. Similarly, if the judiciary is not expert enough, honest
enough, or independent enough, neither the best law nor the best enforcers will matter. Gal’s recommendations often will require a degree of sophistication that may simply be beyond the ability or resources of all but a handful of competition authorities of the small market economies she

12

Id. at 152–53.

13

Id. at 192–93. For more on the relatively unexplored role of maverick firms in antitrust, see Jonathan B. Baker, Mavericks, Mergers, and
Exclusion: Proving Coordinated Competitive Effects Under the Antitrust Laws, 77 N.Y.U. L. R EV. 135 (2002).

14

Id. at 247–48.

15

See Spencer Weber Waller, Comparative Competition Law as a Form of Empiricism, 23 B ROOK . J. I NT ’ L L. 455 (1997).

16

William E. Kovacic, Institutional Foundations for Economic Legal Reform in Transition Economies: The Case of Competition Policy and
Antitrust Enforcement, 77 C HI .-K ENT L. R EV. 265 (2001); William E. Kovacic, Lessons of Competition Policy Reform in Transition Economies
for U.S. Antitrust Policy, 74 S T. J OHN ’ S L. R EV. 361 (2000); William E. Kovacic, Getting Started: Creating New Competition Policy
Institutions in Transition Economies, 23 B ROOK . J. I NT ’ L L. 403 (1997); Roger Alan Boner & William E. Kovacic, Antitrust Policy in Ukraine,
31 G EO . W ASH . J. I NT ’ L L. & E CON . 1 (1997); William E. Kovacic, Designing and Implementing Competition and Consumer Protection
Reforms in Transitional Economies: Perspectives from Mongolia, Nepal, Ukraine, and Zimbabwe, 44 D E PAUL L. R EV. 1197 (1995) [hereinafter
Kovacic, Designing and Implementing].
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seeks to advise. It is not a question of talent or dedication, but simply a matter of money to adequately staff a competition authority (and judiciary) to enforce the kind of competition laws Gal
recommends.
Perhaps the result will be that small market economies with the most sophisticated and well
funded competition authorities will pursue the line Gal recommends and a handful of others will
aspire to do so over the next decade. The rest will have to settle for a simple set of per se rules
The normative goals

of illegality and de facto rules of per se legality for everything else until they can step up their level
of resources to add a more nuanced rule of reason analysis based on more economic reasoning.17
Gal’s work has important implications beyond the obvious question of what kind of competition

and assumptions of

laws are best for small market economies to adopt. It is a convincing retort to the small but forcethe Chicago School

ful body of literature that argues that lesser developed and transition economies should not bother with competition policy, but rather rely on free trade and foreign investment to maintain a com-

simply do not lead

petitive economy.18 The book will also cause one to stop and pause before suggesting (or requiring
as the EU has done with its new and future members) that another jurisdiction should do things the

to the hands off,

way it is done back home.
But there is a deeper and more profound issue that lurks between the lines of Professor Gal’s

nearly laissez faire,

sometimes surprising conclusions of how the dictates of the Chicago School apply in a small market economy setting. The normative goals and assumptions of the Chicago School simply do not

prescriptions

lead to the hands off, nearly laissez faire, prescriptions advocated for the U.S. market. While Gal
shares with the Chicago School a condemnation of hard-core price fixing and a willingness to relax

advocated for the

per se rules for many other horizontal restraints, she agrees with little else. In stark contrast, for
small market economies she argues that even the exclusive focus of consumer welfare as meas-

U.S. market.

ured by deadweight loss (rather than wealth effects or more political goals) requires a more interventionist policy in areas such as regulation of dominant firms and non-horizontal merger policy.
The implication is that the version of law and economics associated with the Chicago School
(indeed any economic school) is not universal, but historically and geographically contingent and
highly dependent on market conditions. In short, it is not the same everywhere, which is precisely the point of Gal’s book. The fair implication of Gal’s thesis is that the most true Chicagoans can
say is that their version of law and economics calls for a particular policy response in a particular market setting and at a particular point of time. These are not enduring truths but context bound
recommendations. This is a sobering realization that calls for a greater degree of humility than is
normally found in antitrust advocacy. It is a testament to Gal and the persuasiveness of her thesis that her writings can cause the reader to pause and reflect not just about how antitrust should
operate in other settings but also how it should operate in our own. 

17

Boner & Kovacic, supra note 16, at 40–43; Kovacic, Designing and Implementing, supra note 16, at 1217–18; Spencer Weber Waller & Rafael
Muente, Competition Law for Developing Countries: A Proposal for an Antitrust Regime in Peru, 21 C ASE W. R ES . J. I NT ’ L L. 159, 178–81
(1989) (recommending new enforcement regimes adopt limited number of simple per se rules).

18

See e.g., A.E. Rodriguez & Malcolm B. Coate, Limits to Antitrust Policy for Reforming Economies, 18 H OUS . J. I NT ’ L L. 311 (1996);
A.E. Rodriguez & Mark D. Williams, The Effectiveness of Proposed Antitrust Programs for Developing Countries, 19 N.C. J. I NT ’ L L. & C OM .
R EG . 209 (1994).
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Paper Trail: Working Papers and Recent Scholarship
Editors’ Note: In this issue, we note four current papers with little in common other than their interest to antitrust practitioners.
Amitai Aviram and Avishalom Tor apply the recent findings of behavioral economics to information arrangements among competitors. Samuel Thompson challenges Oliver Williamson’s influential assertion that even modest productive efficiencies can outweigh
the likely deadweight welfare loss from a horizontal merger. Chistopher Fairman examines the persistence of particularized pleading requirements under the Federal Rules of Civil Procedure in several categories of cases, including antitrust. Finally, David
Scheffman and Richard Higgins reexamine the policy significance of theories of raising rivals’ costs as a means of exclusion twenty years after Salop and Scheffman’s famous Yale Law Journal article on the subject.
Send suggestions for papers to review to: page@law.ufl.edu or jwoodbury@crai.com.
—W I L L I A M H. P A G E & J O H N R. W O O D B U R Y

Papers and Summaries

Amitai Aviram & Avishalom Tor, Overcoming Impediments to Information Sharing,
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=435600
A rule of reason analysis of an information-sharing arrangement will typically consider the types of
information exchanged, the means of exchange, and the likely motivations for both. Aviram and Tor
offer a useful analysis, based on recent work in behavioral economics, of both rational and behavioral
reasons why firms might hesitate to share information with their competitors, even when it would be
socially beneficial to do so. These reasons, in turn, might disabuse policy makers and courts of some
of their assumptions about the characteristics of information-sharing agreements.
On the rational side, the authors point out that firms considering participating in an arrangement
may legitimately fear sacrificing an informational advantage (for example a new means of reducing
production costs) or allowing rivals to free ride on their information-gathering efforts. The authors also
note that, in oligopolistic network industries, information sharing may fail if participating firms attempt
to gain a competitive advantage in their network by strategically degrading compatibility standards.
On the behavioral side, the authors suggest that a variety of factors may cause firms to misperceive the costs and benefits of information sharing. For example, a social norm of intense rivalry
may so predispose firms to challenge each other for market share at every turn, that the firms may
sometimes fail to notice opportunities for efficient cooperation. Managers may also be operating
under the illusion that they can control business outcomes better in a familiar purely competitive environment and thus undervalue the benefits of partial cooperation because of the apparent loss of control and strategic risks that it entails. Or the well-established human tendencies of “loss aversion” and
“ambiguity aversion” might deter firms from embarking on novel, risky, cooperative arrangements,
even where the objective evidence suggests that they will be profitable.
The authors conclude by identifying market characteristics that might make the various impediments more or less likely, and by tentatively suggesting some institutional means that might overcome
the impediments.
—WHP
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Samuel C. Thompson, Critique of Williamson’s Economic Case for an Efficiencies Defense in
Antitrust Merger Analysis: Are Rectangles Really Larger than Triangles?,
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=419600
In this paper, Thompson offers an extended, if somewhat laborious, geometric and algebraic
demonstration aimed at refuting Oliver Williamson’s famous contention that even a 2 percent cost
savings generated by a merger would likely outweigh any deadweight welfare losses. Williamson
argued on this basis that enforcement authorities and courts should allow an efficiencies defense
to antitrust challenges to mergers. Thompson, however, suggests that Williamson’s theoretical
demonstration of the tradeoff between productive efficiencies and the deadweight welfare loss is
contingent on Williamson’s assumptions of a concave demand curve and constant marginal
costs. If demand is linear and marginal costs are increasing, the merger would have to create far
greater efficiencies to outweigh the deadweight loss. Thompson also discusses how the tradeoff
would differ if the merger occurred in markets with more or less elastic demand, and if the merger resulted in a firm with less than a monopoly market share. He concludes that enforcement
authorities should not adopt an efficiencies defense because productive efficiencies are too
unlikely to outweigh allocative inefficiencies to justify the inquiry.
—WHP

Christopher Fairman, The Myth of Notice Pleading, 45 Arizona Law Review (forthcoming 2003),
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=409140
Fairman argues that federal courts continue to impose heightened pleading standards outside of
the specific areas defined in Federal Rule of Civil Procedure 9(b), despite the Supreme Court’s
admonition in Leatherman not to do so. Antitrust is one of the areas in which heightened pleading requirements persist. Courts in some antitrust cases had followed the suggestion in
Associated General Contractors’ footnote 17 to “insist upon some specificity in pleading before
allowing a potential massive factual controversy to proceed.” After Leatherman, this practice
waned, but in recent years we have begun seeing courts, like the Fourth Circuit in Dickson v.
Microsoft, again articulate heightened pleading requirements. Not discussed by Fairman, but consistent with his observations, is the following argument in the government’s recent amicus brief in
Trinko:
Notice pleading may not require that a complaint “include evidentiary detail. On the other hand, the
price of entry, even to discovery, is for the plaintiff to allege a factual predicate concrete enough to warrant further proceedings, which may be costly and burdensome.” DM Research, Inc. v. College of
American Pathologists, 170 F.3d 53, 55 (1st Cir. 1999) (Boudin, J.). Respondent’s two successive failures to allege such a factual predicate show that it cannot pay the price of entry.

David T. Scheffman and Richard S. Higgins, 20 Years of Raising Rivals’ Costs: History, Assessment,
and Future, http://www.ftc.gov/be/RRCGMU.pdf (forthcoming, George Mason University Law Review)
The recent former director of the FTC’s Bureau of Economics, Dave Scheffman, is one of the
fathers (along with Georgetown professor Steve Salop) of the modern theory of “raising rivals’
costs” (RRC), strategic behavior designed to impair the ability of rivals to compete, thereby allowing the market price to rise to supracompetitive levels. Scheffman was not alone among economists who questioned, during the reign of the “Chicago School,” the presumption that all vertical
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mergers or restraints were competitively benign. This paper correctly highlights a 1980 FTC conference on strategic behavior, in which a large number of academic luminaries participated, as a
key event in the development of this approach. It then provides an extended assessment (in the
authors’ view) of the strengths and weaknesses of the analysis, the (lack of) empirical support for
RRC, and what should be the (very limited) policy role for the application of RRC, including in the
analysis of vertical mergers.
The paper can, in places, be a bit difficult to follow. While there are two authors, much of the
paper is written in the first person, from Scheffman’s perspective. Although it is clearly a paper with
a view—i.e., appropriate policy applications of RRC are very limited—the basis for that view is not
always clear. For example, one frequent observation is the need for empirical analysis (one of
Scheffman’s important and often-repeated mantras while Bureau Director) to evaluate whether on
balance apparent RRC strategies are pro- or anticompetitive. While the authors seem to believe
that the use of RRC strategies has been less factually supported than other antitrust complaints
in agency and court opinions, they provide little evidence of this failing, in this writer’s view.
Reading the paper will likely provoke vigorous nods of agreement in some, and vigorous headshaking disagreement in others. For those looking for an adrenaline boost, the read is worthwhile.
(Steven Salop, whose work is frequently cited and critiqued in this paper is affiliated with Charles
River Associates, the employer of JRW.) 
— J RW

