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Businesses sponsoring employee benefit plans and officers, directors, employees and
others acting as fiduciaries with respect to these employee benefit plans should take
steps to confirm that all of the appropriate fiduciary bonds required by the Employee
Retirement Income Security Act of 1974, as amended (ERISA) are in place, that all
employee benefit plans sponsored are appropriately covered, and that all individuals
serving in key positions requiring bonding are covered and appropriately qualified to
serve in that capacity under ERISA and the terms of the bond. Adequate attention to
these concerns not only is a required component of ERISA's fiduciary compliance, it
also may provide invaluable protection if a dishonesty or other fiduciary breach results
in a loss or other exposure.
ERISA generally requires that every employee benefit plan fiduciary, as well as every
other person who handles funds or other property of a plan (a "plan official"), be bonded
if they have some discretionary control over a plan or the assets of a related trust.
While some narrow exceptions are available to this bonding requirement, these
exceptions are very narrow and apply only if certain narrow criteria are met.
Plan sponsors and other plan fiduciaries should take steps to ensure that all of the
bonding requirements applicable to their employee benefit plans are met at least
annually. Monitoring these compliance obligations is important not only for the 401(k)
and other retirement plans typically associated with these requirements, but also for
self-insured medical and other ERISA-covered employee benefit plans.
This process of credentialing persons involved with the plan and auditing bonding
generally should begin with adopting a written policy requiring bonding and verification
of credentials and that that appropriate bonds are in place for all internal personnel and
outside service providers.
Steps should be taken to ensure that the required fiduciary bonds are secured in
sufficient amounts and scope to meet ERISA’s requirements. In addition to confirming
the existence and amount of the fiduciary bonds, plan sponsors and fiduciaries should
confirm that each employee plan for which bonding is required is listed in the bond and
that the bond covers all individuals or organizations that ERISA requires to be bonded.
For this purpose, the review should verify the sufficiency and adequacy of bonding in
effect for both internal personnel as well as outside service providers. In the case of
internal personnel, the adequacy of the bonds should be reviewed annually to ensure
that bond amounts are appropriate. Unless a service provider provides a legal opinion
that adequately demonstrates that an ERISA bonding exemption applies, plan sponsors
and fiduciaries also should require that third party service providers provide proof of
appropriate bonding as well as to contract to be bonded in accordance with ERISA and
other applicable laws, to provide proof of their bonded status or documentation of their
exemption, and to provide notice of events that could impact on their bonded status.

When verifying the bonding requirements, it also is a good idea to conduct a criminal
background check and other prudent investigation to reconfirm the credentials and
suitability of individuals and organizations serving in fiduciary positions or otherwise
acting in a capacity covered by ERISA’s bonding requirements. ERISA generally
prohibits individuals convicted of certain crimes from serving, and prohibits plan
sponsors, fiduciaries or others from knowingly hiring, retaining, employing or otherwise
allowing these convicted individuals during or for the 13-year period after the later of the
conviction or the end of imprisonment, to serve as:


An administrator, fiduciary, officer, trustee, custodian, counsel, agent, employee, or
representative in any capacity of any employee benefit plan,



A consultant or adviser to an employee benefit plan, including but not limited to any
entity whose activities are in whole or substantial part devoted to providing goods or
services to any employee benefit plan, or



In any capacity that involves decision-making authority or custody or control of the
moneys, funds, assets, or property of any employee benefit plan.
Knowing or intentional violation of this prohibition may expose violating party to fines of
up to $10,000, imprisonment for not more than five years, or both. Even where the
violation is not knowing or willful, however, allowing disqualified persons to serve in
fiduciary roles can have serious consequences such as exposure to Department of
Labor penalties and personal liability for breach of fiduciary duty for damages resulting
to the plan if it is established that the retention of services was an imprudent
engagement of such an individual that caused the loss. When conducting such a
background check, care should be taken to comply with the applicable notice and
consent requirements for conducting third party conducted background checks under
the Fair Credit Reporting Act (FCRA) and otherwise applicable law. As such
background investigations generally would be conducted in such a manner as to qualify
as a credit check for purposes of the FCRA, conducting background checks in a manner
that violates the FCRA credit check requirements itself can be a source of significant
liability.
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