
MARITAL FAULT AS A BASIS FOR TERMINATING 
INHERITANCE RIGHTS: 

PROTECTING THE INSTITUTION OF MARRIAGE 
AND THOSE WHO ABIDE BY THEIR VOWS—‘TIL 

DEATH DO THEM PART 

Allison Bridges∗ 

Editors’ Synopsis: Probate law entitles surviving spouses to an elective 
share of their decedent spouses’ estates, but if a surviving spouse engages 
in marital misconduct, the majority of states statutorily limit this right. 
Using Virginia as an example, this Article compares marital misconduct 
in probate law and domestic relations law, and concludes that the two 
areas of the law are often inconsistent. The Author discusses the problems 
that result from probate law’s narrow definition of marital misconduct 
and suggests that states expand this definition to mirror domestic 
relations law. 

I. INTRODUCTION ...................................................................... 560 

II. THE LIMITED GROUND FOR SPOUSAL 
DISINHERITANCE: MARITAL FAULT ................................... 564 

 A. Physical Fault .................................................................... 564 

  1. Murder ........................................................................ 564 
  2. Domestic Abuse ........................................................... 566 

 B. Emotional Fault ................................................................. 567 

  1. Adultery & Bigamy ...................................................... 567 

  2. Desertion, Abandonment, & Nonsupport ...................... 568 

  3. The Benefits Forfeited .................................................. 570 

III. A COMPARISON OF FAULT IN THE CONTEXT OF 
SPOUSAL SUPPORT ................................................................ 572 

IV. PROBLEMS WITH LIMITED BARS FOR 
DISQUALIFICATION & A CASE FOR CONSISTENCY............ 575 

 A. Public Policy ...................................................................... 575 

 B. The Judicial Realization of the Need for Equity and 
Conformity ........................................................................ 576 

V. RECOMMENDED LEGAL SOLUTIONS ................................... 578 

 A. Consistent Fault Factors ..................................................... 578 

                                                   
∗ Allison Bridges is a 2010 graduate of the University of Richmond, T.C. Williams 

School of Law, and is currently an associate attorney at the law firm Campbell & Campbell, 
P.C., located in Ashland, Virginia. This Article won first place in the American Bar 
Association’s 2010 Real Property, Trust & Estate Law Student Writing Contest. 



560 45 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL 

  1. Adultery ....................................................................... 579 

  2. Conviction of a Felony ................................................. 581 

  3. Domestic Abuse ........................................................... 581 

  4. Desertion, Abandonment, & Nonsupport ...................... 582 

  5. Nonjudicial Divorces ................................................... 583 

 B. What Benefits Should Be Forfeited?................................... 585 

VI. CONCLUSION ......................................................................... 587 

 

I. INTRODUCTION 

Dating back to the common law, probate law has protected surviving 
spouses. The modern statutory trend has moved towards providing even 
greater favoritism to surviving spouses.1 Of great significance is the protec-
tion against disinheritance by the decedent spouse. Today, with certain vari-
ations and limitations, the overwhelming majority of states statutorily pro-
vide a surviving spouse with the right to inherit a percentage of the decedent 
spouse’s estate, even where the decedent spouse’s will evidences an intent 
to disinherit the surviving spouse.2 The purpose behind such reservations, 

                                                   
1 For general analysis and commentary on the protections afforded to surviving spouses, 

see JOEL C. DOBRIS, STEWART E. STERK & MELANIE B. LESLIE, ESTATES AND TRUSTS: CASES 

AND MATERIALS 66-67 (3d ed. 2007); Angela M. Vallario, Spousal Election: Suggested 
Equitable Reform for the Division of Property at Death, 52 CATH. U. L. REV. 519 passim 
(2003). 

2 See, e.g., ALA. CODE § 43-8-90 (LexisNexis 1991); ALASKA STAT. § 13.12.202 (2008); 
ARK. CODE ANN. § 28-39-401 (2004); COLO. REV. STAT. § 15-11-201 (2009); CONN. GEN. 
STAT. ANN. § 45a-436 (West 2004); DEL. CODE ANN. tit. 12, § 901 (Michie 2007); D.C. CODE 

ANN. § 19-113 (2008); FLA. STAT. ANN. § 732.2035 (2010); HAW. REV. STAT. ANN. § 560:2-
202 (LexisNexis 2005); 755 ILL. COMP. STAT. ANN. 5/2-8 (2007); IND. CODE ANN. § 29-1-3-1 
(LexisNexis 2000 & Supp. 2006); IOWA CODE ANN. § 633.238 (West 1964 & Supp. 2009); 
KAN. STAT. ANN. § 59-6a202 (2005); KY. REV. STAT. ANN. § 392.080 (LexisNexis 1999 & 
Supp. 2009); ME. REV. STAT. ANN. tit. 18-A, § 2-201 (1998); MD. CODE ANN., Est. & Trusts 
§ 3-203 (LexisNexis 2001); MASS. GEN. LAWS ANN. Ch. 191 § 15 (West 2004); MICH. COMP. 
LAWS ANN. § 700.2202 (West 2002); MINN. STAT. ANN. § 524.2-202 (West 2002); MISS. 
CODE ANN. § 91-5-25 (2004); MONT. CODE ANN. § 72-2-221 (2010); NEB. REV. STAT. § 30-
2313 (2008); MO. ANN. STAT. §§ 474.160, 474.163 (West 1992); N.H. REV. STAT. ANN. 
§ 560:10 (LexisNexis 2006); N.J. STAT. ANN. § 3b:8-1 (West 2007); N.Y. EST. POWERS & 

TRUSTS LAW § 5-1.1 (McKinney 1999); N.C. GEN. STAT. Ann. § 30-3.1 (LexisNexis 2009); 
N.D. CENT. CODE § 30.1-05-01 (2010); OHIO REV. CODE ANN. § 2106.01 (LexisNexis 2007); 
OKLA. STAT. ANN. tit. 84, § 44, (West 1990); OR. REV. STAT. § 114.105 (2001 & Supp. 
2009); 20 PA. CONS. STAT. ANN. §§ 2105, 2202 (West 2005); R.I. GEN. LAWS § 33-25-2 
(1995 & Supp. 2009); S.C. CODE ANN. § 62-2-201 (2009); S.D. CODIFIED LAWS § 29a-2-202 
(2004); TENN. CODE ANN. § 31-4-101 (2004); UTAH CODE ANN. § 75-2-201 (1993); VT. 
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more commonly referred to as “elective share” rights,3 historically has been 
the financial protection of the surviving spouse and prevention of the sur-
viving spouse from becoming a burden on the state.4 Today, many com-
mentators also believe that such a reservation for the surviving spouse is the 
state’s recognition of marriage as a partnership that depends upon tangible 
and intangible contributions from both spouses and, as a result, each spouse 
is entitled to a portion of what belongs to the other spouse.5 
                                                   
STAT. ANN. tit. 14, § 401 (2002); VA. CODE ANN. § 64.1-16.1 (2007); W. VA. CODE ANN. 
§ 42-3-1 (LexisNexis 2010); WYO. STAT. ANN. § 2-5-101 (2009). 

3 Historically, the common law protection a surviving spouse had against disinheritance 
was dower or curtesy, under which a widow (dower) or widower (curtesy) received a life 
estate in part or in all of the deceased spouse’s lands. See AM. LAW OF PROP. §§ 5.1–.76 
(Casner ed., 1952). Such common law rights of dower and curtesy, which attached during 
marriage, proved to be problematic because they encumbered titles, interfered with the 
alienability of land, and provided inadequate protection for the surviving spouse, typically 
because a significant portion of the decedent’s wealth was personal property to which dower 
and curtesy did not apply. See HERBERT HOVENKAMP & SHELDON F. KURTZ, THE LAW OF 

PROPERTY: AN INTRODUCTORY SURVEY 106 (5th ed. 2001); W.D. MACDONALD, FRAUD ON 

THE WIDOW’S SHARE 61 (1960). As a result, during the twentieth century most states, 
including Virginia, abolished dower and curtesy, and replaced them with elective share 
statutes. See VA. CODE ANN. § 64.1-19.2 (2007) (providing that “[t]he interests of dower and 
curtesy are abolished.”); RESTATEMENT (SECOND) OF PROP.: DONATIVE TRANSFERS § 34.1, 
statutory note (1990). 

4 See, e.g., In re Estate of McGee, 988 So. 2d 1, 5-6 (Fla. Dist. Ct. App. 2007) (noting 
the “strong public policy” of protecting the surviving spouse (citing Via v. Putnam, 656 So. 
2d 460, 461 (Fla. 1995)); Shimp v. Huff, 556 A.2d 252, 263 (Md. 1989) (highlighting the 
“strong public policy” of protecting surviving spouses); Wasserman v. Schwartz, 836 A.2d 
828, 832 (N.J. Super. Ct. Law Div. 2001) (explaining that “public policy” underlies 
protection of surviving spouses). 

For further analysis of the historical underpinnings of the elective share, see Alan 
Newman, Revocable Trusts and the Law of Wills: An Imperfect Fit, 43 REAL PROP. TR. & 

EST. L.J. 523, 549 (2008) (discussing two policies of the elective share statutes as the 
partnership theory of marriage and supporting the surviving spouse); Terry L. Turnipseed, 
Why Shouldn’t I Be Allowed To Leave My Property to Whomever I Choose At My Death? 
(Or How I Learned To Stop Worrying And Start Loving The French), 44 BRANDEIS L.J. 737, 
744–45 (2006) (explaining the common law need to protect wives from being disinherited by 
their husbands to offset the effects of subordination of wives at that time). 

5 Martha M. Ertman, Marriage as a Trade: Bridging the Private/Private Distinction, 36 
HARV. C.R.-C.L. L. REV. 79, 112–23 (2001) (analogizing marriage to a close corporation); 
Comment, Colby T. Roe, Arkansas Marriage: A Partnership Between a Husband and Wife, 
or a Safety Net for Support? 61 ARK. L. REV. 735, 736 (2009) (explaining the history of the 
elective share and the transition of its supporting rationale from one based on support to one 
based on partnership principles); Helene S. Shapo, “A Tale of Two Systems:” Anglo-
American Problems in the Modernization of Inheritance Legislation, 60 TENN. L. REV. 707, 
722 (1993). But see Laura Rosenbury, Two Ways to End a Marriage: Divorce or Death, 
2005 UTAH L. REV. 1227, 1247 (2005) (“[I]n most separate property states, surviving 
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At common law, the general rule was that no degree of misconduct by 
the surviving spouse would bar him or her from any rights in the decedent 
spouse’s estate.6 Today, however, the majority of states circumvent this 
general common law rule by enacting statutes that bar surviving spouses 
who have engaged in certain acts of marital misconduct from rights in the 
estate of the decedent spouse that they would otherwise be entitled to.7 
Nevertheless, because forfeiture of such rights is strictly based on statute, 
where a state’s statute does not specifically address certain marital miscon-
duct, a surviving spouse who may be guilty of such misconduct generally 
will succeed to the deceased spouse’s estate.8 This result occurs even where 

                                                   
spouses continue to be guaranteed much less property pursuant to the elective share statutes 
than they would have likely received upon divorce, indicating that most states have not come 
close to embracing a partnership theory of marriage in the context of death.”). 

However, the argument that the partnership theory of marriage supports elective share 
statutes is viable in states that have elective share statutes that award the surviving spouse a 
share of the decedent spouse’s “augmented estate.” The augmented estate encompasses much 
more property than the traditional probate estate, including nonprobate property and property 
titled in either spouses’ name; the traditional probate estate consists solely of property titled 
in the decedent’s name. UNIF. PROBATE CODE § 2-202 (amended 2008). For a brief 
discussion of the rationale behind adopting the concept of the augmented estate, see 
Lawrence W. Waggoner, The Multiple-Marriage Society and Spousal Rights Under the 
Revised Uniform Probate Code, 76 IOWA L. REV. 223, 253 (1991). 

6 See, e.g., In re Hudak’s Estate, 118 A.2d 577, 579 (Pa. 1955) (“At common law no 
degree of misconduct by the surviving spouse resulted in a forfeiture of his or her rights in 
the estate of the deceased spouse. Forfeiture is based on statutes.”); 26B C.J.S. Descent and 
Distribution § 66 (2010); Annotation, Misconduct of Surviving Spouse as Affecting Marital 
Rights in Other’s Estate, 139 A.L.R. 486 (1942). For an exception to the general common 
law rule, see Statute of Westminster II, 13 Edw. I, c.34 (1285), which barred a woman from 
dower if she abandoned her husband and lived in an adulterous relationship with another. 

7 Currently in the United States, only ten states and the District of Columbia, either 
through statute or case law, are pure “no-fault” probate states. See Linda Kelly Hill, No-Fault 
Death: Wedding Inheritance Rights to Family Values, 94 KY. L.J. 319, n.32 (2005–2006). 
These states do not consider marital misconduct of the surviving spouse as a basis for 
disinheritance. See id. These no-fault probate states include Arkansas, D.C., Iowa, 
Minnesota, Nevada, Rhode Island, South Dakota, Texas, Washington, West Virginia, and 
Wyoming. See id. 

In states that do have statutes considering marital fault in the realm of probate law, such 
statutes do not operate reciprocally; an innocent spouse remains the heir of a guilty spouse. 

8 See Hill v. Morris, 85 So. 2d 847, 848 (Fl. 1956) (“If that bar should be extended, it is 
a task for the legislature.”); Eversole v. Eversole, 185 S.W. 487, 488 (Ky. App. 1916) (“A 
statutory right cannot be defeated by a commonlaw principle.”); In Re Torres Estate, 120 
P.2d 816 (Nev. 1942) (the court could not read into a statute an implied exception barring a 
husband guilty of desertion and abandonment from inheriting any part of the separate 
property); Cox v. Cox, 217 P. 493, 495 (Okla. 1923) (holding that statute entitled wife of 
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the conduct alleged would have barred the guilty spouse from recovering 
spousal support if the marriage had ended in divorce rather than death.9 

As a result, inconsistency exists between considerations of marital mis-
conduct in the probate and domestic relations law. Virginia’s statutes gov-
erning disqualification by marital conduct are a prime example. In Virginia, 
only two explicit statutory disqualifications exist: (1) murder or voluntary 
manslaughter of a spouse,10 and (2) desertion or abandonment of the dece-
dent spouse lasting until the decedent’s death.11 Both disqualifications bar 
the surviving spouse from obtaining any interest in the decedent spouse’s 
estate by intestate succession, elective share, exempt property, family al-
lowance, and homestead allowance.12 In contrast, a spouse may forfeit any 
right to spousal support at divorce if the spouse is found guilty of adultery, 
sodomy, or buggery committed outside the marriage; convicted of a felony 
subsequent to the marriage; or guilty of cruelty, causing reasonable appre-
hension of bodily hurt, or willful desertion or abandonment of the other 
spouse where such misconduct contributed to the dissolution of the mar-
riage.13 

These limited grounds for spousal disinheritance are inadequate because 
they do not account for many forms of spousal misconduct that the state 
discourages in other areas of the law.14 As a result, such inadequacies may 

                                                   
decedent to an interest in his estate, notwithstanding the court’s reluctance to grant such an 
interest for policy or equitable reasons); 26B C.J.S. Descent and Distribution § 66 (2009). 

9 For a discussion of the treatment marital fault in the context of spousal support, see 
infra Part III. 

10 See VA. CODE ANN. §§ 55-401 to -403 (2007 & Supp. 2010). 
11 See VA. CODE ANN. § 64.1-16.3(A) (2007). 
12 See id. 
13 See VA. CODE ANN. §§ 20-107.1(B), (E), 20-91(1)-(6) (2008). Absent “manifest 

injustice,” adultery is an absolute bar to spousal support. See § 20-107.1(B). Conviction of a 
felony subsequent to the marriage, cruelty, causing reasonable apprehension of bodily hurt, 
and willful desertion or abandonment are not per se bars to an award of spousal support, but  
the court must consider such factors in determining whether to award spousal support. See 
§ 20-107.1(E); see also infra Part III, text at n.63. The statute, however, fails to delineate 
how the court should consider such factors in making such a determination. 

Interestingly, the previous statutory rule in Virginia was that a slayer spouse was only 
barred from inheriting from the victim spouse upon the court’s finding that the killing was 
done to obtain the estate or an interest therein; murder alone was not enough. See Ward v. 
Ward, 6 S.E.2d 664 (Va. 1940) superseded by statute, 1981 Va. Acts. Ch. 469. 

14 For example, under Virginia’s criminal law, both adultery and bigamy are illegal and 
punishable as class 4 misdemeanors. See VA. CODE ANN. §§ 18.2-362, -365 (2009). Virginia 
law also prohibits assault and battery against a family member, which is punishable as a class 
1 misdemeanor. See VA. CODE ANN. § 18.2-57.2. Furthermore, Virginia law also provides 
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defeat the testator’s intent, encourage divorce, and lead to inequitable re-
sults. Further, without such consistency, a state has difficulty arguing that 
certain devious marital behavior is reprehensible. 

This survey focuses on the differing treatment of marital misconduct 
under the probate and domestic relations laws and concludes that to create 
consistency and fairness, Virginia’s probate statutes regarding disqualifica-
tion for marital misconduct should be altered to mirror the domestic relation 
statutes in the area of spousal support. Part II discusses the limited fault-
based grounds for spousal disinheritance among the several states and Vir-
ginia, as well as which rights are forfeited upon a finding of such fault. Part 
III compares Virginia’s treatment of the role of fault in the context of 
spousal support and also discusses the doctrine of recrimination. Part IV 
discusses the problems that result from the limited bars for spousal disquali-
fication in the probate law. Finally, Part V suggests and proposes amend-
ments to Virginia’s current probate law governing forfeiture of inheritance 
rights for spousal misconduct and describes policy justifications for such 
legislative changes. 

II.  THE LIMITED GROUND FOR SPOUSAL DISINHERITANCE: 

MARITAL FAULT 

A. Physical Fault 

1. Murder 

All states withhold inheritance rights from the slayer of the decedent, 
with the vast majority of states doing so through explicit “slayer statutes,”15 

                                                   
that “[a]ny spouse who without cause deserts or willfully neglects or refuses or fails to 
provide for the support and maintenance of his or her spouse” is guilty of a misdemeanor 
carrying potential jail time of up to one year and/or a $500 fine. See VA. CODE ANN. § 20-61; 
see also discussion infra Part III (discussing Virginia’s treatment of fault in the context of 
spousal support). 

15 Forty-seven states, along with the District of Columbia, have enacted these so-called 
slayer statutes, although much variation exists among each. For the state statutes, see ALA. 
CODE § 43-8-253 (LexisNexis 1991 & Supp. 2009); ALASKA STAT. § 13.12.803 (2008); ARIZ. 
REV. STAT. ANN. § 14-2803 (1994); ARK. CODE ANN. §28-11-204 (West 2004); CAL. PROB. 
CODE §§ 250-258 (West 2009); COLO. REV. STAT. § 15-11- 803 (2009); CONN. GEN. STAT. 
ANN. § 45a-447 (West 2004 7 Supp. 2010); DEL. CODE ANN. tit. 12, § 2322 (2008); D.C. 
CODE ANN. § 19-320 (LexisNexis 2008); FLA. STAT. ANN. § 732.802 (West 2010); GA. CODE 

ANN. § 53-1-5 (1997 & Supp. 2010); HAW. REV. STAT. ANN. § 560:2-803 (LexisNexis 2005); 
IDAHO CODE ANN. § 5-2-803 (2009); 755 ILL. COMP. STAT. ANN. § 5/2-6 (West 2007 & Supp. 
2010); IND. CODE ANN. § 29- 1-2-12.1 (West 2010); IOWA CODE ANN. § 633.535 (West 
2010); KAN. STAT. ANN. § 59-513 (2006); KY. REV. STAT. ANN. § 381.280 (LexisNexis 2002 
& Supp. 2010); LA. CIV. CODE ANN. art. 946 (2008 & Supp. 2010); ME. REV. STAT. ANN. tit. 
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and three doing so by judicial decision.16 Such a majority rule reflects a 
clear public policy against killing, whether the purpose behind such a policy 
stems from respect for human life, respect for the rule of law, deterrence by 
removal of financial incentives, or simply preventing killers from benefit-
ting from their crimes.17 While many variations exist among the states re-
garding the type of killing required, the necessity of a conviction, and the 
property covered by the statute, most states agree that the killing must be 
unambiguously intentional and egregious for disinheritance to result.18 For 
example, the Virginia statute bars anyone, including a spouse, who has been 
convicted of, or found by a preponderance of the evidence to have commit-
ted, murder or voluntary manslaughter from acquiring any property or bene-
fits as a result of the decedent’s death.19 

                                                   
18-A, § 2-803 (1998); MICH. COMP. LAWS ANN. § 700.2803 (West 2002 & Supp. 2010); 
MINN. STAT. ANN. § 524.2-803 (West 2009); MISS. CODE ANN. § 91-1-25 (2004 & Supp. 
2009); MO. ANN. STAT. § 461.054 (West 2010); MONT. CODE ANN. § 72-2-813 (2010); NEB. 
REV. STAT. § 30-2354 (2008); NEV. REV. STAT. ANN. §§ 41B.010 to 41B.420 (LexisNexis 
2006 & Supp. 2009); N.J. STAT. ANN. §§ 3B:7-1.1 to 7-7 (West 2007 7 Supp. 2010); N.M. 
STAT. ANN. § 45-2-803 (LexisNexis 2004); N.Y. EST. POWERS & TRUSTS LAW § 4-1.6 
(McKinney 1998 & Supp. 2010); N.C. GEN. STAT. §§ 31A-3 to -12 (2009); N.D. CENT. CODE 

§ 30.1-10-03 (2010); OHIO REV. CODE ANN. § 2105.19 (LexisNexis 2007); OKLA. STAT. 
ANN. tit. 84, § 231 (West 2010); OR. REV. STAT. §§ 112.455 to .555 (2009); 20 PA. CONS. 
STAT. ANN. §§ 8801-8815 (West 2005 & Supp. 2010); R.I. GEN. LAWS §§ 33-1.1-1 to 33-1.1-
16 (1995 & Supp. 2009); S.C. CODE ANN. § 62-2-803 (2009); S.D. CODIFIED LAWS § 29A-2-
803 (2010); TENN. CODE ANN. § 31-1-106 (2007); TEX. PROB. CODE ANN. § 41(d) (Vernon 
2003 & Supp. 2010); UTAH CODE ANN. § 75-2-803 (Supp. 2010); VT. STAT. ANN. tit. 14, 
§ 1322 (Supp. 2009); VA. CODE ANN. §§ 55-401 to 415 (2007 & Supp. 2010); WASH. REV. 
CODE ANN. § 11.84.010 to 11.84.900 (West 2010); W. VA. CODE ANN. § 42-4-2 (LexisNexis 
2010); WIS. STAT. ANN. §§ 852.01(2m), 854.14 (West 2010); WYO. STAT. ANN. § 2-14-101 
(2009). 

16 Neither Massachusetts nor New Hampshire has a statute, but each has case law 
precedent to prevent a killer from inheriting. See Slocum v. Metro. Life Ins. Co., 139 N.E. 
816, 818 (Mass. 1923); Kelley v. State, 196 A.2d 68, 69-70 (N.H. 1963). Maryland takes an 
interesting bifurcated approach, relying on case law for the slayer but essentially barring the 
slayer’s issue from inheriting by statute. See MD. CODE ANN., EST. & TRUSTS § 1-209 
(LexisNexis 2001 & Supp. 2010); Cook v. Grierson, 845 A.2d 1231, 1235, 1238 (Md. 2004); 
Price v. Hitaffer, 165 A. 470, 471, 473-75 (Md. 1933). 

17 See, e.g., Hill, supra note 7, at 322, 348–54 (explaining that while many states differ 
on the treatment of private morality, all states seem to agree that there is ample “intolerance, 
indignation, and disgust” regarding murder). 

18 See, e.g., Anne-Marie Rhodes, Consequences of Heirs’ Misconduct: Moving from 
Rules to Discretion, 33 OHIO N.U. L. REV. 975, 980-82 (2007) (discussing the variations and 
similarities in slayer statutes among the several states). 

19 See VA. CODE ANN. §§ 55-401 to -415 (2009). 
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2. Domestic Abuse 

While a majority of states view domestic abuse as an egregious act of 
marital misconduct,20 only a minority of states bar a spouse from inheriting 
if the spouse has abused the decedent spouse.21 Even in this minority of 
states, the abusive conduct triggering disqualification varies, with some sta-
tutes including financial exploitation along with physical abuse.22 Similar to 
the slayer statutes, some states require that there be a conviction for the 
abuse,23 and others merely require a finding of abuse by clear and convinc-
ing evidence.24 

Virginia, however, has no statute barring perpetrators of domestic vi-
olence from inheriting from the victim spouse. The absence of such a statute 
is startling considering that the Annual Report on Domestic and Sexual 
Violence in Virginia notes that in 2007 alone, 25% of all homicides were 
related to domestic and intimate partner violence; 5,009 forcible sex of-
fenses and 22,515 incidents of assault and battery against a family or 
household member were reported to law enforcement; magistrates issued 
29,934 emergency protective orders for family abuse incidents; and 6,436 
men, women, and children stayed in domestic violence shelters.25 
                                                   

20 See, e.g., In re Marriage of Cauley, 41 Cal. Rptr. 3d 902 (Ct. App. 2006); Guillory v. 
Guillory, 626 So. 2d 826, 829 (La. Ct. App. 1993) (finding that fault encompasses cruel 
treatment towards a spouse); Calbi v. Calbi, 935 A.2d 796, 799-801 (N.J. Super. Ct. App. 
Div. 2007) (acknowledging in dicta that interspousal domestic violence is egregious marital 
misconduct); Havell v. Islam, 718 N.Y.S.2d 807, 731-32 (App. Div. 2000) (finding that 
domestic violence is egregious marital conduct); Augur v. Augur, 573 S.E.2d 125, 132 (N.C. 
2002) (noting that domestic violence is a “serious and invisible problem”). But see, 
Kellerman v. Kellerman, 590 N.Y.S.2d 570, 571-72 (App. Div. 1992) (finding that twenty-
seven specific incidents of physical assault, verbal abuse, and threats during the parties’ brief 
marriage did not amount to egregious marital misconduct.). 

Assault and battery against a family member is classified as a class 1 misdemeanor in 
Virginia. See VA. CODE ANN. § 18.2-57.2 (2009). The charge carries the potential of up to 
one year in jail and/or a $2,500 fine. See § 18.2-11. 

21 See CAL. PROB. CODE § 259 (West 2009); 755 Ill. COMP. STAT. ANN. § 5/2-6.2 
(2009); MD. CODE ANN., CRIM. LAW § 8-801(e) (West 2009); OR. REV. STAT. ANN. 
§§ 112.455-112.465 (West 2009). 

22 See, e.g., CAL. PROB. CODE § 259(a)(1) (West 2002); OR. REV. STAT. ANN. 
§ 112.455(1) (West 2009). 

23 The states requiring a conviction include Illinois and Oregon. See 755 ILL. COMP. 
STAT. ANN. § 5/2-6 (West 2009); OR. REV. STAT. ANN. § 112.455 (West 2009). 

24 See, e.g., CAL. PROB. CODE § 259 (West 2002). 
25 See Domestic and Sexual Violence in Virginia, 2008 VA. ATT’Y GEN. ANN. REP. 458, 

available at http://www.oag.state.va.us/KEY_ISSUES/DOMESTIC_VIOLENCE/08_Atty 
General_AnnualReport.pdf. 
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B. Emotional Fault 

1. Adultery & Bigamy 

Adultery26 arose as one of the earliest forms of spousal misconduct that 
led to disinheritance. The Statute of Westminster II—adopted in 1285—
barred a woman from taking dower if she had abandoned her husband to 
live in an adulterous relationship with another.27 Today, although the public 
policy rationale against adultery remains, only a few states bar spousal in-
heritance for such misconduct. Five states explicitly disqualify inheritance 
to an adulterous spouse to some degree, but disqualification is not abso-
lute.28 For example, North Carolina and Ohio reinstate inheritance if a court 
finds that the aggrieved spouse condoned the adulterous relationship.29 
Kentucky and Missouri allow inheritance to be reinstated if the husband and 
wife reconcile and resume cohabitation.30 Indiana only bars disqualification 
if the adultery persists until the decedent spouse’s death.31 Virginia current-
ly has no statute or judicial doctrine barring spouses who are guilty of adul-
tery from inheriting from the decedent spouse. 

As for bigamy,32 the Uniform Probate Code, along with at least seven-
teen states that have adopted mirroring statutes, precludes inheritance by 
individuals who either remarry after obtaining an invalid divorce or without 
obtaining a divorce from the decedent.33 Maryland and North Carolina bar 

                                                   
26 Virginia defines an adulterous spouse as “[a]ny person, being married, who 

voluntarily [has] sexual intercourse with any person not his or her spouse.” VA. CODE ANN. 
§ 18.2-365 (2009). Adultery is illegal in Virginia and punishable as a class four 
misdemeanor, which further supports the notion that Virginia condemns such marital 
misconduct. See id. 

27 See Statute of Westminster II, 13 Edw., c. 34 (1285) (Eng.). 
28 See IND. CODE ANN. § 29-1-2-14 (LexisNexis Supp. 2006); KY. REV. STAT. ANN. 

§ 392.090 (LexisNexis 1999); MO. ANN. STAT. § 474.140 (West Supp. 2008); N.C. GEN. 
STAT. § 31A-1 (2009); OHIO REV. CODE ANN. § 2103.05 (LexisNexis 2007). 

29 See N.C. GEN. STAT. § 31A-1(a)(2) (2009); OHIO REV. CODE ANN. § 2103.05 
(LexisNexis 2007). 

30 See KY. REV. STAT. ANN. § 392.090(2) (LexisNexis 1999); MO. ANN. STAT. 
§ 474.140 (West Supp. 2008). 

31 See IND. CODE ANN. § 29-1-2-14 (LexisNexis Supp. 2006). 
32 Bigamy is the act of entering into a marriage with one person while still being legally 

married to another. See MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 120 (11th ed. 2003). 
33 Nine states have adopted the current version of the Uniform Probate Code, which 

reads in relevant part: “a surviving spouse does not include . . . an individual who, following 
an invalid decree or judgment of divorce or annulment obtained by the decedent, participates 
in a marriage ceremony with a third individual.” UNIF. PROBATE CODE § 2-802(b)(2) 



568 45 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL 

inheritance in these cases through statutory language explicitly referring to 
individuals who knowingly commit bigamy.34 Some states rely upon stat-
utes barring inheritance in the case of abandonment or adultery to prevent 
bigamists from inheriting from the decedent.35 As explained in the com-
ments of the Uniform Probate Code, the rationale barring inheritance in cas-
es of abandonment or adultery is estoppel against the surviving spouse.36 

2. Desertion, Abandonment, & Nonsupport 

Desertion and abandonment are among the most common considera-
tions among states when it comes to forfeiture, with at least fifteen states 
specifically accounting for desertion or abandonment either through law or 
                                                   
(amended 1993), 8 U.L.A. 210 (1998); see ALASKA STAT. § 13.12.802 (2008); ARIZ. REV. 
STAT. ANN. § 14-2802 (2005); COLO. REV. STAT. §15-11-802 (2009); HAW. REV. STAT. ANN. 
§ 560:2-802 (LexisNexis 2005); MD. CODE ANN., EST. & TRUSTS § 1-202(c) (LexisNexis 
2001); MONT. CODE ANN. § 72-2-812 (2010); N.M. STAT. ANN. § 45-2-802 (LexisNexis 
2004); N.D. CENT. CODE § 30.1-10-02 (LexisNexis 2004); UTAH CODE ANN. § 75-2-802 
(LexisNexis 2004); WIS. STAT. ANN. § 851.30 (West 2002). Six states have adopted an 
earlier version of the Uniform Probate Code that omits the phrase “an invalid” in the code 
section but clarifies in the subsequent comment that the divorce or annulment secured by the 
decedent was invalid. See UNIF. PROBATE CODE § 2-802(b)(2), cmt. (Pre-1990 version), 8 
U.L.A. 458 (1998); ALA. CODE § 43-8-252 (LexisNexis 1991); CAL. PROB. CODE § 78(c) 
(West 2002); IDAHO CODE ANN. § 15-2-802(b) (Michie 2009); ME. REV. STAT. ANN. tit. 18-
A, § 2- 802 (1998); NEB. REV. STAT. § 30-2353 (2008); S.C. CODE ANN. § 62-2-802 (2009). 
Michigan and Tennessee have a variation of the Uniform Probate Code language. See MICH. 
COMP. LAWS ANN. § 700.2801(2) (West 2002) (including among the preclusion provisions 
that the remarriage may follow an “invalid decree or judgment of divorce” or that the 
survivor “at the time of the decedent’s death, is living in a bigamous relationship with 
another individual”); TENN. CODE ANN. § 31-1-102(b)(2) (2007) (noting that the survivor’s 
remarriage can follow either a “valid or invalid” divorce decree). 

34 See MD. CODE ANN., EST. & TRUSTS § 1-202(d) (West 2009) (bigamy with 
conviction); N.C. GEN. STAT. ANN. § 31A-1(a)(5) (West 2001) (surviving spouse “knowingly 
contracts a bigamous marriage”). 

35 See, e.g., Warner v. Warner, 658 S.W.2d 81, 83 (Mo. Ct. App. 1983) (citing  MO. 
ANN. STAT. § 474.140 (West 1992 & Supp. 2008) (addressing abandonment and adultery as 
the basis for disinheriting a bigamist). It is feasible that a Virginia court would rely on VA. 
CODE ANN. § 64.1-16.3(A) (LexisNexis 2007 & Supp. 2010), which prohibits inheritance in 
the case of abandonment to preclude surviving spouses who have committed bigamy from 
inheriting from the previous lawful spouse; however, there is no Virginia case law utilizing 
this approach. 

In Virginia and many other states, there would also be no right to inherit from the 
second spouse because bigamous marriages are void ab initio as against public policy; 
therefore, bigamous marriages do not confer rights upon the parties. See VA. CODE ANN. 
§ 20-43 (LexisNexis 2008 & Supp. 2010); Kleinfield v. Veruki, 372 S.E.2d 407, 411 (Va. 
1988) (stating bigamous marriages “confer no legal rights to the parties.”). 

36 See UNIF. PROBATE CODE § 2-802(b)(2), cmt. (amended 1993), 8 U.L.A. 210 (1998). 
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court decisions.37 Barring desertion or abandonment reflects the continuing 
rationale adopted from the common law that the legal status of husband and 
wife confers affirmative legal obligations, including the paramount obliga-
tion of support.38 When a spouse neglects to uphold this obligation to sup-
port, the law precludes the guilty spouse from financially benefitting from 
the decedent spouse. Under the current Virginia law, a husband or wife who 
willfully deserts or abandons his or her spouse is barred from taking any 
interest in the deceased spouse’s estate if such desertion or abandonment 
continues to the death of the spouse.39 Virginia case law in this area has 
relied on the domestic relations law for a definition of willful abandonment 
and desertion.40 As a result, the same elements required in utilizing aban-
donment and desertion as grounds for divorce are also required to disqualify 
a surviving spouse from inheriting on that basis. Specifically, one must 

                                                   
37 See CONN. GEN. STAT. ANN. § 45a-320 (West 2004 & Supp. 2010) (forfeiture of 

family allowance); CONN. GEN. STAT. ANN. § 45a-436(g) (West 2004 & Supp. 2010) 
(forfeiture of election and intestacy rights); HAW. REV. STAT. § 533-9 (LexisNexis 2006) 
(loss of wife’s dower right, although dower limited by § 533-1 repeal to accrual prior to 
1997); IND. CODE. ANN. § 29-1-2-15 (West 2000 & Supp. 2006) (forfeiture by abandoning 
spouse); MASS. GEN. LAWS ANN. ch. 191, § 15, ch. 209 § 36 (West 2004 & Supp. 2010) 
(forfeiture of abandoning spouse’s right to waive provisions of the decedent’s will); MICH. 
COMP. LAWS ANN. § 700.2801(2)(e) (West 2002) (the term “surviving spouse” does not 
include those who were “willfully absent from” or deserted the decedent); MO. ANN. STAT. 
§ 474.140 (West 1992 & Supp. 2008) (abandoning spouse barred from all inheritance rights, 
allowances, and exemptions); N.H. REV. STAT. ANN. § 560:18 (LexisNexis 2006) (husbands 
who have “willingly abandoned and absented” their wives are not entitled to a portion of her 
intestate estate); N.Y. EST. POWERS & TRUSTS LAW § 5-1.2(a) (McKinney 1999 & Supp. 
2010) (abandoning spouse not a surviving spouse); N.C. GEN. STAT. ANN. § 31A-1 (West 
2009) (abandoning spouses lose all rights to intestate succession, allowances, and elective 
shares); 20 PA. CONS. STAT. ANN. § 2106(a) (West 2002); VT. STAT. ANN. tit. 14, § 1492 
(LexisNexis 2008) (wrongful death); VA. CODE ANN. § 64.1- 16.3(A) (West 2007 & Supp. 
2010) (abandoning spouse barred from “all interest in the estate” of the decedent); Kreisel v. 
Ingham, 113 So. 2d 205, 207 (Fla. Dist. Ct. App. 1959) (contemplating abandonment as 
basis for forfeiture); Tillman v. Williams, 403 So. 2d 880, 881 (Miss. 1981) (desertion 
estopps a surviving spouse from inheriting); Swift v. Reasonover, 77 S.W.2d 809, 809 
(Tenn. 1935) (forfeiture of homestead); see also Miller v. Miller, 158 N.E.2d 674, 676 
(Mass. 1959) (precluding elective share). 

38 See, e.g., SIR WILLIAM BLACKSTONE, COMMENTARIES: WITH NOTES OF REFERENCE TO 

THE CONSTITUTION, 442 (1803) (“The husband is bound to provide his wife with necessaries 
by law . . . .”). 

39 See VA. CODE ANN. § 64.1-16.3(A) (2007). 
40 See, e.g., Purce v. Patterson, 654 S.E.2d 885, 887 (Va. 2008) (explaining that “[t]he 

term ‘abandonment’ is not defined in the statutes governing elective share claims” and 
agreeing that principles established in area of domestic relations law should be consulted in 
determining issue of abandonment under probate law). 
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prove “a breach of matrimonial duty—an actual breaking off of the matri-
monial cohabitation . . . [a]nd an intent to desert in the mind of the deserting 
party.”41 Thus, willful desertion or abandonment will not be found where 
one spouse instructs or forces the other spouse to leave the marital home.42 

Aside from desertion and abandonment, at least two states, New York 
and Pennsylvania, also bar inheritance by a surviving spouse who refused or 
neglected to support the decedent spouse during his or her lifetime.43 Both 
states, however, require that the failure to support be willful; inheritance 
may be granted where refusal or neglect to support the deceased spouse was 
merely a result of the surviving spouse’s inability to provide such support.44 
The surviving spouse may also be able to inherit from the decedent spouse 
if there is evidence that the decedent spouse consented to the nonsupport.45 

3. The Benefits Forfeited 

The potential monetary benefits subject to being forfeited vary when 
marital fault is considered in estate distribution. The possible inheritance 
rights, which may be subject to the surviving spouse’s taking, include those 
that the decedent spouse’s will have not or cannot limit. Two of the more 
recognizable rights of the survivor include intestate rights and elective share 
or “forced” share rights. Intestate rights arise when the decedent dies with-
out a will or failed to devise all or a portion of his estate pursuant to a valid 
will. Elective share or forced share rights, adopted by common law states, 
permit the surviving spouse to take a statutory percentage (generally one-
third) of the decedent spouse’s probate estate even if the decedent spouse 

                                                   
41 Petachenko v. Petachenko, 350 S.E.2d 600, 602, (Va. 1986); see also VA. CODE ANN. 

§ 20-95 (2008). 
42 See Royer v. Royer, 65 Va. Cir. 476, 477 (2004) (holding that the wife did not 

willfully desert or abandon the husband because he instructed her to leave and explaining 
that “[i]n a divorce action, [the wife] would not have forfeited her right to maintenance and 
support by leaving the home after instruction to do so; therefore, [the wife] did not forfeit her 
right to the augmented estate under the same conditions”). 

43 See N.Y. EST. POWERS & TRUSTS LAW § 5-1.2(a)(6) (McKinney 1999); 20 PA. CONS. 
STAT. ANN. § 2106(a) (2009). 

44 See In re Chandler’s Will, 26 N.Y.S.2d. 280 (Sur. Ct. 1941); In re Supplee Estate, 73 
Pa. D. & C. 203, 204, 1951 WL 3386 (1950) (holding no willful failure to support within the 
meaning of the statute where failure to support was due to illness which resulted in 
commitment to mental institution.). 

45 See City Bank Farmers Trust Co. v Miller, 297 N.Y.S. 88, 99 (Sup. Ct. 1937) rev. on 
other grounds, 15 N.E.2d 553 (N.Y. 1938). See also, In re Estate of Arrathon, 853 N.Y.S. 2d 
(App. Div. 2008). 
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tried to limit the surviving spouse to a smaller share or no share at all.46 
Other potential protections afforded to the surviving spouse include a home-
stead allowance, a claim to the family residence exempt from creditors; a 
right to a “family allowance,” which provides the surviving spouse with an 
allowance of money during the course of the probate proceeding; and the 
right to possession of exempt property of a personal nature.47 

In at least eleven states, including Virginia, all of the aforementioned 
monetary rights are forfeited where martial fault is found.48 The right to 
election or dower interest is the only right specifically barred in six states;49 
however, in at least two of these states (Louisiana and Mississippi), a bar to 
family allowance automatically follows.50 Courts in other states eliminate 
certain rights based upon judicial equity. For example, fault in probate pro-
ceedings were used by one state court to forfeit homestead claims, whereas 
another state court51 limited the use of fault so that only the family allow-

                                                   
46 See DOBRIS ET. AL., supra note 1, at 65, 168; see also JESSE DUKEMINIER ET AL., 

WILLS, TRUSTS, & ESTATES 425 n.1 (7th ed. 2005) (noting that all separate property states 
except Georgia have elective share laws). Elective share statutes are unnecessary in 
community property states because marital assets equalize during life. See John H. Langbein 
& Lawrence W. Waggoner, Redesigning the Spouse’s Forced Share, 22 REAL PROP. PROB. & 

TR. J. 303, 306 (1987) (explaining that elective share statutes exist only in separate property 
states as a replacement for the spousal protection acquired during marriage in community 
property states). 

47 See DOBRIS ET. AL, supra note 1, at 200-03. 
48 See CONN. GEN. STAT. ANN. § 45a-320 (West 2004 & Supp. 2010); IND. CODE. ANN. 

§ 29-1-2-15 (Westlaw 2010); KY. REV. STAT. ANN. § 392.090 (Westlaw 2010); MD. CODE 

ANN., EST. & TRUSTS § 1-202(c) (LexisNexis 2001); MICH. COMP. LAWS ANN. § 700.2801 
(West 2002); MO. ANN. STAT. § 474.140 (Westlaw 2010); N.H. REV. STAT. ANN. § 560:18 
(Westlaw 2010); N.Y. EST. POWERS & TRUSTS LAW § 5-1.2(a) (McKinney 1999 & Supp. 
2010); N.C. GEN. STAT. ANN. § 31A-1 (Westlaw 2010); 20 PA. CONS. STAT. ANN. § 2106(a) 
(West 2005 & Supp. 2010); VA. CODE ANN. § 64.1-16.3 (West 2007 & Supp. 2010). There is 
still, however, variation amongst these states as to the size of such benefits as well as which 
interests and benefits are even available. 

49 See LA. CIV. CODE ANN. art. 2437 (2008); MASS. GEN. LAWS ANN. ch. 191, § 15, ch. 
209 § 36 (West 2004 & Supp. 2010); N.J. STAT. ANN. § 3B:8-1 (West 2007 & Supp. 2010); 
OHIO REV. CODE ANN. § 4123.59 (LexisNexis 2007); OR. REV. STAT. ANN. § 114.135 
(Westlaw 2010); Tillman v. Williams, 403 So. 2d 880, 881 (Miss. 1981). 

50 For the relevant authority of each state, see supra note 49. 
51 See Swift v. Reasonover, 77 S.W.2d 809, 809 (Tenn. 1935) (“[W]ife’s wrongful 

abandonment of the husband is an abandonment of the homestead.”). See also Schapiro v. 
Sec. Sav. & Loan Ass’n, 441 N.W.2d 241, 244 (Wis. Ct. App. 1989) (holding that wife 
forfeited her homestead claim where she left the marital property intending to seek divorce 
and thereby could not demonstrate the “certain and abiding intention to return”). 



572 45 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL 

ance was barred.52 Yet another state court uses its equitable powers to elim-
inate intestate rights where fault is found.53 

III.   A COMPARISON OF FAULT IN THE CONTEXT OF SPOUSAL 

SUPPORT 

Spousal support, or alimony, is a notion adopted from the Ecclesiastical 
Courts of England where it was the traditional remedy for wives who were 
not at fault in the dissolution of a marriage and who, it was thought, main-
tained a continuing right to marital support.54 Relying on a contract theory 
of marriage, alimony became the damages award for breach of the marital 
contract. This is implied from the fact that, in most states, alimony tradi-
tionally was available only to injured and innocent spouses.55 The standard 
of living that the wife became accustomed to during the marriage became 
the “but for” measure of damages.56 Others also viewed alimony as a form 
of compensatory damages awarded to the innocent spouse for tortious con-
duct committed by the other spouse.57 Through statute, the concept has ad-
vanced so that the mutual duty of support is recognized to reflect the eco-
nomic equality of both spouses.58 Importantly however, in Virginia and 
most other states, any obligation to support normally ends when the payor 

                                                   
52 See Hamrick v. Bonner, 354 S.E.2d 687, 687 (Ga. Ct. App. 1987). 
53 See Nedd v. Starry, 143 So. 2d 522, 524 (Fla. Dist. Ct. App. 1962) (denying a 

“philanderer” an intestate share). 
54 See Wallace v. Wallace, 429 A.2d 232, 237 n.2 (Md. 1981); Ira M. Ellman, 

The Theory of Alimony, 77 CAL. L. REV. 1, 5 (1989); Marsha Garrison, Good Intentions 
Gone Awry: The Impact of New York’s Equitable Distribution Law on Divorce Outcomes, 57 
BROOK. L. REV. 621, 626–27 (1991). 

55 Mary Kay Kisthardt, Re-thinking Alimony: The AAML’s Considerations for 
Calculating Alimony, Spousal Support or Maintenance, 21 J. AM. ACAD. MATRIMONIAL LAW. 
61, 66–67 (2008); Barbara Bennett Woodhouse, Sex, Lies and Dissipation: The Discourse of 
Fault in a No-Fault Era, 82 GEO. L.J. 2525, 2536 (1994) (“[S]ome jurisdictions make a 
dependent spouse’s fault dispositive. In such jurisdictions, a dependent spouse would be 
barred from receiving alimony if found at fault. Some states also require a showing of the 
supporting spouses fault before awarding alimony.” (citations omitted)). 

56 Kisthardt, supra note 55, at 67; Larry R. Spain, The Elimination of Marital Fault in 
Awarding Spousal Support: The Minnesota Experience, 28 WM. MITCHELL L. REV. 861, 867 
(2001) (describing the various states’ approaches to describing the role of fault). 

57 June Carbone, The Futility of Coherence: The ALI’s Principles of the Law of Family 
Dissolution, Compensatory Spousal Payments, 4 J.L. & FAM. STUD. 43, 49-51 (2002); Jana 
B. Singer, Alimony and Efficiency: The Gendered Costs and Benefits of the Economic 
Justification for Alimony, 82 GEO. L.J. 2423, 2424 (1994). 

58 See, e.g., VA. CODE ANN. § 20-107.1 (2008). 



FALL 2010 Terminating Inheritance Rights   573 

ex-spouse dies, even in cases in which the payee ex-spouse is still in need of 
support.59 

Presently, about half of the states have placed a decreased emphasis on 
marital fault in the context of divorce and accordingly have eliminated en-
tirely any consideration of noneconomic marital fault in ordering spousal 
support; instead, these courts focus on the financial standings of each 
spouse in making determinations.60 Despite this modern trend, a slight ma-
jority of states, including Virginia, still regard fault as an important factor in 
determining whether or not an award for spousal support is appropriate. 
These latter states consider marital fault either in calculating the amount of 
support to be awarded or hold fault as an absolute bar to spousal support.61 
Virginia is among those states that consider marital fault in determining 
whether to award spousal support where such conduct contributed to the 
dissolution of the marriage.62 

Unlike spousal disqualification under the probate law, Virginia’s do-
mestic relations law stipulates a range of spousal misconduct that may act to 
bar a guilty spouse from receiving spousal support. Specifically, where a 
spouse has been found guilty of engaging in adultery, sodomy, or buggery, 
then absent “manifest injustice,”63 such misconduct will act to bar that 

                                                   
59 See id.; see also J. Thomas Oldham, Should the Surviving Spouse’s Forced Share be 

Retained?, 38 CASE W. RES. L. REV. 223, 238 (1987). 
60 In Family Law Quarterly’s annual chart reviewing Alimony/Spousal Support Factors, 

states in which marital fault is not considered include: Alaska, Arizona, Arkansas, California, 
Colorado, Delaware, Hawaii, Illinois, Indiana, Iowa, Kansas, Maine, Minnesota, Montana, 
Nebraska, Nevada, New Mexico, Ohio, Oklahoma, Oregon, Vermont, Washington, and 
Wisconsin. The remaining twenty-seven states regard marital fault as a relevant statutory 
consideration in determinations awarding of spousal support. See Liz Brandt with Elizabeth 
Ferrin, Alimony/Spousal Support Factors, 42 FAM. L.Q. 757, chart 1, cols. 2 & 3 (2009), 
available at http://www.abanet.org/family/familylaw/winter09_charts.pdf. 

61 See JOHN DEWITT GREGORY ET AL., UNDERSTANDING FAMILY LAW 249 (Matthew 
Bender ed., Lexis 1993). 

62 See VA. CODE ANN. § 20-107.1(B), (E) (2008). The statutory language makes clear, 
however, that once a determination to award spousal support has been made, fault 
constituting grounds for divorce cannot be considered in determining the amount of the 
award. 

63 Manifest injustice must be found by clear and convincing evidence and is analyzed 
on the basis of two elements: (1) the relative degrees of fault during the marriage and (2) the 
relative economic circumstances of the parties. See Congdon v. Congdon, 578 S.E.2d. 833 
(Va. Ct. App. 2003); Romero v. Colbow, 497 S.E.2d 516 (Va. Ct. App. 1998) (noting the 
level of evidence for adultery must rise to a clear and convincing standard); see also Porter v. 
Porter, No. 2907-03-2, 2004 WL 1556000 (Va. Ct. App. July 13, 2004) (explaining that the 
standard does not require clear and convincing evidence independently on each of the two 
statutory prongs but merely an overall finding of such standard on all of the evidence). 
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spouse from receiving spousal support.64 Further, although not per se bars to 
spousal support, the court also must consider the other statutory grounds for 
divorce in making a determination of whether to award spousal support and 
maintenance.65 Pursuant to Virginia Code sections 20-91 and 20-95, such 
other fault grounds for divorce include: conviction of a felony subsequent to 
the marriage, cruelty that causes reasonable apprehension of bodily hurt, 
and willful desertion or abandonment of the other spouse.66 

By retaining so many fault factors in the domestic relations law, Virgin-
ia attempts to send a clear public policy message that marital morality con-
tinues to be a legitimate state interest. Barring spousal support for a misbe-
having spouse serves as a deterrent, punitive, and compensatory measure. 
By maintaining fault as a consideration in awarding spousal support, the 
state legislature attempts to compensate victim spouses for the injuries in-
curred due to the other spouse’s misfeasance. 

Virginia adopted and defined the doctrine of recrimination in the case of 
Kirn v. Kirn.67 In Kirn, the Supreme Court of Virginia defined the doctrine 
of recrimination: “‘[T]he defense that the applicant has himself done what is 
ground for divorce either from bed and board or from the bond of matrimo-
ny. It bars the suit founded on whatever cause, whether the defendant is 
guilty or not.’”68 

The state legislature later modified this judicial doctrine through the 
enactment of Virginia Code section 20-117, which provides that a ground 
for divorce from bed and board will not bar any ground otherwise justifying 
the entry of a final divorce.69 As explained by the Court of Appeals of Vir-
ginia in Surbey v. Surbey,70 this statutory provision means that, as a general 
rule, if both spouses are guilty of one of the fault grounds for divorce, the 

                                                   
64 See VA. CODE ANN. § 20-107.1(B) (2008). 
65 See id. § 20-107.1(E). 
66 See VA. CODE ANN. §20-91(A) (3), (6) (2008); VA. CODE ANN. §20-95 (2008). 

Virginia case law indicates that the obligor’s fault should only be relevant as a defense to the 
claim that the misconduct of the obligee should act to bar or reduce an award for support. See 
Dukelow v. Dukelow, 341 S.E.2d 208, 210 (Va. Ct. App. 1986) (explaining that alimony 
decisions are a two-step process in which the court first determines whether fault bars a 
spouse from claiming support, and then, if “no fault ground [for divorce] exists,” the court 
may go on to consider the “relative needs and abilities of the parties”). 

67 120 S.E. 850 (Va. 1924), overruled in part by Haskins v. Haskins, 50 S.E.2d 437 
(Va. 1948). 

68 Id. (quoting 2 JOEL PRENTISS BISHOP, NEW COMMENTARIES ON MARRIAGE, DIVORCE, 
AND SEPARATION § 340 (1891)). 

69 See VA. CODE ANN. § 20-117 (2009). 
70 360 S.E.2d 873 (Va. Ct. App. 1987). 
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parties may only receive a divorce on no-fault grounds based on their living 
separate and apart for the required statutory time period.71 The doctrine of 
recrimination thereby precludes either party from obtaining a fault-based 
divorced if both parties are guilty of a marital fault. As a result, the right to 
spousal support is unaffected if recrimination has occurred. 

IV.   PROBLEMS WITH LIMITED BARS FOR DISQUALIFICATION & 
A CASE FOR CONSISTENCY 

A. Public Policy 

Although one major goal of the probate code and laws of inheritance is 
to effectuate the presumed intent of the decedent, many state legislatures 
and the Uniform Probate Code have addressed public policy concerns with-
in their respective codes and statutes. This alternative rationale “for adop-
tion of a particular distributive pattern in an intestacy statute is that it serves 
society’s interests. . . . If society’s well-being requires a distributive pattern 
different from the determined wishes of intestate decedents, the decedents’ 
wishes should be subordinated.”72 Despite this recognition that certain so-
cietal interests are paramount and trump any presumed intent of the dece-
dent, states, including Virginia, have failed to evidence an intent to protect 
the institution of marriage and innocent spouses through the probate laws. 

If Virginia intends on retaining the use of fault in the context of divorce 
and spousal support as a means of protecting the institution of marriage and 
inserting accountability, the exercise of this state prerogative cannot be arbi-
trary. For the use of fault to withstand challenge when the marriage ends in 
divorce, the use must be consistent with the state’s application of fault when 
the marriage ends in death. When probate law fails to consistently consider 
the same fault factors considered in domestic relations law, the inconsisten-
cy weakens any argument by Virginia that it truly believes such behavior to 
be reprehensible. 

Moreover, the historical rationale for absolutely protecting spouses 
from disinheritance no longer applies to modern society. The state designed 

                                                   
71 See id. at 875 (holding where both parties are guilty of adultery, neither party may 

receive a divorce based on fault grounds); cf. Davis v. Davis, 377 S.E.2d 640, 643 (Va. Ct. 
App. 1989). 

72 Mary Louise Fellows et al., Public Attitudes About Property Distribution at Death 
and Intestate Succession Laws in the United States, 1978 AM. B. FOUND. RES. J. 319, 324. 
“There are four identifiable community aims: (1) to protect the financially dependent family; 
(2) to avoid complicating property titles and excessive subdivision of property; (3) to 
promote and encourage the nuclear family; and (4) to encourage the accumulation of 
property by individuals.” Id. 
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early laws prohibiting disinheritance to protect women because the state 
viewed women as the weaker spouse in the marriage, and thus, thought 
women as incapable of financially supporting themselves without the assis-
tance of her husband.73 In today’s society, however, that belief is no longer 
the case. Society no longer dictates the roles that men and women take on in 
their marriage. Women are entering the workforce in increased numbers, 
and a model in which both spouses serve as co-equal breadwinners is over-
turning the traditional model of the husband serving as sole breadwinner 
and wife serving as homemaker.74 As a result of these changes in the struc-
ture of the modern marriage, many of the reasons that initially supported the 
unmovable statutory right to election have become immaterial and outdated. 

Additionally, the differentiating use of fault in each context arguably 
violates the Equal Protection Clause.75 Specifically, the probate statute ar-
guably violates equal protection because, for no rational reason, it treats 
surviving spouses differently than divorcing spouses. Both classifications of 
spouses are situated similarly because regardless of the cause—divorce or 
death—the result is a termination of the marriage. Accordingly, the situa-
tions should receive the same treatment.76 

B. The Judicial Realization of the Need for Equity and Conformity 

The recent Supreme Court of Virginia case of Purce v. Patterson77 is 
evidence that the state judiciary recognizes the similarities and the need for 

                                                   
73 See Oldham, supra note 59, at 234 (questioning whether forced share system 

effectuates partnership theory goals and explaining that although elective share systems 
apply to both widows and widowers, due to the longer life expectancy of women and lower 
average earnings of women, the primary public policy concern is the protection and welfare 
of widows). 

74 See Marion Crain, Where Have All the Cowboys Gone? Marriage and Breadwinning 
in Postindustrial Society, 60 OHIO ST. L.J. 1877, 1877–78 (1999) (emphasizing the dramatic 
changes that have occurred in the traditional gender order and describing that “the traditional 
male breadwinner/female homemaker model that once shaped duties and expectations in 
marriage is giving way to a model in which men and women function as coequal 
breadwinners”); see also Ronald Z. Domsky, Til Death Do Us Part . . . After That, My Dear, 
You’re On Your Own: A Practitioner’s Guide to Disinheriting a Spouse in Illinois, 29 S. ILL. 
U.L. J. 207, 207 (2005) (noting that since the 1950s, “there has been unprecedented change, 
an evolution if you will, in the American family.”). 

75 U.S. CONST. amend. XIV, § 1 (“[N]or shall any State deprive any person of life, 
liberty, or property, without due process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws.”). 

76 This argument has been advanced in at least one case, albeit unsuccessfully. See, e.g., 
Hamilton v. Hamilton, 879 S.W.2d 416, 418 (Ark. 1994). 

77 654 S.E.2d 885 (Va. 2008). 
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consistency of probate and domestic relations law where spouses are in-
volved. Under the facts of Purce, Husband and Wife voluntarily agreed to 
separate in June 2000; Wife filed an action for divorce, based on living sep-
arate and apart, in January 2003.78 However, because no divorce decree was 
entered, Husband claimed an elective share in Wife’s augmented estate fol-
lowing her death in 2005.79 In analyzing the claim, the Supreme Court of 
Virginia determined that evidence of “the mutual decision to cease cohabi-
tation” and “a divorce petition based on living separately for more than 
[one] year . . . is not dispositive in the context of an elective share.”80 Ra-
ther, the court explained the relevant evidence is the surviving spouse’s 
“conduct and . . . intent.”81 The court went on to define “abandonment” for 
elective share purposes “to mean a termination of the normal indicia of a 
marital relationship combined with an intent to abandon the marital rela-
tionship.”82 Based on the facts of Purce, the court found that before and 
after the agreed separation, Husband’s “conduct showed a lack of support 
for [Wife] and the marital relationship” and at the time of the decedent 
spouse’s death, Husband had “ceased to perform any marital duties.”83 
Thus, the court went on to affirm the trial court’s judgment that the husband 
“was not eligible for an elective share of [Wife’s] augmented estate,” hold-
ing that “the evidence [was] sufficient to support the trial court’s holding 
that [Husband] abandoned [Wife] prior to and continuing until the time of 
her death.”84 

As explained by J. Rodney Johnson, until the General Assembly or 
another Supreme Court of Virginia case further defines “the normal indicia 
of a marital relationship” and “intent to abandon the marital relationship,” 
lawyers will have a very difficult time advising their clients as to an appro-
priate course of conduct due to the range and variety of interpretations that 
circuit court judges may take.85 A separate agreement effectively waiving 

                                                   
78 See id. at 886. 
79 See id. 
80 Id. at 887. 
81

 Id. 
82 Id. 
83 Id. Interestingly, the court relied on the domestic relations definition of matrimonial 

duties, which includes “cooking, cleaning, support, and contributing to the well-being of the 
family.” Id. 

84 Id. at 888. 
85 See J. Rodney Johnson, Wills, Trusts, and Estates, 43 U. RICH. L. REV. 435, 468–69 

(2008). 
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the right to any elective share or the like may overcome a lawyer’s problem 
regarding how to advise clients; however, Purce arguably may be so broad 
as to apply to married individuals who have not agreed to separate.86 Take, 
for example, a husband who, although still living with his wife, has willful-
ly failed to support her or perform any martial duties up to and at the time of 
her death. Is the court in Purce effectively including willful neglect and 
nonsupport as a bar to taking by intestate succession, elective share, exempt 
property, family allowance, and homestead allowance? By noting that the 
Husband in Purce did not support his wife “financially, emotionally, or 
physically” while living “together or apart,”87 does the court’s holding 
reach perpetrators of domestic violence as well? Regardless of the answer, 
the Virginia Supreme Court is effectuating equity by looking into the facts 
of the case to determine whether to terminate the surviving spouse’s probate 
share. The Virginia legislature should follow suit by allowing the probate 
court to consider marital fault in awarding spousal inheritance rights. 

V. RECOMMENDED LEGAL SOLUTIONS88 

A. Consistent Fault Factors 

At least three states—Louisiana, New Hampshire, and New Jersey—
provide for forfeiture of probate rights if the court finds that the decedent 
spouse could have established grounds for divorce against the survivor.89 To 
                                                   

86 In dicta, the court in Purce explicitly stated that the determination under Virginia 
Code section 64.1-16.3(A) of “whether the willful desertion or abandonment continued ‘until 
the death of the spouse’ . . . is not limited to consideration of actions occurring prior to 
separation, should one have occurred.” Purce, 654 S.E.2d at 886 (emphasis added). 

87 Id. at 887-88. 
88 These proposed legal solutions only apply in the absence of a valid spousal 

agreement to the contrary. 
89 See LA. CIV. CODE ANN. art. 2433 (2009) (forfeiture if marital fault); id. art. 2437 

(forfeiture of family allowance); N.H. REV. STAT. ANN. § 560:19 (West 2009) (forfeiture of 
all inheritance rights except as provided for by decedent’s will); N.J. STAT. ANN. § 3B:8-1 
(West 2009) (loss of elective share). In Oregon, courts have discretion to reduce the 
surviving spouse’s elective share if the parties are living apart at the time of decedent’s 
death, taking into consideration surrounding circumstances including the reason for the 
separation. See OR. REV. STAT. § 114.135 (2001). Fault grounds for divorce in Louisiana 
include adultery, physical or sexual abuse, and felony conviction. See LA. CIV. CODE ANN. 
art. 103-103.1 (2009). Fault grounds for divorce in New Hampshire include: impotency, 
adultery, extreme cruelty, conviction of a felony, treatment of the other spouse in a manner 
as seriously to injure health or endanger reason, desertion, abandonment, habitual drinking, 
and joining a religious sect or society that professes to believe the relation of husband and 
wife unlawful, resulting in a refusal to cohabit with the other spouse for at least six months. 
See N.H. REV. STAT. ANN. 458:7 (2009). In New Jersey, fault-grounds for divorce include 
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create consistency among laws and support its public policy rationales, Vir-
ginia needs to adopt a statute similar to, yet more flexible than, those men-
tioned above. Specifically, Virginia should amend its probate statute so that 
all bases of marital fault, as enumerated under Virginia Code section 20-91, 
can be considered by a probate court in determining whether a surviving 
spouse guilty of such marital fault will be able to inherit from the decedent 
spouse. Such a change also will aid in bringing clarity and closure to the 
questions left open by the Supreme Court of Virginia in Purce. Further-
more, the Virginia statute should take into account nonjudicial divorces in 
making determinations regarding spousal inheritance rights. Finally, the 
doctrine of recrimination should be applicable so that, as a general rule, 
when both spouses are guilty of any one of the proposed enumerated 
grounds of marital fault, neither spouse will be denied the right to inherit 
from the other. 

1. Adultery 

Considering the relatively few states that bar adulterous spouses from 
inheritance, the public policy against such marital misconduct seems to be 
subordinated to considerations of the decedent spouse’s intent. Bearing in 
mind the importance of marital privacy and public policy in favor of main-
taining marital relationships, Kentucky, Missouri, North Carolina, and Ohio 
are the better-reasoned view when it comes to spousal disinheritance on 
grounds of adultery.90 These four states effectively balance the public policy 
condemning adultery with the right to marital privacy and promotion of de-
cedent’s intent. Although the statutes adopted by the aforementioned states 
continue to provide for the historic forfeiture due to such misconduct, these 
statutes also allow the parties themselves, through their subsequent actions, 
to reinstate inheritance rights. The rationale is that the decedent’s particular 
intent, rather than society’s presumed intent of the decedent, governs. As 
explained in an article authored by Anne-Marie Rhodes, “[i]f the spouse’s 
subsequent actions do not corroborate the societal presumed intent, then that 
collective judgment yields to the intent inferred from the individual’s par-
ticular actions.”91 

                                                   
adultery, desertion, addiction to drugs or alcohol, institutionalization for mental illness, 
extreme cruelty, imprisonment, and deviant sexual conduct. See N.J. STAT. § 2A:34-2 
(2009). 

90 See KY. REV. STAT. ANN. § 392.090 (West 2009); MO. ANN. STAT. § 474.140 (West 
2009); N.C. GEN. STAT. ANN. § 31A-1(2) (West 2009); OHIO REV. CODE ANN. § 4123.59; see 
also supra Part II.B.1. 

91 Rhodes, supra note 18, at 979. 
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Virginia should adopt statutory language similar to the Kentucky and 
Missouri statutes.92 Specifically, the Virginia statute should bar an adulter-
ous spouse from inheriting where the decedent evidenced such an intent but 
reinstate the inheritance if the husband and wife reconcile and resume co-
habitation.93 This approach is similar to the defense of condonation and co-
habitation in divorce law, whereby the aggrieved spouse’s conditional for-
giveness of the other spouse’s commission of adultery acts as an affirmative 
defense in the instance that the aggrieved spouse later brings an action for 
divorce based on the adultery.94 Thus, absent manifest injustice,95 the adul-
terous spouse’s inheritance rights should be forfeited if the adultery was a 
substantial factor in the breakdown of the marriage and the decedent spouse 
indicated through his or her will an intent to disinherit the guilty spouse as a 
result of such misconduct. However, if despite such marital misconduct the 
parties have reconciled and resumed living together or if the decedent 
spouse did not evidence an intent to disinherit the guilty spouse, the prior 
adulterous misconduct should not act as a bar to inheritance. As explained 
earlier, the specific intent of the decedent should control, rather than the 
presumed intent of the decedent.96 

                                                   
92 See KY. REV. STAT. ANN. § 392.040(2) (LexisNexis 1999); MO. ANN. STAT. 

§ 474.140 (West Supp. 2008). 
93 Such statutory modification would effectually mirror the 1825 decision of Stegall v. 

Stegall, 22 F. Cas. 1226, 1227 (C.C. Va. 1825) ( No. 13, 351) where the court stated that 
dower was forfeited under a Virginia statute providing “if a wife willingly leaves her 
husband and go[es] away and continue[s] with her adulterer, she shall be barred forever of 
action to demand her dower.” In Stegall, the court explained that part of the provision that 
related to the wife’s willingly leaving her husband is satisfied by any separation that is 
voluntary on her part and is not brought about by his act or by any restraint on her person. 
See id. The words “and go away and continue with her adulterer,” would be satisfied by an 
open state of adultery, whether the woman resided in the same house with her adulterer or in 
a separate house, whether in her own or friend’s house, or in the adulterer’s house. Id. Under 
Stegall, the court held that where the wife had separated voluntarily from her husband and 
lived separate from him in an open state of adultery with another man, her gross misconduct 
disqualified her from claiming the dower interest in her deceased husband’s estate. See id. Of 
course the proposed statute bars both husbands and wives guilty of adultery from inheritance. 

94 See JOHN DEWITT GREGORY ET AL., UNDERSTANDING FAMILY LAW 215 (Matthew 
Bender ed., Lexis 1993). Virginia provides this affirmative defense under Virginia Code 
section 20-94 (2008), which states: “[w]hen the suit is for divorce for adultery, sodomy, or 
buggery, the divorce shall not be granted, if it appear that the parties voluntarily cohabited 
after the knowledge of the fact of adultery, sodomy or buggery.” 

95 See supra note 63 and accompanying text. 
96 Thus, this proposed statutory provision would be inapplicable to a legacy or devise 

made by the innocent spouse in his or her will to the other adulterous spouse. 
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2. Conviction of a Felony 

Like spousal support in Virginia, the elective share, and potentially oth-
er spousal inheritance rights, also should be forfeited “[w]here either of the 
parties subsequent to the marriage has been convicted of a felony, sentenced 
to confinement for more than one year and confined for such felony subse-
quent to such conviction, and cohabitation has not been resumed after 
knowledge of such confinement.”97 Again, the court should have the author-
ity to subvert this general rule where manifest injustice would result.98 
However, absent such circumstances, the innocent spouse should be able to 
disinherit the felonious spouse by including language evidencing such tes-
tamentary intent in his or her will. Allowing for such a result would further 
support Virginia’s disapproval of those who break the criminal code while 
respecting marital privacy for spouses who do not wish to disinherit the 
other felonious spouse. Such a change also would protect innocent spouses 
who may have neglected to secure a valid divorce for financial or other rea-
sons. 

3. Domestic Abuse 

As cited earlier, domestic abuse is a crime that plagues Virginia.99 
Many spouses fail to procure a divorce despite this torment. Many victims 
stay in the abusive marriage out of fear of retaliation, religious or cultural 
reasons, economic dependence, or other emotional effects brought on by the 
abuse.100 Along with the victim spouses, domestic abuse also has a negative 
emotional, physical, behavioral, social, and cognitive impact on children 
who witness it.101 Despite providing protection from these devastating con-
sequences in the criminal and domestic relations contexts,102 Virginia does 
not protect victim spouses or deter abuser spouses under the probate law. 

Virginia needs to fill this gap in protection by adding “a pattern of cru-
elty and reasonable apprehension of bodily harm” to the list of spousal mis-

                                                   
97 VA. CODE ANN. § 20-91(3) (2008). 
98 See supra note 63 and accompanying text. 
99 See supra Part II.A.2. 
100 See Compelling Reasons that Keep Women in Abusive Relationships, DOMESTIC 

ABUSE PROJECT, http://www.domesticabuseproject.org/training/COMPELLING%20reasons 
%20that%20keep%20WOMEN%20IN%20ABUSIVE%20relationships.pdf (last visited Dec. 
17, 2010). 

101 See The Effects of Violence on Children, DOMESTIC ABUSE PROJECT, 
http://www.domesticabuseproject.org/training/the%20effects%20of%20VIOLENCE%20 
ON%20CHILDREN.pdf (last visited Nov. 1, 2009). 

102 See supra note 20 and accompanying text. 
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conduct acts that result in forfeiture of probate rights.103 Specifically, the 
state should bar an abusive spouse from inheriting from the innocent dece-
dent spouse if the innocent decedent spouse indicates such an intent and if a 
court finds clear and convincing evidence of a pattern of abuse.104 Adopting 
a clear and convincing evidence standard will result in fairness and justice 
to the accused batterer. A clear and convincing evidence standard would 
also recognize that many acts of family violence go unreported and un-
known to others.105 The scope of admissible evidence should include civil 
and criminal records relating to domestic violence amongst the parties as 
well as medical reports, witness testimony, and any other otherwise admis-
sible evidence unrelated to legal action. Widening the scope of admissible 
evidence would protect the decedent spouse who suffered in legal silence. 
To further ensure that relatively minor or isolated acts of violence do not 
rise to the level of disinheritance, proof of a pattern of abuse should be re-
quired. Moreover, Virginia could also require that any acts of violence pre-
sented to the court must have occurred within five years of the decedents’ 
death. Such a requirement would further ensure that remote acts of violence, 
although still reprehensible, do not come back to haunt the surviving 
spouse. Such a provision would ensure respect for marital privacy as well as 
encourage couples who take time to work through any marital discord. Such 
a change in the probate code would promote the public policy against do-
mestic violence, while allowing for marital privacy where the decedent in-
dicated in his or her will that he or she wanted the abuser spouse to inherit 
despite the abuse or where the decedent died intestate.106 

4. Desertion, Abandonment, & Nonsupport 

As a result of Purce, a definition of “willful desertion or abandonment” 
is in limbo.107 Apparently, willful desertion or abandonment on the part of 
the surviving spouse can now exist, despite the decedent spouse leaving the 
marital abode pursuant to a mutual and voluntary agreement to separate and 
despite a petition for divorce filed by the decedent spouse based merely on 

                                                   
103 See VA. CODE ANN. §20-91(6) (2008). 
104 This effectually mirrors CAL. PROB. CODE § 259 (West 2002). 
105 MICHELE HARAWAY & MARSALI HANSEN, SPOUSE ABUSE: ASSESSING & TREATING 

BATTERED WOMEN, BATTERERS & THEIR CHILDREN 35-36 (Patricia Hammond ed., 
Professional Resources Press 1994). 

106 There would, however, have to be a statute of limitations so that only abuse that 
occurred within a certain amount of time before the decedent’s death could be considered. 

107 See discussion supra Part IV.B. 
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living separate and apart.108 Rather, as the Court in Purce explains, the rele-
vant evidence is the surviving spouse’s “conduct and intent.”109 

As explained above, the Virginia legislature needs to act to ensure clari-
ty.110 This Author’s advice to the legislature: explicitly add statutory lan-
guage making it clear that willful neglect and nonsupport of a spouse come 
under the definition of willful desertion or abandonment found in section 
64.1-16.3 of the Virginia Code.111 This need for clarity seems to be what the 
court was hinting at by denying receipt of elective share when the surviving 
spouse did not support the decedent spouse “financially, emotionally, or 
physically.”112 Moreover, including willful neglect and nonsupport as a stat-
utory basis for forfeiture of marital inheritance rights is the better-reasoned 
view. Equity dictates that an individual who has willfully failed to support 
his or her spouse should not thereafter receive financial benefit from the 
neglected spouse. Adopting statutory language similar to that of New York 
and Pennsylvania113 also will bring consistency to Virginia law because 
willful nonsupport of a spouse is a crime in Virginia.114 

5. Nonjudicial Divorces 

The institution of marriage and the modern American family unit con-
tinue to serve important social, legal, and economic functions. Therefore, 
the public policy of most states, including Virginia, continues to be the 
promotion of marriage and the discouragement of divorce.115 Due to the 

                                                   
108 See Purce v. Patterson, 654 S.E.2d 885, 887 (Va. 2008) (explaining that in an 

elective share analysis, an agreed separation or petition for divorce is relevant evidence of 
the termination of cohabitation but will not automatically defeat a finding of willful 
abandonment). But see Hudgins v. Hudgins, 23 S.E.2d 774, 777 (Va. 1943) (holding that 
“the absenting of one spouse from the other after the institution and during the pendency of a 
suit for a divorce is not desertion in law and it is not an act upon which a suit for desertion 
may be predicated.”). 

109 See Purce, 654 S.E.2d at 887. 
110 See discussion supra Part IV.B. 
111 VA. CODE ANN. § 64.1-16.3 (2009). 
112 Purce, 654 S.E.2d at 888. 
113 See discussion supra II.B.2 and accompanying text. For relevant statutory reference, 

see also N.Y. EST. POWERS & TRUSTS LAW § 5-1.2(a)(6) (McKinney 1999); 20 PA. CONS. 
STAT. ANN. § 2106(a) (2009). 

114 See VA. CODE ANN. § 20-61 (“Any spouse who without cause . . . refuses or fails to 
provide for the support and maintenance of his or her . . .  spouse” is guilty of a misdemeanor 
carrying potential jail time of up to one year and/or a $500 fine.). 

115 See generally Peter Nash Swisher, Reassessing Fault Factors in No-Fault Divorce, 
31 FAM L.Q. 269, n. 82 (1997) (“An overwhelming number of American courts still attempt 
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statutory barriers states place on couples who desire a divorce, many 
couples do what amounts to a nonjudicial divorce. These couples attempt to 
forgo the time and expense involved in complying with the state statute by 
simply going their separate ways and living apart as if they are legally di-
vorced. The parties divide their property between themselves, live separate 
and apart from one another, completely break off or limit communication, 
maintain separate finances, and eventually lead separate lives that do not 
mirror the typical matrimonial arrangement. 

Although this situation may appear similar to that in Purce, one big dis-
tinction exists. In Purce, the court implied that only the conduct of the hus-
band—the surviving spouse—amounted to willful abandonment. The court 
did not find the decedent wife guilty of willful abandonment, despite the 
fact that the she was the spouse who actually left the marital abode. As a 
result, the Supreme Court of Virginia did not discuss what would result if 
the surviving spouse is not guilty of the egregious conduct that the husband 
was found to have committed in Purce. Furthermore, the situation is not 
akin to that of Royer v. Royer116 because neither spouse would have forced 
or instructed the other spouse to leave the marital abode. Rather, the separa-
tion would merely be through mutual agreement of the parties and not based 
on either parties’ misconduct or actions towards the other. What happens if 
neither spouse wilfully abandons or deserts the other? 

Virginia should amend its probate law to account for such a situation. 
Specifically, Virginia’s probate code should disqualify a surviving spouse 
from inheriting from the decedent spouse where, during the lifetime of the 
decedent spouse, the couple (1) mutually agreed to separate with no inten-
tion of resuming the marital relationship at a later time, (2) physically sepa-
rated by living in separate locations, (3) independently divided or disposed 
of all jointly owned marital property and assets, and (4) maintained com-
plete financial independence from one another. Furthermore, the statute 
would require that all four of these factors exist continuously without inter-
ruption for at least four years prior to the time of the decedent spouse’s 
death. Such requirements ensure that disqualification will only result where, 
despite the existence of a legal marriage, no marriage exists because of a 
                                                   
to validate parties’ marital expectations whenever possible, through a number of 
presumptions in support of marriage, and through the recognition of certain defective 
marriages in order to promote marriage in general. . . . Divorce, on the other hand, is in 
derogation of the common law, and divorce statutes therefore must be strictly complied 
with.”). 

116 65 Va. Cir. 476 (2004) (holding no willful abandonment or desertion and therefore 
no forfeiture of augmented estate where decedent spouse instructed surviving spouse to leave 
the marital abode). 
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“termination of the normal indicia of a marital relationship combined with 
an intent to abandon the marital relationship.”117 Moreover, the four year 
statutory requirement ensures there is evidence that the parties intended the 
separation to be permanent and that reconciliation between the parties is 
improbable. 

In a nonjudicial divorce, the public policy rationales in favor of forbid-
ding spousal disinheritance are nonexistent. For example, any concern that 
the surviving spouse will become a burden on society and will not be able to 
sustain himself or herself will dissipate because the parties have not relied 
on one another for at least four years prior to the death of one of the parties. 
The parties have proven through their subsequent actions that they are no 
longer dependent on one another. 

An argument exists that despite such a separation, each party is entitled 
to a portion of what they contributed to the marriage when the marriage was 
intact. However, the rebuttal to this argument is that the parties’ mutual 
agreement to separate acts as a valid and affirmative waiver of any such 
rights. Furthermore, arguing that either spouse has an expectancy interest in 
the estate of the other is difficult because expecting to inherit from someone 
with whom no relationship exists is unreasonable. 

B. What Benefits Should Be Forfeited? 

As explained earlier, states vary as to which potential inheritance rights 
are forfeited upon a finding of fault.118 At least one state—Mississippi—
makes the type of forfeiture dependent upon the egregiousness of the mari-
tal misconduct.119 Currently in Virginia, the surviving spouse forfeits any 
and all interests in the decedent spouse’s estate, including intestate rights, 
elective share, exempt property, family allowance, and homestead allow-
ance, when the current marital fault bases of murder and desertion or aban-
donment exist.120 

                                                   
117 Purce, 654 S.E.2d at 887. 
118 See supra notes 39–44 and accompanying text. 
119 In Mississippi, the surviving spouse’s family allowance, and in some cases the 

elective share, is forfeited upon a finding of abandonment or desertion, whereas entry into a 
bigamous marriage results in the greater forfeiture of intestate rights. See Tillman v. 
Williams, 403 So. 2d 880, 881 (Miss. 1981); Rowell v. Rowell, 170 So. 2d 267, 272 (Miss. 
1964); Byars v. Gholson, 112 So. 578, 578–79 (Miss. 1927). 

120 See VA. CODE ANN. § 64.1-16.3 (2007) (stating that a spouse found to have willfully 
abandoned or deserted other spouse “shall be barred of all interest in the estate of the other 
by intestate succession, elective share, exempt property, family allowance, and homestead 
allowance”); VA. CODE ANN. §§ 55-401 to 410 (2007 & Supp. 2010) (barring slayer spouse 
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The forfeiture of all of the preceding rights makes sense where the court 
finds the surviving spouse murdered the decedent spouse. Again, for public 
policy reasons, the surviving spouse should not be able to benefit from his 
or her misconduct. Similarly, forbidding a surviving spouse from obtaining 
any and all of these inheritance rights also makes sense where the surviving 
spouse is guilty of willful abandonment or desertion (including willful non-
support) as well as where the parties have secured a nonjudicial divorce. In 
both cases, the surviving spouse has evidenced an intent to abandon the 
marital relationship and therefore loses any expectancy interest he or she 
may have in the decedent’s estate. Furthermore, the facts under both sce-
narios also evidence that the surviving spouse no longer relies on the dece-
dent for financial survival. Thus, forfeiture on the basis of murder, willful 
abandonment, and nonjudicial divorce should apply both to cases in which 
the decedent spouse dies testate and in cases where the decedent spouse dies 
intestate. Absent testamentary intent to the contrary, the guilty surviving 
spouse should be barred from any and all rights to inherit from the innocent 
decedent spouse. 

Unlike murder, abandonment, and nonjudicial divorces, proving the ex-
istence or nonexistence of one of the suggested additional fault factors may 
be difficult. For instance, if the decedent spouse died intestate, other poten-
tial beneficiaries of the decedent could contest the surviving spouse’s claim 
to intestacy rights by fraudulently claiming the survivor was guilty of one of 
the proposed fault bases of forfeiture. Allowing other potential beneficiaries 
this right to make a claim foreseeably could result in a substantial increase 
in litigation and in distributions contrary to what the decedent would have 
wanted. Furthermore, such an allowance would allow others to venture un-
justly into the parties’ private marital affairs. For such reasons, forfeiture on 
the basis of adultery, cruelty, and conviction of a felony should be limited to 
cases in which the decedent spouse dies testate and indicates in his or her 
will an intent that the misbehaving spouse not be entitled to take under the 
will on account of those statutory faults. Where such fault is proven suffi-
ciently and absent manifest injustice,121 the court should defer to such tes-
tamentary intent and the surviving spouse should be deemed to have for-
feited his or her elective share rights. However, if the decedent provided for 
the misbehaving spouse despite his or her faults, then testamentary intent 
should prevail and the inferred request for marital privacy should be pro-
tected. 
                                                   
convicted of or found by a preponderance of the evidence to have murdered the decedent 
spouse from acquiring any real and personal property and any right or interest therein.). 

121 See supra note 63 and accompanying text. 
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As for forfeiture of other rights, such as the homestead allowance or 
family allowance or exemption, the court should have discretion to act on a 
case-by-case basis, accounting for the egregiousness of the marital miscon-
duct as well as other relevant factors. For instance, the homestead allowance 
should be preserved where the parties hold the property as marital property 
and the fault alleged had no adverse economic impact on the property be-
cause, in Virginia, fault would not otherwise affect the equitable distribution 
of property upon divorce in such a case.122 Further, preserving the home-
stead allowance may be appropriate where such preservation is essential to 
protect the interests of any minor children the parties may have; the parties’ 
children should not be disadvantaged on account of the survivor’s miscon-
duct. When, in contrast, the alleged fault did have an adverse economic im-
pact on the marital property or is not essential for the protection of minor 
children of the decedent, forfeiture of the homestead allowance may be ap-
propriate. 

VI.   CONCLUSION 

There is no question that Virginia has a vested interest in encouraging 
the type of behavior society deems to be appropriate in a marriage and dis-
couraging behavior that society deems to be inappropriate.123 Virginia’s 
criminal code and domestic relations laws illustrate such an interest.124 
However, if Virginia intends to retain fault factors as a viable means of in-
jecting responsibility and accountability in marriage, use of fault cannot be 
arbitrary. Rather, because the same societal goals and policy rationales still 
exist when the marriage ends in death rather than divorce, the same fault 

                                                   
122 See Aster v. Gross, 371 S.E.2d 833, 836 (Va. Ct. App. 1988) (upholding trial court’s 

refusal to consider husband’s adultery, explaining that “[c]ircumstances that lead to the 
dissolution of marriage but have no effect on the value of marital property, . . . are not 
relevant to determining a monetary award [and therefore should] not be considered.”). But 
see also O’Loughlin v. O’Loughlin, 458 S.E.2d 323 (Va. Ct. App. 1995) (holding that an 
unequal division of marital property favoring the wife was supported by the “negative 
nonmonetary contributions” to the marriage by the husband who had been involved in an 
egregious, long-term adulterous relationship during the marriage). 

123 See Maynard v. Hill, 125 U.S. 190, 210 (1888) (explaining that marriage “is an 
institution in the maintenance of which in its purity the public is deeply interested, for it is 
the foundation of the family and of society, without which there would be neither civilization 
nor progress.”). 

124 See VA. CODE ANN. § 20-38.1 (2008) (preventing marriage prior to dissolution of an 
earlier marriage and between family members); see also VA. CODE ANN. § 20-48 (2008) 
(setting a minimum age for marriage). 
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factors that are considered when the marriage ends in divorce should also be 
considered when the marriage ends in death. 

Probate laws, as they exist in Virginia and elsewhere today, are mis-
guided and outdated in the determination of individuals who should be af-
forded protection under such laws. Rather than continuing adherence to the 
rigid rules that were created under the common law’s public policy rationale 
of protecting surviving spouses from disinheritance, the probate law needs 
to be amended so that it reflects society’s weightier goal of protecting the 
institution of marriage itself as well as the innocent decedent spouse. Spe-
cifically, the protection for surviving spouses should yield to considerations 
of spousal misconduct and equity. As in the area of spousal support, where 
the surviving spouse is guilty of adultery, cruelty, willful desertion, nonsup-
port, or a felony and has not resumed cohabitation with the decedent spouse, 
such marital misconduct should be considered and, when appropriate and 
consistent with the intent of the decedent spouse, should act as a bar to in-
heritance from the decedent spouse unless such a result would be manifestly 
unjust under the circumstances. Based on principles of equity, nonjudicial 
divorces should also be recognized as a valid basis for denying inheritance 
rights to the surviving spouse. By adopting the statutory changes proposed 
herein, Virginia can announce its continued desire to protect the institution 
of marriage while protecting the rights of decedent spouses who for what-
ever reason did not obtain a legal divorce although the marriage was dead. 
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