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PROVIDING AID TO VICTIMS OF TRAGEDY 
THROUGH SELECTION OF AN IMPERFECT 

SOLUTION OR ANTICIPATORY CREATION OF A 
COMMUNITY RELIEF FUND 

John H. Martin∗ 

Editors’ Synopsis: Frequently, the public wants to collect funds to benefit 
an individual, a family, or others who suffer hardship from a tragic or 
unfortunate event. On each occasion advisors examine alternative 
approaches in an attempt to identify an ideal receptacle to receive and 
disburse donated funds. Repeatedly, that examination reveals that no 
method exists by which contributions made directly to individuals can 
qualify as charitable deductions and that establishing a charitable, tax-
exempt receptacle for known victims of tragedy is impossible. Moreover, 
no obvious choice exists for a noncharitable device to collect and disburse 
aid. The desire to assist victims of tragedy is a repetitive problem, but the 
unique facts of each situation make fashioning a single approach 
impossible. With foresight, however, creation of a community relief fund 
can surmount the tax and characterization issues. The mission of a 
community relief fund will be to relieve the hardships and distresses 
caused by tragic events as those events occur and victims are identified. 
Existing to benefit presently unknown victims of future tragedies will 
enable the community relief fund to qualify as a tax-exempt charitable 
fund. The community relief fund will also encourage contributions and 
enjoy public favor by allowing donors to designate gifts for specific 
persons that the community relief fund identifies as eligible recipients of 
its aid. 
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The homemade sign in the drugstore window commands attention: 
“Spaghetti Dinner this Saturday Night at the VFW, Fundraiser for Eric, age 
5, Who Needs a Bone Marrow Transplant.” The obituary of a father of two 
young children, killed by a hit and run driver states: “Donations to a schol-
arship fund for Fred’s children may be sent to Superior Bank.” Similar ap-
peals repeatedly occur.1 Fire, traffic accidents, random shootings, and other 
mayhem, which are unfortunate incidents to everyday living, create victims 
with pressing needs. Most frequently, these are local, isolated tragedies, not 
the regional or national disasters that grab widespread notice and precipitate 
governmental responses.2 While an isolated tragedy is just as devastating to 
the injured as is a major calamity,3 its victims often receive little or no so-
cietal aid other than perhaps the immediate, but very temporary, relief pro-
vided by the Red Cross or a similar agency.4 

Typically, friends, family, and community want to help. Not infrequent-
ly, they call upon an attorney to assist. A good client may ask, “How can we 

                                                   
1 See LAW REFORM COMM’N OF B.C., REPORT ON INFORMAL PUBLIC APPEAL FUNDS 1 

(1993), http://www.bcli.org/sites/default/files/LRC129-Informal_Public_Appeal_Funds.pdf; 
see also Robert A. Katz, A Pig in a Python: How the Charitable Response to September 11 
Overwhelmed the Law of Disaster Relief, 36 IND. L. REV. 251, 304 (2003) [hereinafter Katz, 
A Pig in a Python] (quoting a Red Cross official: ‘“Most disasters are small and don’t garner 
the kind of attention that prompts people to contribute . . . .’”). Surprisingly, there are few 
reported decisions involving disputes over contributions received pursuant to these appeals. 
Two that resolve claims of guardians to ownership and control of the contributions are 
Babcock v. Fisk, 41 N.W.2d 479 (Mich. 1950), and Union Trust Co., Guardian v. Children’s 
Aid Ass’n, 134 N.E. 207 (Ind. App. 1922). 

2 See Katz, A Pig in a Python, supra note 1; LAW REFORM COMM’N OF B.C. supra note 
1; see also Stephanie Strom, Here’s My Check; Spend It All at Once, N.Y. TIMES, Jan. 20, 
2008, at WK 3 (“At the Red Cross, 92 percent of the roughly 77,000 catastrophes it and its 
chapters addressed last year were single-family house fires, not exactly the stuff of national 
headlines.”). 

3 See Danshera Cords, Charitable Contributions for Disaster Relief: Rationalizing Tax 
Consequences and Victim Benefits, 57 CATH. U. L. REV. 427, 468 (2008) (“[V]ictims of less 
widely publicized disasters need help no less than the victims of more high profile 
disasters.”). 

4 See Strom, supra note 2 (explaining the traditional mission of the Red Cross is to be a 
first responder). The American National Red Cross was formed in 1881 and received its first 
congressional charter in 1900. See American Red Cross, The Federal Charter of the 
American Red Cross, http://www.redcross.org/museum/history/charter.asp (last visited May 
17, 2010). Although not a federal agency and primarily financed by voluntary contributions 
and cost recovery charges for some services, the Red Cross is “‘a federal instrumentality’” 
charged with maintaining a system of domestic and international disaster relief, among other 
responsibilities. Id. The disaster relief is to include “mitigating the sufferings caused by 
pestilence, famine, fire, floods, and other great national calamities.” Id. 
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set up a fund to collect contributions and pay the bills and expenses of the 
family?” This request propels the attorney into uncharted territory. Must an 
entity exist to receive contributions? What kind of entity is it? Is the entity 
charitable? Will contributions be tax deductible? Must income taxes be 
paid? Must a taxpayer identification number be obtained? These and similar 
questions bedevil the counselor. “Surely,” she thinks, “such common prob-
lems must have simple answers and prototype approaches.” 

Startlingly, there are no simple approaches, few easy answers, and no 
generalized solutions. Instead, those persons seeking to organize and supply 
aid to victims of sporadic, unconnected tragedies employ ad hoc responses, 
each with imperfections and limitations. This Article reviews those free-
standing solutions and indicates their principal shortcomings. To provide a 
framework for evaluating the differing alternatives, this Article initially 
must give attention to the applicable charitable trust law and to relevant fed-
eral gift tax and income tax provisions. After this initial review and an as-
sessment of the imperfect approaches that often are employed, this Article 
advances the proposition that a community relief fund provides the most 
effective vehicle for marshalling aid for victims of isolated tragedies. The 
establishment of a community relief fund would occur in advance of the 
tragedies that identify those who qualify for assistance. Additionally, once a 
tragedy has identified the victims and the victims have qualified for assis-
tance, the community relief fund may raise monies specifically to fulfill the 
grant of aid to those recipients. 

I. PERTINENT CHARITABLE TRUST AND FEDERAL TAX 
CONSIDERATIONS 

Charity, as a contemporary concept, has a remarkably imprecise defini-
tion despite an evolution stretching over more than four centuries.5 This 
characterization is true both for the strand of the contemporary definition 
embraced by current tax law6 and the strand that traces to charitable trust 
law. Historically, under charitable trust law, and today, for tax-exemption 
and trust law, an organization is charitable if its objectives constitute a 

                                                   
5 Many sources describe the development of charity as a legal concept. See, e.g., JAMES 

J. FISHMAN & STEPHEN SCHWARZ, NONPROFIT ORGANIZATIONS 72-77 (4th ed. 2010); BRUCE 

R. HOPKINS, THE LAW OF TAX-EXEMPT ORGANIZATIONS § 6.1 (9th ed. 2007). A frequently 
cited source for the origin of the present definition is the Preamble to the Statute of 
Charitable Uses, 1601, 43 Eliz., c. 4 (Eng.), but the roots of the concept in England 
undoubtedly trace back much earlier. 

6 Charitable is defined for federal income tax purposes in section 170(c) of the Internal 
Revenue Code; for estate tax purposes in section 2055; and for gift tax purposes in section 
2522. 
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proper purpose7 and that purpose is directed toward an indefinite segment of 
the community, a segment that is sufficiently large so that society has an 
interest in enforcing the pursuit of its purposes.8 

Echoing ancient antecedents, Restatement of the Law Third, Trusts, sec-
tion 28 articulates this definition: 

Charitable trust purposes include: 

(a) the relief of poverty; 
(b) the advancement of knowledge or education; 

(c) the advancement of religion; 
(d) the promotion of health; 

(e) governmental or municipal purposes; and 

(f) other purposes that are beneficial to the community.9 

Relevant federal tax law, in the main, parallels historic charitable trust 
law.10 Under tax law, charitable contributions are donations that are ex-
pended for statutorily identified goals,11 and charitable organizations are 
those who pursue those goals exclusively.12 The organization must pursue 
for public purposes one or more of the statutory categories, which include 
religious, charitable, scientific, literary, or educational purposes and preven-

                                                   
7 Charitable trust law purposes are stated well in the definition in RESTATEMENT 

(THIRD) OF TRUSTS § 28 (2003). See infra note 9. Embraced as proper purposes under the 
Code are “religious, charitable, scientific, testing for public safety, literary, or educational 
purposes, or to foster national or international amateur sports competition . . . or for the 
prevention of cruelty to children or animals.” I.R.C. § 501(c)(3). 

8 See Russell v. Allen, 107 U.S. 163, 167 (1882); see also GEORGE T. BOGERT, TRUSTS 
§ 54 (6th ed. 1987); AUSTIN WAKEMAN SCOTT ET AL., SCOTT AND ASCHER ON TRUSTS 
§ 38.9.2 (5th ed. 2006 & Supp. 2009); Catherine E. Livingston, Disaster Relief Activities of 
Charitable Organizations, 35 EXEMPT ORG. TAX REV. 153, 153 (2002); Ruth Rivera Huetter 
& Marvin Friedlander, Disaster Relief and Emergency Hardship Programs, EO CPE Text, 
Part K 223-26 (1999) (unpublished manuscript, on file with The Internal Revenue Service). 

9 RESTATEMENT (THIRD) OF TRUSTS § 28 (2003); see also Evelyn Brody, Charity 
Governance: What’s Trust Law Got to Do With It?, 80 CHI.-KENT L. REV. 641, 642 (2005) 
(“The definition of charity set forth in the Restatement of the Law of Trusts controls across 
the board, from inheritance disputes to federal tax law.”). 

10 Although not as succinctly stated as in the Restatement, the tax law purposes 
articulated in section 501(c)(3), echo the purposes of the Restatement, particularly with the 
aid of the elaboration contained in Treasury Regulation section 1.501(c)(3)-1(d). 

11 See supra note 7. 
12 Exclusively means primarily. See Treas. Reg. § 1.501(c)(3)-1(c). 
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tion of cruelty to children or animals.13 The term charitable, within the cata-
logue of purposes stated in the Internal Revenue Code section 501(c)(3), is 
a doorway that, via regulations, opens to a more expansive listing of per-
missible activities.14 Those activities pertinent to this discussion include: 
“relief of the poor and distressed or of the underprivileged; . . . lessening the 
burdens of Government; and promotion of social welfare.”15 

Setting the boundaries of proper charitable purposes that will satisfy 
both trust law and tax provisions is an elusive task regarding aid for victims 
of tragedy. Relief of poverty often is cited as the purpose that validates aid 
as charitable when the aid is given to those who suffer loss in a disaster or 
other calamity.16 The very term “relief of poverty” signals that those who 
seek to qualify for aid must exhibit economic need.17 Aid to victims of a 
disaster or tragedy, however, also may qualify as charitable on other 
grounds. The contributions may promote health through provision of medi-
cal care,18 or may serve governmental purposes because private donations 
perform a task government otherwise would undertake.19 Aid to victims also 

                                                   
13 The prohibition in Internal Revenue Code section 501(c)(3) against private inurement 

(a concept based upon the statutory phrase, “no part of the net earnings of which inures to the 
benefit of any private shareholder or individual”) together with the proscription in Treasury 
Regulation section 1.501(c)(3)-1(d)(1)(ii) (“An organization is not organized or operated 
exclusively for one or more of the [requisite] purposes . . . unless it serves a public rather 
than a private interest.”) form the public purpose requirements. 

14 See Treas. Reg. § 1.501(c)(3)-1(d)(2). 
15 Id. The term “relief of the poor and distressed” is read in the disjunctive although it 

clearly is stated in the conjunctive. See HOPKINS, supra note 5, § 7.2, at 199; Betsy Buchalter 
Adler & Barbara A. Rosen, Disaster! Practices and Procedures for Charities Providing 
Relief After 9/11: A Case Study, 96 J. TAX’N 297, 298 (2002). 

16 See Treas. Reg. § 1.501(c)(3)-1(d)(2) (using the phrase, “relief of the poor and 
distressed or of the underprivileged”); HOPKINS, supra note 5 (noting that “assistance to the 
poor, the indigent, the destitute” is the popular and ordinary use, not the legal meaning, of 
the term charitable). 

17 See Huetter & Friedlander, supra note 8 (a text issued originally as a training guide 
for Internal Revenue Service Exempt Organizations personnel emphasizes the presence of 
“severe financial hardship” as a basis for disaster relief to relieve the poor and the 
distressed). 

18 While neither Code section 170(c) nor section 501(c)(3)—the primary sections 
defining charitable purposes—mention provision of medical care as charitable, section 
170(e)(3) grants charitable deduction status to certain grants by corporations of inventory for 
ultimate use by “the ill, the needy, or infants.” See also Huetter & Friedlander, supra note 8, 
at 222 (noting that a fund to provide health care for dependents of armed services personnel 
killed in action would promote health and be charitable). 

19 Under the Restatement provision, “governmental or municipal” purposes are 
charitable. RESTATEMENT (THIRD) OF TRUSTS § 28 (2003). Additionally, contributions to 
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may qualify as charitable in some instances because the aid comes under the 
amorphous heading “other purposes that are beneficial to the community.”20 
Thus, while relief of poverty inherently includes an economic qualifier, the 
other headings of charity under which those who suffer from tragic events 
receive aid may or may not possess that requirement.21 

The Internal Revenue Service (Service) acknowledges that “[p]roviding 
aid to relieve human suffering caused by a natural or civil disaster or an 
emergency hardship is charity in its most basic form.”22 The relief of human 
suffering as articulated by the Service appears also to have an economic 
component. Suffering from a disaster qualifies the victim for immediate 
assistance without having to exhibit economic need, but justifying the con-
tinuation of a grant of assistance beyond the initial aftermath of the tragedy 
may require economic need.23 At the same time, absence of economic need 
may not disqualify the grant of benefits if there is other distress to alle-
viate.24 Importantly, even when economic loss is real and assistance clearly 
is justified, charitable relief from suffering falls well short of insurance 
 

                                                   
governmental units “for exclusively public purposes” are defined as charitable under Code 
section 170(c)(1). The classification of these contributions as charitable is based on the fact 
that these monies relieve governmental units of expenditures they otherwise would incur. 

20 RESTATEMENT (THIRD) OF TRUSTS § 28(f) (2003). The Restatement language “other 
purposes that are beneficial to the community” undoubtedly comes under the concept of 
relief of distress, addressing some other type of need, or lessening the burdens of 
government. Id. Without the additional qualifiers, the heading may be too broad. 

21 See Victoria B. Bjorklund, Reflections on September 11 Legal Developments, in 
SEPTEMBER 11: PERSPECTIVES FROM THE FIELD OF PHILANTHROPY 11, 16 (Foundation Center 
2002) (noting that distressed differs from poor or underprivileged); Huetter & Friedlander, 
supra note 8, at 221 (recognizing that financial hardship is not the only basis for finding that 
aid to victims of tragedy may qualify as charitable) (“A finding of charitable status may be 
based on the organization’s efforts to relieve the distressed condition, irrespective of whether 
the recipients are poor or destitute . . . .”); Katz, supra note 1, at 253 (noting that giving 
immediate, short-term relief to all who are in distress, without regard to financial means, is 
permitted, but distributing intermediate and longer term aid is allowed only after a 
determination of financial need and then only to obtain basic necessities). 

22 INTERNAL REVENUE SERVICE, PUBLICATION 3833: DISASTER RELIEF, PROVIDING 

ASSISTANCE THROUGH CHARITABLE ORGANIZATIONS 1 (2009), http://www.irs.gov/pub/irs-
pdf/p3833.pdf [hereinafter Publication 3833]. 

23 See id. at 8; Bjorklund, supra note 21, at 21; Katz, A Pig in a Python, supra note 1, at 
268. 

24 See supra note 21. 



SUMMER 2010 Community Relief Fund  219 

against financial loss.25 Moreover, mitigation of poverty excludes enrich-
ment on account of sudden misfortune.26 

The tax law requirement that a charitable organization pursue its pur-
poses for the benefit of the public echoes the sufficiently large and indefi-
nite segment of the community limitation of charitable trust law.27 Requir-
ing a sufficiently large but indefinite segment of the community to 
constitute the charitable class necessarily means that identifying those who 
will benefit from funds devoted to a charitable organization’s particular 
charitable cause is not possible at the time of an organization’s formation.28 
The initial inability to identify the specific beneficiaries is an absolute re-
quirement for a valid charitable trust.29 Thus, neither a specific individual, a 
few known individuals, nor a small ascertainable group can constitute a 
proper charitable class for a new organization.30 

The Internal Revenue Code (Code) confers incentives to assist and to 
engage in charitable activities on both donors and charitable organizations. 
The Code grants an income tax deduction to the taxpayer who makes a 
charitable contribution31 subject, however, to numerous limitations32 and 

                                                   
25 Relief of economic hardship is not intended to make the individual whole or to 

restore a prior position. See PUBLICATION 3833, supra note 22, at 12. Providing aid beyond 
demonstrated need constitutes more than incidental private benefit and is impermissible. See 
John D. Colombo, In Search of Private Benefit, 58 FLA. L. REV. 1063, 1100–01 (2006); 
Huetter & Friedlander, supra note 8, at 227. 

26 The massive aid received by families of those who died in the 9/11 attacks is a 
unique exception to this statement. The relaxation of rules for that event is unlikely to be 
repeated. See Bjorklund, supra note 21, at 20; Katz, A Pig in a Python, supra note 1, at 332–
33. 

27 See PUBLICATION 3833, supra note 22, at 9. 
28 See id. Boundary setting is difficult as evidenced by the uncertainty immediately 

following the 9/11 terrorist attacks. A leading practitioner at a major New York firm reports 
wrestling with the desire to create a fund to benefit a class of just thirteen survivors of the 
attacks. See Bjorklund, supra note 21, at 12–15. If a tragic event, e.g. flood or terrorist 
attack, affects a large number of people, the group whose members already are identified 
may be sufficiently large enough to constitute a charitable class if not all of them are likely to 
need aid. On the other hand, a handful of victims is too small to constitute a valid charitable 
group even if only one or two will need aid. See Huetter & Friedlander, supra note 8, at 224. 

29 See Treas. Reg. § 1.501(c)(3)-1(d)(ii); see also Livingston, supra note 8, at 153. 
30 NICHOLAS P. CAFARDI & JACLYN FABEAN CHERRY, TAX EXEMPT ORGANIZATIONS: 

CASES AND MATERIALS, 634 (2d ed. 2008). 
31 See I.R.C. § 170(a)(1). 
32 Total deductions for a taxable year may not exceed a percentage of the taxpayer’s 

contribution base (adjusted gross income for most taxpayers), with the maximum percentage 
being dependent upon whether the taxpayer contributes cash or property and, if property, the 
tax character of the property. See I.R.C. § 170. The amount of the contribution deduction 
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only if the donor itemizes her deductions.33 The recipient charitable organi-
zation is wholly exempt from federal income taxes,34 enabling it to apply to 
its charitable purposes the full amount of the contributions it receives. Ab-
sent qualification of the recipient as a recognized charitable entity, however, 
the donor receives no income tax deduction for her donation, and the recip-
ient organization will find itself to be a taxpaying entity. The ultimate do-
nee, the beneficiary of the aid, is the least concerned about federal income 
taxation, for the aid most likely is excludable from the recipient’s income.35 

Interestingly, under federal tax law, only an organization may receive 
and distribute charitable purpose funds that will generate a contribution de-
duction for the donor.36 Gifts directly to individuals, even for the most wor-
thy of purposes, cannot qualify for the tax deduction. An organization that is 
qualified to receive deductible contributions is not simply limited to activi-
ties in recognized categories of charitable purposes. Rather, in addition, the 
organization may not benefit the entity’s insiders,37 may not confer an im-
permissible private benefit,38 and may neither lobby beyond a de minimus 
extent nor participate to any degree in a political campaign in favor of or 
opposed to any candidate for public office.39 

Contributions for charitable purposes also may qualify for deduction 
from the federal gift tax.40 The gift tax rules describing a qualified charita-
                                                   
also is dependent upon whether the recipient is a public charity or a private foundation, the 
anticipated use of the donated property, and proper substantiation of the donation. See id. 

33 See I.R.C. § 161. As an itemized deduction, the contribution deduction reduces 
income tax at the donor’s highest marginal rate. 

34 See I.R.C. § 501(a), (c)(3). 
35 Section 102 excludes gifts from gross income; section 139 excludes payments that 

meet the definition of qualified disaster payments. If the payment is from a governmental 
unit and the recipient must establish need, it may be excluded under the social welfare 
doctrine. See Bailey v. Comm’r, 88 T.C. 1293 (1987), acq., 1989-1 CB 1; Rev. Rul. 76-144, 
1976-1 CB 17. 

36 The definition of a charitable contribution in the subparts of section 170(c) describes 
gifts to (1) governmental units; (2) a corporation, trust, community chest, fund, or 
foundation; (3) post or organization of war veterans; (4) domestic fraternal society, order or 
association; and (5) a cemetery company or corporation. All of the permitted recipients are 
entities; none is an individual. See I.R.C. § 170(c). 

37 Code section 501(c)(3) states the prohibition against private inurement, “[N]o part of 
the net earnings of which inures to the benefit of any private shareholder or individual . . . .” 

38 See Treas. Reg. § 1.501(c)(3)-l(d)(1)(ii). 
39 See I.R.C. § 501(c)(3) (“[N]o substantial part of the activities of which is carrying on 

propaganda, or otherwise attempting, to influence legislation . . . and which does not 
participate in, or intervene in (including the publishing or distributing of statements), any 
political campaign on behalf or (or in opposition to) any candidate for public office.”). 

40 See I.R.C. § 2522. 
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ble recipient mimic, in general, those of the federal income tax law.41 Un-
like the income tax, however, the donor who contributes to a qualified 
charity receives a gift tax deduction without limitations for the entire value 
of her transfer.42 On the other hand, even if the donee is not a qualified char-
itable organization, the donor—on whom the federal gift tax is imposed—
may be able to exclude part or all of the value of any gift from her taxable 
transfers as a so-called annual exclusion gift.43 But, to the extent the contri-
bution does not qualify for or exceed the annual exclusion, the gift will con-
sume a portion of the donor’s gift tax unified credit, which currently ex-
empts $1 million of total lifetime transfers (the lifetime exemption amount) 
from gift tax.44 

A transfer qualifies for the gift tax annual exclusion only if the recipient 
receives a present interest in the transferred property.45 A present interest is 
the immediate ability to use, possess, or enjoy the gift.46 A contribution to a 
charitable or a noncharitable entity for its own unrestricted use and benefit 
qualifies for a single annual exclusion. A gift to the entity that is intended 
not for the entity but to be redistributed by it to one or more individuals 
does not qualify because no specific recipient receives an unrestricted 
present interest.47 In this latter instance, the donor may not deduct the trans-
fer from her tax base, but instead she must report the gift on her gift tax re-
turn and reflect it as a reduction in her lifetime exemption amount. Because 
most donors will not make lifetime gifts exceeding $1 million, exhaustion 
of the lifetime exemption and actual payment of gift tax is generally an illu-
sory concern. Nevertheless, the use of the lifetime exemption amount is im-

                                                   
41 Compare I.R.C. § 170(c), and § 2522(a). As with the income tax, the only eligible 

recipients are entities. The gift tax definition, however, omits transfers to cemetery 
companies or corporations that are stated in Code section 170(c)(5). 

42 See I.R.C. § 2522(a)(2). 
43 Section 2503(b) excludes “gifts (other than gifts of future interests in property) made 

to any person . . . during the calendar year . . . .” The ceiling on the exclusion amount is 
$10,000, adjusted for inflation under the adjustment calculation stated in section 2522(b)(2). 
The present amount excludible under section 2503(b) is $13,000. 

44 See I.R.C. § 2505. 
45 As section 2503(b) does not offer an exclusion for “gifts of future interests in 

property,” the exclusion is available only for present interests. 
46 See Treas. Reg. § 25.2503-3(b). 
47 See Treas. Reg. § 25.2503-3(c), Exs. 1 & 3. If the ultimate beneficiary is a minor, 

however, the exception to the present interest requirement stated in section 2503(c) may 
apply. See infra notes 68–69 and accompanying text. 
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portant to wealthier donors,48 the ones most likely to make contributions of 
a significant amount to aid a victim of some calamity. Thus, those who so-
licit or encourage contributions and those who design the solicitations and 
the receptacles for donations necessarily must be attuned to the availability 
of either a gift tax charitable deduction (to exclude the entire contribution) 
or an annual exclusion (to cover the donation up to the value of the exclusion). 

The simplest way to make a gift of a present interest and to garner a gift 
tax annual exclusion is to make the contribution, without restrictions, direct-
ly to the victim. This approach, however, is undesirable when funds are to 
be raised from the public to aid those in distress. The intended beneficiary 
generally is in no position to wisely receive, manage, and employ the con-
tributions due to lack of maturity or physical or emotional impairment. Con-
tributions to an intermediary for the benefit of the victim are preferable. 
Focal questions then are whether the intermediary is charitable and tax-
exempt and whether the contributions are income and gift tax deductible or, 
alternatively, are eligible for the gift tax annual exclusion. 

II.  A PASSEL OF IMPERFECT CHOICES 

Numerous approaches exist for creating a vehicle that will provide aid 
to those who suffer hardship from a tragedy. Viable possibilities range from 
merely opening an account at a bank to creating a valid express trust. In at 
least one instance, a state has enacted a statute that contains a prototype 
agreement for collecting and distributing aid.49 These approaches and their 
attendant imperfections are described in this Section. Evaluation of the al-
ternatives indicates that no single approach is responsive to multiple factual 
settings. 

First mentioning an approach that sometimes is considered, but which 
should not be used, is appropriate. Without careful examination, establish-
ing a segregated fund within an existing charitable organization may appear 
possible. For example, the treasurer of a local church might be asked to hold 
contributions for a specific beneficiary as a separate entry within the 
church’s primary bank account and to disburse those monies at the direction 
of the church’s governing body or outreach committee. Using the church’s 
existing checking account is attractive because the account exists and a new 
taxpayer identification number is not necessary. Many believe this use is 
permissible because the project is humanitarian, not unlike serving the poor 

                                                   
48 Use of the gift tax exemption amount will decrease the total exemption available at 

the donor’s death to shelter assets from the federal estate tax (if an estate tax is then in 
effect). See I.R.C. § 2505. 

49 See OKLA. STAT. ANN. tit 6, § 3010 (West 2009). 
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and the needy as is done in other church programs. Unfortunately, this ap-
proach is improper, and the impropriety carries a risk to the church. Funnel-
ing the funds raised and distributions made for a specific individual through 
the church does not render the funds and distributions charitable.50 Use of 
the organization’s status to cover and disguise noncharitable funds may 
jeopardize the church’s own charitable status.51 Therefore, noncharitable 
donations should not be comingled with funds that are charitable, nor 
should the church be providing a façade of propriety for a noncharitable 
activity. Correctly advised, the church, at a minimum, bears a responsibility 
to segregate these contributed funds as a taxable account and to state clearly 
to donors that contributions are not deductible for income tax or gift tax. 
Acquiescence and silence simply are improper. 

Similar difficulties attend the use of a component fund within a com-
munity foundation or other charitable organization as a vehicle for collect-
ing and holding contributions to provide aid for indentified individuals. Fa-
cially, the broad charitable purposes of such an umbrella organization 
encompass relief of individual hardship suffered under tragic circumstances. 
Moreover, the umbrella charity seems an ideal choice to house a fund that 
distributes aid. The charity employs staff who can receive and administer 
funds as well as disburse and monitor their application. As with the pre-
vious example of the church holding a segregated fund, however, a funda-
mental problem with this approach exists. Funds collected for disbursement 
to identified individuals are not charitable in character.52 Unfortunately, this 
new special purpose fund would not be recognized as a qualified component 
fund. Instead, it would be taxable as a separate entity, and its presence could 
jeopardize the charitable status of the entire community foundation or other 
umbrella organization. 

                                                   
50 Because the funds are intended for a specific individual, that person is the true donee. 

Therefore, the contribution is not to the church, which is an organization described in section 
170(c). 

51 The degree of the threat to the tax-exempt, charitable status of the organization that 
collects funds for an individual as if the contributions were for the organization would 
depend upon the extent to which the organization engages in this activity. Section 501(c)(3) 
requires the activities of the organization be in pursuit of its charitable purposes exclusively 
(meaning “primarily” as stated in Treasury Regulation section 1.501(c)(3)-1(c)). An 
occasional and uninformed departure from the exclusive pursuit of proper purposes is 
probably no more than incidental. In that case, tax-exempt charitable status would not be 
lost, but segregating the noncharitable monies from the organization’s charitable assets and 
treating the monies as a taxable fund would be necessary. See Treas. Reg. § 1.50(c)(3)-
1(b)(i)(4). 

52 See supra text at notes 17–30. 



224 45 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL 

A community foundation usually contains component funds that are do-
nor advised.53 Donor advised funds also exist at mutual fund companies and 
elsewhere. Prior to the Pension Protection Act of 2006,54 a donor advised 
fund may have been thought to be a vehicle for collecting and disbursing 
funds for victims of tragedy. Making a distribution to individuals from a 
donor advised fund, however, now requires the payment of significant pen-
alty taxes.55 For that reason alone, a donor advised fund is not a viable al-
ternative for providing aid to victims of tragic events.56 The strictures of the 
Pension Protection Act may have a broader reach. If an existing component 
fund of a community foundation determines that aid to victims of tragedy is 
within its broad charitable purposes and decides to use funds previously 
donated for those broad purposes, but does so with the advice of its major 
donors, some unquantifiable risk exists that the fund could be classified as a 
donor advised fund.57 

Recognizing that placement within an existing charitable organization 
of monies newly collected for victims of tragedy does not confer charitable 
status and that a new, independent charitable fund cannot be created for 
identified individuals, the advisor turns to ascertaining whether an admitted-
ly noncharitable alternative exists that minimizes income, transfer tax, and 
other problems in an acceptable manner. A possibility that usually comes to 
mind is an account at a local financial institution. Initially, a basic bank ac-
count appears to be a simple device to collect contributions, hold the funds 

                                                   
53 A donor advised fund is a fund established within a public charity with the 

understanding that the donor, and possibly the donor’s successor or appointee, may give 
advice to the charity concerning the investment of the fund, the purpose of a grant from the 
fund, or the identification of a grant recipient. However, the public charity legally owns and 
controls the funds within the donor advised fund. See I.R.C. § 4966(d) (enacted as part of the 
Pension Protection Act of 2006, Pub. L. No. 109-280, 120 Stat. 7780 (2006)). Code section 
4966(d) defines a donor advised fund as a fund held by a public charity, other than a 
governmental unit, that is “identified by reference to contributions of a donor or donors . . . 
[and] with respect to which a donor . . . [or designee] has, or reasonably expects to have, 
advisory privileges with respect to the distribution or investment . . .” of the fund. 

54 See Pub. L. No. 109-280, 120 Stat. 7780 (2006). 
55 See I.R.C. § 4966. A tax of 20% of the distribution is imposed on the organization 

that owns the fund, and a tax of 5% of the distribution is imposed on any fund manager who 
agrees to the distribution with the knowledge that the distribution is taxable. See id. 

56 Also, using the donor advised fund as a receptacle to collect monies for an already 
identified victim of tragedy would be improper. See supra notes 50–51 and accompanying 
text. 

57 See supra note 53 (defining donor advised fund). The understanding that donors will 
give advice regarding the purpose of a grant and the identity of the recipient might be 
sufficient to recharacterize the fund as donor advised. 
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in a safe place, and disburse them as needed. A bank, especially one in a 
small community, may view its role in establishing and maintaining the ac-
count as a public service and a visible contribution to a popular and worthy 
cause.58 

The apparent simplicity of a bank account evaporates quickly. At the 
outset, identifying the owner of the account is necessary.59 Both individual 
and entity owners must supply an identification number, and an entity must 
supply documentation evidencing its legal existence.60 The account owner 
might be an organizer or a major donor, but the owner may not want mana-
gerial responsibility and almost certainly will not want to be the taxpayer on 
account income. For a multitude of reasons, the intended beneficiary should 
not be the account owner.61 An entity, trust, corporation, or other could con-
trol the account, but that necessitates formation of the entity and design of 
its features with the tax law in mind and with an understanding that the new 
entity will not have tax-exempt status. 

If a bank account is used, a statement of rules is necessary to govern 
distributions. At a minimum, the rules should identify those with authority 
to withdraw from the account and the purposes for which those with author-
ity may expend the funds. Additional and easily overlooked provisions in-
clude: guidance for terminating the account and disposing of remaining 
funds in the event of complete accomplishment of the stated purposes, the 
ineligibility of the beneficiary for assistance because of death, or the receipt 
of excess contributions due to arrival of insurance, governmental aid, or 
exuberant generosity of donors. In many instances, an additional considera-
tion will be the potential effect of the account on the eligibility of the bene-
ficiary for governmental programs, such as Medicaid or supplemental secu-
                                                   

58 See Sam Ott & Mary Beth Guard, Fundraising/Donation Accounts, Sept. 2, 2005, 
http://www.bankers online.com/ operations/donations.html (“Financial institutions have an 
important role to play as individuals and groups seek to provide aid to victims of tragedy or 
illness and establish deposit accounts to hold contributions.”). 

59 See 31 C.F.R. § 103.121(b)(2)(i) (2010) (imposing this obligation on financial 
institutions). 

60 See 31 C.F.R. § 103.121(b)(2)(ii) (2010). Permitted nondocumentary methods of 
verification, such as through third party sources or financial statements, appear to be 
inapplicable to a bank account informally established for a victim of hardship. Obtaining an 
employer identification number for such an account from the Service may be possible, as 
form SS-4 does permit “banking purpose” as a reason for securing a number. The person 
who is identified on the SS-4 form as the responsible party, however, assumes the task of 
proper reporting to and filing necessary returns with the Service. 

61 These reasons include: a desire to restrict access to the funds because of the victim’s 
physical, emotional, or psychological condition; the possible minority of the victim; and the 
existence of multiple potential grantees of funds. 
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rity income.62 Addressing all of these matters requires careful thought and 
clear exposition. These matters will occupy more than a brief visit with a 
bank teller and far more than completion of a three-by-five signature card or 
a standard account agreement form. 

The myriad of income and gift tax problems noted in the previous sec-
tion also attend the simple bank account when it serves as the receptacle for 
gathering and dispersing aid to relieve hardship from tragedy. Contributions 
to an account over which someone other than the intended beneficiary has 
discretion will not qualify for the gift tax annual exclusion.63 And, because 
no broad charitable class is present, but only an individual or a relatively 
few individuals who are suffering hardship incurred in some tragedy, the 
contributions do not qualify as charitable donations.64 Accordingly, donors 
to the account receive neither a gift tax nor an income tax deduction. If the 
account generates interest or other investment return, the income realized 
will be taxable. This result will surprise and shock the well-intentioned 
neighbor or other benefactor who, in blissful ignorance, agreed to open the 
account in her name with her social security number. Alternatively, those 
who formed an entity, such as a trust, to own the account will have to pre-
pare and file an income tax return for the entity and, perhaps, pay an un-
wanted tax.65 

                                                   
62 The issue is whether the funds in the account will be treated as an available resource 

in ascertaining eligibility for the governmental benefits. If someone other than the 
beneficiary has purely discretionary authority to distribute income or principal, the account 
may not be treated as an available resource. Otherwise, there is risk that it will be countable 
and hence, it may disqualify the beneficiary from eligibility for governmental benefits. See 
42 U.S.C.A. § 1396p(d) (West 2010) (the federal statutory rule for Medicaid benefits). The 
state in which the beneficiary is domiciled may promulgate regulations that will augment the 
federal statute. For people on or hoping to qualify for supplemental security income, see 
SSA’s Policy Information Site-POMS, §§ SI 01120.200, 001120.201, 01120.203, available 
at https://secure.ssa.gov/apps10/poms.nsf/subchapterlist!openview&restricttocategory= 
05011. If the victim of tragedy attends college, the victim may need to report the funds on an 
application for financial aid, which may adversely affect prospects for receiving aid. The 
current instructions for completing the Free Application for Federal Student Aid (FAFSA) 
indicate student investments that must be reported include Uniform Transfers to Minors Act 
(UTMA) and trust accounts. See U.S. DEP’T OF EDUC. COMPLETING THE FAFSA 2010-11, at 
43 (2010), http://studentaid.ed.gov/students/attachments/siteresources/CompletingtheFAFSA 
10-11.pdf. 

63 See Treas. Reg. § 25.2503-3(c). The account itself is not a person, and the intended 
beneficiary does not receive immediate use, possession, or enjoyment of the donation. 

64 See Katz, A Pig in a Python, supra note 2, at 262. 
65 A trust must file a federal income tax return if it has gross income of $600 or more or 

if it has any taxable income. See I.R.C. § 6012(a)(4). 
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Careful reflection on the issues involved with the stand-alone bank ac-
count may drive those who desire to collect funds for an already identified 
victim of tragedy to a more formal alternative, such as an express trust. The 
settlor of the trust may be an individual, a group of donors, or a sponsoring 
organization, such as a volunteer fire department. A carefully drafted trust 
will address the purposes for which expenditures can be made, the invest-
ment of the fund, relationship of the trust to the victim’s other resources 
(such as tort recoveries and insurance coverage), control of the trust assets 
presently or in the future by the beneficiary or other representative of the 
beneficiary, and disposition of remaining funds in the event of the benefi-
ciary’s death, attainment of stated purposes, or other event. Other issues that 
drafters ought to address when a trust agreement is prepared to benefit a 
victim of tragedy include the revocability or irrevocability of the trust, its 
tax status, potential succession of trustee and other advisors, and the effect 
of trust assets on eligibility of the beneficiary for governmental benefits. As 
with a bank account, these important and pertinent issues require time and 
thought to address. 

If a trust is utilized, substantive tax issues lurk and must be addressed. 
As with the bank account, if the funds are collected for identified benefi-
ciaries but will be disbursed only when determined to be appropriate, no gift 
tax annual exclusion is available to donors.66 Moreover, establishing the 
trust to alleviate the hardship or suffering of a specific individual or an iden-
tified and limited group of individuals does not classify the trust as charita-
ble.67 Accordingly, donors’ contributions to the trust, like those to a bank 
account, do not qualify for income or gift tax charitable deductions. 

When only one intended beneficiary exists and that person is under age 
twenty-one, garnering gift tax annual exclusions for donations may offset 
the absence of a gift tax charitable deduction.68 With this goal in mind, the 
trust might be structured to comply with Code section 2503(c).69 A gift tax 
annual exclusion is available under that section for contributions made into 
a trust under which the trustee is given broad discretion to use income and 
principal for a beneficiary under age twenty-one, provided the beneficiary 
will receive unexpended assets or gain control of them upon reaching age 
twenty-one. Additionally, in the event of the beneficiary’s death before 

                                                   
66 See Treas. Reg. § 25.2503-3(c). 
67 See Katz, A Pig in a Python, supra note 2, at 262. 
68 See I.R.C. § 2503(c). 
69 Section 2503(c) states an exception to the requirement that a gift confer a present 

interest in the donee in order to constitute an annual exclusion gift. See supra notes 45–47 
and accompanying text. 
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reaching age twenty-one, the assets then held in the trust must either be dis-
tributed to the beneficiary’s estate or pass pursuant to the exercise or default 
provision of a general power of appointment.70 If each donor contributes no 
more than the annual exclusion amount to a trust that satisfies the require-
ments of section 2503(c), the absence of a gift tax charitable deduction be-
comes irrelevant. While gift tax issues are mitigated and perhaps eliminated 
with use of a section 2503(c) trust, the vehicle is far from a universal solu-
tion. The trust may be used only for a single victim under age twenty-one, 
and donors receive no income tax deduction. Moreover, the beneficiary’s 
control of the funds at age twenty-one is a most unattractive requirement 
when the beneficiary lacks maturity or good judgment or, for any other rea-
son, should not receive full access to the remaining assets at that age. 

Another potential vehicle when a sole, known, and young victim of 
tragedy exists is the use of the Uniform Transfers to Minors Act71 (UTMA). 
An UTMA account is not a trust. The account is a unique, statutory custo-
dianship governing the establishment, administration, and distribution of 
gifts or other transfers to benefit a beneficiary under age twenty-one or, in 
some jurisdictions, an age as young as eighteen.72 The property contributed 
to an UTMA account belongs to the beneficiary,73 but a designated custo-
dian manages the property and makes the decisions regarding distribu-
tions.74 The contributions qualify for the gift tax annual exclusion and the 
minor beneficiary is the taxpayer on any income generated by investment of 
the account.75 Thus, the UTMA account avoids the need to file a fiduciary 
income tax return, but as with a section 2503(c) trust, its use is restricted to 
a single beneficiary76 who is under age twenty-one, or in some states as 

                                                   
70 See id. 
71 See UNIF. TRANSFERS TO MINORS ACT, 8C U.L.A. 13 (1983). Nearly every state has 

enacted the UTMA, although individual state departures from the Act as promulgated detract 
from its uniformity. The UTMA represents a revision, restatement, and replacement of the 
Uniform Gifts to Minors Act, originally promulgated in 1956. See id. at 1-3. 

72 The UTMA stipulates that termination occurs at age twenty-one with respect to gifts 
to a custodianship. See UNIF. TRANSFERS TO MINORS ACT § 20, 8C U.L.A. 72-76 (1983 & 
Supp. 2009). Some jurisdictions, among them Kentucky, Louisiana, Michigan, Nevada, 
Rhode Island, South Dakota, District of Columbia, and the Virgin Islands, have adopted age 
eighteen as the time for termination. See id. Others specify age twenty-one as the default and 
permit the donor to specify another age, as early as eighteen. Those states include Arkansas, 
California, Maine, and North Carolina. See id. Tennessee provides age twenty-one as the 
default age, with the donor permitted to specify an age as old as twenty-five. See id. 

73 See id. § 11(b). 
74 See id. §§ 12–14. 
75 See Rev. Rul. 59-357, 1959-2 C.B. 212. 
76 See UNIF. TRANSFERS TO MINORS ACT § 10, 8C U.L.A. 45–46 (1983). 
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young as eighteen. Property remaining in the account at the age for termina-
tion must pass at that time to the beneficiary who acquires complete control 
over it. 

Either an UTMA account or a section 2503(c) trust is an acceptable 
choice for raising funds that will be irrevocably dedicated to benefitting a 
single beneficiary who is under twenty-one. Importantly, under either ve-
hicle no diversion of funds to anyone other than the one, original benefi-
ciary is permissible. Primary advantages of either approach are the broad 
discretion given the trustee or custodian and the certainty of gift and genera-
tion skipping annual exclusions for donors. If donors are to be assured of 
annual exclusions, however, they must limit contributions to no more than 
the applicable exclusion amount for the year of the gift.77 Here again, the 
primary disadvantage of each of these arrangements is that complete control 
passes to the beneficiary as early as eighteen (in the case of some UTMA 
accounts) but no later than age twenty-one (for section 2503(c) trusts and 
most other UTMA accounts). Moreover, if the beneficiary’s qualification 
for governmental benefits is a concern, the adverse effect of amounts held 
in the UTMA account or section 2503(c) trust on eligibility must be consid-
ered.78 Yet another consideration is the adverse income tax consequences 
that may attend use of these devices. While the UTMA account belongs to 
the beneficiary and hence is taxable to the beneficiary, the so-called kiddie 
tax will cause the income to be taxed at the marginal rate applicable to the 
beneficiary’s parent(s).79 Income distributed from a section 2503(c) trust is 
taxable to the beneficiary, but because of the kiddie tax, the income is taxed 
at the parental marginal rate.80 

                                                   
77 The privilege of splitting gifts under section 2513 with the consent of both spouses 

allows one spouse of a married couple to make the contribution, but the couple may claim 
two annual exclusions. The donors must evidence their consent to split the gift by filing a 
federal gift tax return. See Treas. Reg. § 25.2513-2. 

78 As noted, the assets in an UTMA account belong to the beneficiary. Thus, the assets 
could act as an available resource in determining eligibility for governmental benefits even 
though the custodian has discretion as to the timing of distributions. The trustee of a section 
2503(c) trust generally has broad discretion over the timing of distributions. Thus, the trust’s 
assets may not be countable resources until the time arrives for mandatory distribution to the 
beneficiary. See supra note 62. 

79 Passive income of a child under age eighteen and, in some cases as old as age twenty-
three, in excess of a certain amount (roughly the exemption for dependent children plus the 
child’s earned income) is taxable at the parental rate. See generally I.R.C. § 1(g). 

80 The income will be taxed to the trust if not distributed. See I.R.C. §§ 661–663. If the 
trustee is a parent of the beneficiary and distributions are in discharge of the parental 
obligation of support, the parent becomes the taxpayer. See I.R.C. §§ 677(b), 678(c). 
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A so-called Crummey trust81 is a more widely applicable option for ad-
dressing and solving the gift tax problem. A trust beneficiary of any age 
may receive a Crummey withdrawal power.82 Withdrawal powers also 
could be conferred on multiple trust beneficiaries.83 If a beneficiary pos-
sesses an immediate right to withdraw each contribution to the trust, the 
donor of the gift has conferred a present interest on the donee. Thus, an an-
nual exclusion is available for the gift. Unfortunately, use of Crummey 
withdrawal powers in a fund to provide relief from tragedy generally is un-
desirable. The glaring problem is the immediate and unlimited control given 
to the beneficiary over all or some part of each contribution. Presumably, a 
primary reason for having contributions flow into a trust rather than directly 
to the intended beneficiary is to enable someone other than the beneficiary 
to hold, administer, and distribute the funds. Placing immediate and full or 
nearly full control in the beneficiary undercuts that intent. 

Failing to inform the beneficiary of the withdrawal power is not a solu-
tion to the problem of beneficiary control. For the withdrawal power to have 
substance, the beneficiary must receive notice of its existence each time a 
contribution is made to the trust or fund.84 This requirement quickly be-
comes burdensome and awkward when the trustee receives numerous con-
tributions. Nor can beneficiary control be blunted by stipulating that the 
withdrawal right is exercisable only with the consent of another individual, 
someone who presumably is a reliable person of good judgment. If limited 
in that manner, the withdrawal right would be effective, at best, only as to 
one-half of the value of the contribution.85 

                                                   
81 The name derives from Crummey v. Comm’r, 397 F.2d 82 (9th Cir. 1968), a decision 

confirming the availability of a gift tax annual exclusion when a trust beneficiary is given an 
immediately exercisable power to withdraw a contribution to the trust. The Service signaled 
its agreement with the Ninth Circuit decision in Priv. Ltr. Rul. 80-04-172 (Nov. 5, 1979). 

82 If the trust beneficiary to whom a withdrawal power is given is a minor, nothing may 
impede appointment of a guardian who is able to exercise the withdrawal power on behalf of 
the minor. See Priv. Ltr. Rul. 80-04-172 (Nov. 5, 1979). 

83 See Estate of Cristofani v. Comm’r, 97 T.C. 74, acq., 1992-1 C.B. 1. The extent to 
which a withdrawal power will be sufficient to support an annual exclusion without some 
type of additional beneficial interest given to the holder of the power is addressed in Estate 
of Kohlsaat v. Commissioner, 73 T.C.M. (CCH) 2732 (1997), and Tech. Adv. Mem. 97-31-
004 (Apr. 21, 1997). 

84 See Tech. Adv. Mem. 95-32-001 (Apr. 12, 1995); see also Rev. Rul. 81-7, 1981-1 
C.B. 474. 

85 The withdrawal right could constitute a power of appointment exercisable in 
conjunction with another whose interest is adverse and, therefore, would (1) not be a general 
power of appointment and (2) not confer the necessary “unrestricted right to the immediate 
use, possession, or enjoyment of property.” Treas. Reg. § 25.2503-3(b); see also I.R.C. 
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Creating the trust for multiple beneficiaries, with each given the right to 
withdraw contributions, introduces new complications. If the withdrawal 
power of each beneficiary pertains to the donations from each contributor, 
elaborate bookkeeping may be necessary. Assuming the existence of a tax 
on generation-skipping transfers, the contribution may be a taxable, direct 
skip without the benefit of annual exclusions if all the beneficiaries are in a 
generation two or more below the generation of the donor.86 

Limiting the right to withdraw to a short time period might somewhat 
mitigate the risk that the beneficiary will exercise a withdrawal right, obtain 
possession of the contribution, and unwisely dissipate the funds.87 However, 
a withdrawal power that lasts for only a short period (say, thirty days) and 
then lapses introduces yet another complication. The lapse of a withdrawal 
right is a transfer by the power holder that is subject to federal gift taxation 
if some other party benefits from the lapse.88 Adverse tax consequences re-
sult, however, only to the extent the value that might have been withdrawn 
exceeds the greater of $5,000 or 5% of the amount that was subject to the 

                                                   
§ 2514(c)(3)(B). Alternatively, the withdrawal right could constitute a power of appointment 
exercisable in favor of the power holder and in favor of, but only in conjunction with, 
another person. However, the power is not subject to an ascertainable standard, and the other 
person does not possess an adverse interest. In that situation, the power would be a general 
power only as to a fractional part of the property where the numerator is one and the 
denominator is the number of persons who must join in the exercise of the power. See I.R.C. 
§ 2514(c)(3)(C). Moreover, if another must join in the exercise, the intended beneficiary 
arguably does not have the requisite “unrestricted right to . . . immediate . . . possession,” 
with the consequence that no annual exclusion is available. Treas. Reg. § 25.2503-3(b). 

86 A direct skip in this context occurs when a transfer subject to the gift tax is made in 
trust and all beneficiaries are two or more generations below the generation of the donor. See 
I.R.C. §§ 2612(c)(1), 2613(a)(1)-(a)(2)(A). The trust in that case is a skip person. See id. An 
annual exclusion under the tax on generation skipping transfers will not be available for a 
multiple beneficiary trust that is a skip person. See I.R.C. § 2642(c)(1)-(2). Generation 
assignment is governed by section 2651(d) if the donor and trust beneficiary are unrelated. If 
the donor is more than 37.5 years older than the trust beneficiary (or all beneficiaries), being 
the victim(s) of tragedy, the trust will be a skip person. See I.R.C. § 2651(d). 

87 In Private Letter Ruling 80-04-172, the Service approved a withdrawal right that 
expired after a period of thirty days. The Ninth Circuit approved a period of fifteen days in 
Estate of Cristofani v. Commissioner, 97 T.C. 74 (1991). The Service determined that two 
days was too short in Revenue Ruling 81-7, 1981-1 C.B.474. 

88 A lapse of a power is equivalent to a release of the power. See I.R.C. § 2514(e). A 
release is a transfer within the scope of the federal gift tax. See I.R.C. §§ 2514(b), (e). A gift 
occurs, however, only if some other beneficiary, present or future, will benefit from the lapse 
of the power. If only one beneficiary exists, no gift results from the lapse because a person 
cannot make a gift to herself. See I.R.C. § 2514. 
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lapsing power.89 Thus, limiting contributions to the trust to the 5% or 
$5,000 threshold or making the power holder the sole present and future 
beneficiary of the trust avoids this adverse consequence.90 Often, however, 
as with multiple beneficiary trusts or contingent beneficiary arrangements, 
someone other than the power holder will have an interest in the trust. 
Moreover, placing a ceiling on the amount of contributions may be devilish-
ly difficult. Thus, a gift or series of gifts triggered by lapsing powers creates 
both a potential and undesirable use of the beneficiary’s lifetime gift tax 
exclusion and, at a minimum, a monitoring, bookkeeping, and tax-reporting 
nightmare. 

In summary, a Crummey trust is an enticing choice because it can serve 
as a receptacle for assembling aid for beneficiaries of any age and for mul-
tiple beneficiaries as well as for only one victim. The trust’s terms may pro-
vide that excess funds that possibly remain after all appropriate aid is dis-
bursed can be diverted to others, revert to donors, or be distributed in some 
other manner. A Crummey trust, however, features numerous negative 
attributes. If created for multiple beneficiaries, no annual exclusion for any 
of the contributions under the generation-skipping transfer tax will be avail-
able. Gift tax annual exclusions are available only up to the exclusion 
amount for the year of donations. The need to notify the intended aid recip-
ients of each donation to the trust and the right to withdraw the donation 
introduces undesirable administrative complexity. Moreover, existence of 
the trust also may adversely affect the beneficiary’s eligibility for Medicaid 
or other benefits. 

The difficulty in selecting an appropriate vehicle to benefit a victim of 
tragedy led one state to enact legislation articulating a “statutory support 
trust.”91 Although its name somewhat misses the mark, the statutory support 
trust is a prototype irrevocable trust that is available to a bank or trust com-
pany that is willing to receive and administer funds to assist a specific bene-
ficiary in coping with an identified tragedy or hardship.92 The statutory pro-
totype form identifies issues that completion of the prototype’s suggested 
form provisions should address.93 The hardship or condition to be alleviated 
must be stated, the trustee identified, the need for consultation with others 
considered, and the distribution that will occur on cessation of need or on 

                                                   
89 See I.R.C. § 2514(e). 
90 See I.R.C. § 2514. 
91 See OKLA. STAT. ANN. tit. 6, § 3010 (West 2009). 
92 See id. para. A. 
93 See id. para. B. 
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other termination must be specified.94 The trust is necessarily limited to 
benefit an identified individual, and the needs that a statutory support trust 
might address are not limited to those that would be acceptable if the trust 
were established solely for charitable purposes and for a proper charitable 
class.95 Clearly, the trust is not intended to and will not qualify as a charita-
ble trust.96 Consequently, donations to it will not generate either an income 
tax or a gift tax charitable deduction.97 Due to the discretion granted to the 
trustee, donations also will not qualify for the gift tax annual exclusion.98 

The prototype form for creating a statutory support trust does force con-
sideration of crucial issues. The form contains desirable provisions, includ-
ing a spendthrift clause99 and a requirement that the trustee annually account 
to the beneficiary or her agent or other fiduciary.100 Under the prototype 
language, income and principal of the trust are distributable “as the [t]rustee 
determines, in the [t]rustee’s sole discretion, to be necessary or advisable 
for the health, maintenance, support, education and welfare” of the benefi-
ciary.101 While not clearly imposing an ascertainable standard,102 this lan-
guage may protect the beneficiary against a trustee who is overly reluctant 
to make benefits available. At the same time, however, this language may 
create a right in the beneficiary to compel distributions in a manner that 
may disqualify the beneficiary from Medicaid and other means tested gov-

                                                   
94 See id. 
95 The statutory support trust is “to assist the beneficiary…in the payment of medical, 

financial, educational, humanitarian or other similar needs.” Id. para. A. While the first three 
purposes may be charitable, the last two certainly fall outside the definition of charitable. 
The recitals in the prototype form refer to provision “generally for the welfare and security of 
. . . [the] beneficiary.” Id. para. B. The completion of the form for a specific statutory support 
trust theoretically could narrow the purposes of that particular trust to ones that exclusively 
are charitable. 

96 Even if the purposes are restricted to charitable ones as suggested, supra note 95, 
creation of the trust for a known beneficiary or beneficiaries identifies a class too narrow to 
constitute a charitable class. See supra notes 28–30 and accompanying text. 

97 See supra notes 32–34 and accompanying text. 
98 See supra notes 40–41 and accompanying text. 
99 See OKLA. STAT. ANN. tit. 6, § 3010, para. B, § 2, para. 2 (West 2009). 
100 See id. para. 3. 
101 Id. § 4, para. 1. 
102 Standards relating to health, education, maintenance, and support generally are 

considered to be ascertainable. See, e.g., I.R.C. § 2514 (c)(1); UNIF. TRUST CODE § 103(2) 
(amended 2005). But, the proviso in the statutory support trust that reads, “as the Trustee 
determines, in the Trustee’s sole discretion” appears also to base the decision to make or not 
make a distribution on the trustee’s subjective evaluation of the circumstances and not solely 
on an ascertainable standard. OKLA. STAT. ANN. tit. 6, § 3010, para. B, § 4, para. 1. 
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ernmental programs.103 In overall assessment, a statutory support trust sup-
plies a useful checklist of features for the design of a trust to aid one who 
suffers from hardship, but the convenience of the format obscures signifi-
cant issues. Consequently, the statutory format should not be used without 
critical examination. 

The numerous alternatives for collecting and disbursing aid evidence 
common concerns and intractable problems. All of the alternatives lack stat-
us as qualified charitable organizations under the Code, meaning that con-
tributions to them will not generate a federal income tax charitable deduc-
tion nor be covered by the federal gift tax charitable deduction. Expected 
contributions in modest amounts, however, may be excludable from gift 
taxation, and tax advantages are unlikely to be the primary motive for many 
donations. Significantly, several alternative funding approaches, the section 
2503(c) trust, UTMA account, and Crummey trust, are designed so that 
each donor’s contribution is excludable from federal gift tax up to the 
amount of the annual exclusion. These options virtually eliminate gift tax 
concerns if all contributions are modest. Unfortunately, the UTMA account 
and the section 2503(c) trust are only available for a single beneficiary who 
is under age twenty-one. While the Crummey trust is usable for beneficia-
ries of all ages, it is administratively burdensome and contains potential 
transfer tax traps for the beneficiaries and donors. The remaining alterna-
tives, including an informal bank account, a trust with wholly discretionary 
distribution provisions, and the statutory support trust, fail to eliminate gift 
tax problems. 

None of the available alternatives create a receptacle that is income tax 
exempt; each fund, other than the UTMA account,104 is a taxable entity re-
sponsible for filing appropriate federal and, possibly, state income tax re-
turns and for paying any net liability. Theoretically, investing contributions 
solely in tax-free municipal bonds or a tax-free bond fund could avoid in-
come tax liability, but the nuisance of being a taxable entity is not likely 
insignificant. 

The informed advisor who is called upon to recommend the best alter-
native for organizing a fund to aid an identified victim of tragedy must se-
lect from an unappetizing smorgasbord. The advisor is hard pressed to iden-
tify the most attractive choice. Moreover, an advisor must select and craft 
each solution as each new tragedy occurs. The advisor not only must choose 

                                                   
103 See supra notes 62 and 78. 
104 An UTMA account is not an entity for income tax purposes. The beneficiary of the 

account owns the accounts assets, making the beneficiary the taxpayer on all account 
income. See supra note 75. 
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an approach that addresses tax issues but also must consider the myriad of 
operational questions each unique fund presents. Whatever the circum-
stances, the repetitive task of inventing the wheel for each new situation 
poses a risk of multiple, imperfect circles. The next Section recommends a 
better alternative for addressing the repetitive need to provide benefits for 
victims of tragedy, an alternative that creates a recognized tax-exempt, char-
itable purpose fund and confers on donors desirable income and gift tax 
deductions. 

III.   ANTICIPATORY CREATION OF A COMMUNITY RELIEF FUND 

Both tax and trust law indicate that a fund to aid a victim of hardship 
should not be created after the tragic event that identifies the victim. Both 
bodies of law require a charitable fund to be established for a class of indef-
inite beneficiaries, not for an identified person or group.105 Consequently, 
charitable status and favored tax treatment are impossible when the creation 
of the fund occurs after the tragic event. Tragic events, however, occur with 
regularity, although not on any predictable time schedule. Persons who ex-
perience destructive storms, horrific accidents, and catastrophic medical 
expenses will always exist. Fortunately, trust and tax law allow the estab-
lishment of a fund presently to benefit those unidentified members of the 
public who, because of unexpected and unanticipated future events, will 
become victims and suffer hardship.106 Accordingly, a community may an-
ticipate tragic events and accumulate monies for application in relief of fu-
ture hardship and distress. A fund created for these purposes might be 
known as a community relief fund. Donations to a community relief fund 
generate an income tax contribution deduction107 and are wholly deductible 
from transfers subject to federal gift tax.108 Moreover, grants to those who 
suffer from tragic circumstances should not be taxable income.109 

The charitable class, i.e., the potential beneficiaries of a community re-
lief fund, will all be members of the public, most likely the entire public 
residing within a specified geographic area. Identification of the actual ben-
eficiaries will occur as they experience tragedy and suffer hardship, making 
them eligible for distributions to alleviate their distress. The benefit each 
recipient will enjoy could be viewed as a private benefit, for only a limited 
                                                   

105 See supra notes 28–30 and accompanying text. 
106 This assertion is nothing more than another way of stating that charitable purposes 

include relief of those who suffer hardship or who become distressed. See supra notes 9–15 
and accompanying text. 

107 See supra notes 31–33. 
108 See I.R.C. § 2522. 
109 Section 102 should exclude the disbursements as gifts. 
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number of persons actually will receive assistance.110 The private benefit, 
however, is a by-product of the primary activity of the community relief 
fund. The individuals identified by the occurrence of tragic events and se-
lected by the fund to receive aid are merely the instrumentalities through 
which the fund’s charitable mission is accomplished. Therefore, the benefits 
are only incidental private benefits and are not impermissible ones.111 

The need to anticipate the usefulness of a community relief fund and to 
establish it prior to the identification of victims suggests that creating the 
fund within an existing, visible, and public charitable organization is advis-
able. Doing so will minimize the expense of establishing the relief fund and 
will immediately characterize the fund as a component of a public chari-
ty.112 The expense of establishing a community relief fund will be mini-
mized because a new component fund of an existing public charity needs no 
separate legal format. Filing organizational documents and ongoing reports 
with the state or with the Service will not be a requirement.113 The public 
charity status that accompanies residence within an existing public charity is 
desirable because the residence gives donors preferential contribution de-
duction limits114 and greater latitude to donate assets in kind than available 

                                                   
110 A tax-exempt and charitable organization is not permitted to operate for private 

benefit, as distinguished from serving a public interest. See supra notes 8 and 13. 
111 While substantial private benefit is improper, private individuals may receive 

benefits from a charitable organization when achieving the exempt objectives is impossible 
without benefitting individuals directly and the benefit that any single individual receives is 
insubstantial in relation to all benefits. See HOPKINS, supra note 5, at § 20.11(a). 

112 A public charity is a section 501(c)(3) organization that escapes private foundation 
status by satisfying the requirements of sections 509(a)(1), (2), or (3). Unless the 
organization is supporting another public charity as described in section 509(a)(3), a public 
charity must satisfy a mathematical test evidencing significant financial support from the 
general public. For the public support test applicable to section 509(a)(1) organizations, see 
section 170(b)(1)(A)(vi) and Treasury Regulation section 1.170A-9(e). For the public 
support test applicable to organizations qualifying as public charities under section 509(a)(2), 
see Treasury Regulation section 1.509(a)-3(f) to (m) in addition to that Code section. 

113 The community relief fund would be a constituent element, i.e., a component fund 
within the public charity. Its purposes must be within the broader purposes of the public 
charity. Reports of its activities would be part of and be subsumed within the reports of the 
larger organization. 

114 Cash donations to public charities are deductible up to 50% of the donor’s 
contribution base (usually adjusted gross income), and donations of property that if sold 
would produce long term capital gain are deductible up to the lesser of 30% of the donor’s 
contribution base or the percentage allowable for cash contributions that remains after taking 
into account contributions of cash for the tax year. See I.R.C. § 170(b). In contrast, cash 
donations to private foundations are deductible up to a ceiling of 30% of the taxpayer’s 
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without public charity classification.115 Public charity status also sidesteps 
the prohibited transaction rules that the Code imposes on private founda-
tions.116 

A community foundation may be an ideal candidate to house a commu-
nity relief fund within its structure.117 Other organizations, such as the local 
or regional United Way, Salvation Army, or Red Cross may be equally ap-
propriate choices. Indeed, such a public charity might serve as the catalyst 
to spur the formation of a relief fund for a city, county, or other geographic 
area that considers itself a community. Placement of the community relief 
fund within an existing public charity offers tangible and intangible benefits 
in addition to ease of formation and immediate public charity status. If 
made a part of an organization that already enjoys an affirmative public per-
ception, the community relief fund instantly acquires a positive image. 
Moreover, the existing staff of the umbrella organization is available to as-
sist the new component fund. The staff of a public charity is familiar with 
the routine of fundraising, contribution acknowledgement, prudent invest-
ment policies, grant reviews, and grant management as well as with appro-
priate follow-up procedures that assure donors, the general public, govern-
ment agencies, and the grant-making organization itself that the charity has 
applied distributions to the intended objective. 

Housing the community relief fund within an existing public charity 
may have drawbacks. Public charities, including community foundations, 
may operate under policies that are hostile to a fund intended to make grants 
directly to or for the benefit of individuals. While only private foundations 
are subject to expenditure responsibility for grants to other private founda-
tions or individuals,118 public charities may be hesitant to make grants to 
recipients who are not themselves public charities.119 Selecting scholarship 

                                                   
contribution base and donations of so-called long term capital gain property are subject to a 
ceiling of 20%. See id. 

115 The deduction for a contribution of long-term capital gain property is limited to the 
taxpayer’s cost basis unless the property is qualified appreciated stock. See I.R.C. 
§§ 170(e)(1)(A), (e)(5). 

116 See I.R.C. §§ 4941–46 (stating the private foundation prohibited transactions rules). 
117 A community foundation almost always qualifies as a public charity by satisfying 

the support test articulated in Treas. Reg. § 1.170A-9(e)(10) (stating provisions unique to 
community foundations). 

118 See I.R.C. § 4945(h) (stating the expenditure responsibility obligation imposed on 
private foundations). 

119 This hesitation is based on a misapprehension. The basis of the misapprehension is 
an incomplete understanding of the expenditure responsibility obligation and a general and 
inaccurate notion that making charitable grants to individuals is never permitted. 
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recipients may be a singular exception to this policy. Other types of grants 
to individuals, while permissible, fall outside their existing grant-making 
policies, and a change in policy will provide a new and unfamiliar focus. 

An independent community relief fund is an alternative to placing one 
within an existing public charity. Establishment of a separate organization, 
however, entails expense for initial formation and for tax qualification. A 
separate entity also would have its own ongoing administrative expenses. 
Moreover, a freestanding fund would not acquire the instant community 
recognition and approbation that generally attaches to an existing and visi-
ble community member such as a community foundation or United Way. 
Nor would a newly created fund enjoy the services of an existing, trained 
staff. 

Additionally, an independent community relief fund would face the task 
of qualifying as a public charity. Although the likelihood is high, no assur-
ance exists that the fund will be able to attract a sufficiently large number of 
donations so that it will normally have more than one-third of its support 
from the general public and, therefore, enjoy public charity status.120 If the 
new fund cannot attract broad public support but instead must rely on the 
generous contributions of a relatively few donors or a limited number of 
families, it runs the risk of being classified as a private foundation. That 
consequence would subject the fund to a series of prohibited transaction 
rules, including strict prohibitions against self-dealing121 and against certain 
distributions and expenditures.122 As a private foundation, the new fund 
would also encounter a minimum distribution requirement123 and the obliga-
tion to exercise expenditure responsibility over its grants.124 

If the new fund is classified as a private foundation, the community re-
lief fund still may proceed to make grants to individuals without making 
prohibited and taxable expenditures so long as its selection and eligibility 
criteria are nondiscriminatory and are proper expressions of and directly 
related to the organization’s charitable purposes.125 While private founda-
tions must make certain grants to individuals pursuant to procedures ap-

                                                   
120 See Treas. Reg. § 1.170A-9(f)(3) (stating that even though the primary test for 

satisfying the public support requirement for a Code section 509(a)(1) organization is 
whether one-third or more of its support comes from the general public, the requirement may 
be met if contributions from the general public normally are a minimum of 10% of total 
support and if the organization exhibits other indicia of a public entity). 

121 See I.R.C. § 4941(a)-(b). 
122 See I.R.C. § 4945. 
123 See I.R.C. § 4942 (a)-(b). 
124 See I.R.C. § 4945(d)(4)(B). 
125 See I.R.C. § 4945. 
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proved in advance by the Service, those grants are ones made for “travel, 
study, or other similar purposes.”126 Grants made for objectives other than 
these statutory categories fall outside the requirement for advance approv-
al.127 Even though not subject to the statutory requirement of advance ap-
proval, the community relief fund, whether a private foundation or a public 
charity, would find the reference to “objective and nondiscriminatory” se-
lection procedures and criteria to be instructive and helpful as the communi-
ty relief fund develops its own selection procedures and guidelines for dis-
tribution of charitable aid.128 

If the new fund were a private foundation and therefore obligated to ex-
ercise “expenditure responsibility”129 in the administration of its grants of 
aid, the community relief fund would be required to exercise pre-grant due 
diligence,130 to enter into agreements with grantees governing use of 
awards, to engage in an appropriate level of follow-up to assure the proper 
use and application of distributed funds,131 and to make reports to the Ser-
vice.132 However, the absence of this statutory requirement for a fund that 
qualifies as a public charity would be unlikely to make any significant dif-
ference in the behavior of the community aid fund. Prudence and good 
management practices should motivate a fund with public charity status to 
develop and employ grant application and administration procedures and 
postgrant reporting requirements. These practices will assure the fund, its 
donors, and the public that the awards for relief of hardship are made only 
in appropriate cases and that grants are properly used and applied to their 
intended purposes. 

The governing documents of a community relief fund need to articulate 
the purposes of the fund, describe the various injuries and hardships that 
eligible victims must present, outline the criteria for receiving benefits, and 
                                                   

126 Section 4945(d)(3) categorizes such a grant as a taxable expenditure unless, as 
required by section 4945(g), selection of the recipient is made “on an objective and 
nondiscriminatory basis pursuant to a procedure approved in advance by the Secretary.” 

127 Grants for the relief of hardship or distress fall outside the statutory language. This 
conclusion is supported by a letter dated April 9, 2008 from the Service to Foundation 
Source, an organization that administers private foundations, stating that, “[G]rants made to 
individuals to relieve their distress or impoverishment due to extreme illness are not for 
travel, study, or similar purposes.” (copy on file with author). 

128 See Treas. Reg. § 53.4945-5(b)(3) (detailing contents of written agreement with 
grantee). 

129 See id. 
130 See Treas. Reg. § 53.4945-5(b)(2). 
131 See Treas. Reg. § 53.4945-5(c)(1) (reporting requirements to be placed on grantee). 
132 See Treas. Reg. § 53.4945-5(d) (reporting each grant subject to expenditure 

responsibility on the grantor’s annual information return). 
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require both an application for benefits and a verification process to confirm 
proper use of the awarded funds. Purpose and selection criteria can be 
viewed as two sides of the same coin. Both describe the hardships and tra-
gedies that the fund may address and the characteristics successful appli-
cants need to exhibit. 

Eligibility criteria and guidelines must be set in advance of a tragedy to 
assure that the objectives and the criteria properly express charitable pur-
poses as well as the particular objectives of this community relief fund. 
Putting grant eligibility criteria into a governing document will be challeng-
ing. Hardships occasioned by unknown future tragedies are difficult to de-
scribe with particularity. Obvious tragedies include physical calamities such 
as fire, flood, and earthquake that lead to property damage, loss of habitat, 
and physical injuries. In those instances, temporary housing may be a prop-
er response but only to the extent such aid does not supplant the immediate 
disaster response of the local Red Cross. The uninsured and extensive medi-
cal expenses resulting from accidental injuries, whether incurred in a car 
accident, an unintended firearm discharge, a scaffold collapse, or a devastat-
ing crowd stampede at a rock concert, seem clear enough examples of hard-
ship from tragic events. At the same time, broad statements of purposes, 
illustrations of intended coverage, and a grant of considerable discretion for 
making or denying grants seem required to provide desirable flexibility for 
responding to unknown future events.133 

Grants may be appropriate for objectives such as repair of property 
damage, medical aid, psychological counseling, and coping with chronic 
conditions and afflictions. This suggests that relief of hardship and distress 
needs an expansive meaning. Nevertheless, guidelines for grants in govern-
ing documents should anticipate and state that the community relief fund is 
unable and is not intended to redress all the consequences of tragedy. Stat-
ing the purpose of charitable aid as relief of distress and hardship signals 

                                                   
133 Stating purposes is difficult even when responding post-disaster. The San Diego 

Foundation established the “After-the-Fires Fund/Respond, Recover, Rebuild” immediately 
after the horrific fires of October 2007. See The San Diego Found., Opens After-the-Fires 
Fund to Respond, Recover, Rebuild (Oct. 22, 2007), http://www.sdfoundation.org/news/ 
news-102207.shtml. Its public description of purposes is broad and expansive, mentioning 
“food, shelter and clothing and extending to social services, ongoing health care, 
environmental concerns, animal welfare, even scholarships for students in fire-affected 
families, and needs yet to emerge.” Id. Interestingly, the After-the-Fires Fund was 
established as “an initiative of the San Diego Regional Disaster Fund, . . . which was 
fortuitously established in 2003 to prepare for regional crises.” THE SAN DIEGO FOUND., SAN 

DIEGO AFTER-THE-FIRE REPORT 3, http://www.sdfoundation.org/news/pdf/atfreport.pdf (last 
visited May 31, 2010). 
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that charitable aid does not function as insurance134 and is not necessarily 
designed to restore the victim’s status quo ante.135 Charitable aid is primari-
ly to relieve suffering and deprivation. Marking the boundaries of appro-
priateness, nevertheless, will be problematic. Two examples indicate the 
difficulties: 

A drunk driver strikes a vigorous and popular athlete rendering the ath-
lete a paraplegic. Wheelchair bound and with family absent throughout the 
day, he must call his local transit authority to arrange a ride in a vehicle for 
the handicapped for transportation to medical appointments, the library, and 
classes at the local business college. A grant request for his own specially 
designed van could be seen as an expenditure to eliminate suffering, or it 
might be viewed as a benefit that falls outside the scope of the community 
relief fund. 

A college fund for two young children orphaned by a car-train collision 
qualifies as an emotionally appealing concept. However, presently a large 
grant for that purpose may be inappropriate because a better decision on 
college aid can be made when each child is of college age and evidences the 
requisite ability for college work. As these examples illustrate, borderline 
and difficult questions will arise. Adoption of flexible policies with guide-
lines that suggest appropriate boundaries will best provide answers to these 
difficult questions. 

The policies of the community relief fund should address collateral re-
sources. Insurance and governmental benefits as well as tort recoveries may 
be available to a victim. To the extent these benefits are available to a vic-
tim, they should offset, partially or fully, aid from a community relief 
fund.136 Another issue to address is the definition of those eligible to apply 
                                                   

134 See Huetter & Friedlander, supra note 8, at 227. Contrary to the standard 
requirement that aid be based on a victim’s needs, several commentators note that the 
government funded September 11th Victims Compensation Fund of 2001 acted much like a 
substitute for life insurance, but that this was a unique relaxation of standards. See Bjorklund, 
supra note 21, at 20–21; Tom Seessel, Responding to the 9/11Terrorist Attacks: Lessons 
from Relief and Recovery in New York City, (May 2003), http://www.fordfound.org/ 
pdfs/impact/responding_to_attacks.pdf. See generally Michele Landis Dauber, The War of 
1812, September 11th, and the Politics of Compensation, 53 DEPAUL L. REV. 289, 353 
(2003) (stating that a basic tenet that runs through American disaster relief is “that payment 
is intended to fully compensate loss, and hence to achieve ‘closure’ by restoring victims to 
their prior status”). 

135 See Publication 3833, supra note 22, at 12 (“For example, a charitable organization 
that provides disaster or emergency hardship relief does not have to make an individual 
whole . . . .”). 

136 Eligibility for charitable aid depends upon need; if other sources reduce or satisfy 
the need, charitable aid should be diminished or eliminated. This view is the reverse of the 



242 45 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL 

for benefits. Aid may be limited to individual recipients. Business bailouts 
invite criticism and may not constitute a proper target of a community relief 
fund no matter how many local jobs may be in the balance.137 

Fault of the victim poses another potentially difficult issue that a state-
ment of purposes or the grant making guidelines might address.138 The ran-
domness of an earthquake, hurricane, or terrorist bomb evokes sympathy for 
the victims. So, too, does the happenstance of a debilitating medical condi-
tion. People whose own behavior contributed to or caused their misfortune 
are less attractive as potential aid recipients. Both the hunter paralyzed in a 
fall from his illegal tree blind and the drunk driver who has a leg amputated 
after causing a horrendous accident are victims of tragedy. Their claims on 
community funds to relieve their distress are less certain. A particular com-
munity relief fund may or may not wish to address fault as a factor in eval-
uating a request for aid, but acknowledging the topic and giving guidance 
with respect to fault in granting discretion to the committee or board that is 
vested with authority to recommend or make grants may be wise. 

The statutory prohibition against private inurement means that the eco-
nomic resources of a charitable organization may not be diverted to insid-
ers.139 This prohibition, however, does not prevent an employee or associate 
of the charitable relief fund or its umbrella organization from qualifying as a 
                                                   
tort system collateral source rule. Presence of other resources does not reduce the tort 
recovery or tortfeasor’s liability. See generally Robert A. Katz, Too Much of a Good Thing: 
When Charitable Gifts Augment Victim Compensation, 53 DEPAUL L. REV. 547 (2003). 

137 The Service apparently has given inconsistent guidance whether grants to a business 
may be charitable. See Livingston, supra note 8, at 156 (quoting the Service’s general 
information letter to charitable organizations following the Oklahoma City bombings in 1995 
that states, “a business is not an appropriate charitable beneficiary.”). On the other hand, an 
oral presentation entitled “Disaster Relief Part I,” accessible through the Service’s website, 
clearly indicates that charities may provide assistance to distressed business owners to 
combat community deterioration and lessen the burdens of government. It gives an example 
of funding infrastructure repair in a business district following a tornado and emphasizes that 
the benefit to the business must be incidental to the public purposes of the grant. See Stay 
Exempt. IRS.gov, Disaster Relief Part I, http://www.stayexempt.irs.gov/mini-courses/ 
Disaster-Relief-Part-I/disaster-relief-part-i.aspx. 

138 See Dauber, supra note 134, at 351 (finding that the theme of two centuries of 
American governmental disaster relief has been, “people who have suffered loss through no 
fault of their own deserve compensation, while those who bear responsibility for their own 
deprivation deserve little or nothing, no matter what their need.”); see also Michele L. 
Landis, Fate, Responsibility, and “Natural” Disaster Relief: Narrating the American 
Welfare State, 33 LAW & SOC’Y REV. 257 (1999); Michele L. Landis, “Let Me Next Time Be 
‘Tried by Fire’”: Disaster Relief and the Origins of the American Welfare State 1789–1874, 
92 NW. U. L. REV. 967 (1998). 

139 See supra note 37. 
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recipient of aid. Such a person, if a victim of tragedy, may qualify under the 
same criteria as applicable to others. However, it is important to recognize 
that the consideration of such a person to be an aid recipient is a process 
that involves a conflict of interest. The distribution guidelines for the com-
munity relief fund should state that any applicant who is affiliated with the 
organization and any decision makers who address grant requests who are 
related to applicants must be removed from any involvement with the grant 
process.140 

Grant decisions are determinations of actions that will accomplish the 
charitable purposes of the organization. Accordingly, if the size of the or-
ganization and its volume of business allows, the ultimate approval of 
grants to designated victims should be made by the board of directors. The 
staff or an administrative committee, however, can formulate recommenda-
tions to the board of directors after investigation and evaluation. If practical 
considerations make delegation of grant-making authority appropriate, ade-
quate reporting to and review by the board may be proper substitutes for 
direct board action.141 

Public misunderstanding also could pose a hurdle for the operation of a 
community relief fund. As evidenced by the outpouring of contributions and 
the criticism of the American Red Cross after the September 11 terrorist 
attacks,142 the aftermath of a tragedy is a time of strong emotion.143 The 
public can be confused about the nature and scope of permissible disaster 
relief. The role of charitable relief can be confused with the purpose of in-
surance;144 the tendency to want to make monies available solely because of 
participation in a disaster may exist.145 Frequent misconceptions about the 

                                                   
140 If conflicts are not avoided, assertions of the presence of impermissible private 

inurement or private benefit may arise. See I.R.C. § 501(c)(3); Treas. Reg. § 1.501(c)(3)-
1(d)(1)(ii). Even an incorrect perception of private inurement or benefit would be damaging 
to the organization’s reputation. 

141 These observations are based on the fundamental propositions that directors are 
fiduciaries who have a duty to be informed and who ultimately are responsible for the affairs 
of the organization and the pursuit of its mission. See HOPKINS, supra note 5, at § 5.3. 

142 See Bjorklund, supra note 21, at 31–32 (describing the criticism of the Red Cross 
for not fully distributing all contributed aid to victims). A similar public reaction and 
criticism of the Red Cross took place after the Loma Prieta Earthquake in 1989 and in 1997 
following the floods in Minnesota and North Dakota. See id. at 33. 

143 See Dauber, supra note 134, at 344 (indicating that the public experiences strong 
mood swings, from a “give it all to them” attitude to a feeling victims are grasping). Dauber 
also finds an inevitable conflict between relief officials and claimants. See id. at 348. 

144 See Livingston, supra note 8, at 153. 
145 See Publication 3833, supra note 22, at 7; Cafardi & Cherry, supra note 30; 

Colombo, supra note 25, at 1100–01. 
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nature and purpose of charitable aid suggest an inherent potential for con-
troversy and criticism that may accompany the administration of a commu-
nity relief fund. 

Another significant difficulty that may face a community relief fund is 
fundraising. As an established charitable fund, the community relief fund is 
available to receive contributions on a continuing basis. Knowledge of the 
fund’s existence coupled with the desire to assist those who suffer unex-
pectedly from tragic losses provides motivation to contribute. Fundraising, 
however, is always difficult, and may be more difficult for a community 
relief fund. While the public can understand a community relief fund’s pur-
poses, a present gift to be used at some indefinite time for some unknown 
beneficiary is likely to provide only minimal emotional satisfaction to many 
donors. No identified victim of some horrific event exists to create an emo-
tional impetus to make an immediate and substantial contribution.146 More-
over, a community relief fund housed within a community foundation or 
similar charity will be just one of many component funds of the organiza-
tion. The relief fund’s needs may appear secondary, tertiary, or worse in 
comparison to other programs that have clear and pressing current needs. 
These obstacles to fundraising suggest that difficulty in attracting donor 
support may cause the fund to languish in an underfunded state, even if the 
concept of a community relief fund is enthusiastically embraced. 

IV.   DONOR CONTRIBUTIONS FOR SPECIFIC BENEFICIARIES 

The community relief fund may have insufficient resources to grant all 
necessary aid when a local disaster affects a large number of individuals or 
a particularly tragic event results in significant economic losses. On other 
occasions, a tragedy will capture the public’s attention and drive an out-
pouring of aid that donors wish to designate for specific victims. Both the 
problem of underfunded resources and the potential for an increased flow of 
contributions in the case of identified beneficiaries pose the question wheth-
er tax-deductible charitable contributions can serve to fulfill the needs of 
persons whose beneficiary status is already known when the contributions 
are made. The general rule, which definitely causes difficulties in cases of 
no preexisting community relief fund, is that contributions made directly to 
or for a known, specific individual or to a fund established for him or her 
are not charitable,147 do not generate income tax deductions,148 and are not 

                                                   
146 The frequency with which people organize fundraising efforts to address the 

consequences of sporadic events of tragedy illustrates the fact that sympathy plays a major 
role in precipitating giving. 

147 See supra note 28 and accompanying text. 
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eligible for the gift tax charitable deduction.149 Nevertheless, structuring 
donations and grants properly can reverse these answers. Contributions des-
ignated for fulfillment of aid to a specific individual or group, which the 
community relief fund already identified as a proper beneficiary or benefi-
ciaries, can qualify as charitable, and as gift, and income tax deductible. 

A crucial distinction exists between (1) the gift from a donor to a specif-
ic individual who already is suffering hardship or to a fund created especial-
ly for that specific individual and (2) the gift to an organization whose 
broad mission is to benefit individuals who suffer hardship. That distinction 
holds even if the gift in the second case is designated to benefit a specific 
victim who the organization already has identified for assistance. In the first 
instance, the gift is solely for a narrow, personal benefit.150 In the second, 
the gift is made to assist the organization in carrying out its mission of re-
lieving hardship and distress. 

In approving grants to identified individuals, the community relief fund 
designates the specific objects of its charitable mission from among the in-
definite segment of the public that constitutes its charitable class. The fund 
designates a particular means by which it will accomplish its charitable pur-
poses. Grants to specific individuals, even individuals known to be eligible 
recipients when an appeal for contributions is made, become the means of 
fulfilling the mission of the relief fund. Private benefit exists but is inciden-
tal and insubstantial and, therefore, not improper or contrary to the relief 
fund’s charitable status.151 This characterization means that the community 
relief fund may appeal for contributions to assist it in benefitting specific 
and eligible victims of tragedy after the community relief fund has properly 
identified those victims as grant recipients. 

Fundraising for identified victims, distributions to them, and adminis-
trative oversight of the use of the grants must be done carefully and correct-
ly when the objective is to have those contributions qualify as tax-
deductible charitable donations and to have the entire arrangement be the 
proper conduct of a charitable activity. The community relief fund must be 
in control of the entire process from fundraising through final evaluation of 

                                                   
148 See supra note 36 and accompanying text. 
149 See supra note 41 and accompanying text. 
150 In this instance, the broad class of the general public as required under charitable 

trust law and tax law is not present. See supra notes 8, 13, 28–30, and accompanying text. 
151 The only way the organization can fulfill its purpose to relieve hardship and distress 

is to make grants to or for the benefit of those who are suffering. Thus, the private benefit is 
incidental to the purpose of the organization. HOPKINS, supra note 5, at § 20.11(a) terms this 
incidental in a qualitative sense. If the class of objects is sufficiently large, the private benefit 
also is incidental in a quantitative sense. See id. 
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the use of the grant monies.152 The fund should approve all fundraising pub-
licity153 and require that all contributions be made directly to the community 
relief fund, not to the beneficiary.154 This requirement is crucial because the 
relief fund must not serve merely as a conduit through which contributions 
passively flow in an uninterrupted fashion from donor to ultimate recip-
ient.155 The relief fund must receive the donations as its own assets, exercise 
control over the donations, exercise discretion in making disbursements, 
and satisfy itself that distributions have been expended properly.156 

The community relief fund should enter into a written agreement with 
the victims of tragedy who receive grants. The agreement should describe 
the purposes of the aid, state permissible expenditures, and require reporting 
to the relief fund to confirm observance of the agreement. Upon receipt of 
funds, which donors request be used to benefit particular beneficiaries, the 
fund does not simply forward them to the beneficiaries. Before disbursing 
these monies, the fund exercises diligence to determine that disbursement 
remains appropriate under the terms of the grant and that a continuing, 
demonstrated need of the victims exists. The fund forwards the monies only 
if it confirms that doing so continues to accomplish the purposes of the 
grant.157 Thus, the relief fund must always act as a charitable entity that so-
licits and receives contributions that become the entity’s own funds for the 
entity to apply within its discretion and under its control to the accomplish-
ment of its mission. Taking and carefully observing that approach allows 
anyone including friends and relatives of the approved grant recipients to 

                                                   
152 See generally Davis v. United States, 495 U.S. 472 (1990) (indicating that the 

definition of charitable contribution in section 170(c) as a gift “to or for the use of” a listed 
entity means a direct gift or one equivalent to “in trust for,” and if “in trust for,” that fact 
connotes fiduciary responsibilities exercisable under powers similar to those possessed by a 
trustee). Accordingly, the community relief fund must have full authority over the donated 
funds. 

153 The publicity should state that the fund is seeking contributions to help it 
accomplish its purposes. 

154 The charitable relief fund must become owner of the contributions for it to be the 
grantor of the relief transmitted to the beneficiaries. Moreover, the fund must receive the 
contributions as owner in order to qualify the donations for tax deductions. 

155 If the community relief fund is nothing more than a conduit, it appears to be a mere 
agent of the donors. 

156 Because the contributions are made to the organization absolutely, as its own funds, 
donations intended to benefit identified grantees are eligible for income and gift tax 
deductions. See supra note 50. 

157 See Davis, 495 U.S. at 472; see also REV. RUL. 66-79, 1966-1 C.B. 48 (“The test in 
each case is whether the organization has full control of the donated funds, and discretion as 
to their use, so as to ensure that they will be used to carry out its functions and purposes.”)  
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make deductible charitable contributions to the community relief fund and 
express the intent and desire that the fund use the contributions to relieve a 
particular hardship of a specific individual.158 

The community relief fund should anticipate premature termination of 
the need to raise and distribute funds for victims of a specific tragedy. A 
number of events can precipitate early termination: noncompliance by a 
designated recipient with the terms and conditions of the grant, unantici-
pated death of the victim, an excess of donations,159 or accomplishment of 
the goals of the grant for less money than originally anticipated. If any of 
these events occur, the funds collected may exceed the funds that can be 
distributed. Accordingly, solicitation of contributions for victims who al-
ready have been identified through the selection process should clearly state 
that all donations made to the community relief fund become assets of the 
community relief fund for the fund to apply in its discretion either to the 
previously designated aid victims or to others who are similarly circum-
stanced.160 

Some donors may want to direct that their contributions benefit speci-
fied victims to the exclusion of others. As an initial response to those do-
nors, the aid fund should give assurance that the fund will hold and disburse 
all donations as requested but only to the extent that the fund can consistent-
ly apply the monies with demonstrated need under the terms of the grant as 
determined by the community relief fund, with any surplus to be used in the 
discretion of the community relief fund.161 If the community relief fund 
cannot convince the donor to drop mandatory earmarking and if the donor 
insists that the contribution become the beneficiary’s property without qual-

                                                   
158 See generally, GREGORY L. COLVIN, FISCAL SPONSORSHIP (Geoffrey Link ed., 2d ed. 

2005) (giving a comprehensive description of multiple approaches to adoption by, and 
subsequent fundraising for, an otherwise noncharitable project when the project furthers an 
organization’s exempt purposes). 

159 Criticism of the Red Cross following the outpouring of donations to it after 9/11 was 
due, in part, to its determination that contributions it had received exceeded the financial 
needs of the victims. See Bjorklund, supra note 21, at 31–32. 

160 In response to harsh criticism leveled at it, the Red Cross modified its solicitation 
message, clarifying its practices. See Bjorklund, supra note 21, at 33–35; Katz, A Pig in a 
Python, supra note 1, at 315; see also Katz, A Pig in a Python, supra note 1, at 298–301 
(discussing the problem that oversubscription of an appeal for funds causes). 

161 See Seessel, supra note 134 (making recommendations based on the experience of 
charities with dispensing aid following the 9/11 attacks). One of four recommendations is 
that the philanthropic sector needs to clarify charitable appeals. See id. at 6. “Charities 
soliciting from the general public need to meet two conflicting challenges. Their appeals 
should be specific enough to tell the potential donor how the funds will be used, but broad 
enough to permit flexibility to respond to needs as they become known.” Id. 
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ification, the community relief fund must refuse the contribution.162 Those 
donors who demand irrevocable earmarking of contributions for specific 
individuals are then relegated to one of the noncharitable vehicles for as-
sembling and disbursing aid.163 

V. CONCLUSION 

Advisors often seek a vehicle for raising funds to aid known victims of 
tragedy. They discover that they cannot establish a device to serve as a tax-
exempt charitable receptacle to which donors may make contributions that 
are deductible for federal income and gift taxes. Instead, they must craft a 
noncharitable receptacle to receive and disburse the intended aid. Unfortu-
nately, the available receptacles carry significant limitations. 

Advance planning offers a solution for addressing the repetitive prob-
lems of gathering and delivering aid to victims of tragedy. The establish-
ment of a community relief fund creates a vehicle that is exempt from in-
come taxation under the Code. Additionally, the fund’s purpose to relieve 
the distress and hardship occasioned by tragedy qualifies it as charitable 
under applicable federal tax and trust law. With that status, donations to the 
community relief fund are deductible from both federal income and gift tax-
es. 

As an added and significant benefit, a community relief fund, after iden-
tifying specific victims of tragedy as eligible for aid, may encourage donors 
to give to the community relief fund and simultaneously request the contri-
bution be used for these specific beneficiaries. The community relief fund 
provides a vehicle that can be utilized as tragedies recur. The fund can en-
courage and receive gifts without the need to create a new receptacle to re-
ceive and administer them. Moreover, the community relief fund will en-
courage and facilitate contributions due to its preexisting presence as an 
exempt charitable entity. A community relief fund offers an excellent solu-
tion to recurrent and vexing issues. 

                                                   
162 If it does not, the community relief fund becomes a passive conduit for the 

transmittal of an improper private benefit. 
163 See supra notes 48–104 and accompanying text (discussing noncharitable 

alternatives). 
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I. INTRODUCTION 

With respect to mortgage loans, the doctrine of equitable subrogation 
generally provides that when loan proceeds from a new loan are used to sat-
isfy a prior lien, the new lender stands in the shoes of the prior lienholder if 
there is no prejudice to other lienholders. The doctrine rests on the equitable 
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maxim that no one’s loss shall enrich another and may be invoked when 
justice demands its application. The doctrine is designed to prevent an un-
just forfeiture on the one hand and a windfall amounting to unjust enrich-
ment on the other.1 The courts have adopted three different jurisdictional 

                                                   
1 See, e.g., Burgoon v. Lavezzo, 92 F.2d 726, 733 (D.C. Cir. 1937) (finding issue of 

whether equitable subrogation should be liberally or strictly applied very difficult and stating 
that principles of “benevolent or natural justice” were pitted against policy of law favoring 
consistency and predictability); Rachal v. Smith, 101 F. 159, 164–66 (5th Cir. 1900) (“Since 
the equitable doctrine of equitable subrogation was ingrafted on the English equity 
jurisprudence from the civil law, it has been steadily growing in importance, and widening in 
its sphere of application. It is a creation of equity, and is administered in the furtherance of 
justice.”). The party asserting the equitable mortgage doctrine bears the burden of proving its 
applicability. See Citizens State Bank v. Raven Trading Partners, Inc., No. A08-1560, 2009 
WL 1515585, at *2 (Minn. Ct. App. June 2, 2009). For a discussion of the applicability of 
the equitable subrogation doctrine in general, see Equity Bank, SSB v. Chapel of Praise 
A.L.D.C.M., Inc., No. 06-0460-CG-B, 2007 WL 2236886 (S.D. Ala. July 31, 2007). In this 
case, the court held that the bank lender was “entitled to equitable subrogation to the extent 
the proceeds from its loan were used to pay off the prior . . . indebtedness” because there was 
no evidence that the bank lender had actual (as opposed to constructive) knowledge of the 
intervening mortgage and there was no material prejudice to the intervening lienholder. Id. 
The court stated as follows with respect to the definition and scope of equitable subrogation: 

The Court of Civil Appeals of Alabama has described the doctrine as 
follows: The doctrine of equitable subrogation provides that one who 
voluntarily loans money to a debtor to discharge a debt will “step into the 
shoes” of the former creditor. Subrogation is appropriate to prevent unjust 
enrichment if the person seeking subrogation pays the obligation with the 
reasonable expectation of receiving a security interest in the property that 
has the same priority as the debt being discharged and if subrogation will 
not materially prejudice the holders of intervening interests in the property. 

In order to be entitled to equitable subrogation, Alabama courts have 
historically held that one must meet the following requirements: (1) the 
money must be advanced in order to extinguish a prior encumbrance, (2) 
the money must be used for that purpose with the payor’s expectation of 
obtaining a security interest of equal priority with the prior encumbrance, 
(3) the entire debt must be paid, (4) the payor must be ignorant of the 
intervening lien, and (5) the intervening lienor must not be “burdened or 
embarrassed.” 

In addition, our Supreme Court has stated that “‘when a purchaser pays 
off a prior incumbrance as part of the purchase price without actual notice 
of a junior lien . . . equity will treat him as the assignee of the original 
incumbrance, and will revive and enforce it for his benefit.’” In order to 
qualify for relief under the doctrine of equitable subrogation, one “need 
not exercise the highest degree of care to discover an intervening 
incumbrance of the title, and mere constructive notice . . . is not sufficient 
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approaches to equitable subrogation: (1) the position taken by the Restate-
ment (Third) of Property: Mortgages2 (Restatement) that actual or construc-
tive knowledge of the intervening lien is irrelevant and is not a bar to equi-
table subrogation;3 (2) the majority position that a party with actual knowl-
                                                   

to preclude [one] from invoking the doctrine of equitable subrogation in 
the absence of culpable negligence.” 

Id. at *6 (quoting Whitson v. Metropolitan Life Ins. Co., 142 So. 564, 567 (Ala. 1932) 
(citations omitted)). With respect to the basic meaning of equitable subrogation as adopted 
by Michigan courts, the Michigan Supreme Court stated as follows: 

Equitable subrogation is a legal fiction through which a person who 
pays a debt for which another is primarily responsible is substituted or 
subrogated to all the rights and remedies of the other. It is well-established 
that the subrogee acquires no greater rights than those possessed by the 
subrogor, and that the subrogee may not be a “mere volunteer.” 

Hartford Accident & Indem. Co. v. Used Car Factory, Inc., 600 N.W.2d 630, 632 (Mich. 
1999) (quoting Commercial Union Ins. Co. v. Med. Protective Co., 393 N.W.2d 479, 482 
(Mich. 1986) (citations omitted)); see also In re Duel, 594 F.3d 1073, 1079 (9th Cir. 2010) 
(“Equitable subrogation traditionally enables ‘[o]ne who pays, otherwise than as a volunteer, 
an obligation for which another is primarily liable,’ to be ‘given by equity the protection of 
any lien or other security for the payment of the debt to the creditor,’ and to ‘enforce such 
security against the principal debtor or collect the obligation from him.’ California has 
adopted the traditional doctrine.” (quoting HENRY L. MCCLINTOCK, MCCLINTOCK ON EQUITY 
332 2d ed. 1948)). 

2 RESTATEMENT (THIRD) OF PROP.: MORTGAGES § 7.6 (1997). Section 7.6 states as 
follows with respect to equitable subrogation: 

(a) One who fully performs an obligation of another, secured by a 
mortgage, becomes by subrogation the owner of the obligation and the 
mortgage to the extent necessary to prevent unjust enrichment. Even 
though the performance would otherwise discharge the obligation and the 
mortgage, they are preserved and the mortgage retains its priority in the 
hands of the subrogee. 
(b) By way of illustration, subrogation is appropriate to prevent unjust 
enrichment if the person seeking subrogation performs the obligation: 

(1) in order to protect his or her interest; 
(2) under a legal duty to do so; 
(3) on account of misrepresentation, mistake, duress, undue 
influence, deceit, or other similar imposition; or 
(4) upon a request from the obligor or the obligor’s successor to do 
so, if the person performing was promised repayment and reasonably 
expected to receive a security interest in the real estate with the 
priority of the mortgage being discharged, and if subrogation will not 
materially prejudice the holders of intervening interests in the real 
estate. 

3 At least one court has expressly characterized the Restatement approach as being the 
most liberal of the three approaches. In Lamb Excavation, Inc. v. Chase Manhattan 
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edge of the intervening lien cannot seek equitable subrogation, while one 
with constructive notice can; and (3) the minority position that a party with 
either actual or constructive knowledge of the intervening lien cannot seek 
equitable subrogation. 

Although many cases and much of the commentary on this issue favor 
the Restatement position, the Restatement approach is still not the majority 
position. The most recent cases in this area have not favored complete adop-
tion of the Restatement position, but instead use a fact-intensive analysis of 
the equitable-subrogation issue. As a result of this uncertainty, litigation is 
often necessary to determine whether a mortgage lender who has paid off a 
prior lien is entitled to the priority of the earlier recorded lien. Unfortunate-
ly, mortgage priority disputes can be both time-consuming and expensive 
for mortgage lenders to resolve and can create major headaches for title in-
surers. The resolution of these disputes often depends on off-the-record 
facts that are difficult to determine and prove—meanwhile, title to the prop-
erty remains uncertain and in limbo until the litigation is concluded. This 
Article will discuss and analyze recent case law in this area as well as the 
concerns of title insurers, and suggest drafting strategies for refinancing 
lenders to employ that may reduce the risk of being precluded from utilizing 
the equitable subrogation doctrine. 

II. THE RESTATEMENT POSITION: BANK OF AMERICA V. 
PRESTANCE CORP. 

The Restatement seeks to expand the right of equitable subrogation and 
provides that a refinancing lender is equitably subrogated to the priority of 
the first mortgage even in cases in which the lender has actual knowledge of 

                                                   
Mortgage Corp., 95 P.3d 542 (Ariz. Ct. App. 2004), the court “held that the doctrine of 
equitable subrogation entitled current lender to be placed in the same primary lien position 
which had been occupied by” the first priority lender whose loan was paid from the proceeds 
of the refinancing loan and stated that “The Restatement sets forth an even more liberal rule 
concerning equitable subrogation than that of the majority of jurisdictions.” Id. at 542, 545. 
The court held that the refinancing lender could successfully assert equitable subrogation 
over intervening mechanic’s lien claimants, reasoning that “[1] there existed at least an 
implied agreement to subrogate, reflected in the loan documents and escrow closing 
instructions, [2] current lender was not acting as a volunteer, and [3] there was no prejudice 
to mechanic’s lienholders . . . .” Id. at 542. The court stated that “Arizona’s approach to 
equitable subrogation appears consistent with the Restatement.” Id at 546. For a discussion 
of the Lamb case and the application of the equitable-subrogation doctrine generally with 
respect to mechanic’s lien priority, see Gregory Thorpe and Jeannie Ridings, Equitable 
Subrogation—Mechanic’s Lien Priority, ILL. ST. B. ASS’N REAL PROP. NEWSL., Aug. 2006, at 
11. See also 56 C.J.S. MECHANIC’S LIENS § 253 (2010). 
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the intervening lien.4 Therefore, no need to “balance the equities” exists. 
The Restatement states the following: 

Under this Restatement, however, subrogation can be 
granted even if the payor [the refinancing lender] had 
actual knowledge of the intervening interest; the payor’s 
notice, actual or constructive, is not necessarily relevant. 
The question in such cases is whether the payor reasonably 
expected to get security with a priority equal to the 
mortgage being paid. Ordinarily lenders who provide 
refinancing desire and expect precisely that, even if they 
are aware of an intervening lien. . . . A refinancing 
mortgagee should be found to lack such an expectation 
only where there is affirmative proof that the mortgagee 
intended to subordinate its mortgage to the intervening 
interest.5 

In a case clearly adopting the Restatement position, Bank of America v. 
Prestance Corp.,6 the question before the Washington Supreme Court was 
whether a refinancing mortgagee must be precluded from equitable subro-
gation to a first-priority lien if the mortgagee has actual or constructive no-
                                                   

4 See RESTATEMENT (THIRD) OF PROP.: MORTGAGES § 7.6 (1997). 
Interestingly, section 7.6 comment e states as follows: 

Obviously subrogation cannot be involved unless the second loan is 
made by a different lender than the holder of the first mortgage; one cannot 
be subrogated to one’s own previous mortgage. Where a mortgage loan is 
refinanced by the same lender, a mortgage securing the new loan may be 
given the priority of the original mortgage under the principles of 
replacement and modification of mortgages; see § 7.3. The result is 
analogous to subrogation, and under this Restatement the requirements are 
essentially similar to those for subrogation. 

Restatement section 7.3 comment b states that “a senior mortgagee that discharges its 
mortgage of record and records a replacement mortgage does not lose its priority as against 
the holder of an intervening interest unless that holder suffers material prejudice.” 

The language in section 7.3 comment b thus protects the priority of the original lender 
who refinances the existing loan with a new mortgage, as long as no changes in the 
refinancing loan are materially prejudicial to the holder of an intervening interest, such as a 
higher interest rate, an increase in the principal amount of the loan, or a longer amortization 
period, in which event the replacement mortgage is subordinate to the holder of an 
intervening interest to the extent of such prejudice. Section 7.3 comment b notes that “[t]here 
is a strong presumption under this section that a time extension on a senior mortgage or 
obligation, standing alone, is not materially prejudicial to intervening interests.” 

5 See § 7.6 cmt. e. 
6 160 P.3d 17 (Wash. 2007). 
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tice of a junior lienholder. The court, noting that this particular issue was 
one of first impression, held that the answer was no.7 

The facts in this case are somewhat complicated: 

On August 8, 1994, Sakae and Yuko Sugihara 
[borrowers] received a thirty-year home loan of $543,150 
from Washington Mutual, which Washington Mutual 
secured with a deed of trust on the property. . . . In August 
1999, Bank of America made a loan of $400,000 to 
Prestance Corporation, a . . . corporation owned by 
Sugihara [the borrowers]; the loan was secured, in part, by 
the Sugihara’s [the borrowers] deed of trust on their 
home.8 

Bank of America (B of A) later furnished Prestance an additional line of 
credit for $1 million, secured by Mr. Sughihara’s personal guarantee and an 
amendment to the existing B of A deed of trust.9 

In 2001, the borrowers approached Wells Fargo Bank West (WFB 
West) for a loan in the amount of $1 million to be secured by a deed of trust 
on the borrowers’ property.10 The court noted that “[o]ne purpose of the 
loan was to pay off the first-position Washington Mutual [home] loan” in 
the amount of approximately $500,000.11 “WFB West expected it would 
then have priority over the other loans for the amount used to pay Washing-
ton Mutual. A preliminary title commitment showed the Bank of America 
loans, secured by the Bank of America deed of trust and its amendment.”12 

B of A sued the borrowers, Prestance, and WFB West, seeking a money 
judgment and foreclosure of the defaulted B of A loan.13 The trial court, 
relying on the Restatement position, ruled that “WFB West should be equi-
tably subrogated to the first-priority lien position of Washington Mutual in 
the payoff amount of $499,477, leaving Bank of America ‘in no worse posi-
tion than it would have been [in] had [WFB West] never made 
its . . . loan.’”14 The appellate court reversed, holding that “WFB West’s 

                                                   
7 See id. 
8 Id. at 18–19. 
9 See id. at 19. 
10 See id. 
11 Id. 
12 Id. 
13 See id. 
14 Id. (quoting Clerk’s Papers at 600) (alterations in original). 
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actual knowledge of Bank of America’s lien barred the application of equi-
table subrogation.”15 

The Washington Supreme Court, upon appeal from the appellate court’s 
decision, noted that “[t]he only issue before us is a legal one: should we 
adopt § 7.6 of Restatement (Third) to hold a refinancing mortgagee’s actual 
or constructive knowledge of intervening liens does not automatically pre-
clude a court from applying equitable subrogation.”16 

The court first discussed the origins and purpose of equitable subroga-
tion: to seek to maintain the status quo and preserve the proper priorities 
“by keeping the first mortgage first and the second mortgage second.”17 The 
court also noted that, despite initial resistance, many courts now liberally 
apply the doctrine of equitable subrogation.18 The Washington Supreme 
Court then approved and adopted the Restatement position that subrogation 
occurs even if the refinancing lender has actual or constructive notice of the 
intervening lien.19 

In its discussion of the majority rule, the court dismissed the argument 
that applying the Restatement position “would obstruct the predictability 
and stability of the recording act and the rule ‘first in time, first in right.’”20 
The court stated that “while the recording act provides stability and notice 
to lenders (both vital elements to any successful real estate lending scheme), 
we cannot rigidly adhere to its strictures where it works an injustice.”21 

                                                   
15 Id. 
16 Id. 
17 Id. at 20. 
18 See id. 
19 See id. at 29. The Prestance court noted that “[i]t is not clear whether a majority of 

jurisdictions still require a plaintiff not have actual knowledge of intervening interests. Since 
the Restatement’s publication in 1997, numerous jurisdictions have adopted [the Restatement 
position].” Id. at 21 n.5. 

20 Id. at 22–24. 
21 Id. at 23. According to the court, the majority rule “is followed by many, but by no 

means all, jurisdictions.” Id. at 22. In a recent case, Joondeph v. Hicks, 235 P.3d 303 (Colo. 
2010), the Colorado Supreme Court followed the majority rule and rejected application of 
the doctrine of equitable subrogation under the facts of the case, stating that “because the 
petitioners had actual knowledge of the . . . [intervening] lien and were not operating under 
the mistaken assumption that they would obtain a senior priority position, the doctrine of 
equitable subrogation is inapplicable.” Id. at 305. The court also declined to recognize the 
doctrine of derivative equitable subrogation asserted by the petitioners that the court 
described as follows: 

[D]erivative equitable subrogation would allow a subrogee to convey 
his senior priority through a warranty deed to a buyer regardless of 
whether junior lienholders had released their lien, whether junior 
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The court also dismissed the minority rule, stating that while the “ratio-
nale for this rule is a party should not profit by its negligence in failing to 
check the [public] records[,] . . . [f]or practical purposes, this rule swallows 
the doctrine and is widely criticized.”22 The court reasoned that if parties 
who confer a benefit on others due to the parties’ negligence were disquali-
fied from equitable relief even where no other party is harmed, “then the 
law of restitution, which was conceived in order to prevent unjust enrich-
ment, would be of little or no value.”23 The court quoted, with approval, a 

                                                   
lienholders had contractually agreed to remain subordinate, or whether the 
buyer could itself meet the requirements for equitable subrogation. We 
decline to expand our definition of equitable subrogation in this fashion. 

Id. at 308. 
In United States v. Avila, 88 F.3d 229, (3rd Cir. 1996), the “United States sought to 

foreclose a federal tax lien, based on the property owner’s failure to pay employment 
taxes . . . . Id. at 229. The property owner had transferred his interest in the subject property 
to his wife (who was not personally liable for the nonpayment of taxes), who thereafter sold 
the property to the first purchasers, who paid off liens prior to the tax lien with a portion of 
the proceeds. See id. at 231–32. The first purchasers had secured title insurance, and the title 
insurer “was aware of the IRS lien [ ] but omitted it from its list of title exceptions.” Id. at 
231. The first purchasers then sold the property to the subsequent purchasers, who were the 
parties named in the federal government’s foreclosure action. See id. at 232. The Third 
Circuit held that the subsequent purchasers’ actual knowledge of the tax lien was irrelevant 
and that the only knowledge the court should consider was that of the original subrogee, 
whose position the subsequent purchasers sought to assume. Id. at 238. The court determined 
that equitable subrogation is controlled only by the equities as between the original parties to 
the transaction and that the subsequent purchasers were derivatively equitably subrogated to 
the senior lienholders whose liens were satisfied with the first purchaser’s purchase money. 
With respect to the doctrine of derivative equitable subrogation, the court stated the 
following: 

[T]he [subsequent purchasers’] knowledge that the IRS lien was valid 
when they acquired the property, and the fact that their money was not 
used to satisfy the prior liens, simply are not germane with respect to 
whether they should be allowed to equitably subrogate. In short, principles 
governing the right to direct subrogation cannot be applied in this case 
which involves derivative subrogation. 

Id. at 237–38. The court stated further: Overall we . . . conclude that once the district court 
reached the correct result that the . . . [original subrogee] could equitably subrogate, the court 
should have permitted the . . . [subsequent purchasers] to exercise those same rights 
derivatively. Thus, we hold that the court's failure to allow the . . . [subsequent purchasers] to 
exercise the right to equitably subordinate was an error . . . .” 

Id. at 239. 
22 Id. at 21 (citing cases from other jurisdictions and academic commentary rejecting 

the minority rule). 
23 Id. (quoting Ex Parte Am. South Mortgage, 679 So.2d 251, 255 (Ala. 1996)). 
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law review article by Grant S. Nelson and Dale A. Whitman,24 in which the 
authors vigorously criticized the minority rule, arguing that equitable subro-
gation “in this situation harms no one, leaving the intervening lien exactly 
where it started.”25 

Finally, the court stated that the following economic policy consider-
ations support its position that the Restatement position should prevail: (1) 
“facilitating more refinancing,” thereby helping “to stem the threat of fore-
closure;” and (2) affording significant financial benefits for many home-
owners by significantly reducing title insurance premiums and costs.26 The 
court concluded, after examining the existing case law, that “[t]his trend is 
clearly toward the more liberal [Restatement] approach, and we would be 
wise to follow it.”27 
                                                   

24 Grant S. Nelson & Dale A. Whitman, Adopting Restatement Mortgage Subrogation 
Principles: Saving Billions of Dollars for Refinancing Homeowners, 2006 BYU L. REV. 305. 

25 Id. at 315–16; see Bank of Am. v. Prestance, Corp., 160 P.3d 17, 22 (Wash. 2007). 
26 Prestance, 160 P.3d at 28. 
27 Id. at 26. Many of the footnotes in Prestance contain excellent references to and 

summaries of the conflicting decisions on equitable subrogation in various other 
jurisdictions. See also In re Greer, No. 36611-8-II, 2008 WL 2655805, (Wash. Ct. App. July 
8, 2008). In Greer, with facts and circumstances nearly identical to those in Prestance, the 
court agreed with the purpose and policy considerations of equitable subrogation in the 
mortgage context as set forth in Prestance. The court stated the following: 

Here, justice supports the application of equitable subrogation because the 
junior lienholder (Citibank) was not prejudiced when CitiMortgage took the 
first lien position from Source One by lending Greer the funds to pay off the 
Source One loan. We hold that Citibank was the junior lienholder under the 
doctrine of equitable subrogation . . . . 

Id. at *7; Ameriquest Mortg. Co. v. Land Title Ins. Corp., 216 P.3d 597, 602 (Colo. App. 
2007) (stating that “[w]e are . . . guided by the reasoning of Bank of America v. Prestance 
Corp.,” the court held that equitable subrogation of lender to higher position as deed-of-trust 
beneficiary would not prejudice the prior beneficiary and was permissible) rev’d on other 
grounds, 207 P.3d 141 (Colo. 2009); In re Stevenson, No. 06-00306, 2008 WL 748927 
(Bankr. D.C. Mar. 17, 2008), at *7–9 (citing with approval the court’s decision in Bank of 
America v. Prestance and stating that “[o]n balance, if the objective is accomplishing equity 
and not preventing the application of subrogation based on technicalities, the Restatement 
approach appears better suited to the task”); Eastern Sav. Bank, FSB, v. Pappas, 829 A.2d 
953, 956–57, 961 (D.C. 2003) (granting equitable subrogation based on Restatement 
analysis, even though replacement mortgage had far higher interest rate, but granting 
subrogation only to extent of amount required to satisfy existing debt); Byers v. McGuire 
Properties, Inc., 679 S.E.2d 1, 7–8 (Ga. 2009) (holding purchase-money mortgagee was 
entitled to equitable subrogation with respect to prior construction mortgage where it 
advanced funds to pay off prior encumbrances with the express understanding that it would 
be secured by senior lien on property, and purchase-money mortgagee and title examiner had 
no actual knowledge of existence of intervening lien due to lengthy delay between filing and 
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Judge Owens, in a vigorous dissent, argued that WFB West’s actual 
knowledge of B of A’s lien barred application of the equitable-subrogation 
doctrine.28

 Judge Owens reasoned that “in my view a commercial lender 
who undertakes no title search will be unable to demonstrate, as the Restate-
ment (Third) requires, that it ‘reasonably expected to receive a security in-
terest in the real estate with the priority of the mortgage being dis-
charged.’”29 

                                                   
indexing of the lien, even though there was no actual or constructive fraud by construction 
mortgagee, the entire amount of construction mortgage was not paid off, and the loan 
agreement did not provide for purchase-money mortgagee to be equitably subrogated); Bank 
of New York v. Nally, 820 N.E.2d 644, 653–54 (Ind. 2005) (showing that although prior 
Indiana Court of Appeals opinions had declined to adopt the Restatement position, the 
Indiana Supreme Court disagreed and noted that the purpose of equitable subrogation is “to 
avoid an unearned windfall.” The court agreed with Restatement’s position on actual or 
constructive notice “at least in the context of a conventional refinancing,” but noted that 
“application of the doctrine of equitable subrogation depends on the equities and attending 
facts and circumstances of each case.”); JPMorgan Chase Bank v. Howell, 883 N.E.2d 106, 
111 (Ind. Ct. App. 2007) (basing its opinion on Indiana Supreme Court’s holding in Nally, 
the Indiana appellate court found that where (1) the plaintiff bank refinanced mortgage that 
was senior to defendant’s mortgage, (2) the defendant would not be disadvantaged because 
its position as junior lienholder would remain unchanged, and (3) the refinancing bank was 
not culpably negligent; doctrine of equitable subrogation would apply to make refinancing 
bank lender’s mortgage superior to plaintiff’s mortgage); Gibson v. Neu, 867 N.E.2d 188, 
200 (Ind. Ct. App. 2007) (finding that Indiana appellate court did not limit equitable 
subrogation to refinancing situations and stating that “while it is clear from Nally that a 
lender’s knowledge is irrelevant in the context of a traditional refinancing, Nally also implies 
that knowledge may be irrelevant in other contexts;” the court further noted that, even though 
plaintiff and new lender had constructive knowledge of existing mortgage, they would be 
entitled to equitable subrogation); E. Bos. Sav. Bank v. Ogan, 701 N.E.2d 331 (Mass. 1998) 
(quoting with approval RESTATEMENT § 7.6(a) and stating that “knowledge is not necessarily 
fatal to a claim of subrogation”); Golden Delta Enters. v. U.S. Bank, 213 S.W.3d 171, 176 
(Mo. Ct. App. 2007) (adopting Restatement position with respect to refinancing creditor and 
stating that “[t]he Restatement of Property [Section 7.3] concisely states the rule of law 
applied in Missouri case law.”); Sheppard v. Interbay Funding, LLC, 305 S.W.3d 102, 108 n. 
6 (Tex. App. 2009) (permitting equitable subrogation of refinancing mortgage based on 
Restatement position, and stating that Bank of America v. Prestance case “has characterized 
Texas as one of several jurisdictions to have followed the more liberal Restatement approach 
on equitable subrogation, which considers ‘actual or constructive knowledge of intervening 
interests [to be] irrelevant’” (citation omitted)). See generally Annotation, Scope and Extent 
of Subrogation in Favor of One Entitled to be Subrogated to Mortgage Lien, 107 A.L.R. 785, 
787–90 (1937). 

28 Prestance, 160 P.3d at 29 (Owens, J., dissenting). 
29 Id. at 30 (quoting RESTATEMENT (THIRD) OF PROP.: MORTGAGES § 7.6(b)(11) (1997)). 

The dissent further argued that “a second lienholder who has actual knowledge of the prior 
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unrecorded lien cannot move up in priority simply by beating the first lienholder to the 
county auditor’s office.” Id. at 29; see also Lawson v. Brian Homes, Inc., 6 So. 3d. 1, 4–5 
(Ala. Civ. App. 2006) (holding (1) purchase-money mortgages have priority over mechanic’s 
liens; (2) mere constructive notice without culpable negligence, as opposed to actual notice, 
is insufficient to preclude applicability of the equitable subrogation doctrine; and (3) state’s 
mechanics lien statutes do not guarantee such liens will not be subject to equitable 
subrogation if certain factual and equitable circumstances exist) rev’d on other grounds, Ex 
Parte Lawson, 6 So.3d 7 (Ala. 2008). 

Some courts have held that a refinancing lender is not entitled to invoke the equitable 
subrogation doctrine because it is a “volunteer.” See, e.g., 1313466 Ontario, Inc. v. Carr, 954 
A.2d 1, 4–6 (Pa. Super. Ct. 2008), reargument denied Aug. 26, 2008 (court held it was 
bound by existing precedent, which imposes different rules than Restatement, and 
refinancing lender was not entitled to equitable subrogation since it was mere volunteer and 
was negligent because of an error in title search in failing to discover an intervening 
mortgage lien.); First Commonwealth Bank v. Heller, 863 A.2d 1153, 1157–58 (Pa. Super. 
Ct. 2004) (holding that refinancing lender was mere volunteer under no obligation to pay 
existing debt and stating that, “While we find . . . the Restatement to be compelling and very 
persuasive, we are bound by principles of stare decisis and accordingly, must find the trial 
court properly determined . . . [the refinancing lender] is not entitled to the remedy of 
equitable subrogation”); Ameriquest Mortg. Co. v. Alton, 731 N.W.2d 99, 107 (Mich. App. 
2006) (“Ameriquest [the refinancing lender] is a mere volunteer because it had no 
preexisting interest in the property and did not attempt to protect its interest in the property 
or to revive or obtain an assignment of the original mortgage”); cf. Wyo. Bldg. & Loan 
Ass’n v. Mills Constr. Co., 269 P. 45, 48-49 (Wyo. 1928) (“One instance in which legal 
subrogation is applied is in connection with the protection of a lien, and the rule is universal 
that one who has an interest in property by lien or otherwise, in making payment of prior 
liens, including taxes, is not a mere volunteer, and that he will be entitled, upon payment of a 
superior lien in order to protect his own lien, to be subrogated to the rights of the superior 
lienholder.” (citations omitted)); U.S. Bank Nat’l Ass’n v. Lame, No. F056380, 2009 WL 
4022275, at *5 (Cal. Ct. App. Nov. 23, 2009) (unpublished opinion) (“the doctrine of 
equitable subrogation may apply to a lender that refinances existing obligations secured by 
deeds of trust on real property, even though the lender lacks a pre-existing interest in the 
property; the refinancing lender, who acted at the request of the debtor, is not a mere 
volunteer”); Lamb Excavation, Inc. v. Chase Manhattan Mortgage Corp., 95 P.3d 542, 545 
(Ariz. Ct. App. 2004) (holding that refinancing lender could successfully assert equitable 
subrogation over intervening mechanic’s lien claimants and was not acting as mere 
volunteer). 

In Matrix Financial Services Corp. v. Frazer, No. 26859, 2010 WL 3219472 (S. C. Aug. 
16, 2010), the South Carolina Supreme Court ruled that the lender, Matrix Financial Services 
Corporation, which refinanced its own mortgage with the Frazers, as borrowers, was not 
entitled to equitable subrogation because it “cannot prove that it was secondarily liable on 
the initial mortgage, . . . [and because it] was a mere volunteer when it disbursed the 
funds . . .” Id. at *2. The court also held that an equitable remedy was not available because 
Matrix closed the loan unlawfully and with “unclean hands” under South Carolina law, 
which requires that all loan closings be supervised by an attorney. See id. at *1–3. In a 
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III.   CASES NOT APPLYING OR REJECTING THE RESTATEMENT 
POSITION 

The Restatement position on equitable subrogation, although gaining in 
popularity, is still not the majority rule in the United States. For example, in 
Citizens State Bank v. Raven Trading Partners, Inc.,30 the Minnesota appel-
late court held that the trial court’s adoption of the equitable subrogation 
doctrine was an abuse of discretion and reversed the trial court’s ruling that 
the later-recorded mortgage of Citizens State Bank’s (Citizens) mortgage 
took priority over Raven Trading Partners, LLC (Raven).31 “The mortgage 
[recorded by Raven] acknowledged the existence of two prior mortgages.”32 
Ten days after the Raven mortgage was recorded, Citizens recorded its 
mortgage on the same property.33 As the appellate court noted, “Citizens 
entered into its mortgage 50 days prior to execution of the Raven mortgage, 
and Citizens paid the balances on the prior [two] mortgages. It is undisputed 
that Raven had no notice of Citizens’ mortgage.”34 Unfortunately for Citi-
zens, its “first attempt to record its mortgage failed due to an incorrect 
amount for the mortgage-registration tax,” and Citizens then waited approx-
imately thirty-eight days after learning of the error to correct it and return 
the mortgage to the recorder’s office.35 

The court held that Citizens did not act under a “justifiable or excusable 
mistake” of fact and was not entitled to application of the equitable-
subrogation doctrine because of its negligent delay in filing the mortgage 

                                                   
concurring opinion, Justice Kittredge argued that he would rule against the lender on the 
basis of unclean hands and not reach the argument on the merits of equitable subrogation. 
See id. at *3 (Kittredge, J. concurring). In a vigorous (and well-reasoned) dissent, Justice 
Pleicones argued that equitable subrogation should be available to the lender because 
“Matrix was not a volunteer but was directly interested in the discharge of the original 
mortgage, and was secondarily liable for its discharge by virtue of its agreement to make a 
new loan to the Frazers [the borrowers] conditioned on the payoff of the first mortgage.” Id. 
at *5 (Pleicones, J., dissenting). Justice Pleicones argued further that the doctrine of unclean 
hands should not apply to the mortgage between Matrix and the Frazers because “the Court 
is altering the requirement that only a party to the transaction may assert the bar [of unclean 
hands]).” Id. at *5. He further noted that “many closings are conducted unlawfully, often 
without the knowledge of the lender. To hold that equity will not aid the lender in such a 
situation, will deny it the right to foreclosure.” Id. at *6 n.3 (citation omitted). 

30 No. A08-1560, 2009 WL 1515585 (Minn. Ct. App. June 2, 2009). 
31 See id. at *1. 
32 Id. Neither mortgage was in favor of Citizens. See id. 
33 See id. 
34 Id. 
35 Id. 
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for a total period of eighty days after the mortgage had been executed.36 Al-
though the court stated that “[w]e recognize that Raven is not injured by the 
application of equitable subrogation in this case,” it noted that “[l]osing 
priority by failing to timely record a mortgage or other conveyance of an 
interest in real property is a predictable consequence well known to com-
mercial lenders.”37 

                                                   
36 See id. The appellate court rejected Citizens’ argument that it should be entitled to 

equitable subrogation to give its mortgage priority over the Raven mortgage based on a prior 
Minnesota appellate court decision, see Ripley v. Piehl, 700 N.W.2d 540 (Minn. Ct. App. 
2005), and its reasoning that “a professional lender, such as a bank, is held to a higher 
standard than an unsophisticated individual,” Citizens State Bank, 2009 WL 1515585 at *2. 

37 Citizens State Bank, 2009 WL 1515585 at *2; see Osterman v. Baber, 714 N.E. 2d 
735, 738–39 (Ind. App. 1999) (citing the Restatement but declining to follow its approach 
regarding irrelevance of actual knowledge), overruled by Bank of N.Y. v. Nally, 820 N.E. 2d 
644 (Ind. 2005); Bankers Trust Co. v. United States, 25 P.3d 877, 882–83 (Kan. Ct. App. 
2001) (acknowledging the Restatement’s approach but declining to follow it); see also 
Casstevens v. Smith, 269 S.W.2d 222, 229–31 (Tex. App. 2008) (ruling that a victim of 
fraud who advanced money to pay senior mortgage was not entitled to equitable subrogation 
as against subsequent purchaser of property at foreclosure of junior mortgage); Sygitowicz v. 
United States, No. C06-962Z, 2007 WL 2496095 (W.D. Wash. Aug. 30, 2007), at *7 (citing 
with approval the Restatement position on equitable subrogation and the court’s holding in 
Bank of America v. Prestance, but concluding that in this case “the doctrine of equitable 
subrogation does not apply because the . . . [subordinate lender] loaned the . . . [borrowers] 
$225,000 without any expectation of taking the priority position of the . . . [first lender].”); 
Countrywide Home Loans, Inc. v. First Nat’l Bank of Steamboat Springs, N.A., 144 P.3d 
1224, 1230 (Wyo. 2006) (“We have not . . . applied the doctrine of equitable subrogation as 
set forth in the Restatement to allow a refinancing mortgagee to step into the shoes of a prior 
mortgagee for purposes of obtaining lien priority.”). 

In a case involving a complicated fact situation, UPS Capital Business Credit v. Abbey, 
975 A.2d 548 (N.J. Super. Ct. 2004), the court held that because the proceeds of the new 
mortgage were used to enable the new mortgage to take the place of the original mortgage, 
which was a superior lien to the first mortgagee’s mortgage by virtue of a recorded 
subordination agreement, the new mortgage retained a superior position even though the 
replaced mortgage was not modified and did not mature or expire and was replaced by the 
new mortgage. See id. at 553–54. The court found that the new mortgage was in effect a 
modification as well as a renewal of the replaced mortgage because the new mortgage 
contained a lower interest rate and an extended maturity date. See id. at 551. While not 
specifically adopting or applying (or even mentioning) the Restatement rule, the court held 
that equitable subrogation would be available even though the lack of knowledge on the part 
of the new mortgagee resulted from negligence (or, as acknowledged by the parties, “mistake 
and inadvertence”). See id. at 553–54. The title commitment did not show the intervening 
mortgage despite the fact that it was properly indexed and recorded, and an affidavit signed 
by the borrower did not disclose the existence of the mortgage. See id. at 550. In a recent 
case, Aurora Loan Services v. Senchuk, 36 So.3d 716, 720 (Fla. Dist. Ct. App. 2010), the 
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The concurring opinion in this case, by Judge Crippen, is interesting not 
only because of its length (it is approximately three times as long as the ac-
tual decision by Judge Stoneburner) but also because of Judge Crippen’s 
reluctance to concur in order to “to avoid inconsistent opinions” based on 
prior Minnesota case law regarding the equitable-subrogation doctrine.38 
Judge Crippen argued vehemently that Raven, in fact, had received a wind-
fall that “erodes a principle of real estate law and practice that has been with 
us throughout most of Minnesota’s history.”39 Although he acknowledged 
that Citizens was a sophisticated party and made a mistake that it could not 
adequately explain, he noted that Raven knew it already had a subordinate 
lien and stated that “[n]othing in its circumstances suggests an equitable 
right to a first lien. That right arises only by reason of the recording act, 
which has long been subject to the doctrine of equitable subrogation.”40 

Judge Crippen argued that Citizens was not an interloper “who had no 
legitimate reason to pay a prior encumbrance” or whose actions would 
cause harm to an intervening lienholder and that “Raven [wa]s not an inno-
cent victim” and would receive an undeserved windfall.41 He also argued 
that, historically, “the Minnesota Supreme Court has applied the equitable 
subrogation doctrine despite a variety of mistakes—some very serious—on 
the part of claimants of the doctrine.”42 Finally, he argued that the Restate-
ment position was consistent with prior Minnesota law because the interven-

                                                   
court, without mentioning the Restatement, held that Florida follows the modern, liberal 
view in determining what constitutes prejudice when the equitable-subrogation doctrine is 
applied, and therefore constructive notice of the intervening lien does not preclude 
application of the doctrine. 

But in another recent Florida case involving unusual facts, Velazquez v. Serrano, No. 
3D09-609, 2010 WL 2925402 (Fla. Dist. Ct. App. July 28, 2010), the court ruled that a new 
mortgagee who, in accordance with a sale of the property to its mortgagor, paid off two prior 
mortgage loans but not a third mortgage, was not entitled to equitable subrogation as to the 
third mortgage. The new mortgagee was unaware of the third mortgage because “the 
endorsement to the title insurance commitment did not note the [third] mortgage.” Id. at *1. 
The court refused to apply equitable subrogation because there was a surplus of funds after 
the payment of the first two mortgages, which surplus the new mortgagee should have paid 
to the third mortgagee who had properly recorded its mortgage, and not to the seller of the 
property who violated the due-on-sale clause in the third mortgage. Id. at *2. According to 
the court, the third mortgagee was “deprived of a legal right—the payment of her mortgage 
upon the sale of the property pursuant to the due-on-sale clause.” Id. at *3. 

38 Citizens State Bank, 2009 WL 1515585 at *3 (Crippen, J., concurring). 
39 Id. 
40 Id. 
41 Id. at *5. 
42 Id. 
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ing lienholder would be “no worse off than before the senior obligation was 
discharged,”43 and that “this emphasis on preventing a windfall to an inter-
vening mortgagee is reflected in Minnesota case law.”44 

                                                   
43 Id. at *8 (quoting RESTATEMENT (THIRD) OF PROPERTY) § 7.6 cmt. b (1999)). 
44 Id. With respect to the amount recoverable by the party seeking equitable subrogation 

and determination of the amount of prejudice to the intervening lienholder, in Countrywide 
Home Loans, Inc. v. Schmidt, 742 N.W.2d 901 (Wis. Ct. App. 2007), the court held that 
balance of equities prevented mortgagee from obtaining equitable subrogation to the extent it 
exceeded purchaser’s bargained-for purchase price of $300,000, where contract purchaser 
had filed lis pendens on property before lender made loan of $360,000 to seller. See id. at 
905–07. The court allowed lender to recoup $260,000 paid to satisfy two prior mortgages, 
but not interest on paid-off mortgages, or taxes and insurance that it paid, adding up to 
$320,000. See id. The court noted that lender could sue seller personally for difference 
between $300,000 purchase price and $260,000 that court awarded lender. See id. 

In Aurora Loan Services v. Senchuk, 36 So. 3d 716 (Fla. Dist. Ct. App. 2010), the court 
stated that “the  determination of what constitutes prejudice to a second lien holder must be 
confined to what would constitute prejudice in the event of a foreclosure.” Id. at 721. The 
court held that the refinancing lender, who increased the principal amount of the loan, did not 
as a matter of law prejudice the existing second mortgage lender where the refinancing 
lender’s request for equitable subrogation was only equal to the amount paid to satisfy the 
original first mortgage. See id. at 722. In Provident Co-operative Bank v. Talcott, 260 N.E.2d 
903 (Mass. 1970), the court stated that the equitable subrogee obtained priority to the extent 
of “whatever amount would not be payable . . . had that mortgage not been discharged by 
mistake.” Id. at 909. The court held that the equitable subrogee was entitled to priority as to 
ongoing interests and costs, to extent of: (1) amount of senior liens paid off; (2) less 
payments thereafter made by borrower subrogee, each payment to be applied first to interest 
and then to outstanding principal; (3) plus interest accrued on principal balance, as reduced; 
and (4) any real estate taxes paid by mortgagee. See id. at 908–09. In summarizing the 
Provident Co-operative Bank v. Talcott decision, Giles L. Krill states that: 

If tax payments may be added to the equitable subrogee’s position, then it 
stands to reason that any escrow deficiency for other expenses covered by mort-
gage covenants, such as property insurance payments, may be added to the 
equitable subrogee’s priority position. Another unanswered question is whether 
foreclosure costs may be added to the equitable subrogee’s priority position. 
The Provident decision suggests that any costs incurred by the equitable subro-
gee by reason of the mortgagor’s breach of covenants appearing in the dis-
charged mortgage, including costs incurred in exercise of the statutory power of 
sale, are properly added to the equitable subrogee’s priority position according 
to the theory that it constitutes “whatever amount would no[t] be paya-
ble . . . had that mortgage not been discharged by mistake.” Where the dis-
charged mortgage and the equitable subrogee’s new mortgage contain identical 
mortgage covenants, the argument is strengthened. 

Giles L. Krill, Does the Doctrine of Equitable Subrogation Include Mortgage Priority as to 
Ongoing Interest and Costs?, LAW OFFICES OF EDWARD A. GOTTLIEB (July 1, 2008), 
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On July 22, 2010, the Minnesota Supreme Court affirmed the holding of 
the appellate court.45 The Minnesota Supreme Court stated the following: 
“Raven did not have actual, implied, or constructive notice of the Citizens 
mortgage, and Raven recorded its mortgage on the property prior to Citi-
zens. It is undisputed that Raven was a good faith purchaser . . . . The only 
question is whether we should apply equitable subrogation to reverse that 
priority.”46 

The court noted that because Citizens was the party seeking subroga-
tion, Citizens had the burden of proving that the equities in this case 
weighed in its favor.47 The court ruled that the equities did not favor Citi-
zens because it “neglected to act in a timely manner” by waiting thirty-eight 
days to submit the mortgage for recording after the mortgage had been ini-
tially returned to Citizens unrecorded, during which time the Raven mort-
gage was properly recorded.48 The delay by Citizens, according to the court, 
“is not justifiable or excusable, regardless of the sophistication of the mort-
gagee.”49 The dissent argued that “the district court did not clearly abuse its 
discretion when it applied equitable subrogation to Citizens’ mortgage.”50 

In an unpublished Indiana appellate court case, Roswell Properties, LLC 
v. Mullins,51 the court decided the issue of priority on the basis of contract 
law and an applicable Indiana statute and did not need to reach (and did not 
mention or discuss) the Restatement position. In this case, the borrowers 
executed a mortgage, which did not contain a dragnet clause,52 on their 
property to the predecessor of Roswell, LLC (the plaintiff bank) (Roswell) 
in 1996.53 “[A] series of additional notes [was executed] for the principal 
loan balance of $230,000” from 1997 to 2004.54 In between those dates, “on 
June 25, 2001, the [b]orrowers executed a mortgage note to U.S. Bank’s 
predecessor for the sum of $725,000, secured by the . . . [same] property. 
                                                   
http://www.gottliebesq.com/pdf/Equitable-Subrogation.pdf (quoting Provident, 260 N.E. 2d 
at 909) (citations omitted). 

45 See Citizens State Bank v. Raven Trading Partners, Inc., No. A08-1560, 2010 WL 
2852289 (Minn. July 22, 2010). 

46 Id. at *3. 
47 See id. at *10. 
48 Id. 
49 Id. at *11. 
50 Id. at *12 (Page, J., dissenting).. 
51 872 N.E.2d 707 (Ind. Ct. App. 2007) (mem.). 
52 The term dragnet clause refers to a “provision in a mortgage in which the mortgagor 

gives security for past and future advances as well as present indebtedness.” In re Bass, 44 
B.R. 113, 114 (Bankr. D. N.M. 1984). 

53 See id. at *l. 
54 Id. 
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Prior to closing the loan, U.S. Bank’s attorney requested and received mort-
gage payoff information from Roswell.”55 According to the court, the bal-
ance due on the Roswell loan as of June 25, 2001 had been “‘paid to 
$0.00’. . . . In addition to a check for the payoff amount . . ., U.S. Bank sent 
Roswell a closing letter” asking for a release of the existing mortgage; 
“[h]owever, the mortgage was never released.”56 The borrower subsequent-
ly borrowed additional funds from Roswell and defaulted under the Roswell 
loan as a result of borrowing these additional funds, and Roswell filed a 
foreclosure action.57 U.S. Bank counterclaimed for foreclosure of its own 
mortgage, and the trial court ruled in favor of U.S. Bank.58 

The appellate court upheld the trial court’s decision, rejecting Roswell’s 
argument that “its 2004 note is a renewal of a revolving line of credit se-
cured by the 1996 mortgage” and “its 1996 mortgage takes priority over 
U.S. Bank’s 2001 mortgage.”59 The court noted that Indiana has a specific 
statute60 that requires that a lender discharge and release its mortgage of 
record when payment in full has been lawfully tendered.61 The court also 
referred to one of its previous decisions, Dreibelbiss Title Co. v. Fifth Third 
Bank,62 in which the appellate court “held that the lender was not required 
to release its mortgage after receiving payoff funds because the lender had 
not received written notification from the borrower to close the account, as 
required by the loan agreement.”63 The court in Roswell distinguished its 
prior holding in Dreibelbiss however, stating that “[h]ere there was no such 
additional requirement in order to ‘discharge’ the lender’s obligation to re-
lease the mortgage.”64 The court further noted that the Roswell mortgage 
“clearly provides ‘[u]pon payment of all sums secured by this Security In-
strument [the mortgage], Lender shall release this Security Instrument 
‘without charge to the borrower.’”65 Therefore, the court held that Roswell 
was required as a matter of law, upon receiving the payoff amount from 

                                                   
55 Id. 
56 Id. (quoting Appellant’s Appendix at 82) (alteration in original). 
57 See id. 
58 See id. 
59 Id. at *1–*2. 
60 See IND. CODE § 32-28-1-1(b) (2002). 
61 See Roswell, 872 N.E.2d at 707. 
62 806 N.E.2d 345 (Ind. Ct. App. 2004). 
63 Roswell, 872 N.E.2d at 707. 
64 Id. 
65 Id. (alteration in original). 
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U.S. Bank in 2001, to release the mortgage under both the language in its 
mortgage and the applicable Indiana statute.66 

In an article on the application of the equitable-subrogation doctrine 
under Michigan law,67 the author discusses recent Michigan equitable-
subrogation cases and argues that they have severely limited—or even evis-
cerated—application of the Restatement position to commercial loan refi-
nances in Michigan, even though the current lengthy recording gap in Mich-
igan is especially suited to application of the equitable-subrogation doc-
trine.68 The author notes that until recently Michigan cases generally fol-
lowed the Restatement but that “at least with respect to commercial 
refinance lenders . . . Michigan no longer embraces any aspect of the Re-
statement, the majority or any other view of equitable subrogation.”69 

The author of that article also states that “equitable subrogation is no 
longer available to a commercial lender solely by virtue of the fact that it is 
a sophisticated business entity.”70 The author cites and analyzes recent 
Michigan appellate court cases on equitable subrogation that support this 
conclusion,71 including Ameriquest Mortgage Co. v. Alton72 and Deutsche 
Bank Trust Co. Americas v. Spot Realty, Inc.73 
                                                   

66 See id. 
67 See Thomas A. Kabel, Equitable Subrogation: Why the Refinance Lender’s Security 

Interest May Not be as Secure as it Thinks, 34 MICH. REAL PROP. REV. 134 (2007). 
68 See id. at 135–37. 
69 Id. at 135. 
70 Id. 
71 See id. 
72 731 N.W.2d 99 (Mich. Ct. App. 2006). In this case the court held that a conventional 

lender is properly classified as a “mere volunteer” in all instances and thus, may not avail 
itself of equitable subrogation. See id. The court in Ameriquest stated that: 

[W]e are unaware of any authority regarding the application of the doctrine 
of equitable subrogation to support the general proposition that a new mortgage, 
granted as part of a generic refinancing transaction, can take the priority of the 
original mortgage, which is being paid off, giving it priority over intervening 
liens. . . . Such bolstering of priority may be applicable where the new 
mortgagee is the holder of the mortgage being paid off or where the proceeds of 
the new mortgage are necessary to preserve the property from foreclosure or 
another action that would cause the intervening lien holders to lose their 
security interests. 

Id. at 104 (quoting Washington Mut. Bank, FA v. ShoreBank Corp., 703 N.W.2d 486, 
496 (Mich. Ct. App. 2005)). The Ameriquest court held that if there are intervening liens, 
equitable subrogation “‘cannot be used to avoid the dictates of’” MICH. COMP. LAWS section 
565.25 to allow “‘a new mortgage, granted as part of a generic refinancing transaction, [to] 
take the priority of the original mortgage,’” unless the new mortgagee can establish that an 
intervening lien holder acted fraudulently. Id. at 106 (quoting from both Burkhardt v. Bailey, 
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IV.   CONVENTIONAL V. EQUITABLE SUBROGATION 

The Prestance decision has almost no discussion of the distinction that 
some other cases make between conventional74 and equitable (or legal) sub-
rogation. In this regard, the court in Prestance may have been confused by 
(or unconcerned with) the distinction and stated only the following: “[W]e 
agree with the Restatement at least in the context of a conventional refi-
nancing. A lender providing funds to pay off an existing mortgage expects 
to receive the same security as the loan being paid off.”75 

Many courts continue to apply the doctrine of conventional subrogation, 
a fraternal—but not identical—twin of equitable subrogation, and allow 
claimants to bypass equitable defenses that have operated to defeat subroga-
tion claims in the past. The Illinois Appellate Court discussed this sup-
posedly distinct doctrine in Aames Capital Corp. v. Interstate Bank of Oak 
Forest,76 stating the following: 

There are two broad categories of subrogation rights: 
contractual or conventional rights, and common-law or 
equitable rights. Equitable subrogation is a creature of 
chancery that is utilized to prevent unjust enrichment. 
There is no general rule that can be laid down to determine 
whether a right of equitable subrogation exists, since the 
right depends upon the equities of each particular case. 
Conventional subrogation, on the other hand, arises from 
an agreement between the parties [the refinancing 
mortgagee and the mortgagor] that the subrogee [the 
refinancing mortgagee] pay a debt on behalf of a third 

                                                   
680 N.W.2d 453, 465 (Mich. Ct. App. 2004); Ameriquest Mortg. Co. v. Alton, 726 N.W.2d 
424 (Mich. Ct. App. 2006)). 

73 714 N.W.2d 409 (Mich. Ct App. 2005) (holding that equitable subrogation simply is 
not available to commercial lenders absent fraud, mutual mistake, or other unusual 
circumstances). 

74 “Conventional subrogation is . . . contractual, occurring where one having no interest 
or any relation to the matter pays the debt of another, and by agreement is entitled to the 
rights and securities of the creditor so paid.” Bancinsure, Inc. v. BNC Nat’l Bank, 263 F.3d 
766, 773 (8th Cir. 2001). 

75 Bank of Am. v. Prestance, 160 P.3d 17, 25 (Wash. 2007) (quoting Bank of N.Y. v. 
Nally, 820 N.E.2d 644, 653 (Ind. 2005)). 

76 734 N.E.2d 493 (Ill. App. Ct. 2000). 
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party and, in return, be able to assert the rights of the 
original creditor.77 

Noting that “[t]here are no Illinois cases of recent vintage that explain 
when subrogation will apply to a mortgage refinancing,” the Aames court 
nonetheless observed that “[t]here are numerous policy reasons to apply the 
doctrine of conventional subrogation to a case involving a refinancing 
mortgage.”78 

In Financial Federal Credit, Inc. v. LaSalle Bank National Ass’n,79 the 
Illinois Circuit court ruled that the first-in-time rule, as codified in Illi-
nois,80creates a presumption that a lien that is recorded ahead of others has 
priority relative to such other liens.  The court also noted that Illinois is a 
race-notice jurisdiction because “the first person to record is entitled to 
claim priority only if he also is ‘without notice’ of any prior, unrecorded 
lien, a circumstance that does not exist in this case.”81 Further, the court 
stated: 

[C]onventional subrogation . . . results from an equitable 
right springing from an express agreement with the debtor, 
by which one advances money to pay a claim for the 
security of which there exists a lien, by which agreement 

                                                   
77 Id. at 498 (citations omitted); see also Bankers Trust Co. v. United States, 25 P.3d 

877, 880 (Kan. Ct. App. 2001) (“conventional subrogation . . . arises from an agreement 
between the parties”). In In re Flamingo 55, Inc., 378 B.R. 893 (Bankr. D. Nev. 2007), the 
court stated that: 

There are different “flavors” of subrogation, each with somewhat 
different qualities. The Ninth Circuit has categorized these types as 
“conventional” or “contractual” subrogation, “legal” or “equitable” 
subrogation, and statutory subrogation. “Conventional” or “contractual” 
subrogation rights arise from an express or implied agreement between the 
subrogor and subrogee. “Equitable subrogation is a legal fiction, which 
permits a party who satisfies another’s obligation to recover from the party 
‘primarily liable’ for the extinguished obligation.” The right of “legal” or 
“equitable” subrogation arose as a “creature of equity” and “is enforced solely 
for the purpose of accomplishing the ends of substantial justice.” Statutory 
subrogation, as one might expect, occurs by virtue of a right created by statute. 

Id. at 906 n.15 (citations omitted) (quoting Hamanda v. Far East Nat’l Bank (In re 
Hamanda), 291 F.3d 645, 649 (9th Cir. 2002)). 

78 Id. at 500. 
79 Nos. 05 CH 3936, 06 CH 2385, 2008 WL 4565905 (Trial Order) (Cir. Ct. of Ill., 

April 29, 2008). 
80 See 765 ILL. COMP. STAT. ANN. 5/30 (West 2001). 
81 LaSalle, 2008 WL 4565905, at *4 n.5. 
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he is to have an equal lien to that paid off, whereupon he is 
entitled to the benefit of the security which he has satisfied 
with the expectation of receiving an equal lien.82 

The court reasoned that in this case, the lender who intended to leap 
frog the intervening lienor’s judgment lien did not argue for equitable sub-
rogation—nor could it—because “the lien claims here are garden-variety.”83 
The court rejected the refinancing lender’s claim based on conventional 
subrogation because the lender did not meet its burden of coming forward 
with evidentiary facts to support its position—an agreement to discharge the 
prior mortgages and the actual discharge of those mortgages.84 Based on the 
same reasoning, the court also rejected the lender’s claim that it was entitled 
to priority as a purchase money mortgagee because the lender provided no 
evidence to demonstrate that such was the case; furthermore, the boilerplate 
language in the mortgage regarding the conditional removal of prior liens 
was insufficient to prove the requisite express agreement required to estab-
lish equitable subrogation.85 

But the doctrine of equitable subrogation has ancient origins, and the 
law in this area is well developed. Both the conventional subrogation and 

                                                   
82 Id. at *4. 
83 Id. at *4–*5. 
84 See id. at *7. 
85 See id. at *8; see also Union Bank v. Thrall, 872 N.E.2d 542, 547 (Ill. App. Ct. 2007) 

(holding that subrogation is not really an exception to the first-in-time rule in Illinois and 
stating “it simply holds that, under certain circumstances, equity requires that a subsequent 
lienor be considered the same as if he were the original lienor.”); Detroit Steel Prod. Co. v. 
Hudes, 151 N.E.2d 136, 140 (Ill. App. Ct. 1958) (holding mortgagee was entitled to position 
of building-material providers who had been paid out of mortgage-loan proceeds where it 
was clear that mortgagee had required known mechanic’s lien claimants to be paid out of 
loan proceeds and had expected to be subrogated); Barbara A. Gimbel & Edward J. 
Andersen, Lender Leap-Frog: Conventional Subrogation in Lien Priority Disputes, 94 ILL. 
B.J. 494, 494–98 (Sept. 2006) (discussing the first-in-time rule and conventional subrogation 
in Illinois); cf. Decaro v. M. Felix, Inc., 864 N.E.2d 890 (Ill. App. Ct. 2007). In this case, 
Genaro Felix (Felix) owned the property at issue, which was encumbered by two preexisting 
mortgages. See id. at 1104–05. Lakeshore Decaro (Lakeshore) subsequently obtained an 
$80,000 arbitration award against Felix and recorded a memorandum of judgment against the 
property. See id. at 1105. Felix then entered into a contract to sell the property to Burke 
Chaney Builders (Burke Chaney). See id. In connection with the sale, the First National 
Bank of Brookfield (Bank) lent Burke Chaney $104,800 and received a mortgage on the 
property for that amount. See id. The Bank used a portion of the proceeds to pay off two 
prior mortgage liens and Cook County real estate taxes. See id. The Illinois appellate court 
held that under principles of equitable subrogation, the Bank’s mortgage lien on the property 
was superior to Lakeshore’s judgment lien. See id. at 1109. 
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equitable subrogation doctrines are creatures of equity, and the court may be 
creating a distinction without a meaningful difference.86 

                                                   
86 See Aames Capital Corp. v. Interstate Bank of Oak Forest, 734 N.E.2d 493, 501 (Ill. 

App. Ct. 2000). In addition to Illinois, the Aames court lists other state and federal 
jurisdictions that recognize the conventional subrogation doctrine. See id. 

The following cases contain a discussion of the difference between conventional and 
equitable (or legal) subrogation: (1) In LaSalle Bank, N.I. v. First American Bank, 736 
N.E.2d 619 (Ill. App. Ct. 2000), the Illinois appellate court expressly affirmed the doctrine of 
conventional subrogation. According to the court: 

[I]n terms of real property, the doctrine of conventional subrogation 
holds that when a refunding mortgage is made, the lien of the old mortgage 
continues in effect without interruption and the refunding mortgage does not 
become subordinate to an intervening lien or interest attaching between the 
time the old mortgage was recorded and the effective date of the refunding 
mortgage, even though the old mortgage has been released. 

Id. at 625 (citations omitted). (2) In Welch Foods, Inc. v. Chicago Title Insurance Co., 17 
S.W.3d 467 (Ark. 2000), the Arkansas Supreme Court stated: 

“Conventional subrogation, as the term implies, is founded upon some 
understanding or agreement, express or implied, and without which there is 
no ‘convention.’” Legal or equitable subrogation, on the other hand, is a 
creature of equity, and not dependent upon contract, but rather dependent 
upon the equities of the parties. It arises by operation of law. 

Id. at 470 (quoting Courtney v. Birdsong, 437 S.W.2d 238, 241 (Ark. 1969)). (3) In 
Wyoming Building & Loan Ass’n v. Mills Construction Co., 269 P. 45 (Wyo. 1928), the 
Wyoming Supreme Court stated: 

The right of subrogation may arise and sometimes must arise from contract. 
This is conventional subrogation. The right is sometimes given in the absence 
of contract, is then a creation of the court of equity, and is given when 
otherwise there would be a manifest failure of justice. This is legal 
subrogation. It is a mode which equity adopts to compel the ultimate payment 
of a debt by one who in justice, equity, and good conscience ought to pay it, 
though it is not exercised in favor of a mere intermeddler. This principle, 
adopted from the Roman law and at first sparingly exercised, has come to be 
one of the great principles of equity of our jurisprudence, and courts incline 
to extend it rather than restrict it. One instance in which legal subrogation is 
applied is in connection with the protection of a lien, and the rule is universal 
that one who has an interest in property by lien or otherwise, in making 
payment of prior liens, including taxes, is not a mere volunteer, and that he 
will be entitled, upon payment of a superior lien in order to protect his own 
lien, to be subrogated to the rights of the superior lienholder. 

Id. at 48–49 (citations omitted). (4) In Van Dyk Mortgage Corp. v. United States, 503 F. 
Supp. 2d 876 (W.D. Mich. 2007), the U.S. District Court for the Western District of 
Michigan stated: 

Michigan courts have recognized two forms or types of subrogation, as 
explained in French v. Grand Beach Co.: “The doctrine of subrogation rests 
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V.   PRIORITY OF EQUITABLY SUBROGATED MORTGAGE WITH 
RESPECT TO FEDERAL TAX LIENS 

If a mortgagee seeks to establish priority via application of the equita-
ble-mortgage doctrine, will such priority be effective against an intervening 
federal tax lien? The existing case law on this point generally indicates that 
the answer to this question is yes. 

For example, in The Sum of $66,839.59 Filed in Registry of Court v. 
United States Internal Revenue Service,87 the U.S. District Court in Georgia 
granted summary judgment to The Sunshine House, Inc. (Sunshine House), 
which was the purchaser of the assets of Americare Child Enrichment Cen-
ters (Americare). Sunshine House claimed it was entitled to equitable sub-
rogation with respect to the rights of Americare’s secured creditor, First 
National Bank of Griffin (First National), because Sunshine House paid 
First National’s loan in full at the time of closing.88 Sunshine claimed it was 
entitled to equitable subrogation with respect to an Internal Revenue Service 
tax lien filed but not yet recorded at the time of the purchase transaction and 
loan payoff.89 The court agreed, stating: 

Sunshine House became equitably subrogated to First 
National’s position as senior lienholder when it paid off the 
First National loan to Americare as part of the asset 
purchase agreement without knowledge of the IRS’ filed 

                                                   
upon the equitable principle that one, who, in order to protect a security held by 
him, is compelled to pay a debt for which another is primarily liable, is entitled 
to be substituted in the place of and to be vested with the rights of the person to 
whom such payment is made, without agreement to that effect. This doctrine is 
sometimes spoken of as “legal subrogation,” and has long been applied by 
courts of equity. There is also what is known as “conventional subrogation.” It 
arises from an agreement between the debtor and a third person whereby the 
latter, in consideration that the security of the creditor and all his rights 
thereunder be vested in him, agrees to make payment of the debt in order to 
relieve the debtor from a sacrifice of his property due to an enforced sale 
thereof. It is wholly independent of any interest in the property which the lender 
may have to protect. It does not, however, inure to a mere volunteer who has no 
equities which appeal to the conscience of the court.” 

Id. at 880 (quoting French v. Grand Beach Co., 215 N.W. 13, 14 (Mich. 1927)) (internal 
citations omitted). 

87 119 F. Supp. 2d 1358 (N.D. Ga. 2000). 
88 See id. at 1360. 
89 See id. “[W]hile the IRS’ tax lien was filed [with the Superior Court of Dekalb 

County] . . . , it had not yet been indexed in the Dekalb County public indices by the date of 
the closing . . . .” Id. 
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but not yet publicly available tax lien. Where the IRS does 
not dispute that First National’s interest was prior in time 
and therefore superior to the federal tax lien, the Court 
finds that Sunshine House’s security interest has priority 
over the IRS’ lien, and summary judgment is GRANTED 
in favor of Sunshine House.90 

In Van Dyk Mortgage Corp.,91 the U.S. District Court for the Western 
District of Michigan held that under Michigan law a mortgagee who dis-
charged its original mortgage because of a loan refinancing did not lose 
priority over intervening tax liens recorded before the refinancing mortgage 
was recorded.92 The court upheld the mortgagee’s priority even though it 
noted that the mortgagee did not act under compulsion in cancelling the 
original mortgage.93 The court applied the equitable-mortgage doctrine to 
protect the priority of the mortgagee even though the court acknowledged 
that the mortgagee could have taken other steps to protect itself, because 
this was not a prerequisite to application of the doctrine, and the govern-
ment would be no worse off since its lien was the junior lien at the time it 
was filed.94 Furthermore, the court found that the mortgagee was not a vol-
unteer because it had made the original loan and had a direct interest in pay-
ing off the original loan and placing a substitute refinancing loan on the 
property.95 

                                                   
90 Id. at 1362 (footnote omitted). 
91 503 F. Supp. 2d 876 (W.D. Mich. 2007). 
92 See id. at 879–81, 886–87. 
93 See id. at 886. 
94 See id. at 886–87. 
95 See id. at 886; see also Dietrich Indus., Inc. v. United States, 988 F.2d 568, 570 (5th 

Cir. 1993) (stating “‘Where, under local law, one person is subrogated to the rights of 
another with respect to a lien or interest, such person shall be subrogated to such rights for 
purposes of any [federal tax lien].’” (quoting I.R.C. § 6323(i)(2)) (alteration in original)). 
Federal law ultimately determines the priority of competing liens. See United States v. 
McDermott, 507 U.S. 447, 453–54 (1993) (stating “the filing of notice renders the federal tax 
lien extant for ‘first in time’ priority purposes regardless of whether it has yet attached to 
identifiable property”); In re Spearing Tool & Mfg. Co., 412 F.3d 653, 655 (6th Cir. 2005) 
(“Federal law controls whether the IRS’s lien notice sufficed.”) cert. denied, 549 U.S. 810 
(2006); cf. Van Dyk Mortg. Corp., 503 F. Supp. at 879 (acknowledging that “[w]hen the 
priority of competing federal and state liens is at issue, federal law controls,” but noting that 
“as between a state law lien and a federal tax lien, the first perfected lien is entitled to 
priority”); Progressive Consumers Fed. Credit Union v. United States, 79 F.3d 1228, 1236–
38 (1st Cir. 1996) (ruling that, in a case of first impression under Massachusetts law, 
application of equitable subrogation would leave intervening recorded IRS tax liens in no 
worse position than they would have been prior to refinancing lender’s mortgage). 



SUMMER 2010 Equitable Subrogation   273 

VI.   CONCERNS OF TITLE INSURERS 

Title insurers have legitimate and understandable concerns regarding 
court rulings on equitable-subrogation claims. Whenever a title insurer pays 
a claim, it will ask the claims handler to consider possibilities for recovery 
from someone who may have been unjustly enriched. Often this inquiry 
begins and ends with consideration of the title insurance company’s rights 
under the legal doctrine of equitable subrogation. When it works as in-
tended, this doctrine allows the insurer to stand in the shoes of the injured 
party, the insured, and sue for recovery from any other party who, in equity 
and fairness, ultimately should pay for the loss.96 But some courts have 
proven themselves inhospitable to such suits for various reasons—
particularly where the claim is seen as resulting from some mistake by the 
title company’s employee or agent. 

This approach was clearly demonstrated in a case from the State of 
Washington Supreme Court, Kim v. Lee.97 Mr. Kim, a judgment lienholder, 
recorded his judgment lien with the county where the Lees’ property was 
located in order to execute on his judgment, and the title insurer intervened 

                                                   
If the mortgage is a purchase money mortgage, and the lien is against the borrower, 

there may not be a priority problem in the first place. See Rev. Rul. 68-57, 1968-1 C.B. 553 
(“In view of the legislative history of the Federal Tax Lien Act of 1966, the Internal Revenue 
Service will consider that a purchase money security interest or mortgage valid under local 
law is protected even though it may arise after a notice of Federal tax lien has been filed.”). 

Also, if the tax lien identified the debtor by a former name or a maiden name, and the 
lender had no knowledge of the former name/maiden name, this may be another basis to 
establish lien priority by invoking the equitable subrogation doctrine. However, a filed tax 
lien does not have to perfectly identify the taxpayer as long as an abbreviated or erroneous 
name sufficiently identifies the taxpayer such that a reasonable and diligent search would 
have revealed the existence of the notices of the federal tax lien. See In re Spearing Tool & 
Mfg. Co. 412 F.3d at 656–67; see also BORIS I. BITTKER, MARTIN J. MCMAHON, JR. & 

LAWRENCE A. ZELENAK, FEDERAL INCOME TAXATION OF INDIVIDUALS ¶ 48.03, (3d ed. 2002) 
(discussing all aspects of federal tax liens, including priority and methods of discharge). See 
generally Lawrence P. Heffernan, Equitable Subrogation Unsettled, TITLE NEWS, Jan.-Feb. 
1998, available at http://www.alta.org/publications/titlenews/98/9801_07.cfm (analyzing 
case law regarding priority of intervening tax liens with respect to refinancing mortgages). 

96 Given the conflicting case law in this area, title insurers must be especially careful 
when deciding whether to issue an endorsement protecting against any loss as a result of an 
intervening recorded lien. See Joondeph v. Hicks, 235 P.3d 303,305 (Colo. 2010) (ruling 
against application of equitable-subrogation doctrine because the Joondephs clearly had 
actual knowledge of the intervening lien, including the fact that  “the Joondephs’ title policy 
included an endorsement protecting against any loss caused by Hicks’ claim”). 

97 31 P.3d 665 (Wash. 2001), distinguished by Bank of Am. v. Prestance Corp., 160 
P.3d 17, 19–20 (Wash. 2007). 
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to protect its insured lender.98 The title company had failed to discover the 
judgment lien when it searched title, and even though Kim made the com-
pany aware of this lien prior to closing the new mortgage, the title company 
closed without paying off Kim’s judgment lien.99 This new mortgage in-
volved a modification of the existing mortgage, which was senior to the 
judgment lien.100 The majority opinion adopted the following approach to 
subrogation in regards to mortgage loans: 

Under the Restatement a modification of a mortgage 
will ordinarily cause it to lose priority to junior interests to 
the extent that the modification is materially prejudicial to 
those interests. . . . Absent an increase in the principal 
amount or the interest rate of the mortgage, such 
modifications normally do not jeopardize the mortgagee’s 
priority as against intervening interests.101 

The court found that the modification of the loan repayment term from 
six years to thirty years, and the fact that this was a new mortgage, were 
materially prejudicial to Kim as the junior lienholder.102 As a result, the 
court found that the new mortgage was junior to Kim’s judgment lien.103 

The court refused to allow equitable subrogation where, as in this case, 
the party seeking subrogation, the title insurer, had actual knowledge of the 
intervening interest.104 The court then described the role of the title insurer, 
stating: 

Generally, the role of the title insurer is relied upon by 
the lender, judgment creditor, and other lienors. Just as a 
lender relies on the title insurer to commit that title is 
vested in its borrower, subject only to known exclusions, 
judgment creditors and other lienors rely on title insurers to 
prevent a debtor from conveying real property without first 
satisfying a perfected lien. In the instant case, legal 
remedies and equity suggest that the loss should fall on the 
title company rather than the innocent judgment creditor.105 

                                                   
98 See id. at 667–68. 
99 See id. 
100 See id. 
101 Id. at 670 (citing RESTATEMENT (THIRD) OF PROP.: MORTGAGES § 7.3 1997). 
102 See Kim, 31 P.3d at 670. 
103 See id. 
104 See id. at 671. 
105 Id. 
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The court concluded that “equitable subrogation should not apply in fa-
vor of a title company which guaranteed title while on constructive or actual 
notice of a prior judgment.”106 Interestingly, the appellate court in Prestance 
(whose decision was subsequently reversed by the Washington Supreme 
Court) held that under the guidance of the Kim decision, WFB West’s actual 
knowledge of B of A’s lien prevented the application of the equitable-
subrogation doctrine.107 The Washington Supreme Court disagreed and dis-
tinguished its prior decision in Kim on the basis that 

Kim addressed whether a refinancing mortgagee’s title 
insurer could benefit from equitable subrogation if the 
insurer had actual knowledge of intervening liens. The 
facts before us today are different and concern whether a 
refinancing mortgagee, not a title insurer, must be 

                                                   
106

 Id. at 92. See also First Fed. Bank v. United States, 118 F.3d 532, 534 (7th Cir. 
1997) (refusing to apply equitable subrogation under Indiana law where doing so would 
benefit the title insurer who was negligent in failing to discover federal tax lien and stating 
that “Indiana courts have been more reluctant to invoke the doctrine of equitable subrogation 
in cases where to do so would benefit a negligent title insurer”); Centreville Car Care, Inc. v. 
N. Am. Mortg. Co., 559 S.E.2d 870, 872–74 (Va. 2002) (refusing to equitably subrogate 
lender’s claim to prior properly recorded mortgage where title examiner and title insurer 
were negligent in failing to discover prior recorded lien; court stated that “any ‘windfall’ in 
this case as a result of granting subrogation would inure to the benefit of the negligent title 
examiner and the party that insured the title. . . . Thus, the equities in this case favor [the 
prior mortgagee], the innocent party who would be prejudiced if subrogation were granted”). 
Virginia has a specific statute, VA. CODE ANN. § 55-58.3 (1950), which applies irrespective 
of a title company’s involvement and states in part, at § 55-58.3(B): 

Upon the refinancing of a prior mortgage encumbering or conveying an interest in 
real estate containing not more than one dwelling unit, a subordinate mortgage 
shall retain the same subordinate position with respect to a refinance mortgage as 
the subordinate mortgage had with the prior mortgage, provided that: 
1. Such refinance mortgage states on the first page thereof in bold or capitalized 
letters: “THIS IS A REFINANCE OF A (DEED OF TRUST, MORTGAGE OR 
OTHER SECURITY INTEREST) RECORDED IN THE CLERK’S OFFICE, 
CIRCUIT COURT OF (NAME OF COUNTY OR CITY), VIRGINIA, IN DEED 
BOOK ___, PAGE ___, IN THE ORIGINAL PRINCIPAL AMOUNT OF ______ 
AND WITH THE OUTSTANDING PRINCIPAL BALANCE WHICH IS 
______.”; 
2. The principal amount secured by such refinance mortgage does not exceed the 
outstanding principal balance secured by the prior mortgage plus $5,000; and 
3. The interest rate is stated in the refinance mortgage at the time it is recorded and 
does not exceed the interest rate set forth in the prior mortgage. 
107 See Bank of Amer. v. Prestance Corp., 160 P.3d 17, 20 (Wash. 2007). 
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precluded from equitable subrogation if he has actual 
knowledge of intervening liens.108 

But the allegation by the Washington Supreme Court in Kim that a title 
company guarantees title is incorrect. A title insurer does not guarantee title; 
it contractually indemnifies an insured’s title to the property subject to the 
terms, conditions, exceptions and exclusions contained in the policy.109 Fur-
thermore, the insured lender, not the title insurer, had a lien on the property 
(such that the lender’s prior knowledge of the lien, if any, should be control-
ling) and would be the direct beneficiary of any right to equitable subroga-
tion.110 An assertion that title insurers owe duties to third parties with whom 
they are not in privity or bound by any contractual relationships is mis-
guided. The court’s ruling effectively prevents any lien holder, judgment 
lien creditor, or any other party with an interest in the property from being 
entitled to the benefits of equitable subrogation whenever that party has ob-
tained title insurance, while those parties that do not have title insurance 
will be allowed such benefits.111 
                                                   

108 See id. 
109 See Lawyers Title Ins. Co. v. Synergism One Corp., 572 So. 2d 517, 518 (Fla. Dist. 

Ct. App. 1990) (“A title policy indemnifies rather than guarantees the state of the insured 
title.”); Cavalaris v. Youmans, No. 2000-CP-10-001475, 2001 WL 36000146, (S.C. Cir. Ct., 
Feb. 20, 2001) (“Title insurance is not liability insurance. Professor Spitz has written that we 
must ‘[k]eep in mind that a title insurance policy is not intended to reflect or guarantee the 
status of title. It is not a ‘guaranteed abstract.’ Rather, it is intended to be a contract by which 
the insured is indemnified against specified losses,’” (quoting STEVE SPITZ, INTRODUCTION 

TO TITLE INSURANCE, REAL ESTATE TRANSACTIONS, CASES AND MATERIALS, 490 (S.C. Bar 
Continuing Legal Education Div. 1998))); see also 43 AM. JUR. 2D INSURANCE § 528 (2003) 
(“The liability of an insurer under a title insurance policy is for loss or damage by reason of 
defects in the title to the property or by reason of liens or encumbrances thereon. As a 
general rule, a title insurer does not guarantee the state of title, but agrees to indemnify the 
insured for any loss; thus, the mere existence of liens or defects covered by a title policy in 
and of itself is not sufficient to justify recovery.” (Footnotes and citations omitted)). 

110 See Kim, 31 P.3d at 667–68. 
111 But cf. Houston v. Bank of Am., 78 P.3d 71, 73–74 (Nev. 2003), (seemingly 

countering the reasoning, noting that “precluding equitable subrogation when a mortgagee 
discovered or could have discovered a junior lien holder runs contrary to the purposes 
underlying the [equitable subrogation] doctrine.”); see also Foster v. Porter Bridge Loan Co., 
27 So.3d 481 (Ala. 2009) (holding that even though title company did not discover 
intervening judgment lien, refinancing lender had no actual knowledge of lien and 
constructive notice of intervening lien was not sufficient to preclude equitable subrogation 
under Alabama law); Hicks v. Londre, 125 P.3d 452, 460 (Colo. 2005) (holding that 
refinancing lender had no actual knowledge of intervening judgment lien and there was no 
negligence in failing to discover it, even though lender had obtained title commitment that 
failed to show the lien, and stating that “reliance upon a title insurance company is not 
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Interestingly, in Gibson v. Neu,112 the subordinate mortgagee argued 
that the property purchaser and the purchaser’s lender (who paid off the first 
mortgage but not the subordinate second mortgage that the title insurer ne-
glected to show on the title commitment or policy) would not be prejudiced 
by awarding it first priority because they had obtained title insurance.113 But 
the court in Gibson v. Neu noted that Indiana has a statute114 that provides 
that “a mortgagee seeking equitable subrogation with respect to a lien may 
not be denied equitable subrogation solely because . . . the mortgagee ob-

                                                   
evidence of negligence”); ABN Amro Mortg. Group, Inc. v. Kanagh, 906 N.E.2d 1195 (Ohio 
Ct. App. 2009) (ruling that equitable subrogation applied because refinancing mortgagee 
clearly intended to hold first lien on property and prior mortgagee had agreed to subordinate 
its security interest; court stated that “a title company’s negligence is not material in cases in 
which the competing lienholder ‘was not misled or injured, because it did not bargain for or 
expect a first lien position.’” (quoting Cadle Co. No. 2 v. Rendezvous Realty, Nos. 63565, 
63724, 1993 WL 335444 (Ohio Ct. App. Sept. 2, 1993)); Eastern Sav. Bank v. Pappas, 829 
A.2d 953, 955–56 (D.C. 2003) (refinancing mortgagee paying off first mortgage entitled to 
equitable subrogation even though title company’s title search on property negligently failed 
to show existence of intervening lien). In Bank of America v. Wells Fargo Bank, 109 P.3d 
863, 868–69 (Wash. Ct. App. 2005), the court, relying on Kim v. Lee, held that equitable 
subrogation was inappropriate where, as in this case, the refinancing lender had actual 
knowledge of the intervening mortgage liens based on a preliminary title commitment and 
final report and the loan officer acknowledged he was aware of the intervening liens but 
“thought they had been paid off and released.” Id. at 868. The court also stated that “Simple 
solutions existed to address the intervening liens, including the proper use of the escrow 
agent and seeking subordination agreements. The [refinancing lender] did neither.” Id. at 
869. The court stated further that: 

We recognize that other jurisdictions have increasingly recognized the 
flaws in the actual knowledge prohibition, and although actual knowledge 
bars subrogation in the majority of jurisdictions, this dominant position is 
being rapidly eroded. But we conclude that the controlling precedent of Kim 
compels the conclusion that . . . actual knowledge of an intervening lien bars 
equitable subrogation. 

Id. at 868–69. In Universal Title Co. v. United States, 942 F.2d 1311 (8th Cir. 1991), the 
court refused to permit a title insurance company to be equitably subrogated to the rights of a 
prior mortgagee, in part because of its failure as a sophisticated professional enterprise to 
discover an intervening IRS tax lien during its title search. The court stated that Minnesota 
courts “impose stricter standards on professionals than lay persons in assessing whether 
mistakes are ‘excusable’ for purposes of the doctrine of legal subrogation, especially when 
the professional relationship arises out of a commercial transaction involving consideration.” 
Id. at 1317. 

112 867 N.E.2d 188 (Ind. Ct. App. 2007). 
113 See id. at 201. 
114 See IND. CODE ANN. § 32-29-1-11 (LexisNexis 2006). 
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tained a title insurance policy.”115 The purchaser’s lender argued that the 
existence of title insurance was irrelevant because the statute “reflects a 
broad policy determination that neither buyers nor lenders should be denied 
equitable subrogation simply because they obtained title insurance.”116 The 
court agreed, “[g]iven the ‘liberal application’ of equitable subrogation.”117 

VII. PREVENTIVE STRATEGIES FOR REFINANCING LENDERS 

As previously noted, the more liberal Restatement position is not yet the 
majority view in the United States, although many recent cases appear more 
willing to adopt the Restatement position.118 But in any event, a real estate 
practitioner who represents mortgage lenders can take prudent steps to 

                                                   
115 Gibson, 867 N.E.2d at 201–02 (quoting IND. CODE ANN. § 32-29-1-11 (LexisNexis 

2006)). 
116 Id. at 202 (quoting Brief of Appellee at 22). 
117 Id. (quoting Bank of New York v. Nally, 820 N.E.2d 644, 652 (Ind. 2005)); see 

Wilshire Servicing Corp. v. Timber Ridge P’ship, 743 N.E.2d 1173, 1179 (Ind. Ct. App. 
2001) (stating the fact that “a title insurer was paid to perform precisely the function that 
would have revealed the [junior] judgment lien is a factor within the purview of a 
determination of the equities”); In re Bill Heard Enters., Inc., 420 B.R. 553, 564 n.30 (Bankr. 
N.D. Ala. 2009) (“The Court cannot help but noticing the irony involved in HSBC’s 
equitable subrogation and equitable lien theories in as much as it is actually the title 
insurance company that is defending this action and will bear the ultimate loss while it was 
their agent/attorney that created the problem in not recording the Warranty Deed in the first 
place.”); see also Heffernan, supra note 95 (arguing that “the existence of title insurance 
should not bar the application of equitable subrogation or any other equitable remedy”). But 
in Neu v. Gibson, 928 N.E.2d 556 (Ind. 2010), the Indiana Supreme Court affirmed the 
holding of the trial court and ruled that the purchasers and the purchasers’ lender, as 
equitable subrogees without actual notice of the intervening recorded mortgage lien 
nonetheless, (1) were not entitled to step into the shoes of the paid-off prior mortgagee and 
foreclose the mortgage of which they assumed the first lien position, because that mortgage 
had been paid off and discharged, (2) were not equitably entitled to interest or attorneys’ fees 
under the paid-off mortgage, and (3) were not proper parties under Indiana law to force a 
sheriff’s sale under the intervening mortgage. See id. at 560–64. The court noted that the 
closing agent for the transaction had performed a title search on the property, which failed to 
disclose the intervening mortgage. See id. The purchasers argued that foreclosure or forcing a 
foreclosure sale were the only viable options to protect their interests. See id. But the Indiana 
Supreme Court reasoned that the purchasers had other remedies available, i.e., either the 
purchasers could sell their home and pay off the new lender and the remainder of the other 
mortgage liens, if sufficient proceeds remained, or else “they can take the matter up with 
their title insurance company which is also the party who failed to find [the intervening 
mortgage] lien.” Id. at 564. See generally J. BUSHNELL NIELSEN, TITLE AND ESCROW CLAIMS 

GUIDE Ch. 5, Recoupment (2nd ed. 1996, rev. Dec. 11, 2009) (discussing main sources of 
recoupment of a loss payment by a title insurer, including subrogation, and analyzing case 
law and policy language in connection with such subrogation right). 

118 See supra notes 19–22. 
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avoid the loss of priority of a refinancing mortgage, in which some or all of 
the proceeds from the mortgage are intended to be disbursed to pay off a 
prior recorded mortgage. 

Obviously, the refinancing mortgage loan documents should—and al-
most always do—clearly state the intention of both the mortgagor and the 
mortgagee that the mortgagee is to receive a properly perfected first mort-
gage lien against the property and receive the priority of any existing first 
mortgage being paid off (irrespective of whether the mortgage is released). 
The refinancing mortgagee’s attorney also should obtain a title commitment 
to ascertain the status of title and to determine if there are any presently ex-
isting mortgage liens or other encumbrances against the property (other than 
the existing first mortgage) and should determine the title insurer’s willing-
ness and ability to issue a title policy, insuring the new mortgagee’s security 
interest as a prior, valid, and enforceable first mortgage lien on the proper-
ty.119 

The refinancing mortgagee’s attorney also may find it beneficial to have 
the existing first-mortgage lienholder, whose loan is to be paid off from the 
proceeds of the new loan, assign the existing mortgage to the refinancing 
mortgagee, in those situations where there are intervening lienholders or 
encumbrancers, instead of releasing the mortgage from record (or perhaps 
leave the existing mortgage of record until the new mortgagee’s loan is paid 
in full). Additionally, the existing mortgage could be assigned if the new 
lender enters into a modification agreement regarding the existing mort-
gage. Another prudent action would be to require (where feasible), as a 
condition to the new mortgage loan, that any known or identified lienholder 
execute and agree to have recorded an intercreditor or subordination agree-
ment, whereby the existing mortgagee and any intervening lienholder would 
consent to the new mortgage lien and confirm that their respective liens 
would be subordinate to the new refinancing mortgage (at least to the extent 
of the outstanding amount of the prior lien being paid from the proceeds of 
the new loan).120 

                                                   
119 The availability, extent, and scope of such coverage will be available only on a case-

by-case determination by the title insurer based on: (1) the facts and circumstances of each 
transaction; (2) the title insurer’s underwriting considerations based on the documentation 
and other factors; (3) applicable statutory and case law; and (4) regulatory prohibitions and 
restrictions. 

120 See Lawyers Title Ins. Corp. v. Feldsher, 49 Cal. Rptr. 2d 542 (Ct. App. 1996). 
“[The new lender’s] actual knowledge of the crucial facts, combined with his negligence in 
allowing the transaction to close despite the absence of a subordination agreement, is the 
type of ‘culpable and inexcusable neglect’ which justifies denial of . . . equitable subrogation 
under the overall circumstances of this case.” Id. at 550. The court also noted, “[The lender] 
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As to the key issue of the scope of equitable subrogation (and its 
offspring, conventional subrogation), litigation often is necessary to deter-
mine whether a mortgage lender who has paid off a prior lien is entitled to 
the priority of the earlier recorded lien. The goal of the actions mentioned 
above is to avoid, if at all possible, a court challenge to the priority of the 
new refinancing mortgage. Decisions in this area of the law generally are 
highly fact specific and uncertain, and mortgage priority disputes can be 
time-consuming and expensive for mortgage lenders to resolve. The resolu-
tion of such litigation may depend on off-the-record facts and matters that 
are difficult to determine and prove—meanwhile, the lien priorities with 
respect to the property remain undetermined and in limbo until the litigation 
is concluded.121 

VIII. CONCLUSION 

It appears that in many of the cases involving equitable subrogation, the 
court is trying to avoid any fact-intensive weighing of the equities by setting 
up conventional subrogation as a rule to be followed. However, many state 
courts rely on equitable arguments to justify the rule. 

Although the cases discussed in this Article involve different fact situa-
tions, it seems reasonable that a court should be able to find a method suffi-
cient to invoke conventional subrogation whenever a refinancing lender can 
show: (1) it intended to pay off the senior debt (whether it had actual or 
constructive knowledge of the intervening lien); (2) the intervening lien-
holder would suffer no harm; and (3) in exchange the refinancing lender 
intended to obtain a first mortgage. 

The doctrine of equitable subrogation, which different courts interpret 
differently, fosters uncertainty and unpredictability with respect to mortgage 
priority issues and clouds real property records (and, as mentioned earlier, 
creates headaches for title insurers). Most real estate practitioners and title 

                                                   
knew his trust deed would be junior to the . . . [sellers’] trust deed unless . . . [the sellers] 
agreed to-as well as executed and recorded an agreement to subordinate his trust deed 
to . . . [the lender’s] trust deed.” Id. at 549. 

121 See generally David H. Cox and Vernon W. Johnson III, State Equity Doctrine 
Helps Title Insurers, NAT’L L.J., Feb. 7, 2000, at B17; Matthew Lilly, Subrogation of 
Mortgages in California: A Comparison with the Restatement and Proposals for Change, 48 
UCLA L. REV. 1633, 1654, 1667 (2001) (stating that “The California rule is that if a payor 
satisfies an obligation at the request of a debtor, and the payor is expected to hold a senior 
lien on the property, then the payor is entitled to be subrogated to the paid-off mortgagee so 
long as he did not have actual notice of any intervening liens, and so long as subrogation will 
not result in injustice  to third parties,” and arguing that”[t]he Restatement rule . . . differs 
from California’s in several respects and should be partially adopted”). 
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insurers would prefer real-property priority and recording rules that are 
clear and consistent. The only certainty at present may be that there still is 
uncertainty as to how state courts, and bankruptcy and other federal courts 
construing applicable state law,122 will rule on this issue. 
                                                   

122 With respect to recent bankruptcy court rulings on the doctrine of equitable 
subrogation, see Gordon v. Navastar Mortgage, Inc. (In re Hedrick), 524 F.3d 1175, 1182–91 
(11th Cir. 2008) (ruling that a lender who refinanced debtors’ first mortgage outside the 
ninety-day preference period (as provided under section 547 of Bankruptcy Code) but 
recorded its security interest within that ninety-day period, while prior mortgage was still of 
record, was entitled to rely on doctrine of equitable subrogation so that perfection of its 
security interest occurred outside the ninety-day preference period; that continued existence 
of senior lien of record would have put any hypothetical subsequent purchaser on notice; 
declining to equate “contemporaneous exchange” with the time limits set forth in section 
547(e)(2)(A) of Bankruptcy Code finding that “substantially contemporaneous” defense, 
under section 547(c)(1) of Bankruptcy Code, requires consideration of circumstances 
surrounding delayed perfection); In re Bill Heard Enters., 420 B.R. 553, 564–65 (Bankr. 
N.D. Ala. 2009) (holding that under Texas law: (1) bona fide purchaser without notice 
prevails over holder of prior equitable interest; (2) party claiming equitable subrogation was 
negligent “in failing to ensure that its mortgage interest had been properly perfected;” (3) 
because deed transferring ownership interest to property was not recorded it was not deemed 
to have put mortgagee on “constructive notice” of any document outside its own chain of 
title; (4) party that qualifies as hypothetical bona fide purchaser under section 544(a)(3) of 
the Bankruptcy Code prevails over alleged contractual subrogation interest); First Am. Title 
Ins. Co. v. Stevenson (In re Stevenson), No. 06-00306, 2008 WL 748927, at *7–9, 11 
(Bankr. D.C. Mar. 17, 2008) (citing with approval the court’s decision in Prestance, 106 
P.3d 17 (Wash. 2007) and stating: “On balance, if the objective is accomplishing equity and 
not preventing the application of subrogation based on technicalities, the Restatement 
approach appears better suited to the task.”); In re Berg, 387 B.R. 524, 555-56 (Bankr. N.D. 
Ill. 2008) (ruling that bankruptcy trustee, as bona fide purchaser without notice, prevails over 
mortgagee’s contractual subrogation rights); Deuel v. Taxel (In re Deuel), 594 F.3d 1073, 
1079–80 (9th Cir. 2010), at *4 (holding that, based on bankruptcy trustee’s strong arm 
avoiding power under section 544(a) of the Bankruptcy Code, a trustee, as bona fide 
purchaser for value without notice, can avoid refinancing mortgage that was unrecorded even 
though deed of reconveyance from previous loan was paid in full). The court rejected the 
refinancing lender’s argument that the lender was entitled to equitable subrogation, ruling 
that the doctrine did not apply in this case because of the following: 

[F]irst, the creditor whose debt it paid off, itself has no lien, having 
discharged it by a recorded deed of reconveyance. . . . Second . . . [e]quitable 
subrogation cannot operate here, because  . . . [a] bona fide purchaser for 
value of the [subject property] would learn from a title search that [the 
refinancing lender] had discharged its lien, not that it still had one. . . . Third, 
California courts give priority to a bona fide purchaser over one claiming 
equitable subrogation. 
Id. at *4. See generally Nancy C. Dreher, Eleventh Circuit Rules That a Lender Who 

Refinances Debtors’ First Mortgage Outside the 90-day Preference Period but Records Its 



282 45 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL 

                                                   
Security Interest within That 90 Days Is Entitled to Rely on the Doctrine of Equitable 
Subrogation to Place Perfection of Its Security Interest Outside the 90-day Preference 
Period and Further Declines to Equate Contemporaneous Exchange With the Time Limits 
Set Forth in § 547(e)(2)(A), 2008 BANKR. SERVICE CURRENT AWARENESS ALERT 5, June 
2008, available at Westlaw Database BSV-BCA as 2008, No. 6 BSV-BCA 5; Dan 
Schechter, Belated Recording of Refinancing Mortgage Is Not Preferential Because Lien 
Relates Back to Prior Mortgage Due to Equitable Subrogation; “Substantially 
Contemporaneous” Defense Requires Consideration of Circumstances Surrounding Delayed 
Perfection [In re Hedrick (11th Cir.).], 2008 COM. FIN. NEWSL. 38, May 5, 2008, available at 
Westlaw Database COMFINNL (arguing that “the refinancing lender’s interest was always 
‘perfected’ for purposes of § 547 [of the Bankruptcy Code], and there was no preference at 
all (since there was no transfer on account of an antecedent debt),” and stating that “[w]ith 
reference to the equitable subrogation portion of this opinion, I think that this is a case of 
‘right result, wrong reason’”); Dan Schechter, Trustee’s Status as Bona Fide Purchaser 
Defeats Co-Obligor’s Claim of Equitable Subrogation [In re Flamingo 55, Inc. (Bankr. D. 
Nev.).], 2007 COM. FIN. NEWSL. 95, Dec. 10, 2007, available at Westlaw Database 
COMMFINNL (discussing Nevada bankruptcy case, In re Flamingo 55, Inc., 378 B.R. 893 
(Bankr. D. Nev. 2007), which held that when co-obligor asserts lien against bankrupt’s real 
property by invoking doctrine of equitable subrogation, doctrine is not available and cannot 
prevail over trustee’s status as hypothetical subsequent bona fide purchaser). 
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I. SCOPE NOTE 

The laws relating to durable powers of attorney (DPAs) have largely 
evolved from the common law of agency and are steadily moving toward a 
statutory framework. The statutory law is moving from relatively short stat-
utes amending the common law of agency to comprehensive frameworks 
supplemented by the common law.1 The driving force behind this trend is 
the desire for increased acceptance and use of DPAs. DPAs are, however, 
still relatively new legal tools. Case law and statutes regarding their inter-
pretation and construction continue to develop and vary from state to state. 

The National Conference of Commissioners on Uniform State Laws 
(NCCUSL) promulgated the Uniform Power of Attorney Act (UPOAA) in 
2006 to facilitate the use of the DPA, which is rapidly emerging as a signif-
icant, if not vital, estate planning tool.2 

II. INTRODUCTION 

People are living longer. Due to medical advances, the fastest growing 
segment of the U.S. population is individuals over the age of sixty-five.3 
However, with increased age comes the increased likelihood that individu-
als will suffer some sort of disability or incapacity during which they will 
require assistance with the management of their affairs. As such, many 
people will eventually face a situation in which they will have to assist an 
aging parent with the management of his or her affairs. Most attorneys ad-
vise of the importance of planning for the management of one’s own affairs 
in the case of disability or incapacity, often suggesting a DPA. A DPA is an 
essential disability and incapacity planning tool that allows a principal to 
appoint an agent to manage his or her property, finances, and personal af-
fairs.4 DPAs “are considered an inexpensive and easy-to-create alternative 
to guardianship or conservatorship,” and they have become a standard tool 
in estate planning and elder law.5 

No single appropriate DPA form exists. Instead, DPAs are “extremely 
complex, powerful and flexible legal instruments that create significant le-
                                                   

1 See Andrew H. Hook & Thomas D. Begley, Jr., The New Uniform Power of Attorney 
Act: From Infancy to Adolescence, EST. PLAN., Oct. 2007, at 36. 

2
 See Unif. Law Comm’rs, The Nat’l Conference of Comm’rs on Unif. State Laws, 

Why States Should Adopt the Uniform Power of Attorney Act (2006), 
http://www.nccusl.org/update/uniformact_why/uniformacts-why-upoaa.asp. 

3 See WAN HE ET AL., U.S. CENSUS BUREAU U.S. DEP’T OF COMMERCE, P23-209, 65+ IN 

THE UNITED STATES: 2005, at 1 (U.S. Government Printing Office 2005). 
4
 See Andrew H. Hook, Durable Powers of Attorney, 859-2d TAX MGMT. EST. GIFTS & 

TR. PORTFOLIOS, at A-1 (2008). 
5 Id. 
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gal authority, duties, and obligations.”6 While forms may make creating a 
DPA easier, a single form often does not take into account the substantial 
differences among individual clients.7 To meet specific client needs, “attor-
neys should spend time educating themselves, as well as their clients, about 
the various drafting options available in order to customize the DPA.”8 This 
is especially important with ever-changing family dynamics in today’s so-
ciety.9 

A. Early History 

Under the common law, a power of attorney became ineffective upon 
the principal’s incapacity.10 It was not a useful tool to manage the affairs of 
an incapacitated principal because the principal’s loss of capacity termi-
nated the agent’s authority.11 In 1954, states began to change this common 
law rule by statute. Virginia was the first state to provide for the continua-
tion of the agency relationship if the instrument expressly stated that it sur-
vived the principal’s incapacity.12 With the promulgation of the Uniform 
Probate Code in 196913 and the Uniform Durable Power of Attorney Act 
(UDPAA) in 1979,14 the adoption of DPA statutes became widespread. 

B. Recent Developments 

There has been an explosion in the use of DPAs and resulting litigation. 
Many states have responded to the increase in litigation by revising their 
DPA statutes to address perceived problem areas. In 2005, the American 
Law Institute adopted and promulgated the Restatement (Third) of Agency, 
which recognizes DPAs.15 Today, all fifty states and the District of Colum-
bia have enacted DPA statutes.16 However, “most of these statutes are brief 
and rely heavily on the common law of Agency for the construction and 
interpretation of DPAs.”17 
                                                   

6
 Id. at A-2. 

7 See Hook & Begley, Jr., supra note 1, at 37. 
8 Id. 
9 See id. 
10 RESTATEMENT (THIRD) OF AGENCY § 3.08(1) (2006). 
11 See id. 
12

 See VA. CODE ANN. § 11-9.1 (2006) (originally enacted in 1954) (repealed 2010). 
13 See generally UNIF. PROBATE CODE §§ 1-101 to 2-1010 (amended 2006), 8 U.L.A. 1 

(1998 & Supp. 2009). 
14 See generally UNIF. DURABLE POWER OF ATTORNEY ACT §§ 1–10 (amended 1987), 

8A U.L.A. 246 (2003). 
15

 See RESTATEMENT (THIRD) OF AGENCY § 3.08(2), cmts. b, c (2006). 
16 See Hook, supra note 4, at A-2. 
17

 Id. at A-1 to A-2. 
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In 2002, NCCUSL conducted a national study comparing state DPA 
statutes.18 The study revealed that, despite initial uniformity among state 
DPA statutes, a growing divergence existed.19 Specifically, the study found 
that a majority of states had begun to enact nonuniform provisions to deal 
with specific matters upon which the UDPAA was silent.20 These matters 
included execution requirements, successor agents, portability provisions, 
and sanctions for third-party refusal to accept DPAs.21 Responses to the 
NCCUSL survey demonstrated a high degree of consensus about many is-
sues that DPA statutes should address, including: (1) improving portability; 
(2) safeguards, remedies, and sanctions for abuse by an agent; (3) protecting 
the reliance of other persons on a power of attorney; and (4) remedies and 
sanctions for third-party refusal to honor a DPA.22 

As a result of the survey, NCCUSL adopted and promulgated the 
UPOAA in 2006.23 The UPOAA “codifies both state legislative trends and 
collective best practices, and strikes a balance between the need for flexibil-
ity and acceptance of an agent’s authority [by third parties] and the need to 
prevent and redress financial abuse.”24 The UPOAA is basically “a set of 
default rules that preserve a principal’s freedom to choose both the extent of 
an agent’s authority and the principles to govern the agent’s conduct.”25 
Where the UPOAA is silent, the common law rules of agency apply.26 The 
UPOAA is similar to the Uniform Trust Code (UTC) in that it is a compre-
hensive statute providing few mandatory rules and many default rules that 
can be altered by the draftsman. One significant feature of the UPOAA is 
the inclusion of an optional statutory form DPA, an attempt to add simplici-
ty to the process of creating a DPA.27 

As of 2010, Idaho, New Mexico, Nevada, Maine, Virginia, Colorado, 
Maryland,28 Wisconsin, and the U.S. Virgin Islands had adopted the 
                                                   

18
 See LINDA S. WHITTON, NAT’L CONFERENCE OF COMM’RS ON UNIF. STATE LAWS, 

NATIONAL DURABLE POWER OF ATTORNEY SURVEY RESULTS AND ANALYSIS (2002), 
http://www.law.upenn.edu/bll/archives/ulc/dpoaa/surveyoct2002.pdf. 

19
 See id. at 1. See also UNIF. POWER OF ATTORNEY ACT prefatory note, 8B U.L.A. 33 

(Supp. 2010). 
20 See UNIF. POWER OF ATTORNEY ACT prefatory note. 
21

 See id. 
22 See id. 
23 See id. 
24 Id. 
25 Id. 
26

 See id. § 121 cmt. 
27

 See id. § 301. 
28 Although listed by NCCUSL as having enacted the UPOAA, the Maryland statute 

has been heavily amended from the uniform law. 
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UPOAA.29 Ohio, West Virginia, and Minnesota introduced UPOAA bills 
into their state legislatures in 2010.30 In addition, the AARP supports the 
enactment of the UPOAA to prevent abuses.31 

C. Current Trends 

Most states currently have very limited statutes dealing with powers of 
attorney. Where state statutes are silent, the common law of agency ap-
plies.32 Prior to the development of the UPOAA, legislators in many states 
had never fully considered what default rules should be in place to protect 
principals and third parties and encourage acceptance of powers of attorney. 
As both the use of powers of attorney and litigation surrounding their use 
continue to rise, all states should have a comprehensive set of laws in place 
to define the scope and limits of powers of attorney. Several states already 
have comprehensive statutes pertaining to powers of attorney.33 As such, the 
need for legislation, such as the UPOAA, may not be as great in those 
states. However, as more states continue to enact the UPOAA, every state 
should consider its adoption to facilitate uniformity. 

III.   OVERVIEW OF THE UPOAA 

A. Article 1: General Provisions 

1. Section 101: Short Title 

The title Uniform Power of Attorney Act does not contain the word dur-
able in it.34 This signals that the Act governs both durable and nondurable 
powers of attorney. 

2. Section 102: Definitions 

Several terms that are defined in the UPOAA are worth mentioning. For 
example, the term agent replaces attorney in fact.35 This change addresses 

                                                   
29

 See Unif. Law Comm’rs, The Nat’l Conference of Comm’rs on Unif. State Laws, A 
Few Facts About the Uniform Power of Attorney Act (2010), http://www.nccusl.org/update/ 
uniformact_factsheets/uniformacts-fs-upoaa.asp. 

30 See id. 
31 See AARP, AARP Report Urges Adoption of Stronger State Laws to Prevent Power 

of Attorney Abuse, Dec. 4, 2008, http://www.aarp.org/aarp/presscenter/pressre 
lease/articles/Power_of_Attorney_Abuse_.html. 

32
 See Hausenfluck v. Commonwealth, 8 S.E. 683, 684 (1889). 

33
 See, e.g., N.Y. GEN. OBLIG. LAW §§ 5-1501 to 5-1506 (McKinney 2006); N.C. GEN. 

STAT. §§ 32A-1 to 32A-43 (2009). 
34

 See UNIF. POWER OF ATTORNEY ACT § 101, 8B U.L.A. 39 (Supp. 2010). 
35 See id. § 102. 
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public confusion about the difference between an attorney in fact and an 
attorney-at-law.36 Additionally, the term incapacity is used in the UPOAA 
instead of disability.37 A disability does not necessarily render an individual 
incapable of managing his or her property or business affairs.38 

The UPOAA does not require that a power of attorney be in paper form. 
The UPOAA defines a power of attorney as a writing or other record that 
grants an agent authority to act for the principal.39 The term record is de-
fined as “information that is inscribed on a tangible medium or that is stored 
in an electronic or other medium and is retrievable in perceivable form.”40 
Therefore, a power of attorney may be in electronic form. 

                                                   
36 See id. prefatory note. 
37

 “(5) ‘Incapacity’ means inability of an individual to manage property or business 
affairs because the individual: 

(A) has an impairment in the ability to receive and evaluate information or make or 
communicate decisions even with the use of technological assistance; or 
(B) is: 

(i) missing; 
(ii) detained, including incarcerated in a penal system; or 
(iii) outside the United States and unable to return.” UNIF. POWER ATTORNEY ACT 
§ 102(5). 

38 Maine further defined incapacity in its UPOAA, stating that incapacity means: 
[I]nability of an individual to effectively manage property or business 
affairs because the individual [i]s impaired by reason of mental illness, 
mental deficiency, physical illness or disability, chronic use of drugs, 
chronic intoxication or other cause to the extent that the individual lacks 
sufficient understanding, capacity or ability to receive and evaluate 
information or make or communicate decisions regarding the individual’s 
property or business affairs. 

ME. REV. STAT. ANN. tit. 18-A, § 5-902)(e) (Supp. 2009) (effective July 1, 2010). 
Colorado added language to its UPOAA which states: 

It shall not be inferred from the portion of the definition of 
“incapacity” in section 15-14-702(5)(b) that an individual who is either 
incarcerated in a penal system or otherwise detained or outside of the 
United States and unable to return lacks the capacity to execute a power 
of attorney as a consequence of such detention or inability to return. 

COLO. REV. STAT. ANN. § 15-14-706 (2.5) (West 2006). 
The UPOAA also defines the following terms: durable, electronic, good faith, person, 

power of attorney, presently exercisable general power of appointment, principal, property, 
record, sign, state, and stocks and bonds. UNIF. POWER OF ATTORNEY ACT § 102(2)-(4), (6)–
(14). 

39
 See UNIF. POWER OF ATTORNEY ACT § 102(7). 

40
 Id. § 102(11). 
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3. Section 103: Applicability 

The UPOAA does not apply to “powers coupled with an interest” in the 
subject of the power, medical powers of attorney, proxy or voting rights for 
an entity, or powers created on a government form for a government pur-
pose.41 

4. Section 104: Power of Attorney is Durable 

Under the UPOAA, a power of attorney is durable unless it expressly 
states otherwise.42 This is a major change from the common law, where a 
power of attorney had to contain the following provision or words of similar 
intent to be durable: “This power of attorney (or his authority) shall not 
terminate on disability of the principal.”43 

Even though under the UPOAA a power of attorney is durable unless 
the document states otherwise, to avoid any confusion a power of attorney 
should expressly state that it survives the principal’s incapacity. 

5. Section 105: Execution of Power of Attorney 

A power of attorney must be signed by the principal or in the principal’s 
conscious presence by another individual at the principal’s direction.44 The 
presumption is that a signature is genuine if acknowledged before a notary 
public.45 Although acknowledgment of the principal’s signature is not man-

                                                   
41

 See id. § 103. A power coupled with an interest is “‘a present or future interest in the 
thing or subject . . . on which the power is to be exercised . . . .’” Cox v. Freeman, 227 P.2d 
670, 679 (Okla. 1951) (quoting 2 AM. JUR. 2D Agency § 77 (1948)); see BLACK’S LAW 

DICTIONARY 1288 (9th ed. 2009) (“[a] power to do some act, conveyed along with an interest 
in the subject matter of the power.”); see also M.T. Brunner, Annotation, What Constitutes 
Power Coupled with Interest within Rule as to Termination of Agency, 28 A.L.R. 2d 1243 
(1953) (discussing the definition of powers coupled with an interest). 

42 See UNIF. POWER OF ATTORNEY ACT § 104. 
43

 E.g., VA. CODE ANN. § 11-9.1(A) (2006) (repealed 2010). 
44 See UNIF. POWER OF ATTORNEY ACT § 105. Maine’s UPOAA requires the inclusion 

of certain notices, which substantially follows the language enumerated in the UPOAA’s 
statutory form power of attorney, for a power of attorney to be valid. See ME. REV. STAT. 
ANN. tit. 18-A, § 5-905 (Supp. 2009) (effective July 1, 2010); UNIF. POWER OF ATTORNEY 

ACT § 301. The Nevada UPOAA imposes the additional requirement if the principal resides 
in a hospital, assisted living facility, or skilled nursing facility at the time the power of 
attorney is executed, then a certification of the principal’s competency from a physician, 
psychologist, or psychiatrist must be attached to the power of attorney. See NEV. REV. STAT. 
§ 162A.220.2 (LexisNexis Supp. 2009). 

45
 See UNIF. POWER OF ATTORNEY ACT § 105. 
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datory under the UPOAA, only an acknowledged signature carries the statu-
tory presumption of validity.46 

To help insure that a state that has not enacted the UPOAA will consid-
er a durable power of attorney to be valid, two unrelated, disinterested wit-
nesses should witness the principal’s signature. Some states require that the 
witnessing or executing of powers of attorney be in the same manner as a 
will or a deed.47 Witnesses can also testify to the capacity of the principal at 
the time the principal executed the power of attorney if the power of attor-
ney is ever challenged on the basis of the principal’s lack of capacity. Addi-
tionally, any power of attorney that may require recording in the office of a 
clerk of court (1) should be acknowledged before a notary public; (2) each 
individual’s surname only, where it first appears, should be underscored or 
capitalized; (3) each page should be numbered; (4) names of all grantors 
and grantees should be listed; and (5) the first page should show the name 
of the draftsperson.48 The power of attorney should also comply with the 
requirements of the State Library Board for the creation, storage, and filing 
of public records.49 

6. Section 106: Validity of Power of Attorney 

This section recognizes the validity of powers of attorney created under 
other law and encourages their portability. The UPOAA does not affect the 
validity of preexisting powers of attorney executed under prior law, powers 
of attorney validly created under the law of another jurisdiction, or military 
powers of attorney.50 Except as otherwise provided by statute other than the 

                                                   
46 See Linda S. Whitton, Navigating the Uniform Power of Attorney Act, 3 NAT’L 

ACAD. ELDER L. ATT’YS J. 1, 6 (2007). 
47

 See ARIZ. REV. STAT. ANN. § 14-5501(D)(4) (2005); FLA. STAT. ANN. § 709.08 (West 
2000 & Supp. 2009); OKLA. STAT. ANN. tit. 58, § 1072.2(A)(1) (West Supp. 2009); S.C. 
CODE ANN. § 62-5-501(C) (2009). 

48 See, for example, Virginia Code section 17.1-227 for the rules relating to the 
recordation of documents and section 55-107, which provides that a power of attorney may 
be admitted to record in any county or city. VA. CODE ANN. § 17.1-227 (2010); id. § 55-107 
(2007). The authors are not aware of any problems recording DPAs; however, the authors 
recommend compliance with recordation rules to avoid potential problems that may arise. 

49
 See, e.g., VA. CODE ANN. § 17.1-239 (2010). These requirements provide that the 

power of attorney must be on white paper, no less than eight and one-half by eleven inches 
nor larger than eight and one-half by fourteen inches in size, with a paper weight of at least 
twenty pounds. See 17 VA. ADMIN. CODE § 15-70-20 (1996). The writing must be black, and 
signatures must be in black or dark blue ink. See id. § 15-70-30. The printing must be at least 
nine points in size and the margins one inch on the left, top, and bottom margins, and one-
half inch on the right margin. See id. §§ 15-70-40, 15-70-50. 

50
 See UNIF. POWER OF ATTORNEY ACT § 106. 
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UPOAA,51 photocopies and electronically transmitted copies have the same 
force and effect as the original.52 Some have expressed concern about mak-
ing all photocopies of powers of attorney valid. It could become problemat-
ic in that, when combined with the good faith and actual notice standard for 
revocation, this rule may make it very difficult for a principal to ever com-
pletely revoke a power of attorney. The authors recommend that states look-
ing to enact the UPOAA consider including opt-out language in the 
UPOAA that allows a principal, within the power of attorney, to provide 
that a photocopy of the power will not have the same effect as the original. 

The UPOAA is silent on the issue of whether a power of attorney re-
quires delivery to the agent in order for it to be valid. The omission of a de-
livery requirement from the UPOAA suggests that delivery by the principal 
to the agent is not necessary for the validity of a power of attorney. Howev-
er, where the UPOAA is silent, the common law still applies.53 Cases from 
common law jurisdictions vary as to whether delivery of the power of attor-
ney to the agent is required for validity.54 For example, prior to the enact-
ment of the UPOAA, Virginia common law was silent on this issue, but 
Virginia statutory law addressed this concern by expressly eliminating the 
delivery requirement.55 
                                                   

51 “An example of another law that might require presentation of the original power of 
attorney is the jurisdiction’s recording act.” Id. § 106 cmt. 

52
 See id. § 106. While retaining the statutory provision providing that a copy of the 

power of attorney has the same effect as the original, the Nevada UPOAA also requires that, 
upon demand by a third party, the agent provide an affidavit stating that the copy is a true 
and accurate copy of the original. See NEV. REV. STAT. § 162A.230.4 (LexisNexis Supp. 
2009). The requested affidavit must also assert that, to the best of the agent’s knowledge, the 
principal is still alive and that the agent’s relevant powers have not been altered or 
terminated. See id. 

53 See UNIF. POWER OF ATTORNEY ACT § 121 cmt. 
54 See, for example, Kountouris v. Varvaris, 476 So. 2d 599, 604 (Miss. 1985), where 

the Mississippi Supreme Court stated: 
As between the parties, the principal and the purported attorney-in-fact, all 
that is requisite to the enforceability of the power of attorney is execution 
and delivery in the same sense that, as between grantor and grantee, all that 
is necessary for a deed to be valid and enforceable is that the grantor 
execute it and deliver it. 

Id. (citing Davis v. Holified, 193 So. 2d 723, 726 (Miss. 1957); Walker v. Walker, 59 
So. 2d 277, 284 (Miss. 1952)). 

55 The Virginia Code provided as follows: 
An attorney-in-fact or other agent in possession of a general, special 

or limited power of attorney or other writing vesting any power or 
authority in him shall, where the instrument is otherwise valid, be deemed 
to possess the powers and authority granted by such instrument 
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7. Section 107: Meaning and Effect of Power of Attorney 

The UPOAA clarifies that the law of the jurisdiction indicated in the 
power of attorney or, if not indicated, the law of the jurisdiction where the 
power of attorney was created governs the power.56 

8. Section 108: Nomination of Conservator or Guardian—Relation of 
Agent to Court-Appointed Fiduciary 

The UPOAA allows a principal to nominate a conservator or guardian 
for the court to consider if protective proceedings begin after the principal 
executes a power of attorney.57 The UPOAA gives deference to the prin-
cipal’s choice of an agent by providing that the agent’s authority continues 
despite the appointment of a guardian or conservator, unless the court de-
cides to limit or terminate the agent’s authority.58 

9. Section 109: When Power of Attorney is Effective 

The UPOAA establishes a default rule that a power of attorney is im-
mediately effective unless the principal creates a “springing” power of at-
torney.59 Under the UPOAA, if the principal creates a springing power of 
attorney and does not designate an individual to make the determination that 
the principal is incapacitated, then a physician, licensed psychologist, attor-
ney, judge, or appropriate governmental official is authorized to make the 
determination.60 Additionally, under the UPOAA, a person authorized to 

                                                   
notwithstanding any failure of the principal to deliver the instrument to 
him, and persons dealing with such attorney-in-fact or agent shall have no 
obligation to inquire into the manner or circumstances by which such 
possession was acquired; provided, however, that nothing herein shall 
preclude the court from considering such manner or circumstances as 
relevant factors in any proceeding brought to terminate, suspend or limit 
the authority of the attorney-in-fact . . . . 

VA. CODE ANN. § 11-9.7 (2006) (repealed 2010). 
56 See UNIF. POWER OF ATTORNEY ACT § 107. 
57 See id.§ 108(a). New Mexico added language to its UPOAA which requires that, 

following the court appointment of a conservator, notice and the opportunity to be heard be 
afforded to the agent and the principal prior to the limitation, suspension, or termination of 
the power of attorney. See N.M. STAT. ANN. § 46B-1-108 (LexisNexis 2009). 

58 See UNIF. POWER OF ATTORNEY ACT § 108(b). Nevada added language to its UPOAA 
that terminates a power of attorney when the court appoints a guardian for the principal’s 
estate. See NEV. REV. STAT. § 162A.250.2 (LexisNexis Supp. 2009). 

59
 See UNIF. POWER OF ATTORNEY ACT § 109(a). 

60 Id. § 109(c). An attorney, judge, or appropriate governmental official operates as a 
default arbiter of incapacity only as that term is defined in UPOAA section 102(5)(B). See 
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verify the incapacity of the principal is the principal’s representative for 
purposes of the Health Insurance Portability and Accountability Act 
(HIPAA), which includes obtaining access to the principal’s health care in-
formation and communicating with the principal’s health care provider.61 

10. Section 110: Termination of Power of Attorney or Agent’s Authority 

The UPOAA expressly provides a list of events that will terminate the 
power of attorney62 or the agent’s authority.63 A power of attorney will not 
become ineffective due to a lapse of time since its execution.64 To effective-
ly revoke a power of attorney, a subsequently executed power of attorney 
must expressly provide for the revocation of the previously created power 
of attorney or state that all other powers of attorney are revoked.65 A termi-
nating event is not effective as to an agent or other individual who does not 
have actual knowledge that the power of attorney or the agent’s authority is 
terminated and who “acts in good faith under the power of attorney.”66 Fil-
ing an action for divorce, annulment, or legal separation from the principal 

                                                   
id. § 109(c)(2). Nevada, however, eliminated this provision from its UPOAA. See NEV. REV. 
STAT. § 162A.260.3 (LexisNexis Supp. 2009). 

61 See UNIF. POWER OF ATTORNEY ACT § 109(d). Since the person authorized to verify 
the principal’s incapacity will likely need access to the principal’s health records, the 
UPOAA qualifies that person to act as the principal’s representative for the purposes of 
HIPAA. HIPAA does not authorize the agent to make health care decisions for the principal, 
nor does it prevent the principal’s authorized health care agent from also qualifying as a 
representative under HIPAA. See 45 C.F.R. § 164.502(g)(1)–(2) (2008). 

62 See UNIF. POWER OF ATTORNEY ACT § 110(a). Events that terminate the power of 
attorney include: (1) death of principal; (2) principal’s incapacity, if the power of attorney is 
not durable; (3) principal revokes the power of attorney; (4) the power of attorney provides 
that it terminates; (5) the purpose of the power of attorney is accomplished; and (6) the 
principal revokes the agent’s authority, or the agent dies, resigns, or becomes incapacitated, 
and the power of attorney does not name a successor agent. Id. 

63
 See id. § 110(b). Events that terminate the agent’s authority include: (1) the principal 

revokes the authority; (2) the agent dies, resigns, or becomes incapacitated; (3) an action is 
filed for divorce or annulment of the agent’s marriage to the principal or their legal 
separation, unless the power of attorney provides otherwise; or (4) the power of attorney 
terminates. Id. 

64
 See id. § 110(c). 

65
 See id. § 110(f). But see Whitley v. Lewis, 55 Va. Cir. 485, 493 (Cir. Ct. 2000) 

(decided before Virginia enacted the UPOAA and holding original power of attorney 
revoked when party later created a second power of attorney, even though party did not 
expressly revoke the original). 

66 UNIF. POWER OF ATTORNEY ACT § 110(d). 
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terminates a spouse agent’s authority.67 This is a default rule that the prin-
cipal may override in the power of attorney.68 

11. Section 111: Coagents and Successor Agents 

The UPOAA permits coagents to exercise their authority independent-
ly.69 This is a default position intended to discourage the execution of mul-
tiple coextensive powers of attorney naming different agents.70 However, 
the UPOAA does not encourage naming coagents due to the potential for 
disagreements between agents and the possibility of agents taking inconsis-
tent actions.71 

Regarding successor agents, unless the power of attorney expressly 
provides otherwise, they have the same power and authority as the original 
agent had.72 However, circumstances in which the principal does not want 
the successor agent to have the same authority as the original agent may 
arise.73 For example, a principal may wish to give a spouse the power to 
change beneficiary designations on insurance policies.74 However, if the 
principal designates one of his four children as successor agent, he may not 
wish to grant his successor agent child that same authority, especially if the 
children do not get along.75 In these types of circumstances, “additional lan-
guage [may be warranted] in the power of attorney to alter the default 
rule.”76 

An agent is not liable for the actions of another agent unless the former 
participates in or conceals the latter’s breach of fiduciary duty.77 If an agent 
with actual knowledge of another agent’s breach of fiduciary duty fails to 
notify the principal or take reasonable action to safeguard the principal’s 
interests, he will be liable for foreseeable damages that might have been 
avoidable had he acted.78 

                                                   
67

 See id. § 110(b)(3). 
68

 See id. 
69

 See id. § 111(a). 
70

 See id. § 111(a) & cmt. 
71

 See id. § 111 cmt. 
72

 See id. § 111(b)(1). 
73 See Whitton, supra note 46, at 20. 
74 See id. 
75 See id. at 12. 
76 Id. 
77 See UNIF. POWER OF ATTORNEY ACT § 111(c). 
78

 See id. § 111(d) & cmt. 
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12. Section 112: Reimbursement and Compensation of Agent 

The UPOAA establishes a default rule that an agent is entitled to rea-
sonable compensation and to “reimbursement of expenses reasonably in-
curred on behalf of the principal.”79 

While the principal is not likely to alter the default rule concerning ex-
penses, limiting or defining the terms of the agent’s compensation is fre-
quently desirable and appropriate.80 For example, “My agent is authorized 
to pay compensation for his services to himself from my funds at the rate of 
$____ per month”; or “My agent shall not be entitled to compensation for 
his services as my agent.” 

13. Section 113: Agent’s Acceptance 

This section creates a default rule that a person accepts his appointment 
as an agent under a power of attorney when he begins exercising authority, 
performing duties, or evidencing any other conduct or assertion that indi-
cates he has accepted.81 The UPOAA does not make delivery of the power 
of attorney a requirement for the agent to act on the principal’s behalf.82 
However, statutory and case law suggest that, under the common law, deli-
very is required. For example, prior to the enactment of the UPOAA, Vir-
ginia power of attorney statutes specifically stated that the principal’s fail-
ure to deliver the power of attorney to the agent would not affect its 
validity.83 Under the UPOAA, acceptance is the “point for commencement 
of the agency relationship and the imposition of fiduciary duties.”84 

14. Section 114: Agent’s Duties 

“Although [it was] well-settled [law] that an agent under a power of at-
torney [was] a fiduciary,”85 power of attorney statutes were previously un-

                                                   
79

 Id. § 112. Under the Nevada UPOAA, an agent is only entitled to the reimbursement 
of expenses, not compensation, unless the power of attorney provides otherwise. See NEV. 
REV. STAT. § 162A.290 (LexisNexis Supp. 2009). 

80
 See UNIF. POWER OF ATTORNEY ACT § 112 cmt. 

81
 See id. § 113; see also id. § 118 (creating a default method for agent resignation). 

82 See id. § 113–14. 
83 See VA. CODE ANN. § 11-9.7 (2006) (repealed 2010). 
84

 See UNIF. POWER OF ATTORNEY ACT § 113 cmt. This is similar to the provisions of 
the Uniform Trust Code, which provides that the trustee’s acceptance of the trust is the point 
at which fiduciary duties are imposed on the trustee. See UNIF. TRUST CODE § 801, 7C 
U.L.A. 428 (2006). 

85 UNIF. POWER OF ATTORNEY ACT § 114 cmt.; see RESTATEMENT (THIRD) OF AGENCY 
§ 8.01 (2006). 
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clear on the extent of the fiduciary duties imposed upon the agent.86 The 
UPOAA lists mandatory duties of the agent that the power of attorney can-
not alter.87 The mandatory duties provide that all agents must “act in good 
faith,” “within the scope of authority granted,” and “in accordance with the 
principal’s reasonable expectations,” if known, or “in the principal’s best 
interest” if the principal’s expectations are unknown.88 The remaining duties 
are default rules that the principal can modify.89 These duties include: (1) 
acting loyally; (2) avoiding conflicts of interests; (3) acting with care, com-
petence, and diligence; (4) keeping records; (5) cooperating with the health 
care agent; and (6) attempting “to preserve the principal’s estate plan, to the 
extent actually known by the agent, if preserving the plan is consistent with 
the principal’s best interests based on all relevant factors.”90 

“An agent that acts in good faith is not liable to any beneficiary of the 
principal’s estate plan for failure to preserve the plan.”91 Similarly, an agent 
who acts with care “for the best interest of the principal is not liable solely 
because the agent also benefits from the act” or has a conflicting interest.92 
“If an agent is selected by the principal because of special skills or expertise 
possessed by the agent or in reliance on the agent’s representation” of those 
skills or expertise, the special skills or expertise shall be considered in de-
termining whether the agent has acted with care under the circumstances.93 
Absent a breach of duty, “an agent is not liable if the value of the principal’s 
property declines.”94 An agent who exercises authority to delegate to some-

                                                   
86

 See UNIF. POWER OF ATTORNEY ACT § 114 cmt. 
87

 See id. § 114(a). 
88

 Id. § 114(a). The mandatory duties of an agent under the UPOAA are similar to those 
imposed on a trustee in the UTC, namely, “to act in good faith and in accordance with the 
terms and purposes of the trust and the interests of the beneficiaries.” UNIF. TRUST CODE 
§ 105(b)(2). 

89
 See UNIF. POWER OF ATTORNEY ACT § 114(b). 

90
 Id. The default duties to cooperate with the principal’s health care agent and to 

preserve the principal’s estate plan were included to protect the principal’s previously-
expressed choices. See id. § 114 cmt. The UPOAA does not create a default affirmative duty 
of periodic accounting. See id. § 114(h). The agent is not required to disclose records “unless 
ordered by a court or requested by the principal, . . . another fiduciary acting for the 
principal, [or] a governmental agency [with] authority to protect the welfare of the 
principal.” Id. 

91
 Id. § 114(c). 

92
 Id. § 114(d). 

93
 Id. § 114(e). 

94
 Id. § 114(f). 
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one else the authority granted by the power of attorney is not liable for any 
error of that person, provided the agent exercises care in the delegation.95 

When the agent has accepted appointment under section 113, UPOAA 
section 114 imposes fiduciary duties.96 Is the agent liable if he subsequently 
fails to act? The answer is potentially yes because, unless the power of at-
torney provides otherwise, an agent must act with “diligence ordinarily ex-
ercised by agents in similar circumstances.”97 If this potential liability is a 
concern, consider including the following provision: “My agent shall not be 
liable to me or my estate for the failure to exercise any of the authority 
granted by this power of attorney.” 

15. Section 115: Exoneration of Agent 

Under the UPOAA, the inclusion of an exoneration provision, relieving 
the agent of liability for breach of fiduciary duties, is binding on the prin-
cipal and the principal’s successors in interest unless the agent’s breach is 
“committed dishonestly, with an improper motive, or with reckless indif-
ference to the purposes of the power of attorney or the best interest of the 

                                                   
95

 See id. § 114(g). Virginia amended the UPOAA to expressly provide that the power 
to delegate does not abrogate the agent’s duties under the Virginia Uniform Prudent Investor 
Act. See VA. CODE ANN. § 26-85(G) (Supp. 2010). Virginia Code section 26-45.13 expressly 
includes agents under powers of attorney within the definition of trustee. VA. CODE ANN. 
§ 26-45.13 (2009). Section 26-45.10 provides: 

A. A trustee may delegate investment and management functions that a 
prudent trustee of comparable skills could properly delegate under the 
circumstances. The trustee shall exercise reasonable care, skill, and caution 
in: 
 1. Selecting an agent; 
 2. Establishing the scope and terms of the delegation, consistent 

with the purposes and terms of the trust; and 
 3. Periodically reviewing the agent’s actions in order to monitor 

the agent’s performance and compliance with the terms of the 
delegation. 

B. In performing a delegated function, an agent owes a duty to the trust 
to exercise reasonable care to comply with the terms of the delegation. 
C. A trustee who complies with the requirements of subsection A is not 
liable to the beneficiaries or to the trust for the decisions or actions of the 
agent to whom the function was delegated. 
D. By accepting the delegation of a trust function from the trustee of a 
trust that is subject to the law of this Commonwealth, an agent submits to 
the jurisdiction of the courts of this Commonwealth. 

VA. CODE ANN. § 26-45.10 (2009). 
96 See UNIF. POWER OF ATTORNEY ACT § 114(a)–(b). 
97

 Id. § 114(b)(3). 
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principal.”98 As an additional protection for the principal, an exoneration 
provision also will not be binding if it was inserted in the power of attorney 
“as the result of an abuse of a confidential . . . relationship with the princi-
pal.”99 

16. Section 116: Judicial Relief 

The purpose of this section is to protect vulnerable or incapacitated in-
dividuals against financial abuse and to protect the self-determination rights 
of principals.100 In addition to the remedies in UPOAA section 123, section 
116 states the following: 

(a) The following persons [are authorized to] petition a 
court to construe a power of attorney or review the agent’s 
conduct, and grant appropriate relief: 

(1) the principal or the agent; 
(2) a guardian, conservator, or other fiduciary acting 

for the principal; 
(3) [the principal’s health-care agent]; 
(4) the principal’s spouse, parent, or descendant; 
(5) an individual who would qualify as a presumptive 

heir of the principal; 
(6)  . . . [a beneficiary under the principal’s estate 

plan]; 
(7) a governmental agency having regulatory authority 

to protect the welfare of the principal; 
(8) the principal’s caregiver or another person that 

demonstrates sufficient interest in the principal’s welfare; 
and 

(9) a person asked to accept the power of attorney. 
(b) Upon motion by the principal, the court shall dismiss a 
petition filed under this section, unless the court finds that 
the principal lacks capacity to revoke the agent’s authority 
or the power of attorney.101 

                                                   
98

 Id. § 115(1). 
99

 Id. § 115(2). 
100

 See id. § 116 cmt. 
101 Id. § 116. Idaho added a provision in its UPOAA that allows the court, in its 

discretion, to award reasonable attorney’s fees and costs to the prevailing party in a 
proceeding to construe the power of attorney or review the agent’s conduct. See IDAHO CODE 

ANN. § 15-12-116(3) (2009). 
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17. Section 117: Agent’s Liability 

If an agent violates the UPOAA, he is liable to the principal for the res-
toration value of the principal’s property and for reimbursement of attor-
neys’ fees and costs paid from the principal’s property on the agent’s be-
half.102 An agent who violates the UPOAA will be subject to liability as 
provided in the Act and may also be subject to civil or criminal liability un-
der separate state statutes dealing with financial abuse.103 

18. Section 118: Agent’s Resignation; Notice 

This section provides a default procedure for an agent’s resignation. An 
agent must give notice to the principal and, “if the principal is incapaci-
tated,” the following hierarchy of individuals: 

(1) “conservator or guardian, if one has been appointed for the prin-
cipal, and a coagent or successor agent; or,” if none, then 

(2) any adult spouse, child or other descendant, parent, or sibling of 
the principal; or, if none, then 

(3) “another person reasonably believed by the agent to have suffi-
cient interest in the principal’s welfare; or,” if none, then 

(4) “a governmental agency having authority to protect the welfare 
of the principal.”104 

19. Section 119: Acceptance and Reliance Upon Acknowledged Power 
of Attorney 

This section provides broad protections for persons who, in good faith 
(defined as “honesty in fact”),105 accept “an acknowledged power of attor-
ney without actual knowledge that it is forged, void, invalid, or terminated; 
that the purported agent’s authority is void, invalid, or terminated; or that 
the agent is exceeding or improperly exercising [her] authority.”106 Under 
the UPOAA, “‘acknowledged’ means purportedly verified before a notary 
public or other individual authorized to take acknowledgments.”107 There-
fore, this section protects third parties who, in good faith, accept a purpor-

                                                   
102 See UNIF. POWER OF ATTORNEY ACT § 117. 
103

 See id. § 117 cmt. 
104

 Id. § 118. 
105 The definition of good faith is found in section 102 of the UPOAA. UNIF. POWER OF 

ATTORNEY ACT § 102. 
106

 Id. § 119(c). 
107

 Id. § 119(a) (emphasis added). 
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tedly acknowledged power of attorney.108 To promote the acceptance of 
powers of attorney, the UPOAA places the risk of invalidity on the principal 
rather than the third party.109 This represents a change in common law. For 
example, in the past, the Supreme Court of Virginia has held that “[o]ne 
who deals with an agent does so at his own peril and has the duty of ascer-
taining the agent’s authority. If the agent exceeds his authority, the principal 
is not bound by the agent’s act.”110 The UPOAA’s protection of third parties 
against liability for good faith acceptance of acknowledged powers of attor-
ney reflects a new trend in the law aimed at facilitating greater acceptance 
of powers of attorney.111 Of the twelve states that currently consider it un-
lawful to unreasonably refuse a power of attorney, five use the term pur-
ports or purporting to clarify that good faith reliance on a power of attorney 
will be protected absent actual knowledge that the power of attorney was 
not validly executed.112 

This section of the UPOAA protects good faith acceptances of purpor-
tedly acknowledged powers of attorney, which could include forged powers 
of attorney.113 According to the UPOAA Reporter, this section was “argua-
bly one of the most difficult intersections of public policy that had to be 

                                                   
108

 See id. § 119 cmt.. 
109 See id. 
110 Kern v. J.L. Barksdale Furniture Corp., 299 S.E.2d 365, 367 (Va. 1983) (citing Kern 

v. Freed Co., 299 S.E.2d 363, 364 (Va. 1983); Seergy v. Morris Realty Corp., 121 S.E. 900, 
902 (Va. 1924)). 

111 See Linda S. Whitton, Durable Powers as an Alternative to Guardianship: Lessons 
We Have Learned, 37 STETSON L. REV. 7, 44–45 (2007); see also CAL. PROB. CODE 
§ 4303(a)(2) (West 2009); 755 ILL. COMP. STAT. ANN. 45/2-8 (West 2007 & Supp. 2009); 
IND. CODE ANN. § 30-5-8-2 (West 2000); N.C. GEN. STAT. § 32A-40 (2009). The 2009 
revision of New York’s Power of Attorney Statute requires that a power of attorney “be 
signed and dated by a principal with capacity, with the signature of the principal duly 
acknowledged.” N.Y. GEN. OBLIG. LAW 5-1501B(1)(c) (McKinney 2009). 

112
 See Whitton, supra note 111, at 41–42. Professor Whitton discusses a notable case 

in which a third-party bank relied on a forged power of attorney that one of their customers 
ostensibly executed. See Estate of Davis v. Citicorp Savings, 632 N.E.2d 64, 65 (Ill. App. Ct. 
1994). The court placed the risk of accepting an invalid power of attorney on the third party 
presented with the power, rather than the principal. Id. at 66. Illinois has since revised its 
power of attorney statutes to provide that “[a]ny person who acts in good faith reliance on a 
copy of a document purporting to establish an agency will be fully protected . . . .” 755 ILL. 
COMP. STAT. ANN. 45/2-8 (West 2007 & Supp. 2009). 

113 E-mail from Linda S. Whitton, Professor of Law, Valparaiso University School of 
Law and Reporter for the Uniform Power of Attorney Act, to Andrew H. Hook, Attorney at 
Law, Oast & Hook, P.C. (Mar. 29, 2009, 21:11 CST) [hereinafter E-mail from Linda S. 
Whitton] (on file with author). 
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addressed in the Act.”114 Based on the Drafting Committee’s research and 
considerable anecdotal evidence, the problem of power of attorney abuse 
appears to be slight compared to the volume of powers of attorney that are 
used legitimately.115 Where abuse occurs, the problem is typically abuse of 
a valid power of attorney or a power of attorney obtained through duress—
not a forged durable power of attorney.116 The threshold question that must 
be addressed is, “Who should bear the risk that the power of attorney is not 
valid?”117 Placing risk upon the principal rather than a third party “enhances 
the likelihood of an acceptance [by a third party] and also strengthens the 
justification for sanctioning an unreasonable refusal.”118 Placing the risk on 
the principal may also, however, reduce due diligence by third parties and 
increase the number of cases involving forged powers of attorney. 

The issue of forged powers of attorney is a concern in many states that 
are considering the UPOAA for adoption or have already enacted the 
UPOAA. For example, Virginia was the first state to enact the UPOAA 
with an amendment to section 119(b) that expressly places the risk that a 
power of attorney is a forgery upon the third party accepting the power of 
attorney.119 Virginia’s position on this issue is consistent with the current 
state of the common law, which places the risk of forgeries on third parties. 
                                                   

114 Id. 
115

 See id. After extensive research, the Ohio State Bar Association was only able to 
identify four cases dealing with a forged POA. See e-mail from Richard E. Davis, Attorney 
at Law, Krugliak, Wilkins, Griffiths & Dougherty Co., LPA, to Andrew H. Hook, Attorney 
at Law, Oast & Hook, P.C. (May 11, 2009, 15:49 CST) (on file with author). In a 1997 
opinion, the United States Court of Appeals for the Third Circuit held that a law firm that 
disbursed funds out of its trust account based upon instructions given to it by an agent under 
a forged POA was not liable. See Villanueva v. Brown, 103 F.3d 1128, 1137 (3d Cir. 1997). 
In an earlier case, the Appellate Court of Illinois held a bank liable for amounts paid out 
pursuant to a forged POA. See In re Estate of Davis, 632 N.E.2d 64, 64–66 (Ill. App. Ct. 
1994). In response to this decision, the Illinois legislature amended its POA statute to protect 
any person who acts in good faith in reliance on a document purporting to establish an 
agency. See 755 ILL. COMP. STAT. ANN. 45/2-8 (West 2007 & Supp. 2009). In the third case, 
the United States Bankruptcy Court for the District of Columbia held that a deed of trust 
executed pursuant to a forged POA was ineffective. See Baxter v. Baxter, 320 B.R. 30, 39 
(Bankr. D.D.C. 2004). In the fourth case, the California Court of Appeals held that a bank 
was not protected from liability when a purported agent used a forged power of attorney 
because the conduct did not constitute impersonation within the meaning of the California 
Commercial Code. See Title Ins. Co. of Minn. v. Comerica Bank-California, 32 Cal. Rptr. 2d 
735, 738 (Ct. App. 1994). 

116 See E-mail from Linda S. Whitton, supra note 113. 
117 Whitton, supra note 111, at 41. 
118 Id. 
119 See VA. CODE ANN. § 26-90(B) (Supp. 2010). 
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Maryland adopted the UPOAA shortly after Virginia and took a differ-
ent approach to the issue of forged powers of attorney. Maryland deleted 
section 119 from its UPOAA due to concerns that the protections afforded 
under this section would reduce the standard of care for financial institu-
tions.120 Other states, such as Ohio, that have UPOAA bills pending before 
their state legislatures are also recommending that section 119 be eliminated 
to address this concern. 

While the UPOAA does not require investigation into the validity of a 
power of attorney or an agent’s authority, the Act allows a third party to 
request the agent’s certification under oath on any factual matter, an English 
translation of the power of attorney, and an opinion of counsel as to any 
matter of law concerning the power of attorney—provided the person mak-
ing the request provides the reason in writing.121 Under the UPOAA, an 
English translation or the opinion of the agent’s or principal’s counsel must 
be provided at the principal’s expense.122 

UPOAA section 119 also rejects an imputed knowledge standard for 
those individuals who conduct activities through employees. Specifically, 
the UPOAA holds these individuals to be without actual knowledge of a 
fact “if the employee conducting the transaction involving the power of at-
torney is without actual knowledge of the fact.”123 If an employee who ac-
cepted a forged, invalid, or revoked power of attorney did so honestly and 
without actual knowledge that it was forged, invalid, or revoked, then the 
employer is insulated from liability. For example, if a customer mailed a 
letter to his or her bank instructing the bank not to accept any power of at-
torney, the bank would not be liable if an employee accepted a forged pow-
er of attorney without knowledge of the customer’s instructions. However, 
many states have expressed concerns with this provision. As the Virginia 
UPOAA bill was making its way through the General Assembly, lawmakers 
became worried that third parties may remain willfully uninformed to hide 
behind the protections afforded in this section of the Act. Virginia amended 
section 119(f) of the UPOAA to state the following: 

                                                   
120 See Act effective Oct. 1, 2010, ch. 689, 2010 Md. Laws. 
121 See UNIF. POWER OF ATTORNEY OF ACT § 119 cmt., 8B U.L.A. 61 (Supp. 2010). 

Virginia did not amend this section of the UPOAA. Thus, it appears that under the Virginia 
UPOAA, a third party that accepts a power of attorney with an agent’s certification would be 
protected from liability under 119(c) despite Virginia’s amendment of 119(b). Virginia is 
currently reviewing the interplay between amended 119(b) and 119(c). 

122 See id. § 119(e). 
123 Id. § 119(f). 
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For purposes of this section and § 26-91, a person that 
conducts activities through employees and exercises 
commercially reasonable procedures to communicate 
information concerning powers of attorney among its 
employees is without actual knowledge of a fact relating to 
a power of attorney, a principal, or an agent, if the 
employee conducting the transaction involving the power 
of attorney has followed such procedures and is 
nonetheless without actual knowledge of the fact.124 

Thus, third parties will be held to a reasonable negligence standard 
meaning they must use reasonable systems to disseminate information 
among employees to receive protection under the UPOAA. 

The authors recommend that states looking to enact the UPOAA amend 
the Act so that third parties retain the risk of loss for forgeries and adhere to 
commercially reasonable standards when disseminating information related 
to a power of attorney among employees. 

20. Section 120: Liability for Refusal to Accept Acknowledged 
Power of Attorney 

The UPOAA provides enacting jurisdictions with a choice between al-
ternative liability provisions.125 Alternative A applies to all acknowledged 
powers of attorney.126 Alternative B addresses only statutory form powers 
of attorney.127 The authors recommend using Alternative A to facilitate the 
acceptance of all acknowledged powers of attorney rather than only statuto-
ry form powers of attorney. 

Generally, under Alternative A, a third party must either accept an ac-
knowledged power of attorney or request a certification, translation, or an 
opinion of counsel within seven business days of presentment.128 If the third 
party requests a certification, translation, or opinion of counsel, the third 
party must accept the power of attorney within five business days of receiv-

                                                   
124 VA. CODE ANN. § 26-90(F) (Supp. 2010). 
125

 See UNIF. POWER OF ATTORNEY ACT § 120. 
126

 See id. § 120 Alternative A cmt. 
127

 See id. § 120 Alternative B. Of the states that have adopted the UPOAA, New 
Mexico and Maryland are the only states to have chosen Alternative B. See N.M. STAT. ANN. 
§ 46B-1-120 (LexisNexis Supp. 2009); Act effective Oct. 1, 2010, ch. 689, sec. 1, § 17-104, 
2010 Md. Laws. 

128 See UNIF. POWER OF ATTORNEY ACT § 120(a)(1) Alternative A. 



SUMMER 2010 The Uniform Power of Attorney Act   305 

ing the requested document.129 Additionally, a third party cannot require an 
additional or different form of power of attorney.130 

This section also provides third parties with significant protection 
against liability for rejecting a power of attorney by providing clear safe 
harbors for legitimate refusals.131 First among these safe harbors, a third 
party is not required to accept powers of attorney if she is permitted to 
refuse transacting business with the principal in the same circumstances.132 
Second, a third party can reject powers of attorney if engaging in the trans-
action with the agent or the principal in the same circumstances would be 
inconsistent with federal law.133 Similarly, when a third party has actual 
knowledge of the termination of either the agent’s authority or the power of 
attorney, she is free to reject the power of attorney.134 If a request for a certi-
fication, a translation, or opinion of counsel has been refused, the third party 
may also reject the power of attorney.135 A fourth safe harbor provides shel-

                                                   
129

 See id. § 120(a)(2) Alternative A. 
130

 See id. § 120(a)(1)–(3) Alternative A. 
131

 See id. § 120(b) Alternative A. Colorado amended this section in its UPOAA to 
include a safe harbor for individuals who refuse to accept a power of attorney based on their 
good faith belief that the agent was acting “either unlawfully or not in good faith.” COLO. 
REV. STAT. ANN. §15-14-720 (LexisNexis 2009). However, under the Colorado UPOAA, in 
order to escape liability for refusing to accept a power of attorney, the person must perform a 
good faith investigation of the situation before so refusing. See id. Although Maryland 
stripped section 119 from its UPOAA, it did retain a modified version of section 120, 
Alternative B, applicable to the statutory short form power of attorney. Under section 120 of 
the Maryland UPOAA, a third party may not require an additional or different form of power 
of attorney for any authority granted in their statutory form power of attorney. Act effective 
Oct. 1, 2010, sec. 1, § 17-104, 2010 Md. Laws. Maryland’s statute does not include any 
safeharbors for third parties who legitimately refuse a power of attorney. See id. However, 
Maryland does retain the section 120 sanctions for third parties who refuse to accept the 
statutory form power of attorney. Wisconsin added a provision to its UPOAA that lists the 
bases on which a third party may not refuse to accept an acknowledged power of attorney. 
Act of May 12, 2010, ch. 319, sec. 16, § 244.20(1), 2009 Wis. Sess. Laws. In Wisconsin, if a 
third party has no good faith basis for refusal or if the reason for the refusal is based 
exclusively on the fact that a power of attorney is too old or on a mandate that a different or 
additional power of attorney be used, then a third party may not refuse to accept an 
acknowledged power of attorney. See id. at § 244.20(2). 

132
 See UNIF. POWER OF ATTORNEY ACT § 120(b)(1) Alternative A. Virginia expanded 

this third party protection to allow financial institutions and third parties to insert a provision 
in their agreements with principals providing that the financial institution or other party is 
not required to accept a power of attorney. See VA. CODE ANN. § 26-91(B)(1) (Supp. 2010). 

133
 See id. § 120(b)(2) Alternative A. 

134
 See id. § 120(b)(3) Alternative A. 

135
 See id. § 120(b)(4) Alternative A. 
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ter if the third party believes in good faith that the power of attorney is not 
valid or that the agent does not have the authority to perform the act re-
quested.136 Finally, if the third party makes, or has actual knowledge that 
another person has made, a report to the local adult protective services de-
partment or adult protective services hotline stating that the principal may 
be subject to physical or financial abuse, neglect, exploitation, or abandon-
ment by the agent or a person acting for or with the agent, she can reject a 
power of attorney.137 Only when a refusal does not meet one of these safe 
harbors will an individual be subject to a court order mandating acceptance 
of the power of attorney and liability for the costs and attorneys’ fees in-
curred to obtain that mandate.138 

While the UPOAA does not require third persons 
[including financial institutions] to serve as watchdogs for 
[financial] abuse, the Act permits a third person to do so 
when there is good faith belief that the principal may be 
subject to some type of abuse by the agent or someone 
acting in concert with the agent. If the third person has 
such a belief and is willing to make a report to the local 
adult protective services office [or adult protective services 
hotline], or knows that someone else has made such a 
report, then an otherwise valid power of attorney may be 
refused.139 

When counseling clients about powers of attorney, practitioners should 
recommend that the client ask financial institutions with whom they do 
business whether or not her account agreements opted out of accepting 
powers of attorney in accordance with UPOAA section 120(b), Alternative 
A. 

21. Section 121: Principles of Law and Equity 

Although the UPOAA is a lengthy statute, the common law of agency 
remains relevant. As stated previously, where the UPOAA is silent, the 

                                                   
136

 See id. § 120(b)(5) Alternative A. 
137

 See id. § 120(b)(6) Alternative A. 
138

 See id. 
139 Linda S. Whitton, Hot Buttons on the New Uniforms: The Controversial Provisions 

of the UTC, UPOAA, and UPMIFA, Balancing the “Buttons” on the Uniform Power of 
Attorney Act, American College of Trust & Estate Counsel 2007 Annual Meeting, 
Symposium 1 (2007), http:www.actec.org/Documents/CLEMaterials/SymILWhitton 
UPAA.pdf (emphasis added). 
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common law of agency applies.140 For example, matters not covered by the 
UPOAA include: (1) the authority a principal cannot delegate to an agent;141 
(2) the agent’s liability and duties to third parties;142 (3) the principal’s duty 
to deal fairly and in good faith with the agent;143 (4) actual and apparent 
authority;144 and (5) the capacity of the agent.145 

22. Section 122: Laws Applicable to Financial Institutions and Entities 

Section 122 addresses the concerns of the banking and insurance indus-
tries that laws governing those entities may conflict with certain provisions 
of the UPOAA.146 UPOAA section 122 provides that in the event that laws 
applicable to financial institutions, insurance companies, or other entities 
conflict with the UPOAA, the other law will supersede the UPOAA to the 
extent of the inconsistency.147 

23. Section 123: Remedies Under Other Law 

Remedies under the UPOAA are not exclusive and should not prevent 
aggrieved parties from seeking additional remedies under other laws.148 

                                                   
140 See UNIF. POWER OF ATTORNEY ACT § 121. 
141 Generally, a principal can delegate to an agent any acts that the principal could do 

for himself unless public policy or contractual obligations require personal performance. See 
RESTATEMENT (THIRD) OF AGENCY § 6.08 cmt. c (2006); see also First Union Nat’l Bank v. 
Thomas, 37 Va. Cir. 35, 40 (Cir. Ct. 1995) (“In the few reported cases dealing specifically 
with durable [p]owers of [a]ttorney, the [c]ourts have defined nondelegability rather 
narrowly.”). However, some judicial decisions have held certain acts to be nondelegable, 
including marriage; divorce; voting; executing, amending, or revoking a will; representing 
the principal in court; and initiating bankruptcy proceedings. See Hook, supra note 4, at A-7 
to -8. Additionally, it is doubtful that an agent in Virginia may make an augmented estate 
election against the estate of a deceased spouse of the principal. The Virginia 
conservatorship statute requires a conservator to obtain court approval for the election, and 
no similar authority for agents exists. But see VA. CODE ANN. § 37.2-1023(A)(6)(ii) (2005 & 
Supp. 2010). 

142 See RESTATEMENT (THIRD) OF AGENCY §§ 7.01, 7.02 (2006). 
143

 See id. § 8.15. 
144

 See id. §§ 2.01, 2.03. 
145

 See id. § 3.05. 
146 However, the comments to section 122 suggest that, despite these concerns, “no 

specific conflicts were identified during the drafting process.” UNIF. POWER OF ATTORNEY 

ACT § 122 cmt, 8B U.L.A. 66 (Supp. 2010). 
147 See UNIF. POWER OF ATTORNEY ACT § 122. 
148

 See id. § 123. 
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B. Article 2: Authority 

1. Section 201: Authority That Requires Specific Grant; Grant of 
General Authority 

This section requires that an agent receive an express, 
specific grant of authority for certain acts due to “the risk 
those acts pose to the principal’s property and estate 
plan.”149 The acts requiring a specific grant of authority 
(frequently referred to as the “hot powers”) include the 
ability to: 

(1) create, amend, revoke, or terminate an inter 
vivos trust;150 

(2) make a gift; 
(3) create or change rights of survivorship; 
(4) create or change a beneficiary designation; 
(5) delegate authority granted under the power of 

attorney; 
(6) waive the principal’s right to be a beneficiary of 

a joint and survivor annuity, including a survivor benefit 
under a retirement plan; [or] 

(7) exercise fiduciary powers that the principal has 
authority to delegate [; or 

(8) disclaim property, including a power of 
appointment].151 

Powers of attorney were previously strictly construed in many states.152 
Therefore, clearly stating in the instrument what authority an agent had was 
extremely important. 

The authority granted [in a power of attorney] is never 
considered to be greater than that warranted by its 

                                                   
149 Id. § 201 cmt. The draftsperson should pay particular attention to drafting provisions 

granting this authority. 
150 Virginia amended sections of the Virginia Uniform Trust Code to permit an agent 

under a power of attorney to create a trust when the terms of the power of attorney 
specifically authorize it. See VA. CODE ANN. § 55-544.01(1) (Supp. 2010). Virginia also 
amended another section of the Virginia Uniform Trust Code to provide that an agent acting 
under a power of attorney that expressly authorizes such action may exercise the settlor’s 
powers of revocation, amendment, or distribution of trust property. See id. at 1, § 55-
546.02(E). 

151 See UNIF. POWER OF ATTORNEY ACT § 201(a)(1)–(8) (brackets in original). 
152 See, e.g., Jones v. Brandt, 645 S.E.2d 312, 315 (Va. 2007). 
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language, or indispensable to the effective operation of the 
authority granted. The authority given is not extended 
beyond the terms in which it is expressed. 

This general rule of construction [regarding powers of 
attorney] essentially provides that expansive language 
. . . should be interpreted as intending only to confer those 
incidental powers necessary to accomplish object[ives] as 
to which express authority has been [granted]. . . .153 

In contrast, the UPOAA simplifies defining the agent’s authority. The 
Act spells out authority that requires a specific, express grant and allows the 
incorporation of authority into the power of attorney by reference. A grant 
of general authority under the UPOAA permits an agent to do all acts enu-
merated in UPOAA sections 204 through 216.154 

You can prepare a one sentence power of attorney. For example, “I 
hereby grant my agent the authority to do or perform all acts that I could 
do.” By including this language in a general durable power of attorney un-
der the UPOAA, the agent automatically receives a broad grant of authority 
without the need to expressly list each power given.155 

2. Section 202: Incorporation of Authority 

The statutory definitions for authority over various subject areas may be 
incorporated by reference using “[t]he optional statutory form provided in 
section 301” or by referring to the descriptive term or specific statutory sec-
tion in which the authority is described.156 

As an example of granting general authority with respect to the princi-
pal’s real property, the power of attorney could state: “I grant my agent 
general authority to act for me with respect to real property as defined in the 
UPOAA,” or “I grant my agent general authority to act for me as provided 
in [State Code Section].” 

                                                   
153

 Id. (citing Hotchkiss v. Middlekauf, 32 S.E. 36, 38 (Va. 1899)). However, in Jones, 
the court held that an agent acting pursuant to a power of attorney had the authority to 
change the beneficiary designation on a certificate of deposit even though the power of 
attorney did not expressly grant the agent the power to do so. See id. at 315–16. 

154
 See infra Part III.B.4. 

155 See UNIF. POWER OF ATTORNEY ACT § 201(c). 
156 Id. § 202 cmt. Colorado added a provision to its UPOAA that allows a power of 

attorney to incorporate by reference a writing or any other record in existence at the time the 
power of attorney is executed. See COLO. REV. STAT. ANN. §15-14-725 (2009). The language 
of the power of attorney must manifest the intent to incorporate the writing or record, and it 
must describe the writing or other record “sufficiently to permit its identification.” Id. 
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“If a power of attorney grants to an agent authority to do all acts that a 
principal could do, the agent has authority with respect to all of the enumer-
ated subject areas in Article 2 that do not require an express grant of author-
ity.”157 “A principal may modify any authority incorporated by refer-
ence.”158 

3. Section 203: Construction of Authority Generally 

This section . . . describes incidental types of authority 
that accompany all authority granted to an agent under 
each of [UPOAA] [s]ections 204 through 217, unless this 
incidental authority is modified in the power of attorney. 
The actions authorized in [s]ection 203 are of the type 
often necessary to carry out the authority over the subjects 
described in [s]ections 204 through 217.159 

Incidental authority includes the power to do the 
following: 

(1) [recover] money or another thing of value to 
which the principal is, may become, or claims to be 
entitled and conserve, invest, disburse, or use anything 
so received or obtained for the purposes intended; 
(2) contract . . . on terms agreeable to the agent 
. . . and perform, rescind, cancel, terminate, reform, 
restate, release, or modify the contract or another 
contract made by . . . the principal; 
(3) execute, acknowledge, seal, deliver, file, or 
record any instrument . . .; 
(4) initiate, participate in, . . . settle, or accept a 
compromise with respect to a claim existing in favor 
of or against the principal . . .; 
(5) seek on the principal’s behalf the assistance of a 
court or other governmental agency . . .; 
(6) engage, compensate, and discharge an attorney, 
accountant, discretionary investment manager, expert 
witness, or other advisor; 
(7) prepare, execute and file a record, report, or 
other document . . .; 

                                                   
157

 Whitton, supra note 46, at 10. 
158 UNIF. POWER OF ATTORNEY ACT § 202 cmt. 
159

 Id. § 203 cmt. 
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(8) communicate with any representative or 
employee of a government or governmental 
subdivision, agency, or instrumentality on behalf of 
the principal; 
(9) access communications intended for, and 
communicate on behalf of the principal . . .; and 
(10) do any lawful act with respect to the subject and 
all property related to the subject.160 

4. Sections 204 through 216 

A power of attorney may grant an agent authority with respect to a par-
ticular subject by using the descriptive term for the subject or by citing to 
the section in the UPOAA where the authority is described. For example, if 
a power of attorney grants an agent authority over the principal’s real prop-
erty, the agent will have the authority described in UPOAA section 204.161 

If the principal creates a general power of attorney and the principal’s 
will makes a specific gift of property, the power of attorney or will should 
expressly address whether the gift is extinguished if the agent sells the 
property while the principal is incapacitated. For example, the Virginia 

                                                   
160

 Id. § 203. 
161 The UPOAA defines the authority granted by the following descriptive terms: Real 

Property; Tangible Personal Property; Stocks and Bonds; Commodities and Options; Banks 
and Other Financial Institutions; Operation of Entity or Business; Insurance and Annuities; 
Estates, Trusts, and Other Beneficial Interests; Claims and Litigation; Personal and Family 
Maintenance; Benefits From Governmental Programs of Civil or Military Service; 
Retirement Plans; and Taxes. See id. §§ 204–16. Nevada added an additional provision to its 
UPOAA requiring that when the power of attorney grants specific or general authority for 
the agent to convey the principal’s real property, or any other real property which the 
principal has the power to convey, the power of attorney must be recorded in the office or 
place where such conveyances are recorded. See NEV. REV. STAT. § 162A.480.2 (Supp. 
2009). Furthermore, Nevada’s UPOAA makes clear that when the power of attorney has 
been properly recorded, the power of attorney is not terminated by any act of the principal 
until an instrument containing a revocation is “deposited for record in the same office in 
which the instrument containing the power is recorded.” Id. § 162A.480(3). Nevada also 
added a provision under the descriptive term “Banks and Other Financial Institutions,” 
stating that “[a]n agent who is not the spouse of the principal must not be listed on any 
account as a cosigner with right of survivorship, but must be listed on the account solely as 
[agent under the] power of attorney.” Id. § 162A.520.2. Regarding the descriptive term, 
“Personal and Family Maintenance”, Maine’s UPOAA omits the provision providing the 
general authority for an agent to perform the acts necessary to maintain the customary 
standard of living for the principal’s children. See ME. REV. STAT. ANN. tit. 18-A, § 5-943 
(Supp. 2009) (effective July 1, 2010). 
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Code provides for a default nonademption rule.162 If a principal in Virginia 
wishes to provide for ademption, the following (or a similar) provision 
should be added to both the will and power of attorney: “I direct that any 
gift of specific property made in my will shall be extinguished by ademp-
tion if my agent under my general power of attorney shall sell the property. 
I expressly release my agent from any liability to my estate or to any bene-
ficiary of my estate as a consequence of such sale.” 

The incorporation of descriptive terms into a power of attorney will 
permit the draftsperson to shorten the length of the document and signifi-
cantly improve its readability. When this drafting option is used, the authors 
recommend that the draftsperson give the principal a separate document 
with the full description of the authority granted by each of the descriptive 
terms. 

5. Section 217: Gifts 

A specific grant of authority to make a gift under UPOAA section 
201(a) is subject to the default limitations of UPOAA section 217 unless the 
principal expressly modifies the default limitations in the power of attor-
ney.163 “Because a gift of the principal’s property reduces the principal’s 
estate, the [UPOAA]  . . . sets default per-donee limits on gift amounts.”164 
                                                   

162
 See VA. CODE ANN. § 64.1-62.3(B) (2007). 

Unless a contrary intention appears in a testator’s will or durable power 
of attorney, a bequest or devise of specific property shall, in addition to such 
property as is part of the estate of the testator, be deemed to be a legacy of a 
pecuniary amount if such specific property shall, during the life of the 
testator and while he is incapacitated, be sold by an agent acting within the 
authority of a durable power of attorney for the testator, or if proceeds of fire 
or casualty insurance as to such property are paid to the agent. For purposes 
of this subdivision, (i) the pecuniary amount shall be the net sale price or 
insurance proceeds, reduced by the sums received under subdivision 2, (ii) no 
adjudication of testator’s incapacity before death is necessary, (iii) the acts of 
an agent within the authority of a durable power of attorney are rebuttably 
presumed to be for an incapacitated testator, and (iv) an “incapacitated” 
person is one who is impaired by reason of mental illness, mental deficiency, 
physical illness or disability, chronic use of drugs, chronic intoxication, or 
other cause to the extent of lacking sufficient understanding or capacity to 
make or communicate responsible decisions. This subdivision shall not apply 
(i) if the agent’s sale of the specific property or receipt of the insurance 
proceeds is thereafter ratified by the testator or (ii) to a power of attorney 
limited to one or more specific purposes. 
Id. 
163

 See UNIF. POWER OF ATTORNEY ACT § 217(b). 
164 Id. § 201 cmt. 
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However, the principal may expressly grant the agent greater authority to 
make gifts of his property.165 For example, the principal may wish to grant 
greater authority to the agent to make a gift of his or her assets to qualify for 
Medicaid Long Term Care assistance.166 

No single gift authority provision is appropriate for every client. An at-
torney should carefully discuss this authority with the client and draft the 
provision to meet the client’s needs and desires. 

C. Article 3: Statutory Forms 

1. Section 301: Statutory Form Power of Attorney 

Article 3 includes a concise, optional statutory form.167 The availability 
of legal forms is widespread;168 eighteen states have statutory power of at-
torney forms.169 The UPOAA statutory form is designed to be understanda-
ble to lay persons and still provide attorneys with a “foundation upon which 
any drafting option under the Act [UPOAA] can be implemented.”170 The 
purpose of including a statutory form is to achieve familiarity and a com-
mon understanding of powers of attorney through the use of one form with 
a goal of facilitating acceptance by third parties.171 Critics of the UPOAA 

                                                   
165 See id. 
166

 See id. VA. DEP’T OF SOC. SERVS., VOL. 13, MEDICAID ELIGIBILITY MANUAL ch. 
M1450.400 (C), (D) (2008) (setting forth the rules relating to transfers that are exempt from 
the Medicaid transfer of asset rules). 

167 Of those states that have adopted the UPOAA, Maine and Virginia are the only 
states that chose not to include a statutory form. See ME. REV. STAT. ANN. tit. 18-A, § 5-951 
(Supp. 2009) (effective July 1, 2010); VA. CODE ANN. § 26-112 (Supp. 2010). However, both 
states did include the Agent’s Certification for the statutory form, which the agent uses to 
certify facts concerning a power of attorney. See ME. REV. STAT. ANN. tit. 18-A, § 5-951; 
VA. CODE ANN. § 26-113 (Supp. 2010). 

168 A Google search for “power of attorney form” resulted in about 6.2 million hits with 
some power of attorney forms free to download and others costing as little as $9.99. See 
Google, http://www.google.com (last visited Mar. 3, 2010). The same search on Amazon 
resulted in eighty-nine hits. See Amazon.com, http://amazon.com (last visited Mar. 3, 2010). 
LegalZoom.com sells a customized power of attorney for $35 with a “LegalZoom Peace of 
Mind Review” and rush, two-business-day delivery. Legalzoom.com, http://www.legalzoom. 
com/power-of-attorney-pricing.html (last visited Mar. 3, 2010). Thus, even without the 
assistance of an attorney, a consumer can obtain a power of attorney form without difficulty. 

169
 See, e.g., ARK. CODE. ANN. § 28-68-401 (2004 & Supp. 2009); COLO. REV. STAT. 

ANN. § 15-1-1302 (LexisNexis 2009); KAN. STAT. ANN. § 58-632 (2005); MINN. STAT. ANN. 
§ 523.23 (West 2006); N.C. GEN. STAT. § 32A-1 (2009); OKLA. STAT. ANN. tit. 15, § 1003 
(West Supp. 2009). 

170 Whitton, supra note 46, at 6. 
171

 See UNIF. POWER OF ATTORNEY ACT art. 3 gen. cmt. 
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have expressed concern that the inclusion of a statutory form would take 
business away from attorneys who routinely draft comprehensive powers of 
attorney. The authors have spoken with attorneys in North Carolina, New 
York, and sixteen other states with statutory forms who report that they still 
frequently draft custom powers of attorney for their clients and that the stat-
utory form has not diminished their practice in this area. 

The inclusion of the hot powers in the statutory form is an option 
granted in the UPOAA.172 However, fiduciaries generally do not have these 
powers, and agents under a POA are fiduciaries with the least supervi-
sion.173 Some members of the Virginia bar have expressed concern that the 
inclusion of these optional hot powers in the statutory form would increase 
the likelihood of financial elder abuse using POAs. These members believe 
that, despite the cautionary caption, many elderly persons using the statuto-
ry form without the assistance of an attorney will simply check all of the 
boxes on the form without fully considering the extraordinary authority they 
are granting their agent.174 Therefore, the authors recommend deleting these 
powers from the statutory form. 

Will attorneys draft comprehensive powers of attorneys or statutory 
short form powers of attorney for their clients? The authors have learned 
from corresponding with attorneys in other jurisdictions that two practices 
have developed. The first practice is for the attorney to draft (1) a statutory 
short form power of attorney for routine transactions with financial institu-
tions and (2) a comprehensive power of attorney to define the full scope of 
the authority granted and the terms of the relationship. The second practice 
is for the attorney to draft only a comprehensive power of attorney. Howev-
er, even in those states that use the statutory short form, the majority of at-
torneys still utilize addenda (or, in the case of the UPOAA, the Special In-
structions section) to tailor the form as needed for individual client’s 
circumstances. The authors will likely adopt the first practice of drafting 
both a short form and a comprehensive power of attorney. 

The statutory short form power of attorney has an excellent, easy-to-
understand set of instructions for agents. Attorneys should consider adopt-
ing the instructions for the powers of attorney they draft. 

                                                   
172 See id. § 201. 
173

 See Jones v. Brandt, 645 S.E.2d 312, 315 (Va. 2007). 
174 This information is based on conversations with elder law attorneys by e-mail and at 

the Annual Meeting of the Virginia Chapter of the National Association of Elder Law 
Attorneys. Virginia did not include the statutory form power of attorney in its UPOAA. See 
supra note 167. The authors recommend that the Virginia UPOAA be amended to include 
the statutory form power of attorney without the hot powers. 
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2. Section 302: Agent’s Certification 

This section is optional for an “agent certification of facts pertaining to 
a power of attorney.”175 The statements of fact in the form are those for 
“which third persons commonly request certification,” but the agent may 
add any “other factual statements . . . to the form for the purpose of provid-
ing an agent certification request pursuant to [UPOAA] [s]ection 119.”176 

D. Article 4: Miscellaneous Provisions 

1. Section 401: Uniformity of Application and Construction 

UPOAA section 401 provides: “In applying and construing this uniform 
act, consideration must be given to the need to promote uniformity of the 
law with respect to its subject matter among the states that enact it.”177 The 
Uniform Trust Code, Uniform Principal and Income Act, and Uniform Si-
multaneous Death Act contain this same provision.178 

2. Section 402: Relation to Electronic Signatures in Global and 
National Commerce Act 

The UPOAA modifies, limits, and supersedes the federal Electronic 
Signatures in Global and National Commerce Act (ESGNCA).179 However, 
the UPOAA does not modify, limit, or supersede section 101(c) or section 
103(b) of that Act.180 Section 101(c) of the ESGNCA provides that “if a 
statute, regulation, or law requires that information relating to a transaction 
or transactions in or affecting interstate or foreign commerce be provided or 
made available to a consumer in writing,” that writing may be in electronic 
form only if the requirements in section 101(c) are met.181 Furthermore, sec-
tion 103(b) prohibits electronic delivery of certain notices.182 
                                                   

175 UNIF. POWER OF ATTORNEY ACT art. 3 gen. cmt. 
176

 Id. § 302 cmt. 
177

 Id. § 401. 
178

 See UNIF. TRUST CODE § 1101, 7C U.L.A. 670 (2006); UNIF. PRINCIPAL AND INCOME 

ACT § 601, 7A U.L.A. 544 (2006); UNIF. SIMULTANEOUS DEATH ACT (amended 1993) § 8, 8B 
U.L.A. 157 (2001). 

179 See UNIF. POWER OF ATTORNEY ACT § 402 (citing Electronic Signatures in Global 
and National Commerce Act, Pub. L. No. 106-229, 114 Stat. 464 (2000) (codified as 
amended at 15 U.S.C.A. §§ 7001–06, 7021, 7031 (West 2006)). 

180 See id. 
181 Therefore, an agent acting for a principal under the UPOAA is subject to the 

requirements in section 101(c) of the ESGNC only when each of the following elements is 
met: (1) the agent is selling or leasing real or personal property, products, goods, or services 
for the principal; (2) the recipient of the property, products, goods, or services will use them 
primarily for personal, family, or household purposes; (3) the transaction is in or affects 
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This section, which is being inserted in all Uniform Acts approved in 
2000 or later, preempts the ESGNCA. Section 102(a)(2)(B) of the 
ESGNCA provides that a later state statute that specifically refers to the 
federal law can preempt the ESGNCA.183 For all other purposes, the effect 
of this section is to leave to state law the procedures for obtaining and vali-
dating an electronic signature.184 

3. Section 403: Effect on Existing Powers of Attorney 

The UPOAA applies to both a power of attorney created before, on, or 
after the effective date and a judicial proceeding concerning a power of at-
torney commenced on or after the effective date.185 The UPOAA “applies to 
a judicial proceeding concerning a power of attorney commenced before the 
effective date . . . unless the court finds that the application of a provision 
of . . . [the UPOAA] would substantially interfere with the effective conduct 
of the judicial proceeding or prejudice the rights of a party.”186 The UPOAA 
does not affect any action taken by an agent or third party before the effec-
tive date.187 

IV.  CONCLUSION 

Eight states and the U.S. Virgin Islands have already enacted the 
UPOAA, and many other states are considering its enactment.188 The au-

                                                   
interstate or foreign commerce; and (4) there is a statute, regulation, or law requiring 
information relating to the transaction to be in writing. See 15 U.S.C. §§ 7001(c)(1), 
7006(a)(1), (a)(13) (2006). 

182 This provision prohibits the electronic delivery of the following notices: 
(A) the cancellation or termination of utility services (including water, 

heat, and power); 
(B) default, acceleration, repossession, foreclosure, or eviction, or the 

right to cure, under a credit agreement secured by, or a rental agreement for, 
a primary residence of an individual; 

(C) the cancellation or termination of health insurance or benefits or life 
insurance benefits (excluding annuities); or 

(D) recall of a product, or material failure of a product, that risks 
endangering health or safety . . . . 

15 U.S.C. § 7003(b)(2)(A)–(D) (2006). 
183

 See id. § 7002(a)(2)(B). 
184

 See id. § 7002(a). 
185 See UNIF. POWER OF ATTORNEY ACT § 403. 
186 Id. 
187 See id. 
188 See Unif. Law Comm’rs, supra note 29. 
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thors suggest that states looking to enact the UPOAA consider the following 
revisions to the Act: 

(1) Amend section 106 to incorporate language that eliminates any 
requirement that the power of attorney must be delivered to the agent in 
order for it to be valid;189 

(2) Amend section 301 to delete the hot powers from the statutory 
form;190 

(3) Amend section 119 to provide that the risk of loss for acceptance 
of a forged power of attorney by a third party will rest with a third party 
who accepted it rather than with the purported principal.191 

(4) Amend section 119 to mandate that third parties adhere to com-
mercially reasonable standards when disseminating information related 
to a power of attorney, a principal, or an agent to employees to receive 
protection under the UPOAA 

(5) Amend section 106 to include optout language that allows a prin-
cipal, within the power of attorney, to provide that a photocopy of a 
power of attorney will not have the same effect as the original.192 In ad-
dition to these amendments to the UPOAA, the authors recommend that 
adopting states review their Trust Code to specifically permit a power 
of attorney to expressly authorize the creation of a trust and the exercise 
of the settlor’s powers of revocation, amendment, or distribution of 
trust property. 

The UPOAA, with the amendments noted above, should be enacted in 
all states for several reasons. First, the UPOAA seeks to preserve powers of 
attorney as a low-cost, flexible, and private form of surrogate decision mak-
ing. Second, the UPOAA encourages third-party acceptance of powers of 
attorney by providing broad protection for good faith acceptance or refusal 
of an acknowledged power of attorney by third parties. Third, the UPOAA 
provides sanctions for unreasonable refusals of an acknowledged power of 
attorney.193 Fourth, the UPOAA provides protection for principals with 
mandatory and default fiduciary duties for the agent, liability for agent mis-
conduct, broad standing for judicial review, and the requirement for express 
language to grant certain authority that could dissipate the principal’s prop-

                                                   
189

 See supra Part III.A.6. 
190

 See supra Part III.C.1. 
191 See supra Part III.A.19. 
192 See supra Part III.A.6. 
193 See UNIF. POWER OF ATTORNEY ACT § 120(c) Alternative A. 
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erty or alter the principal’s estate plan.194 Fifth, the UPOAA recognizes that 
an agent who acts with care, competence, and diligence for the benefit of a 
principal should not be liable solely because the agent also benefits from the 
act or has conflicting interest.195 Finally, the UPOAA facilitates the drafting 
of powers of attorney by providing modern definitions of authority that can 
be granted to an agent by incorporation by reference of descriptive terms 
and default provisions that can be customized to suit the principal.196 

Powers of attorney have become an essential disability and incapacity 
planning tool. As the popularity of powers of attorney has increased over 
the years, so has the resulting litigation surrounding their use. Most states 
currently only have a few brief statutes that address powers of attorney.197 
The common law of agency supplements most of the law in this area.198 The 
problem is that the common law of agency was developed for supervised 
agencies where a principal was still competent to supervise his agent’s ac-
tions. The common law does not take into account that most powers of at-
torney are now durable and last beyond a principal’s incapacity. A compre-
hensive statute pertaining to the use of powers of attorney is warranted in 
every state. Such a statute would ensure that default rules are in place when 
a principal is incapacitated and can’t supervise his agent and to protect third 
parties. The authors feel that the UPOAA is that statute. 

                                                   
194 See, e.g., UNIF. POWER OF ATTORNEY ACT § 114. 
195 See, e.g., id. § 114 cmt. 
196

 See Unif. Law Comm’rs, The Nat’l Conference of Comm’rs on Unif. State Laws, 
Summary: Uniform Power of Attorney Act (2006), http://www.nccusl.org/update/uniform 
act_ summaries/uniformacts-s-upoaa.asp. 

197
 See Whitton, supra note 18, at 4–5. 

198 See id. 
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I. INTRODUCTION 

“A trust is an arrangement whereby one person (the trustor) transfers 
property to another person or entity (the trustee) and directs the trustee to 
hold the property for the benefit of another person (the beneficiary).”1 These 
days, trustees often have significant discretionary and administrative pow-
ers.2 The increased use of institutional trustees,3 as well as the growing so-
phistication and complexity of modern trust asset management, have in-
duced many settlors to give their trustees greater power and discretion. In 
addition, many states have enacted statutes, such as the Uniform Trustees’ 
Powers Act4 or the Uniform Trust Code5 (UTC), that confer broad powers 
upon trustees. However, vesting greater powers and discretion in trustees 
can also increase the risk that a trustee will fail to carry out the settlor’s in-
tent.6 

                                                   
1 Karen E. Boxx, Gray’s Ghost–A Conversation About the Offshore Trust, 85 IOWA L. 

REV. 1195, 1197 (2000). 
2 See Henry J. Lischer, Domestic Asset Protection Trusts: Pallbearers to Liability?, 35 

REAL PROP. PROB. & TR. J. 479, 486–88 (2000). 
3 See Robert H. Sitkoff, An Agency Costs Theory of Trust Law, 89 CORNELL L. REV. 

621, 633 (2004). 
4 UNIF. TRS.’ POWERS ACT § 3(c), 76 U.L.A. 689 (2006 & Supp. 2009) (identifying 

twenty-five powers). As of 2004, twelve states had adopted the Uniform Act. See GEORGE 

GLEASON BOGERT & GEORGE TAYLOR BOGERT, THE LAW OF TRUSTS AND TRUSTEES § 551 n. 
28, (2nd ed. Supp. 2009). Other states have enacted their own laws enumerating the powers 
of trustees. See id. at n. 30. 

5 UNIF. TRUST CODE § 816 (amended 2004 & 2005), 76 U.L.A. 627 (2006 & Supp. 
2009) (listing twenty-six powers). 

6 Settlors, trustees, beneficiaries, and trust protectors may be both male and female. 
However, I have chosen to use male pronouns to include females for stylistic reasons. For 
the same reason, I refer to trustees in the singular even though a trust may have multiple 
trustees. 



SUMMER 2010 Trust Protectors in American Trust Law  321 

One possible solution to the settlor’s dilemma is the appointment of a 
trust protector.7 A trust protector is a person who the settlor appoints to en-
sure that the trustee carries out the settlor’s wishes.8 As discussed below, a 
trust protector can play a useful role in trust administration, particularly if 
the trust is a large one or is expected to last a long time. However, several 
potential risks are associated with the appointment of a trust protector. First 
of all, because the use of trust protectors is still relatively uncommon in the 
United States, the legal landscape is largely terra incognita. The few stat-
utes that exist provide very little guidance to practitioners and case law is 
virtually nonexistent. This Article discusses some of the powers that settlors 
can give to trust protectors as well as some of the duties and potential liabil-
ities that may come with this position. This Article also suggests what role a 
trust protector might play in connection with various types of trusts. 

Part II of this Article examines the status of trust protectors in the Unit-
ed States. Part III identifies some of the powers that a trust protector may 
exercise and the sources of these powers. Part IV analyses a trust protector’s 
potential duties and liabilities. Part V discusses how a settlor may employ 
trust protectors to achieve various goals. Finally, this Article concludes by 
suggesting that the UTC be amended to explicitly recognize trust protectors 
and set forth their powers and duties. 

II. THE ORIGINS AND CURRENT STATUS OF TRUST PROTECTORS 

The emergence of trust protectors is one of the most significant recent 
developments in American trust law.9 First popularized in connection with 
offshore asset protection trusts, trust protectors have a somewhat shady ped-
igree.10 However, the use of trust protectors has become more common in 
trust administration in the United States.11 

A. Trust Protectors and Offshore Asset Protection Trusts 

An asset protection trust is a self-settled spendthrift trust that is created 
to insulate the settlor’s property from creditors’ claims.12 Until recently, 

                                                   
7 See Gregory S. Alexander, Trust Protectors: Who Will Watch the Watchmen?, 27 

CARDOZO L. REV. 2807, 2807 (2006). 
8 See James T. Lorenzetti, The Offshore Trust: A Contemporary Asset Protection 

Scheme, 102 COM. L.J. 138, 149 (1997). 
9 See Alexander, supra note 7, at 2807. 
10 See Stewart E. Sterk, Trust Protectors, Agency Costs, and Fiduciary Duty, 27 

CARDOZO L. REV. 2761, 2764 (2006). 
11 See Sitkoff, supra note 3, at 670. 
12 See Ritchie W. Taylor, Domestic Asset Protection Trusts: The “Estate Planning Tool 

of the Decade” or a Charlatan?, 13 BYU J. PUB. L. 163, 164 (1998). 
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almost all American courts held that allowing settlors to thwart creditors by 
making themselves the beneficiaries of self-settled spendthrift trusts was 
against public policy.13 Consequently, many U.S. citizens established self-
settled trusts in foreign countries where they could take advantage of more 
debtor-friendly local laws.14 Although some of these settlors were swindlers 
and deadbeats, a large portion of them were physicians and other profes-
sionals who were concerned about large malpractice awards depleting their 
assets.15 

Typically, the settlors of offshore asset protection trusts rely on a num-
ber of devices to protect themselves from the claims of American credi-
tors.16 These devices include antiduress clauses and flight clauses. “An anti-
duress clause prohibits [a foreign] trustee from complying with any order 
imposed upon the settlor, a domestic trustee or [a] foreign trustee” by an 
American court.17 A flight clause authorizes a foreign trustee “to take what-
ever actions are necessary in order to protect [trust property] against threats 
of nationalization, expropriation or political instability.”18 

Notwithstanding the many advantages of offshore asset protection 
trusts, Americans who set up these trusts in foreign countries are often re-
luctant to give up all control over their assets to a foreign trustee.19 To safe-
guard against wrongdoing by the trustee, the settlors of offshore asset pro-
tection trusts rely on devices such as trust protectors and nonbinding letters 
of intent. A trust protector is a trusted family member or business associate 
who exercises substantial power over the foreign trustee while enabling the 
settlor to defeat creditors’ claims by purporting to divest himself of any 
formal control over the trust.20 Nonbinding letters of intent sometimes are 
used in connection with trust protectors. A nonbinding letter of intent is a 
document in which the settlor advises the trustee about the disposition of 

                                                   
13 See, e.g., Dexia Credit Local v. Rogan, 624 F. Supp. 2d 970, 975–79 (N.D. Ill. 2009); 

Ware v. Gulda, 117 N.E.2d 137, 138 (Mass. 1954); In re Hertsberg Inter Vivos Trust, 578 
N.W.2d 289, 291 (Mich. 1998). 

14 See Richard C. Ausness, The Offshore Asset Protection Trust: A Prudent Financial 
Planning Device or the Last Refuge of a Scoundrel?, 45 DUQ. L. REV. 147, 152–56 (2007). 

15 See Elena Marty-Nelson, Offshore Asset Protection Trusts: Having Your Cake and 
Eating It Too, 47 RUTGERS L. REV. 11, 56–57 (1994). 

16 See Ausness, supra note 14, at 155–56. 
17 Id. at 155; see also Lorenzetti, supra note 8, at 146. 
18 Ausness, supra note 14, at 156 (citing Robert T. Danforth, Rethinking the Law of 

Creditors’ Rights in Trusts, 53 HASTINGS L.J. 287, 310 (2002)). 
19 See Sterk, supra note 10, at 2764. 
20 See Danforth, supra note 18, at 310. 
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trust property.21 Although the trustee can ignore the settlor’s wishes, the 
trust protector can override the trustee’s decision or even remove the trustee 
and appoint a more cooperative successor.22 

Unfortunately for those who have established asset protection trusts in 
foreign countries, trust protectors have not always been able to screen the 
trusts from interference by hostile American courts.23 For example, in FTC 
v. Affordable Media, LLC,24 a married couple, the operators of an alleged 
Ponzi scheme, established an asset protection trust in the Cook Islands.25 
The couple designated themselves, along with a Cook Island domiciliary, 
trustees; in addition, the defendants named themselves as trust protectors.26 
When an American court ordered the settlors to repatriate assets from the 
trust, the remaining trustee removed the settlors as trustees pursuant to the 
trust’s antiduress clause.27 The settlors then claimed that they no longer had 
the power to compel the trustee to comply with the court’s repatriation or-
der.28 However, the court observed that the settlors, in their capacity as trust 
protectors, had retained the power to remove the trustee and to appoint new 
trustees.29 In addition, the court noted that the settlors, acting as trust protec-
tors, could overrule the trustee’s determination that the court’s order consti-
tuted an event of duress.30 Consequently, the court reasoned that the settlors, 
in their role as trust protectors, retained the right to direct the foreign trustee 
to repatriate the trust’s assets to the United States.31 When the settlors per-
sisted in their refusal to comply with the court’s order, the court held them 
in civil contempt and incarcerated them.32 

The defendants’ scheme might have worked if they had been a bit more 
clever. First, they should not have acted as trustees or appointed any Ameri-
can citizen to act as a trustee of their offshore trust. Furthermore, they 
should not have appointed themselves as trust protectors or appointed any-
one to that position who might be subject to the jurisdiction of an American 

                                                   
21 See Denise C. Brown, Caribbean Asset Protection Trust: Here Comes the Sun–

Dispelling the Dark Clouds of Controversy, 7 U. MIAMI BUS. L. REV. 133, 134 (1998). 
22 See Lorenzetti, supra note 8, at 149. 
23 See, e.g., FTC v. Affordable Media, LLC, 179 F.3d 1228 (9th Cir. 1999). 
24 Id. 
25 See id. at 1242. 
26 See id. 
27 See id. at 1232. 
28 See id. at 1230. 
29 See id. at 1242. 
30 See id. 
31 See id. at 1243 n.13. 
32 See id. at 1233. 
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court. Instead, they should have appointed a reliable person as trust protec-
tor who would not be subject to the jurisdiction of an American court. This 
plan would have left the FTC, as well as their defrauded former clients, with 
no recourse but to sue the trustees and trust protector in the Cook Islands. 

B. The Status of Trust Protectors Under American Law 

Over the past two decades, the use of trust protectors has become more 
common in the United States.33 This increase began in the late 1990s when 
a number of states passed laws to provide some protection to domestic self-
settled trusts against creditors’ claims.34 States modeled these domestic as-
set protection trusts after their offshore cousins, and these trusts typically 
permit trust advisors or trust protectors, including the settlor, to remove 
trustees or to veto proposed distributions from the trust.35 Furthermore, in 
recent years, partly due to the influence of the UTC, the use of trust protec-
tors has expanded to other kinds of trusts as well. 

Many states have enacted statutes that expressly or impliedly authorize 
settlors to appoint trust protectors. These statutes roughly fall into three cat-
egories: (1) statutes that expressly authorize domestic asset protection trusts, 
(2) statutes based on the UTC, and (3) statutes generally regulating trusts 
and trust administration. Alaska enacted the first domestic asset protection 
trust legislation in 1997, and Delaware quickly followed suit.36 Eleven 
states presently allow the creation of domestic asset protection trusts in their 
jurisdictions.37 Many of these domestic asset protection statutes expressly 

                                                   
33 See Sitkoff, supra note 3, at 670. 
34 See Keith Adam Halpern, Domestic Asset Protection Trusts: What Is Your State of 

Asset Protection?, 7 FLA. ST. U. BUS. L. REV. 139, 140–41 (2008). That is not to say that 
trust protectors, or something like them, were entirely unknown. One of the editors who 
reviewed this article prior to publication recalled seeing a trust from the early 1900s with a 
provision for a trust protector. 

35 For a more detailed description of some of these domestic asset protection trust 
statutes, see Richard W. Nenno, Planning with Domestic Asset-Protection Trusts: Part II, 40 
REAL PROP. PROB. & TR. J. 477 (2005). 

36 See Paul M. Roder, Note, American Asset Protection Trusts: Alaska and Delaware 
Move “Offshore” Trusts onto the Mainland, 49 SYRACUSE L. REV. 1253, 1267–71 (1999); 
Amy Lynn Wagenfeld, Note, Law for Sale: Alaska and Delaware Compete for the Asset 
Protection Trust Market and the Wealth That Follows, 32 VAND. J. TRANSNAT’L L. 831, 
850–51 (1999). 

37 See Alaska Trust Act, ALASKA STAT. §§ 34.40.110, 13.36.035–13.36.060 (2008); 
Delaware Qualified Disposition in Trust Act, DEL. CODE ANN. tit. 12, §§ 3570–76 (2007 & 
Supp. 2008); MO. ANN. STAT. § 456.5-505 (West 2007); Nevada Spendthrift Trust Act, NEV. 
REV. STAT. §§ 166.010–166.170 (LexisNexis 2009); N.H. REV. STAT. ANN. § 564-D:1 to 18 
(LexisNexis Cum. Supp. 2009); Oklahoma Family Wealth Preservation Trust Act, OKLA. 
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allow settlors to appoint and remove trust advisors and trust protectors.38 
Furthermore, in some cases, domestic asset protection trusts specifically 
enumerate the powers of trust protectors.39 

Eighteen states and the District of Columbia have adopted the UTC.40 
Section 808(b) of the UTC declares that the settlor may authorize a third 
party to oversee the trustees or make certain decisions about the manage-
ment or distribution of trust assets.41 Although the statutory text does not 
mention trust protectors by name,42 the comment to that section states that 
“[s]ubsections (b)–(d) ratify the use of trust protectors and trust advisors.”43 
Finally, a few states expressly refer to trust protectors in their general trust 
administration legislation.44 

Only fourteen states expressly recognize trust protectors by statute, al-
though a number of other states have implicitly recognized them by adopt-
ing the UTC. The remaining states have not acknowledged the existence of 
trust protectors, even by implication. Furthermore, many of the states that 

                                                   
STAT. ANN. tit. 31, §§ 10–18 (West Supp. 2009); Rhode Island Qualified Dispositions in 
Trust Act, R.I. GEN. LAWS §§ 18-9.2-1 to 18-9.2-7 (2003 & Supp. 2009); S.D. CODIFIED 

LAWS §§ 55-16-1 to 16-17 (Supp. 2008); Tennessee Investment Services Act of 2007, TENN. 
CODE ANN. §§ 35-16-101 to -112 (2007 & Supp. 2009); UTAH CODE ANN. §§ 25-6-14 
(2007); WYO. STAT. ANN. §§ 4-1-505, 4-10-510 to 4-10-523 (2009). For a comparison of the 
principal features of these various domestic asset protection laws, see David G. Shaftel, 
Comparison of the Twelve Domestic Asset Protection Statutes, 34 ACTEC J. 293 (2009). 

38 See, e.g., ALASKA STAT. §13.36.370(a) (2008); DEL. CODE ANN. tit. 12, § 3313 (2007 
& Supp. 2008); R.I. Gen. Laws § 18-9.2-2(9)(iii)(B) (2003 & Supp. 2009); S.D. CODIFIED 

LAWS § 55-1B-1(2) (2004 & Supp. 2008); UTAH CODE ANN. § 25-6-14(2)(e)(iv) (2007); 
WYO. STAT. ANN. § 4-10-710(a) (2009). 

39 See, e.g., DEL. CODE ANN. tit. 12, § 3570(11) (2007 & Supp. 2008); N.H. REV. STAT. 
ANN. § 564-D:1 to 18 (LexisNexis Supp. 2009); R.I. Gen. Laws §§ 18-9.2-1 to 18-9.2-7 
(2003 & Supp. 2009); S.D. CODIFIED LAWS §§ 55-1B-6 (2004 & Supp. 2008); UTAH CODE 

ANN. § 25-6-14(2)(e)(iv) (2007); WYO. STAT. ANN. § 4-10-710(a) (2009). 
40 Alabama, Arkansas, District of Columbia, Florida, Kansas, Maine, Missouri, 

Nebraska, New Hampshire, New Mexico, North Carolina, Ohio, Oregon, Pennsylvania, 
South Carolina, Tennessee, Utah, Virginia and Wyoming. See MARY F. RADFORD, GEORGE 

GLEASON BOGERT & GEORGE TAYLOR BOGERT, THE LAW OF TRUSTS AND TRUSTEES § 994 n. 
17 (3d ed. 2006). 

41 See UNIF. TRUST CODE § 808(b) (amended 2004 & 2005), 7C U.L.A. 604 (2006 & 
Supp. 2009). 

42 See Robert T. McLean Revocable Trust v. Davis, 283 S.W.3d 786, 789 n. 3 (Mo. Ct. 
App. 2009). 

43 See UNIF. TRUST CODE, § 808 cmt (amended 2004 & 2005), 7C U.L.A. 604 (2006 & 
Supp. 2009). 

44 See, e.g., ARIZ. REV. STAT. ANN. § 14-10818 (Supp. 2008); IDAHO. CODE ANN. § 15-
7-501 (2009); MICH. COMP. LAWS ANN. § 700.7103(n) (effective April 1, 2010). 
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do mention trust protectors in their statutes say nothing about the specific 
nature of their powers and duties. Therefore, the question arises whether 
courts can, or should, affirm the validity of trust protectors and identify their 
powers and duties in the absence of statutory authorization. So far, almost 
none have done so. 

Ironically, the only appellate court to discuss the legal status of trust 
protectors in any depth expressed doubt about whether trust protectors 
should be recognized at all. That case was Robert T. McLean Irrevocable 
Trust v. Davis,45 decided by a Missouri intermediate appellate court in 2009. 
The case, discussed in more detail below, was primarily concerned with the 
liability of a trust protector for failing to prevent the trustees of a special 
needs trust from depleting the trust’s assets.46 However, in a concurring 
opinion, Judge John Parrish expressed concern that the trust had designated 
a trust protector “when that term has not been previously accepted or other-
wise defined by statute or court opinions of this state.”47 Judge Parrish sug-
gested that courts should exercise caution when evaluating the validity of 
trusts that designate “obligations or rights of a nature not theretofore estab-
lished by statute or prior judicial determination.”48 He also concluded that 
“using procedures other than those time-proven in the law is something that 
should not be encouraged” in the area of trust administration because any 
disputes that subsequently arise will require lengthy and expensive litigation 
to resolve.49 Nevertheless, after stating his reservations about the settlor’s 
designation of a trust protector in the absence of judicial or statutory recog-
nition, Judge Parrish went on to consider whether the defendant trust protec-
tor owed a fiduciary duty to the beneficiary or the trust.50 

As discussed above, a number of states either expressly mention trust 
protectors by name in their statutes or implicitly recognize trust protectors 
by virtue of their adoption of the UTC. However, in the remaining states, 
the legal status of trust protectors is uncertain. As Judge Parrish’s concur-
ring opinion in Davis suggests, courts are probably reluctant to create a new 
body of trust law out of whole cloth. Conversely, courts may also be disin-
clined to condemn the out of hand use of trust protectors if practitioners are 
routinely drafting trust instruments that make use of them. Thus, courts may 
be willing to uphold the use of trust protectors in the absence of express 

                                                   
45 283 S.W.3d 786. 
46 Id. at 788. 
47 Id. at 795 (Parrish, J., concurring). 
48 Id. 
49 Id. 
50 See id. at 795–96. 
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statutory recognition on the theory that trust provisions should be consid-
ered presumptively valid and effective as long as the provision is not ob-
viously contrary to public policy. Consequently, these courts may be willing 
to uphold any powers that the settlor gives the trust protector in the trust 
instrument. Likewise, such courts should also enforce any duties or limita-
tions that the settlor chooses to impose upon the trust protector in the trust. 
Nevertheless, for states that have not already done so, enacting legislation 
that recognizes the legal status of trust protectors and describes their powers 
and duties with some specificity is highly desirable.51 

C. Potential Uses of Trust Protectors 

Although trust protectors are probably most useful when they exercise 
narrowly defined powers, settlors can give them a wide variety of powers 
and responsibilities. For example, trust protectors can supervise the trustees 
of family trusts, particularly when the trustees are not financially sophisti-
cated.52 In addition, settlors can give trust protectors the power to modify 
trust terms in response to changing conditions in situations involving dynas-
ty, special purpose, or supplemental needs trusts; settlors may also use them 
to oversee honorary trusts for animals; and with proper statutory authoriza-
tion, settlors might even give them the power to modify the terms of chari-
table trusts.53 Settlors also may use trust protectors to advise or oversee cor-
porate fiduciaries in exercising discretionary powers.54 Finally, in an era in 
which the ownership of many banks changes constantly, another benefit of a 
trust protector is to provide some stability and continuity in the administer-
ing of the trust. 

Estate planners and other practitioners should exercise caution when 
providing for trust protectors in their trust instruments because of some dis-
advantages to using trust protectors. Perhaps the greatest concern is that the 
use of trust protectors will increase the agency costs of trust administra-
tion.55 While this complication might not matter when the settlor’s and the 

                                                   
51 See infra Part VI. 
52 See infra Part V.B. 
53 See infra Part V.D-H. 
54 See infra Part V.C. 
55 According to Professor Robert Sitkoff, agency costs are “the sum of the costs of the 

principal’s ‘monitoring expenditures,’ the costs of the agent’s ‘bonding expenditures,’ and 
the ‘residual loss’ as measured by the reduction of welfare experienced by the principal’ as 
the result of the divergence in the principal’s and the agent’s interests.” Sitkoff, supra note 3, 
at 637 (citing Michael C. Jensen & William H. Meckling, Theory of the Firm: Managerial 
Behavior, Agency Costs and Ownership Structure, 3 J. FIN. ECON. 305, 308 (1976)). These 
agency costs can arise when the interests of the principal and the agent are misaligned. See 
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beneficiaries’ interests are aligned, it will increase agency costs when their 
interests are not.56 

Furthermore, introducing trust protectors into the existing trust law 
framework may create a situation where the trustee becomes the de facto 
agent of the trust protector rather than being the agent of the settlor or the 
beneficiaries.57 This situation is a particular concern if the settlor gives the 
trust protector extensive power over the administration of the trust.58 A third 
problem is that introducing trust protectors may create “an inefficient diffu-
sion of responsibility.”59 According to Professor Sterk, the trustee may ex-
ercise less care in making investment or distribution decisions if he expects 
the trust protector to review them, while the trust protector may rely too 
heavily on the trustee to make these determinations and fail to exercise in-
dependent judgment.60 Finally, when choosing a trust protector, settlors face 
the problem of finding one who will be honest, competent, and reliable. As 
in the case of trustees, choosing the wrong person to act as trust protector 
could be harmful to the trust and its beneficiaries. 

                                                   
id. In such cases, the agent’s performance on behalf of his principal may not be as zealous as 
the principal would like. Professor Sitkoff refers to this problem as shirking. See id. at 635–
37. Because of information asymmetry between principal and agent, the principal must spend 
resources on monitoring costs to prevent shirking by the agent. See id. 

Professor Sitkoff has applied an agency cost analysis to trusts and concluded that 
problems of shirking and monitoring are often found in trust administration, and therefore, 
significant agency costs are likely to occur in connection with the administration of private 
trusts. See id. at 623. Where trusts are concerned, these agency costs will primarily consist of 
the additional fees and expenses that trustees will generate to comply with increased 
accountability requirements. See id. at 635–37. However, they may also include more 
intangible costs such as administrative inefficiency. Professor Sitkoff has acknowledged that 
the appointment of a trust protector might give rise to additional agency costs because the 
appointment creates a series of new relationships, namely settlor–protector, trustee–protector 
and beneficiary–protector, but concluded that “the net reduction in agency costs is likely to 
outweigh these costs.” Id. at 671. More recently, however, Professor Stewart Sterk has 
observed that the trust protector is also an agent and that this agency status generates new 
forms of agency costs. See Sterk, supra note 10, at 2773. In addition, Professor Gregory 
Alexander has concluded that introducing trust protectors into trust administration 
complicates existing problems when determining who is the agent and who is the principal in 
these new relationships–the settlor, the beneficiaries, or both. See Alexander, supra note 7, at 
2808. 

56 See Alexander, supra note 7, at 2808–09. 
57 See Sterk, supra note 10, at 2777. 
58 See Alexander, supra note 7, at 2811. 
59 Sterk, supra note 10, at 2778. 
60 See id. 
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III.   POWERS EXERCISABLE BY A TRUST PROTECTOR 

A settlor has almost no limit to the types of powers that he may author-
ize a trust protector to exercise. Generally, settlors may appoint trust pro-
tectors to: (1) advise trustees, (2) supervise the actions of trustees, (3) direct 
or veto distributions of trust income or principal, (4) arbitrate disputes 
among beneficiaries or between beneficiaries and the trustee, and (5) modi-
fy the provisions of the trust instrument in response to changing external 
conditions. 

A. Advising Trustees 

Traditionally, settlors have appointed trust advisors to provide financial 
advice to trustees or appointed cotrustees with separate responsibilities. 
However, settlors may also appoint trust protectors to advise the trustee 
about investment decisions or about discretionary distributions to beneficia-
ries. If the trustee is a bank or trust company, it probably already will have 
access to in-house financial advisors. On the other hand, if the trustee is not 
financially sophisticated, the settlor may prefer to appoint a trust protector 
with expertise in financial matters to provide advice, particularly if the trust-
ee will receive other powers as well. A trust protector also can advise the 
trustee on matters concerning discretionary distributions to beneficiaries. 
For example, a family member who is familiar with the character and finan-
cial condition of the beneficiaries of a family trust may be able to provide 
useful information or advice to an institutional trustee about potential distri-
butions. Where an educational, support, or special needs trust is involved, a 
trust protector may be able to advise the trustee about whether the trustee 
should distribute trust funds to the beneficiary and, if so, how much the dis-
tribution should be. Corporate fiduciaries may be uncomfortable making 
discretionary distributions to beneficiaries on their own. Making these deci-
sions with the support of a disinterested third party may make this task 
somewhat easier for a bank or trust company. Finally, when a state requires 
trustees to notify certain qualified beneficiaries of their potential interest in 
a trust,61 a settlor may wish to authorize the trust protector to provide direc-
tion to the trustee regarding notification of qualified beneficiaries as re-
quired by statute. 

B. Supervising Trustees 

If the settlor is concerned that the trustee is inexperienced in financial 
affairs or may in the future be less able to manage the trust’s property prop-
                                                   

61 See T.P. Gallanis, The Trustee’s Duty to Inform, 85 N.C. L. REV. 1595, 1608 (2007) 
(quoting Taylor v. Nationsbank, 481 S.E.2d 358, 362 (N.C. Ct. App. 1997)). 
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erly, he should consider appointing a trust protector and vest him with the 
power to oversee the trustee’s actions.62 Although institutional trustees can 
obtain professional investment advice when necessary, in some cases the 
settlor might want to establish an additional system of checks and balances, 
particularly if the principal asset of the trust is unique property such as a 
small business, real property, or art collection.63 If the settlor is concerned 
that the trustee will be incapable of making intelligent investment decisions, 
he may wish to appoint a trust protector with the power to direct or veto the 
trustee’s investment decisions.64 

One of the most important powers that a settlor can give a trust protec-
tor is the power to remove a trustee, cotrustee, or successor trustee and to 
appoint a replacement.65 Settlors often give trust protectors this power in 
connection with foreign asset protection trusts to defeat attempts by Ameri-
can courts to order trustees to repatriate trust assets.66 However, this power 
may be useful for ordinary domestic trusts by enabling trust protectors to 
remove trustees who are not doing a good job of administering the trust. In 
addition, the settlor can authorize the trust protector to remove and replace 
trustees without court approval when their investment strategies or distribu-
tion policies are inconsistent with the provisions of the trust instrument.67 In 
addition, the settlor may authorize the trust protector to exercise the power 
of removal when the trustee moves the situs of the trust to a jurisdiction that 
requires one or more trustees to be a resident of the state.68 Finally, if the 
trust protector is an attorney or an accountant, the settlor may wish to em-
power him to review and approve accountings of the trustee.69 This provides 
some professional oversight over the activities of the trustee and protects 
the trust beneficiaries against negligence or misfeasance.70 

C. Overseeing Distributions to Trust Beneficiaries 

The settlor might authorize the trust protector to direct, consent, or veto 
a trustee’s action or inaction in making discretionary distributions to benefi-
ciaries.71 While leaving the trustee to make decisions about the distribution 

                                                   
62 See Sterk, supra note 10, at 2767. 
63 See id. at 2770–73. 
64 See id. at 2785. 
65 See id. at 2768 n. 36. 
66 See Roder, supra note 36, at 1256. 
67 See Sterk, supra note 10, at 2768. 
68 See id. at 2779. 
69 See id. at 2773. 
70 See id. at 2768. 
71 See id. at 2779. 
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of trust income or corpus to beneficiaries is normally best, one could envi-
sion a situation in which a corporate fiduciary is primarily concerned with 
asset management and may not have much personal knowledge about the 
character, maturity, or financial circumstances of the beneficiaries. In such a 
case, a nonbeneficiary family member might act as a trust protector and in 
that capacity oversee the distribution of trust assets to other family members 
who are trust beneficiaries.72 

The settlor also may empower the trust protector to change the substan-
tive provisions of the trust, including provisions that affect the rights of trust 
beneficiaries.73 For example, a settlor might authorize a trust protector to 
add or delete beneficiaries. Settlors sometimes include this power in off-
shore asset protection trusts to protect against creditors’ claims.74 However, 
this power also might be useful in family trusts to provide for contingencies 
such as serious illness, disability, or unexpected financial emergencies on 
the part of one of more beneficiaries that are not foreseen at the time of the 
trust’s creation.75 The settlor may also wish to empower a trust protector to 
increase or decrease any interest of the beneficiaries to the trust, to grant a 
power of appointment to one or more trust beneficiaries, or to terminate or 
amend an existing power of appointment. 

In addition, a settlor may authorize a trust protector to consent to or ve-
to the exercise of a power of appointment. This power might be useful to 
guard against the risk that the donee of a general power will make inappro-
priate appointments of trust property. This matter might be of particular 
concern to the settlor if the donee is elderly or otherwise susceptible to un-
due influence. Although this issue is less of a problem when the donee has a 
special power, because the power to appoint is limited, the settlor might 
want to give the trust protector the power to prevent a donee (such as a dot-
ing parent or grandparent) from appointing property to improvident children 
or grandchildren. 

Finally, the settlor could authorize a trust protector to terminate the trust 
prior to its expected date of termination under certain circumstances. Ordi-
narily, the Claflin rule prevents the beneficiaries of a testamentary trust 
from unilaterally terminating the trust before all trust purposes are fulfilled, 
at least if the settlor is dead.76 However, circumstances unforeseen by the 
                                                   

72 See id. at 2779. 
73 See id. 
74 See Roder, supra note 36. 
75 See Sterk, supra note 10, at 2779. 
76 See Claflin v. Claflin, 20 N.E. 454 (Mass. 1889); cf. RESTATEMENT (SECOND) OF 

TRUSTS § 337 (1959) (stating that upon consent from all beneficiaries, the trust may be 
terminated unless “continuance of the trust is necessary to carry out a material purpose.”). 
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settlor may justify terminating the trust prematurely. One solution to the 
Claflin doctrine problem is for the settlor to empower a trust protector to 
terminate the trust and make a final distribution of trust assets if the costs of 
administration threaten to deplete the trust’s remaining assets. 

D. Resolving Disputes 

The settlor also may find it desirable to give the trust protector the pow-
er to interpret the terms of the trust instrument at the request of the trustee 
or the beneficiaries.77 In the absence of such a power, the parties may have 
to bring an action in court to interpret ambiguities in the trust instrument.78 
This process is expensive and potentially avoidable if the trust protector, 
assuming that he is either a legal professional or is a close family member, 
has the power to interpret the trust instrument in lieu of a court action.79 

E. Responding to Changes in the Law or Family Circumstances 

Tax laws and laws concerning trust administration change over time as 
do family circumstances. Therefore, the settlor usually seeks to make the 
terms of a testamentary or irrevocable inter vivos trust as flexible as possi-
ble, particularly when the settlor expects the trust to last for a long time. 
Traditionally, the settlor does this by vesting the trustee with discretionary 
power over the distribution of trust income and principal and, in some cases, 
with the power to modify the terms of the trust to take advantage of changes 
in the law. A more recent device for adding flexibility to the terms of irrev-
ocable trusts is decanting.80 A decanting provision in the trust instrument 
gives the trustee the power to appoint some or all of the trust principal or 
income to another trust, provided that the beneficiaries are the same.81 A 
number of states have enacted statutes that authorize trustees to decant trust 
property into another trust.82 
                                                   

77 See Jeffrey Evans Stake, A Brief Comment on Trust Protectors, 27 CARDOZO L. REV. 
2813, 2814–15 (2006). 

78 See id. 
79 See id. 
80 See Alan Halperin & Michelle R. Wandler, Decanting Discretionary Trusts: State 

Law and Tax Considerations, 29 TAX MGMT. EST., GIFTS & TR. J. 219 (2004). 
81 See William R. Culp, Jr. & Briani Bennett Mellen, Trust Decanting: An Overview 

and Introduction to Creative Planning Opportunities, 45 REAL PROP. TR. & EST. L.J. 1, 2 
(2010); Jeffrey A. Kern & H. Allan Shore, So You Left Your Trust at Home When You Moved 
to Florida, 83 FLA. B.J. 55, 57–58 (May 2009). 

82 See ALASKA STAT. § 13.36.157 (2008); ARIZ. REV. STAT. ANN. § 14-10819 (2005); 
DEL. CODE ANN. tit. 12 § 3528 (2007); FLA. STAT. ANN. § 736.04117 (West Supp. 2010); 
2009 Nev. Stat. 782 (enacting trust decanting provisions in Chapter 163 of the Nevada 
Revised Statutes); N.H. REV. STAT. ANN. § 564B-4-418 (Lexis Nexis Supp. 2009); N.Y. EST. 
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However, an alternative to decanting exists if the settlor does not want 
to vest this power in a trustee. Instead, the settlor may require the trustee to 
obtain the trust protectors’ permission to decant or may vest this power 
solely in the trust protector. Furthermore, some state statutes provide that a 
settlor may grant a trust protector the power to directly modify the distribu-
tive provisions of a trust under certain circumstances.83 

In addition, if the trust is a family trust, dynasty trust, or special needs 
trust, the settlor can include a provision authorizing the trust protector to 
amend or modify the trust instrument to take advantage of any subsequent 
changes in the rule against perpetuities; laws relating to restrains on aliena-
tion; or other laws restricting the terms of the trust, the distribution of trust 
property, or trust administration. An increasing number of states are chang-
ing their laws to allow settlors to exercise some control over trust assets for 
longer periods of time.84 

Finally, changes in tax laws or trust administration requirements may 
have a significant impact on the financial condition of the trust. Conse-
quently, a settlor should allow the trust protector to move the situs of the 
trust from a high-cost state, such as New York or California, to a low-cost 
state, such as Nevada or Delaware. The original trustees may not have the 
power to change the situs of the trust, or they may be reluctant to do so. A 
prudent settlor might authorize the trust protector to take advantage of a 
change in situs when the trust protector believes that the circumstances war-
rant such a move. 

IV.   DUTIES AND POTENTIAL LIABILITIES OF TRUST 
PROTECTORS 

As Part III points out, trust protectors may be vested with a variety of 
powers, either by the settlor or by statute. But what happens if a trust pro-
tector refuses to exercise a power or improperly exercises it? In other 
words, should the law treat a trust protector as a fiduciary like a trustee or is 
he free to act as he sees fit? Second, if a trust protector owes some duty, 
what standard of conduct applies? Is the test due care, good faith, or some 
other standard? Third, if a trust protector does exercise his powers as a fidu-
ciary, to whom does he owe a fiduciary duty? Finally, what remedies are 

                                                   
POWERS & TRUSTS LAW § 10-6.6(b) (McKinney 2002 & Supp. 2010); N.C. GEN. STAT. 
§ 36C-8-816 (2009); S.D. CODIFIED LAWS § 55-2-15 (Supp. 2008); TENN. CODE ANN. § 35-
15-816(b)(27) (2007). 

83 See, e.g., S.D. CODIFIED LAWS § 55-1B-6(3) (2004 & Supp. 2008); WYO. STAT. ANN. 
§ 4-10-710(a)(xi) (2009). 

84 See infra at Part V.F. 



334 45 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL 

available in such cases to an injured party? Rather surprisingly, only one 
appellate court has attempted to answer any of these questions. 

A. Robert T. McLean Irrevocable Trust v. Davis 

McLean, decided by the Missouri Court of Appeals in 2009, was the 
first and only case to consider whether a successor trustee has standing to 
sue a trust protector for failing to prevent a former trustee from improperly 
depleting trust assets.85 In 1996, the trust beneficiary, Robert McLean, was 
seriously injured in an automobile accident that left him a quadriplegic.86 
McLean hired one of the defendants, Michael Ponder, to represent him in 
the resulting personal injury lawsuit, and McLean received a large sum of 
money when the parties settled.87 In 1999, McLean’s grandmother used the 
money from the settlement to fund a special needs trust for McLean to sup-
plement the benefits he received from various government assistance pro-
grams.88 The trust instrument designated Ponder as the trust protector.89 
When the original trustees resigned, Ponder exercised his power as trust 
protector to appoint Patrick Davis, Daniel Rau, and their law firm, Patrick, 
Davis, P.C., as successor trustees.90 According to McLean, he and his attor-
ney notified Ponder in 2000 that the trustees were spending trust funds in-
appropriately.91 In 2001, Davis resigned, and Ponder appointed Brian Menz 
as a successor trustee.92 Ponder then resigned as trust protector and ap-
pointed Tim Gilmore as his successor.93 Menz resigned as trustee in 2002, 
and Linda McLean, the beneficiary’s mother, was appointed to replace 
Menz as trustee.94 In 2005, Ms. McLean brought suit on behalf of the trust 
against Ponder, Gilmore, Davis, Rau, and Menz.95 

Insofar as Ponder was concerned, the complaint alleged that he 
breached his fiduciary duties as trust protector and acted in bad faith.96 Spe-
cifically, the plaintiff claimed that the trust protector failed to monitor and 

                                                   
85 See Robert T. McLean Irrevocable Trust v. Davis, 283 S.W.3d 786 (Mo. Ct. App. 

2009). 
86 See id. at 789. 
87 See id. 
88 See id. 
89 See id. 
90 See id. at 790. 
91 See id. 
92 See id. 
93 See id. 
94 See id. 
95 See id. 
96 See id. 
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report trust expenditures, failed to prevent the former trustees from acting 
against the interests of the beneficiary, and placed his loyalty to the former 
trustees above those of the beneficiary.97 The plaintiff also alleged that the 
trust protector’s failure to monitor the trust enabled the trustees to deplete 
trust assets and improperly remove $500,000 from the trust.98 In response, 
Ponder asked the trial court to dismiss the lawsuit or, in the alternative, to 
grant a summary judgment for the defendant.99 Finding that the trust protec-
tor had no legal duty to supervise the trustees, the trial court ruled in favor 
of the defendant.100 

On appeal, the Missouri Court of Appeals considered whether the de-
fendant had breached any fiduciary duty to the beneficiary.101 The appellate 
court began its analysis by identifying various elements of a claim for 
breach of fiduciary duty: (1) the existence of a fiduciary relationship be-
tween the plaintiff and defendant, (2) breach of a fiduciary duty that arises 
out of that relationship, (3) causation, and (4) resulting harm.102 The court 
declared that to defeat the plaintiff’s claim the defendant must prove the 
absence of one of these essential elements, and to prevail on a motion for 
summary judgment, the defendant must present undisputed facts to negate 
one of the elements of the plaintiff’s claim.103 In response, the defendant 
argued lack of causation because the beneficiary did not have to rely on the 
trust protector alone but instead could have petitioned a court of equity to 
remove the trustees if the trustees had acted improperly.104 In addition, the 
defendant contended that neither state law nor the trust agreement imposed 
a duty on the trust protector to monitor or supervise the trustees’ activi-
ties.105 

Turning to the causation issue, the court observed that the only legal au-
thority the defendant offered to negate the causation requirement was a stat-
ute, since repealed,106 and two cases holding that a beneficiary had standing 

                                                   
97 See id. at 791. 
98 See id. at 795. 
99 See id. at 791. 
100 See id. at 792. 
101 See id. 
102 See id. at 792–93. 
103 See id. at 793. 
104 See id. 
105 See id. 
106 See MO. REV. STAT. § 456.190, repealed by L. 2004, H.B. 1511 § A. 
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to bring a lawsuit against a trustee.107 The court concluded that these cases 
did not support the defendant’s claim that a beneficiary’s failure to sue a 
trustee was sufficient to negate the causation element in a cause of action 
against a trust protector for breach of fiduciary duty.108 Interestingly, the 
court’s reasoning, while nominally concerned with causation, seemed to be 
more concerned with the duty issue than with causation. In effect, the court 
implicitly assumed that by giving the trust protector the power to remove a 
trustee, the settlor intended that the trust protector, rather than the benefi-
ciary, would be primarily responsible for monitoring the trustees’ behavior 
and take whatever action was necessary to protect the interests of the bene-
ficiary. Therefore, the trust protector could not shift this responsibility onto 
the beneficiary by claiming that the beneficiary should have had a court re-
move the guilty trustee. 

Addressing the duty issue more explicitly, the court observed that a du-
ty to another could: (1) be imposed by statute, (2) arise out of a prior rela-
tionship between the parties or from a set of circumstances that required one 
party to exercise due care to avoid injury to the other, or (3) be assumed by 
a party by contract or express agreement.109 Since no statute imposed any 
duties on a trust protector, the court went on to consider whether some sort 
of duty might have arisen from the relationship between the trust protector 
and the trustees or from the language of the trust agreement itself.110 The 
court pointed out that the language of the trust agreement did not specify 
how the settlor expected the trust protector to exercise his powers; however, 
the court concluded that the agreement did confer these powers to the trust 
protector in a fiduciary capacity.111 

This conclusion led the court to then consider what standard of care was 
applicable to a trust protector who acted in a fiduciary capacity.112 First, the 
court declared that one could be held liable if he was negligent in the per-
formance of a fiduciary duty.113 At the very least, the court concluded, a 
fiduciary owed a duty of trust, confidence, candor, and good faith.114 In this 
case the trust instrument, which declared that the trust protector would “not 

                                                   
107 See Robert T. McLean Irrevocable Trust v. Davis, 283 S.W.3d 786, 793 (Mo. Ct. 

App. 2009) (citing Deutsch v. Wolff, 994 S.W.2d 561, 566–67 (Mo. 1999); Siefert v. 
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108 See McLean, 283 S.W.3d at 793. 
109 See id. 
110 See id. at 794. 
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114 See id. (quoting BLACK’S LAW DICTIONARY 658 (8th ed. 2004)). 



SUMMER 2010 Trust Protectors in American Trust Law  337 

be liable for any action taken in good faith,” reinforced the good faith stan-
dard.115 According to the court, this instrument suggested that the trust pro-
tector could be held liable for actions that he took in bad faith.116 The plain-
tiff could argue that the trust protector had a duty to supervise the actions of 
the trustees and remove them for misconduct, with failure to do so being 
bad faith.117 Consequently, the court concluded that because the exact na-
ture of the trust protector’s duties and responsibilities were in dispute, the 
trial court erred in granting the defendant’s motion for summary judg-
ment.118 

In addition, the court observed that another issue of material fact had 
not yet been resolved: namely, to whom did the trust protector owe this fi-
duciary duty of good faith? The plaintiff assumed that the trust protector 
owed a fiduciary duty to her son, the beneficiary.119 The court, however, 
suggested that language in the trust instrument that declared that it was to 
“‘constitute a plan for the financial management of the trust estate’” might 
be construed to mean that the trust protector owed a fiduciary duty to the 
trust as a separate entity rather than to the beneficiary.120 The fact that the 
successor trustee brought suit against the trust protector in the name of the 
trust and not in the name of the beneficiary also may have supported this 
conclusion. In any event, the court did not attempt to answer this question, 
instead leaving it for the trial court to resolve.121 In this case, a suit in the 
name of the beneficiary probably would not have mattered because McLean 
was the sole beneficiary of the trust and, thus, the only person who suffered 
harm when the trust’s assets were depleted. 

                                                   
115 Id. 
116 See id. at 795. 
117 See id. at 794–95. 
118 See id. at 794. 
119 See id. 
120 Id. Although a trust is often thought of as relationships among and between the 

grantor, beneficiaries, and trustee, Scott and Ascher on Trusts suggests that the trust is also 
something in of itself. “It seems proper, therefore, to define the trust either as a relationship 
with certain characteristics or perhaps as a legal institution involving such a relationship.” 1 
AUSTIN W. SCOTT, WILLIAM F. FRATCHER & MARK L. ASCHER, SCOTT AND ASCHER ON 

TRUSTS, § 2.1.4 (5th ed. 2006). 
121 See McLean, 283 S.W.3d at 794. 
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B. In What Situations Should a Trust Protector Be Considered a 
Fiduciary? 

This question was central in McLean.122 As the court in McLean pointed 
out, a number of places exist to look for an answer.123 The first is a statute 
that either imposes a mandatory rule that a trust protector be treated as a 
fiduciary or, more likely, sets forth a default rule that mandates fiduciary 
treatment unless the settlor provides otherwise.124 As mentioned earlier, a 
number of states recognize trust protectors by statute. However, only three 
of these statutes specify whether trust protectors are fiduciaries. The Alaska 
and Arizona statutes declare that a trust protector shall not be liable as a 
fiduciary or trustee unless provided for in the trust instrument.125 This ap-
proach allows the settlor to determine what powers, if any, the trust protec-
tor will exercise in a fiduciary capacity. Michigan’s statute, on the other 
hand, declares that the trust protector “is a fiduciary to the extent of the 
powers, duties, and discretions granted to him under the terms of the 
trust”126 and further states that “[i]n exercising or refraining from exercising 
any power, duty, or discretion, the trust protector shall act in good faith and 
in accordance with the terms and purposes of the trust and the interests of 
the beneficiaries.”127 However, another provision qualifies this language by 
declaring that the terms of the trust may provide that a trust protector may 
exercise certain powers of administration in a nonfiduciary capacity.128 But 
even then, the statute declares that a trust protector must act in good faith.129 

Section 808(b) of the UTC provides that “[a] person, other than a bene-
ficiary, who holds a power to direct is presumptively a fiduciary . . . .”130 
The comment to section 808 makes it clear that its provisions can apply to 
trust protectors.131 Because section 808(b) uses the word “presumptively,” it 
suggests that the settlor could elect to relieve the trust protector of his fidu-
ciary duties.132 Also noteworthy is that section 808(b)’s presumption ex-

                                                   
122 See id at 793. 
123 See id. 
124 See id. 
125 ALASKA STAT. § 13.36.370(d) (2008); ARIZ. REV. STAT. ANN. § 14-10818(D) (Supp. 

2008). 
126 MICH. COMP. LAWS ANN. § 700.7809(1)(a) (West 2009). 
127 Id. at § 700.7809(1)(b). 
128 See id. at § 700.7809(2). 
129 See id. 
130 UNIF. TRUST CODE § 808(d) (amended 2004 & 2005), 7C U.L.A. 604 (2006 & Supp. 

2009). 
131 See id. at § 808 cmt. 
132 See id. at § 808. 
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tends only to the power to direct and does not expressly apply to other pow-
ers.133 

In the absence of statutory guidance, the trust instrument should identify 
what, if any, fiduciary duties a trust protector owes. As McLean illustrates, 
the language of the trust instrument must clearly and completely address 
this issue if the parties want to ensure against future litigation.134 At the 
same time, the settlor should realize that each fiduciary duty imposed on a 
trust protector creates a corresponding right to seek judicial relief if the per-
son to whom the duty is owed feels the trust protector violated that duty. 
Thus, in some cases, imposing fiduciary duties on the trust protector may 
actually increase the chances of litigation. The possibility of civil liability 
for alleged violations of fiduciary duties might discourage family members 
or others from agreeing to serve as trust protectors, particularly if they are 
expected to serve without compensation. 

C. What Standard of Conduct Applies? 

If a trust protector is deemed to be a fiduciary, the next issue is deter-
mining what standard of conduct is applicable. A number of possible ap-
proaches exist: The first one is to hold a trust protector to the same standard 
of conduct regardless of the type of power that he exercises. This standard 
of conduct could be reasonable care, good faith and fair dealing, and loyal-
ty. Like a trustee, the trust protector’s duty of loyalty would prohibit self-
dealing and conflicts of interest, and also impose an affirmative duty of im-
partiality and prudence. Another approach would impose different standards 
of conduct, depending on the type of the power that the trust protector exer-
cises. For example, the trust protector might be subject to a good faith stan-
dard when exercising discretionary powers such as removing a trustee, ap-
proving or vetoing the exercise of a power of appointment, changing the 
substantive provisions of the trust, making or authorizing discretionary dis-
tributions, changing the situs of the trust, or modifying other trust provi-
sions. On the other hand, a due care or prudent investor standard might be 
more appropriate when the trust protector exercises such powers as advising 
the trustee about investments or exercising the power to approve or veto the 
trustee’s investment decisions. 

                                                   
133 See id. 
134 See Robert T. McLean Revocable Trust v. Davis, 283 S.W.3d 786 (Mo. Ct. App. 

2009). 
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D. To Whom Does the Trust Protector Owe a Fiduciary Duty? 

Imposing fiduciary duties on a trust protector is a meaningless gesture 
unless someone has standing to enforce these duties in a court of law. Con-
sequently, determining to whom the trust protector owes a fiduciary duty is 
essential. Possible candidates include: (1) the settlor if he is alive, (2) the 
trustee, (3) the beneficiaries, or (4) the trust as a separate entity. Statutes 
provide little guidance on this issue. As mentioned earlier, the Alaska and 
Arizona statutes merely provide that a trust protector is not liable as a fidu-
ciary unless the trust instrument provides otherwise.135 A Michigan statute 
provides that a trust protector is a fiduciary and must act in good faith and 
“in accordance with the terms and purposes of the trust and the interests of 
the beneficiaries.”136 This language suggests that the trust protector owes a 
fiduciary duty to the trust beneficiaries. However, this language also may 
authorize a trustee to sue on behalf of the trust if the trust protector acts in a 
way that is inconsistent with “the terms and purposes of the trust.”137 As 
noted in Part C, there are questions whether the trust itself should be treated 
similarly to an entity.138 Finally, section 808 of the UTC provides that cer-
tain persons, including trust protectors, are presumptively fiduciaries and 
are required to act in good faith “with regard to the purposes of the trust and 
the interests of the beneficiaries.”139 This language is similar to that in the 
Michigan statute and suggests that both the trust beneficiaries and the trust-
ees may have standing to take legal action against a trust protector who acts 
improperly. 

Unfortunately, virtually no case law exists on this issue. In McLean, the 
plaintiff trustee contended that the trust protector owed a fiduciary duty to 
her son, the beneficiary.140 However, the court pointed out that the trust in-
strument declared that it was to “‘constitute a plan for the financial man-
agement of the trust estate,’” thereby suggesting that the trust protector 
might owe a fiduciary duty to the trust itself, rather than to the benefi-
ciary.141 Unfortunately, the court in McLean did not provide a definitive 
                                                   

135 See ALASKA STAT. § 13.36.370(d) (2008); ARIZ. REV. STAT. ANN. § 14-10818 (Supp. 
2008). 

136 MICH. COMP. LAWS ANN. § 700.7809(1)(b) (West 2003 & Supp. 2009). 
137 Id. 
138 Even if the trust is treated similarly to an entity, presumably either a trustee, 

beneficiary, or grantor would have to bring the action on behalf of the trust, calling into 
question if there really is any reason to ask whether duties are owed to the trust as an entity. 

139 UNIF. TRUST CODE § 808(d) (amended 2004 & 2005), 7C U.L.A. 604 (2006 & Supp. 
2009). 

140 See McLean, 283 S.W.3d at 794. 
141 Id. 
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answer to this question, leaving it instead for the trial court to resolve on 
remand.142 

E. Remedies for Breach of Fiduciary Duty 

Very little legal authority exists as to what sort of remedies are avail-
able when a trust protector acts—or fails to act—in bad faith or commits 
some other breach of fiduciary duty. One would assume that a court of equi-
ty would have the power to compel a trust protector to refrain from acting in 
a way that is inconsistent with the provisions of the trust instrument or that 
threatens to harm the trust or the interests of the trust beneficiary. Likewise, 
a court probably could order a trust protector to exercise an affirmative 
power when necessary to carry out an essential trust purpose. Finally, a 
court could no doubt remove a trust protector who proved to be dishonest, 
incompetent, or unwilling to carry out his duties. In other words, a court of 
equity would have the same powers over a trust protector as it currently has 
over a trustee. 

A more difficult question is whether a trust protector, like a trustee, may 
be held liable for financial losses that have resulted from negligence or a 
breach of fiduciary duty. Actions that might result in such liability include 
making poor investment decisions, failing to monitor the actions of a trust-
ee, authorizing or directing trust assets to improper parties, self-dealing, and 
engaging in transactions with a conflict of interest. What little legal authori-
ty exists suggests that trust protectors will be treated like trustees. For ex-
ample, the Michigan statute unequivocally states that “[t]he trust protector 
is liable for any loss that results from the breach of his or her fiduciary du-
ties.”143 The statute also limits somewhat the effect of exculpatory clauses 
in trust instruments by declaring that “[a] term of a trust that relieves a trust 
protector from liability for breach of his or her fiduciary duties is unen-
forceable” to the extent that it “relieves the trust protector of liability for 
acts committed in bad faith or with reckless indifference to the purposes of 
the trust or the interests of the trust beneficiaries.”144 

Whether a court would have the power to surcharge a trust protector, as 
is permitted with a trustee, is not clear.145 The only reported case to discuss 
the potential tort liability of a trust protector is McLean, discussed above. In 
McLean, the court reversed the trial court’s dismissal of the plaintiff’s tort 

                                                   
142 See id. 
143 MICH. COMP. LAWS ANN. § 700.7809(1)(c) (West 2003 & Supp. 2009). 
144 Id. at § 700.7809(8)(a). 
145 If a court could not surcharge a trust protector, the aggrieved party would need to 

file a tort claim. 
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claim against the trust protector, reasoning that he could be required to 
reimburse the trust for any losses caused by his breach of fiduciary duty in 
failing to prevent the trustees’ improper dispersal of trust funds.146 

V. PROVIDING FOR TRUST PROTECTORS IN VARIOUS TYPES OF 
TRUSTS 

When drafting a trust instrument, the settlor, or his attorney, can define 
the trust protector’s powers as broadly or narrowly as he chooses.147 Conse-
quently, if the drafter provides for a trust protector in a trust instrument, the 
drafter should carefully consider what powers a trust protector must have to 
protect the trust beneficiaries and carry out the wishes of the settlor. This 
depends on the type of trust involved and the objectives that such a trust is 
designed to achieve. This portion of the Article considers what role trust 
protectors might play in connection with various types of trusts, including 
asset protection trusts, classic family trusts, marital deduction trusts, discre-
tionary trusts, support and special purpose trusts, supplemental needs trusts, 
dynasty trusts, honorary trusts for animals, and charitable trusts. 

A. Domestic Asset Protection Trusts 

Domestic asset protection trusts are usually irrevocable.148 Under this 
arrangement, the settlor typically retains no beneficial interest in the trust 
during the period in which it is irrevocable.149 Unlike offshore asset protec-
tion trusts, the settlor of a domestic asset protection trust generally does not 
need to worry about such things as civil unrest or nationalization of trust 
property.150 Therefore, the principal role of the trust protector is to serve as 
an intermediary between the settlor and the trustee. Consider the following 
example: 

Dr. Green, a 40-year-old orthopedic surgeon, wishes to 
put $3 million worth of stocks and bonds into a domestic 
asset protection trust. The trust is irrevocable for twenty 
years. The trustee is authorized, but not required, to 
distribute income and up to 5% of the trust corpus each 
year to Dr. Green’s children. 

                                                   
146 See McLean, 283 S.W.3d at 795. 
147 See Alexander, supra note 7, at 2810. 
148 See MO. STAT. ANN. § 456.5-505(3) (West 2007); NEV. REV. STAT. § 166.040(2)(a) 
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149 See Wagenfeld, supra note 36, at 848. 
150 See Lischer, supra note 2, at 515. 
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In this example, Dr. Green might want to require the trustee to obtain 
the consent of the trust protector before distributing trust income or princip-
al to the children.151 In addition, Dr. Green might empower the trust protec-
tor to modify the trust in response to changes in the tax laws and authorize 
him to appoint a successor trust protector. Dr. Green might also give the 
trust protector the power to remove and replace the trustee or to change the 
situs of the trust if the situs state repeals or modifies its asset protection sta-
tute in a way that adversely affects the settlor or beneficiary’s interests. 

B. Traditional Family Trusts 

The traditional family trust typically embodies a relatively straightfor-
ward distributive scheme. In most cases, the settlor’s surviving spouse will 
receive a lifetime income interest in the trust, while the settlor’s children 
will receive vested remainders. The trust will usually terminate at the death 
of the spouse or when all of the surviving children have reached a certain 
age. Consider the following example: 

Ms. Smith, a wealthy socialite, establishes a trust in 
her will. Ms. Smith’s residuary estate will make up the 
corpus of the trust. Under the terms of the trust, her 
surviving spouse will receive income from the trust for 
life, and at his death the couple’s children will receive the 
trust principal in equal shares when the last child reaches 
the age of thirty-five. A trust company is named as trustee. 

Appointing a trust protector in this case is probably not necessary. A 
corporate fiduciary will have access to expert advice about asset manage-
ment decisions and, therefore, having a trust protector to perform the same 
function is redundant. Assuming that the surviving spouse is not very 
young, the trust is unlikely to last more than twenty years after Ms. Smith’s 
death. However, if Ms. Smith wants to provide for unforeseen contingen-
cies, she could appoint a trust protector and empower him to amend the trust 
if unexpected deaths, disabilities, or changes in tax laws occur. 

A different situation may arise if the settlor names as trustee a family 
member with little or no asset management experience. In that case, the set-
tlor might want to appoint a trust protector who has financial expertise and 

                                                   
151 This example assumes that Dr. Green is not concerned about the federal transfer tax 

implications of this arrangement and also assumes that the law of the trust situs will treat Dr. 
Green’s transfer of the stocks and bonds as a completed and nonfraudulent transfer as far as 
future creditors are concerned. 
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vest him with some power over the management of trust assets. The follow-
ing example illustrates this: 

Mr. Jones establishes a trust in his will. His residuary 
estate will constitute the corpus of the trust. Under the 
terms of the trust, Mr. Jones’s surviving children will 
receive income from the trust. At the death of the last 
child, each of Mr. Jones’s grandchildren then living will 
receive an equal share of the trust principal. Mr. Jones’s 
surviving spouse will serve as trustee. 

If Mr. Jones’s spouse is elderly or has no financial management expe-
rience, he could appoint a trust protector and direct the trust protector to 
advise the trustee on investment matters. Mr. Jones might even require the 
trustee to obtain the trust protector’s consent before making any major in-
vestment decisions. In addition, if some of the grandchildren are young or 
financially unsophisticated, the settlor might also give the trust protector the 
power to review the trustee’s accounts. Finally, Mr. Jones should give the 
trust protector the power to appoint a successor trustee if the settlor has not 
already named one in the trust instrument. 

Finally, if the trustee is also a beneficiary, having the settlor appoint a 
nonbeneficiary to act as trust protector may be desirable. Consider this ex-
ample: 

Ms. Brown establishes a trust in her will. Ms. Brown’s 
residuary estate will constitute the corpus of the trust. 
Under the terms of the trust, her husband will receive the 
income from the trust for his life, and at his death her 
children, including Ms. Brown’s children by a prior 
marriage, will receive the trust corpus. Mr. Brown will 
serve as sole trustee. 

In this situation, Mr. Brown has a de facto conflict of interest. Any in-
vestment decisions that produce income at the expense of long-term capital 
appreciation are likely to generate displeasure on the part of the remainder 
beneficiaries, particularly the children by Ms. Brown’s prior marriage. If 
Ms. Brown insists on naming her husband as trustee, a helpful approach 
might be to appoint a trust protector with the power to veto investment deci-
sions, interpret provisions of the trust instrument, and review the trustee’s 
accounts. This arrangement may head off disputes between the trustee and 
the children and reduce the appearance of a conflict of interest for Mr. 
Brown. 
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C. Discretionary Trusts 

The need for a trust protector may be greater if the trustee has the dis-
cretion to direct income from the trust or trust principal to various potential 
beneficiaries. Consider the following example: 

Mr. Johnson wants to establish a testamentary trust. 
His residuary estate will fund the trust. The will gives the 
trustee discretion to distribute income from the trust to the 
settlor’s children until they reach the age of thirty-five. The 
children will receive equal shares of the trust corpus when 
the last child reaches the age of thirty-five. 

Assuming that the trustee is a corporate fiduciary, the primary function 
of a trust protector is to arbitrate any disputes that might arise between the 
trustee and beneficiaries over discretionary distributions of trust income 
and, if necessary, to interpret the provisions of the trust instrument. This 
ability hopefully will enable the parties to resolve conflicts without incur-
ring the expense of litigation. On the other hand, if the trustee is a family 
member with personal knowledge of the needs of the beneficiaries, the set-
tlor probably has less need to give the trust protector the power to overrule 
the trustee’s judgment on discretionary distributions. 

D. Support Trusts and Special Purpose Trusts 

Most support trusts use broad language, such as “comfortable mainte-
nance and support” to define the beneficiary’s right to income or principal 
from a support trust. For example: 

Ms. Gray wants to establish a testamentary trust 
funded from her residuary estate. The will provides that the 
trustee may distribute as much of the trust’s income and 
corpus as may be necessary to provide for the comfortable 
maintenance and support of her son, James, during his life. 
The will further provides that after the death of James, 
Harvard University will receive the trust corpus. Ms. Gray 
intends to appoint her brother, Robert, as trustee. 

This arrangement may result in some awkwardness for Uncle Bob be-
cause James may feel that more money is necessary to provide him with a 
comfortable level of support than Bob is willing to distribute from the trust. 
In such cases, a trust protector might be able to interpret the trust instrument 
for the parties or otherwise act as an “honest broker” when disagreements 
such as this arise between a beneficiary and the trustee. Also, as in other 
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situations in which a settlor appoints a family member to serve as trustee, 
the settlor might prefer to empower a trust protector with financial expertise 
to advise the trustee about investment decisions. 

The same logic applies to educational and other special purpose trusts. 
The trust instrument will sometimes use broad or vague language to de-
scribe the purposes for which trust funds may be spent. For example, sup-
pose a trust authorizes the trustee to pay “all reasonable expenses any of my 
children incur while attending an institution of higher learning.” John, one 
of the settlor’s children, wants the trustee to provide funds for him to take 
ballet lessons at the Joffrey Ballet School. If the trustee, reacting to pressure 
from other beneficiaries, decides that the trust should not pay the cost of 
dance lessons, the trust protector might be able to resolve the issue and 
thereby avoid resorting to expensive and acrimonious litigation with John. 

E. Supplemental Needs Trusts 

Supplemental needs trusts are designed to pay for medical and other ex-
penses that patients incur that Medicaid or other government health care 
programs do not pay for.152 The effect of supplemental needs payments on 
Medicaid eligibility are strict, complex, and subject to change.153 Therefore, 
providing a mechanism for responding to changing Medicaid regulations is 
advantageous for the settlor of a supplemental needs trust. Because changes 
in Medicaid regulations may affect distributive as well as administrative 
provisions of a trust, empowering a trust protector to modify trust provi-
sions when appropriate might be advisable. Of course, the settlor may prefer 
to authorize the trustee, rather than the trust protector, to modify the terms 
of the trust. 

F. Dynasty Trusts 

The term “dynasty trust” is commonly applied to trusts that may last 
more than one or two generations.154 Traditionally, the rule against perpetu-

                                                   
152 See generally, Michael A. Bottar, Robbing Peter to Pay Paul: Medicaid Liens, 

Supplemental Needs Trusts and Personal Injury Recoveries on Behalf of Infants in New York 
State Following the Gold Decision, 53 SYRACUSE L. REV. 175 (2003); Craig P. Goldman, 
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153 See 42 U.S.C. § 1396p(d) (2000). 
154 See Jesse Dukeminier & James E. Krier, The Rise of the Perpetual Trust, 50 UCLA 
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ities effectively limited the duration of private trusts.155 However, in recent 
years, many states have modified the rule or abrogated it altogether.156 Be-
cause dynasty trusts can last a very long time, they can give rise to a variety 
of dead hand problems. 

Mr. Vanderbilt wants to establish a testamentary trust 
funded from his residuary estate, which he expects to be 
$200 million. The will provides that his descendants will 
receive the income from the trust per stirpes for one 
hundred years. At the end of that period, Mr. Vanderbilt’s 
descendants, then living, shall receive the trust proceeds 
per stirpes. Mr. Vanderbilt has named the First National 
Bank & Trust Company to serve as trustee. 

In this case, appointing a trust protector who can stand in the shoes of 
the settlor and respond to changing conditions and family circumstances 
might be desirable for Mr. Vanderbilt. To enable the trust protector to meet 
these challenges, the settlor should give the trust protector the power to 
amend the trust’s administrative and substantive trust provisions under cer-
tain circumstances, to appoint a successor trust protector, to remove and 
appoint trustees, and to change the situs of the trust or interpret the provi-
sions of the trust in light of changed conditions. 

G. Honorary Trusts 

Some states now allow persons to create honorary trusts for pet ani-
mals.157 Under this arrangement, the settlor transfers property, usually at 
death, to a third party for the purpose of caring for the pet. However, in 
most jurisdictions, the transferee (trustee) is not obliged to use the property 
to care for the pet. If the transferee refuses to accept this responsibility, a 
resulting trust results and the property reverts to the settlor or the settlor’s 
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estate.158 Furthermore, if the trustee accepts the property and then fails to 
take care of the animal, the trust fails and the property reverts to the settlor’s 
residuary legatees or passes to the remaindermen if there is a gift over.159 

These rules may make sense doctrinally, but they potentially frustrate 
the settlor’s intent. If a statute or judicial decision permits, the settlor should 
be allowed to designate a trust protector with the power to remove and re-
place the designated trustee of an honorary trust if the trustee refuses to 
serve or fails to carry out the terms of the trust. The settlor also might spe-
cifically give the trust protector the power to authorize the trustee to expend 
trust funds, including part of the trust corpus, for unforeseen and extraordi-
nary medical expenses for the animal. 

H. Charitable Trusts 

Because charitable trusts are not subject to the rule against perpetuities, 
they may last indefinitely.160 Unfortunately, the passage of time creates a 
problem when the original charitable purpose can no longer be carried out 
effectively. When this problem occurs, the trustee must request a court to 
exercise its powers under the doctrine of cy pres to modify the terms of the 
trust.161 However, a better and cheaper approach might be to authorize a 
trust protector to exercise a form of private cy pres by terminating the trust 
or changing the trust terms when the original charitable purpose can no 
longer be carried out. 

Another problem with charitable trusts is that it is difficult to prevent 
trustees from acting improperly, particularly if the beneficiaries are not 
identified.162 In such cases, the settlor does not have standing to take legal 
action against the trustees and instead must rely on the state attorney general 
to act on behalf of the public.163 This approach may not be a satisfactory 
state of affairs because state attorneys general are not always willing to car-
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ry out the settlor’s intent.164 Therefore, authorizing the settlor or another 
person to act as trust protector and enforce fidcuiary duties against the trus-
tees of charitable trusts when the state attorney general declines to do so 
might be better. 

VI.   CONCLUSION 

The concept of the trust protector has progressed from its dubious ori-
gins in offshore asset protection trusts to an emerging feature of private ex-
press trusts in the United States.165 However, despite the increasing popular-
ity of trust protectors, current law poorly defines their powers and duties 
and their legal status is uncertain in many states. These states should enact 
statutes to delineate the powers and fiduciary duties of trust protectors. 

To encourage this process, the UTC should be revised to provide a 
model for states to consider when they enact legislation to address these 
issues. As more specifically discussed below, the UTC should specify some 
of the powers that a settlor may confer upon a trust protector and adopt 
good faith as the minimum standard of conduct expected of a trust protec-
tor. Also, sections 405 and 408 of the UTC should be amended to authorize 
the appointment of trust protectors in connection with charitable and honor-
ary trusts. 

The UTC should expressly authorize settlors to appoint trust protectors. 
At the present time, section 808(b) of the UTC does not mention trust pro-
tectors by name but merely provides that a settlor may authorize a third par-
ty to oversee the trustees’ actions and make certain decisions about adminis-
tering the trust.166 Only in the comment to section 808 does the UTC 
identify trust protectors by name or authorize their use in private express 
trusts.167 In light of the increasing acceptance of trust protectors in Ameri-
can law, the UTC should authorize the use of trust protectors in a separate 
black-letter section. 

                                                   
164 See Evelyn Brody, Whose Public? Parochialism and Paternalism in State Charity 

Law Enforcement, 79 IND. L.J. 937, 998–99 (2004); Ronald Chester, Grantor Standing to 
Enforce Charitable Transfers Under Section 405 (c) of the Uniform Trust Code and Related 
Law: How Important Is It and How Extensive Should It Be?, 37 REAL PROP. PROB. & TR. J. 
611, 628–29 (2003). 

165 See Sitkoff, supra note 3, at 670. 
166 See UNIF. TRUST CODE § 808(b) (amended 2004 & 2005), 7C U.L.A. 604 (2006 & 

Supp. 2009). 
167 See id. § 808 cmt., 7C U.L.A. 605. 
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Besides authorizing settlors to appoint trust protectors,168 the UTC 
should identify at least some of the powers that the trust instrument may 
assign to a trust protector. This approach would provide guidance to lawyers 
and estate planners but still enable them to provide trust protectors with ad-
ditional powers as circumstances warrant. Although a number of state stat-
utes enumerate the powers that trust protectors may exercise,169 only South 
Dakota170 and Wyoming171 provide a truly comprehensive list of these pow-
ers.172 Both South Dakota and Wyoming statutes identify twelve powers, 
though not the same twelve.173 Among the powers common to both statutes 
are, inter alia, the power to modify the trust instrument to take advantage of 
changes in the tax laws;174 to amend the trust instrument to take advantage 
of laws governing restraints on alienation, distribution of trust property, and 
trust administration;175 to remove and replace trustees;176 to increase or de-
crease the interests of trust beneficiaries;177 to appoint a successor trust pro-
tector;178 to interpret the terms of the trust;179 and to change the situs or gov-

                                                   
168 See, e.g., ALASKA STAT. § 13.36.370(a) (2008); ARIZ. REV. STAT. ANN. § 14-

10818(A) (Supp. 2008); DEL. CODE ANN. tit. 12, § 3313 (2007 & Supp. 2008); IDAHO CODE 

ANN. § 15-7-501(e) (2009); MICH. COMP. LAWS § 700.7103(n) (2003 & Supp. 2009); R.I. 
GEN. LAWS § 18-9.2-2(9)(iii)(B) (2003 & Supp. 2009); S.D. CODIFIED LAWS § 55-1B-1(2) 
(2004 & Supp. 2008); UTAH CODE ANN. § 25-6-14(2)(e)(iv) (2007); WYO. STAT. ANN. § 4-
10-710(a) (2009). 

169 See ALASKA STAT. § 13.36.370(b) (2008); ARIZ. REV. STAT. ANN. § 14-10818 (2005 
& Supp. 2008); IDAHO CODE ANN. § 15-7-501(6) (2009). 

170 See S.D. CODIFIED LAWS § 55-1B-6 (2004 & Supp. 2008). 
171 See WYO. STAT. ANN. § 4-10-710(a) (2009). 
172 See also Alexander A. Bove, Jr., The Trust Protector: Trust Watchdog or Expensive 

Exotic Pet?, 30 EST. PLAN. 390 (2003) (identifying eleven powers that a settlor may give a 
trust protector). 

173 See S.D. CODIFIED LAWS § 55-1B-6 (Supp. 2008); See WYO. STAT. ANN. § 4-10-
710(a) (2009). 

174 See S.D. CODIFIED LAWS § 55-1B-6(1) (2004 & Supp. 2008); WYO. STAT. ANN. § 4-
10-710(a)(i) (2009). 

175 See S.D. CODIFIED LAWS § 55-1B-6(11) (2004 & Supp. 2008); WYO. STAT. ANN. 
§ 4-10-710(a)(ii) (2009). 

176 See S.D. CODIFIED LAWS § 55-1B-6(4) (2004 & Supp. 2008); WYO. STAT. ANN. § 4-
10-710(a)(vii) (2009). 

177 See S.D. CODIFIED LAWS § 55-1B-6(3) (2004 & Supp. 2008); WYO. STAT. ANN. § 4-
10-710(a)(xi) (2009). 

178 See S.D. CODIFIED LAWS § 55-1B-6(8) (2004 & Supp. 2008); WYO. STAT. ANN. § 4-
10-710(a)(iii) (2009). 

179 See S.D. CODIFIED LAWS § 55-1B-6(9) (2004 & Supp. 2008); WYO. STAT. ANN. § 4-
10-710(a)(viii) (2009). 
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erning law of the trust.180 In addition, the UTC should set forth a procedure 
for the appointment of a successor trust protector if the original trust protec-
tor resigns, dies, or becomes unable to continue serving.181 

The UTC currently declares that trust protectors are presumptively con-
sidered to be fiduciaries.182 Instead, the UTC should determine whether the 
trust protector is a fiduciary and, if so, to whom fiduciary duties are owed 
and what standards of conduct are applicable. Because it is not always clear 
to whom a fiduciary duty is owed, the UTC should provide that the trust 
protector owes duties to the settlor, if he is alive, or to the beneficiaries, if 
the settlor is deceased.183 

As to standards of conduct, one approach would be to establish a floor 
of good faith for trust protectors, but allow the settlor to impose a higher 
level of conduct, similar to that of a trustee. However, a better approach 
would be to set forth a default rule that distinguishes between discretionary 
acts and those which involve professional expertise and judgment. Under 
this approach the UTC could further apply a good faith standard to discre-
tionary acts as a default rule and declare that a trust protector must act pru-
dently or exercise reasonable care when he oversees or directs the trustee’s 
investment decisions. At the same time, however, the UTC should make it 
clear that the settlor is free to define the nature of the trust protector’s fidu-
ciary duties and specify to whom these duties are owed. 

Trust protectors might also be able to play a useful role in mitigating 
problems associated with the administration of charitable trusts.184 For ex-
ample, section 405 of the UTC could be amended to authorize the settlor to 
appoint a trust protector to exercise a private cy pres power by terminating 
the trust or by changing the trust terms if the original charitable purpose can 
no longer be carried out. This provision also could be amended to allow 
another person to act as the trust protector when the testator is dead to en-

                                                   
180 See S.D. CODIFIED LAWS § 55-1B-6(7) (2004 & Supp. 2008); WYO. STAT. ANN. § 4-

10-710(a)(v) (2009). 
181 This provision would apply only to situations in which the trust instrument failed to 

provide for the appointment of a successor trust protector. 
182 See UNIF. TRUST CODE § 808(d) (amended 2004 & 2005), 7C U.L.A. 604 (2006 & 

Supp. 2009). 
183 The UTC should provide that a trust protector owes a fiduciary duty to the 

beneficiaries when the settlor has appointed a trust protector to protect beneficiaries from 
wrongdoing or poor judgment on the part of the trustee.  However, in cases where the settlor 
does not intend for the trust protector to serve as a check on the trustee, he could provide in 
the trust instrument that the trust protector owes a fiduciary duty to the trustee instead, or in 
addition to, any duty owed to the beneficiaries. 

184 See Stake, supra note 77, at 2818–19. 
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force fiduciary duties against the trustees of charitable trusts if the state at-
torney general declines to enforce those duties. Although section 405 al-
ready allows a settlor to maintain an action to enforce a charitable trust,185 it 
does not apply to testamentary charitable trusts. In the case of those trusts, 
allowing a trust protector to act as a surrogate for the deceased settlor is de-
sirable. 

Finally, section 408(b) of the UTC could be amended to provide for the 
appointment of trust protectors in connection with honorary trusts. This 
provision currently authorizes the settlor (or the probate court) to appoint a 
person to enforce the trust or to remove and replace the original trustee if he 
refuses to serve or fails to carry out the terms of the trust.186 This person is 
essentially a trust protector and should be identified as such. 

This Article concludes with some suggested modifications of the UTC 
that incorporate the proposals set forth above: 

(1) A trust instrument, including one which creates a 
charitable trust or an honorary trust for the support of an 
animal, may provide for the appointment of a disinterested 
third party to act as a trust protector.187 A trust protector is 
an individual or committee of individuals appointed 
pursuant to the terms of a trust who has the power to 
supervise, direct, or take certain actions with respect to the 
trust.188 

(2) The powers of a trust protector shall be as provided 
in the trust instrument and may include, but are not limited 
to, the following: 

(a) to modify or amend the trust instrument to achieve 
favorable tax status or because of changes in the Internal 
Revenue Code, state law, or the rulings and regulations 
implementing such changes; 

(b) to modify or amend the trust instrument to take 
advantage of changes in the Rule Against Perpetuities, law 

                                                   
185 See UNIF. TRUST CODE § 405(c) (amended in 2004 & 2005), 7C U.L.A. 486 (2006 & 

Supp. 2009). 
186 See UNIF. TRUST CODE § 408(b) (amended 2004 & 2005), 7C U.L.A. 490 (2006 & 

Supp. 2009). 
187 See ALASKA STAT. § 13.36.370(a) (2008). The Alaska statute does not mention 

charitable or honorary trusts. See id. 
188 See MICH. COMP. LAWS § 700.7103(n) (West 2010). The Michigan statute further 

declares that trust protectors do not include either settlors or holders of a power of 
appointment. See id. 
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governing restraints on alienation, or other laws restricting 
the terms of the trust, the distribution of trust property, or 
the administration of the trust; 

(c) to appoint a successor trust protector; 
(d) to review and approve the accountings of a trustee; 
(e) to change the governing law or principal place of 

administration of the trust; 
(f) to remove and replace any trust advisor for the 

reasons stated in the trust instrument; 
(g) to remove a trustee, cotrustee, or successor trustee 

and to appoint a replacement; 
(h) to interpret the terms of the trust instrument at the 

request of the trustee or a beneficiary; 
(i) to advise the trustee or cotrustee on matters 

concerning any beneficiary; 
(j) to direct, consent, or disapprove a trustee’s or 

cotrustee’s action or inaction in making distributions to 
beneficiaries; 

(k) to increase or decrease any interest of a trust 
beneficiary, to grant a power of appointment to one or 
more trust beneficiaries, or to terminate or amend any 
power of appointment granted by the trust, provided that 
no modification, amendment or grant of a power of 
appointment may grant a beneficial interest to any person 
or class of persons not specifically provided for under the 
trust instrument or to the trust protector, the trust 
protector’s estate or for the benefit of creditors of the trust 
protector;189 

(l) to terminate the trust; and 
(m) to provide direction to the trustee regarding 

notification of trust beneficiaries pursuant to section 813 of 
this Code.190 

(3) Except as provided below, a trust protector is a 
fiduciary when exercising the powers, duties and 
discretions granted to him under the terms of the trust. 

(a) Unless the trust instrument provides otherwise, the 
trust protector shall exercise reasonable care when 

                                                   
189 The above powers are enumerated in WYO. STAT. ANN. § 4-10-710(a)(i)–(xi) (2009). 
190 These additional powers are enumerated in S.D. CODIFIED LAWS § 55-1B-6(5) & 

(12) (2004 & Supp. 2008). 
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performing routine administrative duties or when 
providing professional advice. Unless the trust instrument 
provides otherwise, the trust protector shall act in good 
faith and in accordance with the terms and purposes of the 
trust and the interests of the beneficiaries when exercising 
any other power, duty, or discretionary act. 

(b) The trustee shall act in accordance with a trust 
protector’s exercise of the trust protector’s specified 
powers and will not be liable for so acting. However, the 
trustee shall not act in accordance with a trust protector’s 
attempted exercise of a power if the exercise would be 
contrary to the terms of the trust or if the trust protector’s 
exercise would constitute a breach of fiduciary duty that 
the trust protector owes to the beneficiaries of the trust.191 

Hopefully, the next revision of the UTC will address some of the issues 
this Article raises. In the meantime, those states that have already adopted 
the UTC or have statutorily recognized trust protectors on their own should 
consider adopting some or all of the provisions set forth above. 

                                                   
191 This subsection is based on MICH. COMP. LAWS ANN. § 700.7809 (1)–(4) (West 

2010). This provides as a general rule that a trustee is not liable for carrying out a directive 
from the trust protector that appears to be legitimate. However, the trustee would be liable if 
he or she carried out an order from the trust protector that was contrary to an express 
provision of the trust instrument or an obvious breach of the trust protector’s fiduciary duty. 
In the latter case, the trustee would also be liable for any loss to the trust caused by carrying 
out a trust protector’s order. This provision is intended to punish a trustee who is negligent or 
who colludes with the trust protector to act against the interest of the beneficiaries. 
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I. INTRODUCTION 

Several recent cases should be a wake-up call to estate planners about 
the willingness of courts to consider Internal Revenue Service (Service) 
challenges to gift tax planning strategies by application of common law tax 
doctrines, specifically the step transaction doctrine. In two factually similar 
cases decided within a month of each other, Linton v. United States1 and 
Heckerman v. United States,2 a federal district court in Washington State 
applied the step transaction doctrine and held that taxpayers who had trans-

                                                   
∗ Donald P. DiCarlo, Jr., M.A, J.D., LL.M (Tax). Mr. DiCarlo is a Managing Director at 

Wilmington Trust FSB in Villanova, PA. 
1 638 F. Supp. 2d 1277 (W.D. Wash. 2009). 
2 No. C08-0211-JCC, 2009 WL 2240326 (W.D. Wash. July 27, 2009). 
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ferred assets to Limited Liability Companies (LLCs) and then transferred 
interests in the LLCs had made indirect gifts of the underlying assets rather 
than direct gifts of the LLCs’ interests. In a third case, Pierre II,3 the Tax 
Court issued a supplementary memorandum to a prior opinion issued in the 
same case4 and applied the step transaction doctrine to aggregate LLC inter-
ests gifted to a trust with LLC interests sold to the trust for purposes of de-
termining the gift tax value of all interests transferred. As a result of this 
finding, the court reduced the lack of control discount claimed by the tax-
payer thereby increasing the gift tax cost of the combined transactions.5 

This issue is extremely important for estate planners and their clients. 
Gift tax valuation discounts on minority blocks of LLC or Family Limited 
Partnership (FLP)6 units transferred to family members or trusts will dim-
inish or disappear altogether if the Service is able to use the step transaction 
doctrine to collapse the steps undertaken in such transactions. Most worri-
some to planners is that the Service may be successful even if the taxpayer 
structured, timed, and sequenced the steps to defeat arguments by the Ser-
vice that the taxpayer made an indirect gift and gift on formation.7 

With its recent victories, the step transaction doctrine will likely be-
come the weapon of choice for the Service in combating gift tax valuation 
discount techniques involving intrafamily transfer of LLC interests. Practi-
tioners therefore should structure transactions involving gifts of LLC inter-
ests under circumstances best suited to avoid application of the doctrine. 
Recent case law indicates that the existence or nonexistence of “real eco-
nomic risk” of a change in asset value during the time period between steps 
is determinative of whether the step transaction doctrine will apply.8 
                                                   

3 Pierre v. Comm’r, 99 T.C.M. (CCH) 1436 (2010). 
4 “The [c]ourt bifurcated the issues in this case.” Id. at 1436. In its first opinion, 

Suzanne J. Pierre v. Commissioner ( Pierre I), 133 T.C. No. 2 (2009), the court addressed a 
novel issue and held in favor of the taxpayer that a single member LLC that was disregarded 
for federal income tax purposes is not disregarded for federal gift tax purposes. As a result, 
the value of the transfers in the LLC was not based on the value of underlying assets as the 
Service asserted. See id. The court withheld judgment in this first opinion as to the 
application of the step transaction doctrine to the facts at hand. See id. 

5 Pierre II, 99 T.C.M. (CCH) at 1440. 
6 References to LLC interests may be interpreted in this Article to refer also to FLP 

interests unless the context dictates otherwise. 
7 For a practitioner’s analysis about the various gift tax arguments put forth by the 

Service in challenging the funding and gifting of family limited partnerships interests see 
Mitchell M. Gans & Jonathan G. Blattmachr, Family Limited Partnership Formation: 
Dueling Dicta, 35 CAP. U. L. REV. 1 (2006). 

8 See Linton, 638 F. Supp. 2d at 1289. 
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This Article introduces (or reacquaints, as the case may be) estate plan-
ners to the basic theory of the step transaction doctrine and its development 
and application in estate planning techniques. This Article will also examine 
recent case law to identify methods that estate planners can use to avoid 
stepping on the issue with the Service, particularly regarding the use of 
LLCs as wealth transfer vehicles. 

II. THE STEP TRANSACTION DOCTRINE 

In addition to statutory provisions and their implementing regulations, 
courts have developed several anti-avoidance doctrines that can deny the tax 
benefits of a tax-motivated transaction, even if the transaction satisfies the 
literal requirements of a specific tax provision.9 These doctrines become 
applicable as a judicial remedy whenever a taxpayer claims tax benefits, 
unintended by Congress, by structuring transactions that serve no economic 
purpose other than tax savings.10 Because application of these judicial doc-
trines is case law specific, the doctrines often overlap and avoid neat or con-
sistent classification.11 However, four generally recognized anti-avoidance 
doctrines exist: (1) the business purpose doctrine, (2) the substance over 
                                                   

9 For a concise and useful summary of the various doctrines prepared by the Senate 
Joint Committee on Taxation see STAFF OF JOINT COMM. ON TAXATION, 111TH CONG., 
DESCRIPTION OF REVENUE PROVISIONS CONTAINED IN THE PRESIDENT’S FISCAL YEAR 2010 

BUDGET PROPOSAL: PART TWO: BUSINESS TAX PROVISIONS, 34-83 (Comm. Print 2009); see 
also Joseph Bankman, The Economic Substance Doctrine, 74 S. CAL. L. REV. 5, 12 (2000). 
In the recent 2010 health reform legislation (consisting of the Patient Protection and 
Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010) and the Health Care and 
Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029 (2010), this 
proposal on the economic substance doctrine was adopted into law. Health Care and 
Education Reconciliation Act § 1409, 124 Stat. at 1067–68 (to be codified at I.R.C. 7701(o). 
This section was written to provide a statutory clarification of the judicial economic 
substance doctrine as various courts of appeals had set forth differing standards. See STAFF 

OF JOINT COMM. ON TAXATION, supra at 36. The statutory clarification arguably adopts the 
broadest definition of economic substance and is therefore the most adverse to taxpayers. See 
Health Care and Education Reconciliation Act § 1409. The legislation also adds a new strict 
liability penalty on both underpayments and refund claims attributable to transactions that 
lack economic substance. § 1409, 124 Stat. at 1069 (to be codified at I.R.C. § 6662). The 
new rules apply to transactions entered into after March 30, 2010. § 1409, 124 Stat. at 1070. 
Internal Revenue Code section 7701(o) was enacted primarily to bolster government 
arguments against abusive corporate income tax shelters, but the scope of the new law and its 
application to estate, gift, or generation skipping transfer tax transaction cases is uncertain at 
this point. 

10 See ACM P’ship v. Comm’r, 73 T.C.M. (CCH) 2189, 2215 (1997). 
11 See King Enter. v. United States, 418 F.2d 511, 516 (Cl. Ct. 1969). 
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form doctrine, (3) the sham transaction doctrine, and (4) the economic sub-
stance doctrine.12 The step transaction doctrine is a variation or subcategory 
of the broader substance over form doctrine.13 In Smith v. Commissioner, 
the Tax Court succinctly stated the underlying policy behind the application 
of the step transaction doctrine: 

The step transaction doctrine generally applies in cases 
where a taxpayer seeks to get from point A to point D and 
does so stopping in between at points B and C. The whole 
purpose of the unnecessary stops is to achieve tax 
consequences differing from those which a direct path 
from A to D would have produced. In such a situation, 
courts are not bound by the twisted path taken by the 
taxpayer, and the intervening stops may be disregarded or 
rearranged.14 

Application of the step transaction doctrine will result in a court either 
ignoring one or more of the various separate steps in the structure of a 
transaction or collapsing all steps into a single transaction.15 In determining 
whether the step transaction doctrine is applicable to the facts at hand, the 
courts apply all or any one of three alternative tests: the binding commit-
ment test,16 the end result test,17 and the mutual interdependence test.18 

A. Binding Commitment Test 

The binding commitment test requires a finding that the parties commit-
ted to honor a specific result at the outset. The binding commitment test has 
been the least frequently invoked as this formulation of the step transaction 
doctrine is the narrowest in scope. It collapses a series of transactions into 
one “if, at the time the first step is entered into, there [is] a binding com-
mitment to undertake the later step.”19 

                                                   
12 See Bankman, supra note 9, at 12. 
13 See, e.g., Gregory v. Helvering, 293 U.S. 465, 469–70 (1935) (discussing the 

substance over form doctrine). 
14 78 T.C. 350, 398 (1982). 
15 See id. 
16 See, e.g., Comm’r v. Gordon, 391 U.S. 83, 96–98 (1968). 
17 See, e.g., King Enter. v. United States, 418 F.2d 511, 515–19 (Ct. Cl. 1969). 
18 See Am. Bantam Car Co. v. Comm’r, 11 T.C. 397 (1948), aff'd per curiam, 177 F.2d 

513 (3d Cir. 1949). 
19 Penrod v. Comm’r, 88 T.C. 1415, 1429 (1987). 
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B. End Result Test 

End result analysis looks at the result and determines whether the steps 
permit any other result. The end result standard is the broadest and most 
flexible articulation of the step transaction doctrine. This test examines 
whether “the series of formally separate steps are really pre-arranged parts 
of a single transaction intended from the outset to reach the ultimate re-
sult.”20 

C. Mutual Interdependence Test 

The mutual interdependence test considers whether the steps are so in-
terdependent that they are meaningless unless all occur. This test seeks to 
determine whether “on a reasonable interpretation of facts,” the steps are 
“so interdependent that the legal relations created by one transaction would 
have been fruitless without a completion of the series” of transactions.21 The 
focus of this test is the relationship between the steps, not necessarily their 
result.22 Similar to the end result test, this test requires an examination of the 
economic substance of the steps when viewed together. 

III.   ESTATE PLANNING APPLICATIONS 

The Service most often raises the step transaction doctrine in transac-
tions involving the corporate income tax. This makes sense in that many 
corporate transactions are complex and often take place in numerous steps 
over long periods of time. The doctrine, however, has been extended to nu-
merous estate planning transaction cases23 and has been called “well-
established” and “expressly sanctioned” in the area of gift tax where intra-
family transactions often occur.24 

The Service typically raises the step transaction doctrine in Family Lim-
ited Partnership (FLP) or LLC gift tax valuation cases in conjunction with, 
or as an alternative to, an indirect gift or gift on formation challenge.25 This 
intermingling of legal theories leads to some confusion as the step transac-

                                                   
20 Id. at 1428. 
21 Cal-Maine Foods v. Comm’r, 93 T.C 181, 197 (1989). 
22 See id. at 199. 
23 See HOWARD M. ZARITSKY, PRACTICAL ESTATE PLANNING UNDER CIRCULAR 230, 

§§ 2.03, 3.03 (2005) (summarizing the doctrine and its application to estate planning 
techniques with more extensive legal citation sources). 

24 See Senda v. Comm’r, 433 F.3d 1044, 1049 (8th Cir. 2006) (quoting Comm’r v. 
Clark, 489 U.S. 726, 738 (1989)), aff’g 88 T.C.M. (CCH) 8 (2004). 

25 For discussion of this topic see Gans & Blattmachr, supra note 7. 
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tion doctrine is based on common law principles, while the indirect gift ar-
gument finds its legal footing under an expanded reading of Treasury Regu-
lation section 25.2511-1(h)(1).26 

Notwithstanding this intermingling of theories, practitioners have rea-
sonably assumed from case law (with the possible notable exception of the 
Eighth Circuit’s dicta in Senda v. Commissioner)27 that transfers of interests 
in FLPs and LLCs can fairly easily defeat both the gift on formation and 
indirect gift challenges by following the proper sequence and timing of 
steps.28 The standard roadmap provided by case law was to have a parent: 
(1) contribute to an FLP, (2) retain all units received in exchange, (3) credit 
the contribution properly to the parent’s capital account, (4) respect all 
business formalities, (5) wait a sufficient period of time, (6) obtain a profes-
sional valuation, and then (7) transfer minority blocks of units to family 
member or trust by gift or sale. However, the reality now may be that this 
roadmap is no longer sufficient to withstand a step transaction challenge.29 

IV.  RECENT CASE LAW 

A. Linton 

In Linton v. United States30, the U.S. district court, relying on Shepherd 
v. Commissioner31 and Senda v. Commissioner,32 found that the formation 
of an LLC and gifts of the LLC interests were so integrally related that the 
plaintiffs had made indirect gifts of the underlying assets under Treasury 
Regulation section 25.2511-1(h)(1), rather than direct gifts of the LLC in-
terests as they had claimed.33 The result of this finding was the disallowance 

                                                   
26 See Senda, 433 F.3d 1044 (citing Shepherd v. Comm’r, 115 T.C. 376, 389 (2000), 

aff’d 283 F.3d. 1258 (11th Cir. 2002)). The regulation deals with transfers of property to a 
corporation, but has been applied to FLPs and LLCs. See id. 

27 Id. 
28 See Louis A. Mezzullo, 812-3d T.M., Family Limited Partnerships and Limited 

Liability Companies, at A-44 to A-45, A-60 to A-64 (discussing estate planning with FLPs 
and LLCs); see also HOWARD M. ZARITSKY & RONALD D. AUCUTT, STRUCTURING ESTATE 

FREEZES: ANALYSIS WITH FORMS, (2d ed. 1997). 
29 See, e.g., Senda, 433 F.3d 1044: Shepherd v. Comm’r, 115 T.C. 376 (2000), aff’d 

283 F.3d 1258 (11th Cir. 2002). 
30 638 F. Supp. 2d 1277 (W.D. Wash. 2009). 
31 115 T.C. 376 (2000), aff’d 283 F.3d 1258 (11th Cir. 2002)). 
32 433 F.3d 1044. 
33 See Linton, 638 F. Supp. 2d at 1290. 
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of the 47% gift tax valuation discounts that the plaintiffs claimed in their 
refund suit.34 

Although only a district court decision,35 this case holds significant im-
portance for estate planners. Its importance lies not with the court’s finding 
that a disputed and uncertain sequence of transactions resulted in the mak-
ing of indirect gifts, but rather because the court held the following: 

The Court also finds persuasive the Government’s 
alternative theory that, even if plaintiffs could establish the 
proper sequence of events, namely funding the LLC before 
gifting interests in it, they nevertheless made indirect gifts 
to their children’s Trusts under the step transaction 
doctrine (emphasis added).36 

Furthermore, in its step transaction analysis, the court did not rely on 
just one of the three legal tests, but instead applied all three tests as follows: 

The binding commitment test is met because plaintiffs 
executed binding Trust Agreements and Gift Documents at 
the same time they took the first step of contributing 
property to the LLC; as counsel for plaintiffs conceded 
during oral argument, these documents would have been 
valid after signing had they never been dated. The end 
result test is likewise satisfied because plaintiffs 
undisputedly had a subjective intent to convey as much 
property as possible to their children while minimizing 
their gift tax liability, pursuant to which they crafted, with 
the aid of an attorney and a tax advisor, a scheme 
consisting of “pre-arranged parts of a single transaction.” 
The pre-arrangement is most apparent in Mr. Linton’s 
explanation for why he did not date the Gift Documents, 
namely in an effort to ensure, for tax purposes, that [the 
broker] completed the transfers of securities before the 
gifts became effective. In addition, the interdependence 
test is met because the undisputed evidence demonstrates 
that plaintiffs would not have undertaken one or more of 

                                                   
34 See id. at 1281. 
35 Appeals go to 11th U.S. Circuit Court of Appeals. For an analysis about differing 

circuit court dicta on the topic, see Mitchell M. Gans & Jonathan G. Blattmachr, Family 
Limited Partnership Formation: Dueling Dicta, 35 CAP. U.L. REV. 1 (2006). 

36 Linton, 638 F. Supp. 2d at 1287. 
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the steps at issue absent their “contemplation of the other 
integrating acts.”37 

The court distinguished Linton from two cases in which the step trans-
action doctrine was determined not to apply, Holman v. Commis-
sioner38and Gross v. Commissioner,39 because a purposeful delay (six and 
eleven days, respectively) between the funding and gifting of interests ex-
isted in those cases.40 In distinguishing Holman and Gross, the Linton court 
further noted that the plaintiffs in Linton did not present any evidence of 
“real economic risk” to assets during the period between funding and gift-
ing.41 

B. Heckerman 

As mentioned above, Heckerman v. United States42 is a gift tax valua-
tion case factually similar to Linton and decided in a refund suit by the same 
federal district court. The plaintiffs in Heckerman transferred significant 
liquid assets into an LLC and, on the same day, transferred LLC interests to 
several family trusts.43 The reported value of the gifts reflected a 58% dis-
count, based on a lack of marketability for minority interests.44 

As in Linton, the court in Heckerman initially focused on the sequence 
of steps taken by the taxpayers.45 Although the contributions to the LLC and 
the assignments to the children’s trusts occurred on the same date, the tax-
payers argued that the gifts were subsequent to the contributions. However, 
the taxpayers testified that they could not recall the exact date when they 
executed the documents.46 The court rejected the taxpayers’ argument, find-
ing that a “plethora of evidence to the contrary existed.”47 The court again 
relied upon Shepherd and Senda, as well as Treasury Regulation section 
25.2511-1(h)(1), to uphold the Service’s determination that the taxpayers 
made an indirect gift of the underlying LLC assets and were not entitled to a 
                                                   

37 Id. at 1288–89 (quoting Penrod v. Comm’r, 88 T.C. 1415, 1429 (1987)) (citations 
omitted). 

38 130 T.C. 170 (2008). 
39 96 T.C.M. (CCH) 187 (2008). 
40 See Linton, 638 F. Supp. 2d at 1289. 
41 See id. at 1290. 
42 No. C08-0211-JCC, 2009 WL 2240326 (W.D. Wash. July 27, 2009). 
43 See id. at *1–*2. 
44 See id. at *3. 
45 See id. at *1–*3. 
46 See id. at *2. 
47 Id. at *9. 
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discount.48 The court found the gifts made (in Heckerman) to be unlike the 
gifts made in Estate of Jones.49 The court noted that the taxpayer in Estate 
of Jones “completely reflected” the contribution of the property to the part-
nership in the taxpayer’s capital account.50 

Similar to the court’s distinction in Linton, the court in Heckerman dis-
tinguished the case from Holman and Gross by pointing out that no delay 
existed between the Heckermans’ transfer of property to the LLC and the 
gifts of the LLC interests.51 The court noted that the taxpayers submitted no 
evidence to prove a “real economic risk that the LLC units would change in 
value between any alleged time intervening between the funding and the 
gifting.”52 The nature of the assets transferred to the LLC apparently in-
cluded a beach house in Malibu and $2.85 million in mutual funds.53 

Most importantly, the court did not stop with its indirect gift analysis 
but also agreed with the Service’s alternative argument that the two-step 
process of transferring assets to the LLC and gifting the LLC interests was a 
single “integrated transaction” under the step transaction doctrine.54 The 
court found that two of the three alternative articulations of the step transac-
tion doctrine were satisfied under the facts of the case.55 The end result test 
was met because the court found that the taxpayers “clearly had a subjective 
intent to convey property to their children while minimizing their tax liabili-
ty, [under] . . . a scheme consisting of pre-arranged parts of a single transac-
tion.”56 The interdependence test also was met because the court found suf-
ficient evidence in the record to prove that the plaintiffs would not have 
made the contribution to the LLC but for the anticipated discount in calcu-
lating gift taxes.57 While the court found that the binding commitment test 
was not met, the court determined that such a finding was not necessary to 
the application of the step transaction doctrine to the case.58 

                                                   
48 See id. at *5–*7. 
49 See id. at *12 citing Estate of Jones, 116 T.C. 121 (2001). 
50 See id. at *6. 
51 See id. at *15. 
52 Id. 
53 See id. at *2 and *15. 
54 See id. at *12–*13. 
55 See id. at *13. 
56 Id. 
57 See id. at *14. 
58 See id. at *13–*14. 
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C. Pierre II 

Unlike Linton and Heckerman, in which the funding step and transfer 
step were collapsed, the steps collapsed by the Tax Court in Pierre II were 
two transfers—one a gift and the other a sale.59 The taxpayer undertook the 
transfers as part of a planning strategy initially to fund a family trust with a 
gift (planners often refer to such a gift as a “seed gift”)60 and then to have 
the trust purchase assets from the grantor in exchange for a promissory 
note.61 

1. Relevant Facts 

On July 13, 2000, Suzanne Pierre organized a single member LLC 
known as the Pierre Family, LLC (Pierre LLC).62 On July 24, 2000, she 
created two trusts, one for her son and one for her granddaughter.63 On Sep. 
15, 2000, she funded the Pierce LLC with $4.25 million in cash and public-
ly traded securities.64 Twelve days later, she transferred all of her interest in 
the Pierre LLC to each of the two trusts in equal shares.65 Of the 50% trans-

                                                   
59 Pierre II, 99 T.C.M. (CCH) 1436 (2010). 
60 See id. at 1436–38. To avoid the sale being treated as a disguised gift or the note 

being deemed a retained equity interest, practitioners often recommend gifting assets to the 
family trust prior to the sale. See Suzanne Tucker Plybon & Jeremy T. Ware, Longer Lives 
and Greater Wealth: Solutions to the Gifting Dilemma, EST. PLAN., Oct. 2008, at 17, 21–22. 
The value of the gift is typically 10% of the purchase price. See id. For additional analysis of 
this topic, see ZARITSKY & AUCUTT, supra note 28; see also Michael D. Mulligan, Sale to a 
Defective Grantor Trust: An Alternative to a GRAT, EST. PLAN., Jan. 1996, at 3. 

61 See Pierre II, 99 T.C.M. (CCH) at 1436–38. The typical planning objective is to sell 
minority blocks of the LLC to the trust at the lowest defensible price (taking into 
consideration discounts for such factors as lack of control and lack of marketability) in 
exchange for a promissory note bearing interest at the minimum level necessary to avoid 
making a taxable gift. See Plybon, supra note 60, at 21–22. In simple terms, the desired 
outcome is for the value of the LLC interests owned by the family trust at the end of the note 
term to be worth more than the total amount of principal and interest paid out from the trust. 
See id. To the extent that this outcome is achieved, the excess appreciation is effectively 
passed to the family trust free of any gift tax. See id. Valuation discounts can play heavily in 
creating this excess appreciation, especially when the underlying assets within the LLC 
consist of marketable securities. The expectation being that the LLC interests will at some 
point blossom back to full market value in the hands of the family trust and free of transfer 
taxes. 

62 See Pierre II, 99 T.C.M. (CCH) at 1437. 
63 See id. 
64 See id. at 1438. 
65 See id. 
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ferred to each trust, she and her advisors determined that 9.5% would be 
treated as a gift (apparently, the amount that could be transferred by use of 
her remaining applicable credit amount) and that the remaining 40.5% 
would be treated as a sale and undertaken in exchange for a promissory 
note.66 Over the next eight years, Pierre LLC made distributions to the trusts 
so that the trusts could make the yearly interest payments.67 No principal 
payments were ever made.68 

Pierre filed a Form 709, United States Gift (and Generation-Skipping 
Transfer) Tax Return, for 2000 and reported the gift to each trust of the 
9.5% Pierre LLC interest.69 She reported the value of the taxable gift to each 
trust as $256,168 (determined by multiplying a 9.5% interest times the 
$26,965 appraisal value of a 1% nonmanaging interest in Pierre LLC).70 In 
valuing the transfers for Federal gift tax purposes, she discounted the value 
of the interests by 10% for lack of control and 30% for lack of marketability 
for a 36.55% cumulative discount.71 This valuation formula resulted in no 
gift tax being paid on the transfers after application of unified credit.72 

2. Step Transaction Analysis 

The primary argument advanced by the Service was that the taxpayer’s 
intention was to transfer 50% of the LLC interests to each trust and that the 
gift and sale transfers were divided and characterized as separate steps for 
the sole purpose of reducing or eliminating gift tax.73 The taxpayer respond-
ed that the gift transfers and the sale transfers each had a business purpose 
independent from the other and, therefore, should be valued separately.74 

The Tax Court agreed with the Service and found that “nothing of tax-
independent significance” occurred in the moments between the gift trans-
actions and the sale transactions.75 The court found that the steps were 
planned as part of a single transaction and that multiple steps were used 

                                                   
66 See id. Seemingly, the terms of the notes, i.e., interest rate and security, were such 

that the terms represented fair and adequate consideration had the value of the LLC interest 
not been contested. See Pierre II, 99 T.C.M. (CCH) 1436. 

67 See id. at 1438. 
68 See id. 
69 See id. 
70 See id. 
71 See id. at 1440. 
72 See id. at 1438. 
73 See id. at 1439. 
74 See id. 
75 Id. at 1440. 
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solely for tax avoidance purposes.76 The court undertook a factual investiga-
tion to make its determination.77 The court first observed that all the trans-
fers to the family trust occurred on the same day and that no distinguishable 
amount of time occurred between them.78 The court then noted that the 
record indicated that the taxpayer intended to “transfer her entire interest in 
Pierre LLC without paying gift tax” and that she did so “within the time it 
took for four documents to be signed.”79 If this was not enough, the court 
also made a point to highlight that the taxpayer’s accountant failed to char-
acterize the gift and sale transfers as separate transactions in the LLC’s 
records.80 Accordingly, the Tax Court held that the taxpayer had made a gift 
to each trust of a 50% interest in Pierre LLC to the extent the interest ex-
ceeded the value of the promissory note executed by the trust.81 

Fortunately for the taxpayer in this case, the Service did not have the 
opportunity to present evidence on the valuation issue itself (due to the ra-
ther unusual manner in which the issue was raised and proceeded through 
trial).82 Seemingly in an effort to achieve the result it wanted, the Tax Court 
used the taxpayer’s own expert (reluctantly, we can suppose) to testify as to 
what a proper discount may be on the larger aggregated block of LLC inter-
ests.83 The court then reduced the lack of control discount only modestly—
from 10% to 8%.84 The lack-of-marketability discount was not reduced at 
all.85 

The court never expressly stated in its opinion which, if any, of the 
three alternative tests it used to support its determination that the step trans-
action doctrine applied. With regard to the binding commitment test, the 
court presented no discussion or argument that the taxpayer was in any way 
legally bound to undertake any of the steps.86 The court’s opinion does use 
language associated with the mutual interdependence test—“we find noth-

                                                   
76 See id. 
77 See id. at 1439. 
78 See id. 
79 Id. 
80 See id. The accountant’s testimony that his contemporaneous description of the 

events was done in error was apparently unpersuasive as the court stated “we do not easily 
ignore Mr. Reiner’s contemporaneous description of the transaction.” Id. 

81 See id. at 1440. 
82 See id. 
83 See id. 
84 See id. 
85 See id. 
86 See Pierre II, 99 T.C.M. (CCH) 1436 (2010). 
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ing of tax-independent significance occurred between . . .”—but it seems 
more plausible that the court relied upon the end result test.87 For example, 
the court’s discussion focused primarily on the fact that the each trust ended 
up with 50% of the LLC interests after both steps were taken.88 Also, the 
court did not focus on the relationship between the steps themselves nor 
hold that the steps individually had no legal significance. Rather, the court 
only found that the taxpayer undertook the transfers simultaneously and, 
that when taken together, the transfers created an end tax result (namely, a 
larger valuation discount) different than had the taxpayer undertaken the 
transfers separately.89 

The extent to which the holding in Pierre II will impact estate planning 
with LLC and FLP interests remains to be seen. On the one hand, the Tax 
Court did not use the step transaction doctrine to ignore the creation and 
funding of the Pierre LLC itself (which it had actually hinted at in a foot-
note in Pierre I) or to collapse the entire sales transaction.90 In fact, the 
court found that the taxpayer “list[ed] several nontax reasons for establish-
ing Pierre LLC.”91 Most significantly, the court upheld fairly generous val-
uation discounts for transfers of interests in an LLC that held marketable 
securities.92 In that light, some could read the opinion as simply a narrow 
extension of the step transaction doctrine under a set of bad facts. 

On the other hand, planners are now uncertain as to how far the Tax 
Court may be willing to reach in collapsing separate intra-family gift and 
sale transfers (or multiple sales) involving LLC or FLP units. Planners 
should now recognize that the Service can invoke step transaction doctrine 
under certain factual circumstances to aggregate blocks of LLC and FLP 
units for gift tax valuation purposes even though aggregation otherwise 
would be prohibited.93 Perhaps even worse for planners, this decision may 
give the Service additional motivation (if not precedent, depending on ap-

                                                   
87 Id. at 1440. 
88 See id. at 1439–40. 
89 See id. 
90 See id.; Pierre I, 133 T.C. No. 2, 2 n.4 (2009). 
91 Pierre II, 99 T.C.M. (CCH) at 1439. 
92 See id. at 1440–41. 
93 See, e.g., Rev. Rul. 93-12, 1993-1 C.B. 202. The Service ruled favorably to taxpayers 

that it will no longer assume that all voting power held by family members must be 
aggregated for purposes of determining whether the transferred interests should be valued as 
part of a controlling interest. See id. Likewise, a minority discount will not be disallowed 
simply because a transferred interest, when aggregated with the interests held by other family 
members, is no longer a minority interest. See id. 
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peals) to challenge the legitimacy of any planning strategy that contem-
plates a combination or series of gift and sale transactions, such as install-
ment sales to grantor trusts. Moreover, a future decision logically could ex-
tend the reasoning of Pierre II to ignore formulaic based transfers that use 
adjustment or defined-value clauses to characterize the amount of a gift or 
the recipient of a gift based solely on tax results.94 

As a practical matter, even before this case, most planners understood 
the need to allow for a sufficient and identifiable time period between steps 
when undertaking any tax sensitive planning strategy. The significance of 
Pierre II, however, will likely be that planners must now additionally con-
sider whether specific facts exist to support a finding that something of 
“tax-independent significance” occurred during this time period. 

V. CONCLUSION 

As has been shown above, recent case law suggests that the Service will 
likely increase its use of the common law step transaction doctrine to chal-
lenge gift tax valuation discounts in cases involving intrafamily transfers of 
LLC or FLP units. Estate planners should now be alert to the fact that the 
proper sequence and timing of events may no longer be enough to avoid ap-
plication of the doctrine by courts. To avoid having the funding and transfer 
steps collapsed into one, practitioners should be prepared to show that the 
value of the entity units was subject to real economic risk during this time 
period. To avoid having multiple transfer steps collapsed (and the transferred 
units aggregated), practitioners should be prepared to show that something of 
tax-independent significance occurred in the time period between the trans-
fers. How to do this will depend somewhat on the underlying assets and fac-
tual circumstances. Conceivably, two identically sequenced and timed trans-
actions could fare differently under a step transaction challenge depending 
on the nature of the underlying assets and the economic events that occur 
between steps. Factors such as price fluctuation, changes in asset structure 
and holdings, and risk of loss between steps are likely to be key criteria in all 
cases. How much fluctuation, asset change, and risk are necessary are ques-
tions that the courts are sure to flesh out in future decisions. The lessons of 
Linton, Heckerman, and Pierre II, however, should at least keep practitioners 
from inadvertently stepping on the step transaction doctrine traps. 

                                                   
94 The Service has not had much success in challenging such clauses in the past. See, 

e.g., McCord v. Comm’r, 120 T.C. 358 (2003) (providing an example of where the Tax 
Court rejected the Service’s integrated step transaction argument), rev’d, 461 F.3d 614 (5th 
Cir. 2006). 
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Roughly eighty percent of all eminent domain takings are settled out of 
court. However, very little research has ever been conducted on the type of 
treatment individual property owners receive during eminent domain set-
tlement negotiations. The little research that does exist reveals that individ-
uals often receive widely different treatment from condemning authorities 
during this process. While some property owners receive lowball offers 
from condemning authorities, other similarly situated property owners often 
get exceedingly generous settlement offers from these same authorities. 
Traditionally, property owners upset with their treatment during the settle-
ment process have relied primarily on “just compensation” and “bona fide 
offer” challenges, which only provide a partial remedy to this problem and 
fail to ensure that property owners receive equal treatment from condemn-
ing authorities. 

Surprisingly, property owners have never used the Equal Protection 
Clause to challenge disparate treatment suffered during the eminent domain 
settlement process. However, two recent decisions by the Supreme Court, 
Village of Willowbrook v. Olech1 and Engquist v. Oregon Department of 
Agriculture,2 expand the scope of the “class of one” Equal Protection doc-
trine and protect individuals from arbitrary and irrational treatment by the 
government. This Article argues that these recent developments in Equal 
Protection jurisprudence may provide property owners a more effective way 
to challenge disparate treatment and ensure that they are entitled to an offer 
of the same material terms by a condemning authority to purchase their 
property as the authority offers to other similarly situated property owners. 

I. INTRODUCTION 

Since the Supreme Court handed down its decision in Kelo v. City of 
New London,3 scholars have deluged the legal community with an almost 

                                                   
1 See 528 U.S. 562 (2000). 
2 See 478 F.3d 985 (9th Cir. 2007). 
3 545 U.S. 469 (2005). 
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endless supply of scholarship.4 Scholars’ analyses have focused primarily 
on two issues: the courts’ definition of the Fifth Amendment’s “public use” 
requirement and the requirement that a condemning authority pay the prop-
erty owner just compensation.5 As these are the explicit requirements in the 
Fifth Amendment, focusing attention on these two substantive issues is a 
good starting point. However, underlying these discussions is the assump-
tion that condemning authorities and property owners will battle over these 
issues in court, with the eventual outcomes subject to the courts’ restraining 
influence. 

This assumption, however, is often erroneous as the vast majority of 
eminent domain takings never reach a courtroom. Roughly eighty percent of 
the properties acquired by authorities exercising their eminent domain pow-
ers are transferred through a bargained settlement in which the condemning 
authority and the property owner agree to terms of sale without requiring a 
court ruling.6 Moreover, the number of eminent domain cases that reach the 
filing stage has declined steeply since Kelo reduced the ability of property 
owners to mount a public use defense.7 This decline suggests that the per-
cent of eminent domain disputes that are resolved in negotiated settlements 
is increasing. 

                                                   
4 A search for Kelo on Westlaw in the “Journal and Law Review” database produces 

over 1,000 scholarly works. See also John M. Zuck, Kelo v. City of New London: Despite 
the Outcry, The Decision Is Firmly Supported By Precedent, 38 U. MEM. L. REV. 187, 188 
(2007) (“Kelo spawned (literally) hundreds of case comments, notes, and articles written by 
professors, practitioners, and students.”). 

5 See, e.g., Daniel Kelly, The “Public Use” Requirement in Eminent Domain Law: A 
Rationale Based on Secret Purchases and Private Influence, 92 CORNELL L. REV. 1 (2006); 
see also Lucas Asper, The Fair Market Value Method of Property Valuation In Eminent 
Domain: “Just Compensation” or Just Barely Compensating?, 58 S.C. L. REV. 489 (Spring 
2007); Marisa Fegan, Just Compensation Standards and Eminent Domain Injustices: An 
Underexamined Connection and Opportunity for Reform, 6 CONN. PUB. INT. L.J. 269, 269 
(Spring 2007) (“Courts and commentators have always paid significantly less attention to 
questions about just compensation than their public use counterparts; just compensation 
remains somewhat in the shadows of the takings debate.”); Dale Orthner, Toward a More 
“Just” Compensation in Eminent Domain, 38 MCGEORGE L. REV. 429 (2007). 

6 See Nicole Stelle Garnett, The Neglected Political Economy of Eminent Domain, 105 
MICH. L. REV. 101, 126 (Oct. 2006); (“Most academic discussions of the undercompensation 
problem overlook another important fact: the compensation that a property owner receives 
almost always results from a bargain between the owner and a [t]aker, rather than a judicial 
determination of the property’s fair market value.”). 

7 See Orthner, supra note 5, at 438 (citing DANA BERLINER, OPENING THE FLOODGATES: 
EMINENT DOMAIN ABUSE IN THE POST-KELO WORLD, 1, 2-3, (2006), http://www.castle 
coalition.org/pdf/publications/floodgates-report.pdf). 
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Little attention has been paid to this settlement process. Consequently, 
we know relatively little about how the overwhelming majority of property 
owners who lose their property through eminent domain are actually 
treated.8 What little we do know about the settlement process is unsettling. 
According to Garnett (who conducted the only study this writer could find 
published in the last thirty years about the types of deals reached in the emi-
nent domain settlement process), large disparities exist in how condemning 
authorities treat property owners. In her article, The Neglected Political 
Economy of Eminent Domain, Garnett studied the settlements reached in St. 
Joseph County, Indiana, between the county and homeowners forced to give 
up their homes so that General Motors and American Motors could build a 
new automobile plant.9 

While Garnett focused primarily on the fact that most property owners 
received surprisingly generous settlement offers from the county, averaging 
157% of the appraised market value of the property transferred to the au-
thority, her data also revealed large disparities in the amounts paid to indi-
vidual property owners. While she did not report the amount paid to each 
owner for the property itself, she disclosed that the county provided proper-
ty owners with tenant-assistance payments ranging from $5,250 to $24,308 
and replacement-value stipends ranging from $44,674 to $85,500.10 More-
over, the town also provided some property owners with special payments 
that the town did not provide to others. For example, the town paid for one 
homeowner to dig up the trees on her old property and to replant them on 
her new property.11 The county also gave one family extra relocation assis-
tance money to enable them to buy a new home in the same neighborhood 
that the owner lived in before the condemnation.12 This new home allowed 
the owner’s children to attend the same school that they were attending 
prior to the condemnation.13 

The large disparities revealed in Garnett’s data are consistent with other 
anecdotal accounts of disparate treatment of property owners during the 
eminent domain process. For example, Laurie Cohen and Todd Lighty, 
writing for the Chicago Tribune, accused the city of Chicago of changing its 
appraisal methodology to award a property owner with alleged ties to the 

                                                   
8 See Garnett, supra note 6, at 104. 
9 See id. at 131. 
10 See id. at 134. 
11 See id. at 133. 
12 See id. 
13 See Garnett, supra note 6, at 133. 
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mayor more money than the writers thought the owner deserved.14 The city 
gave the property owner more than twice the amount that he would have 
been entitled to if the city had used its typical appraisal methodology.15 In 
another example in 2002, the city of Murphy, Texas, widened a road that 
ran through the center of town.16 City officials admitted that in most cases 
the city offered owners substantially more than the appraised value of the 
property, but that it offered some owners less than the property’s appraised 
value.17 The mayor justified this disparate treatment with the statement, 
“‘We have to stop somewhere . . . . We’re using taxpayer money.’”18 

The revelation that property owners can receive significantly different 
amounts of compensation19 for similar properties in eminent domain settle-
ments is disturbing. While the lack of scholarly attention to this disparate 
treatment makes it difficult to fully understand its cause, several plausible 
explanations are possible. Undoubtedly, much of the disparity is the natural 
product of a well-fought negotiation between a condemning authority and 
property owners—a property owner who is willing to aggressively pursue 

                                                   
14 Laurie Cohen & Todd Lighty, For Insider, Park a Gold Mine, CHIC. TRIB., Oct. 24, 

2007, at 1. The city agreed to reappraise the land using a methodology that was different 
from the methodology normally used by the city, which resulted in a payout to the property 
owner of $1.2 million instead of $520,000 under the traditional methodology. 

15 See id. 
16 See April M. Washington, City’s Offers on Houses Criticized: Officials Deny 

Accusations that They Gave Low-Ball Bids, DALLAS MORNING NEWS, Apr. 3, 2002 at 4B. 
17 See id. 
18 Id. (quoting the City of Murphy’s mayor, Roy Bentle). 
19 Compensation can include many different types of payments beyond just 

compensation for the fair market value of the property. The range of additional forms of 
compensation varies from state to state and municipality to municipality and can often be 
influenced by individual state statutory requirements. See Christopher W. Smart, Legislative 
and Judicial Reactions to Kelo: Eminent Domain’s Continuing Role in Redevelopment, 
PROB. & PROP. Mar.-Apr. 2008, at 60, 61-63 (Mar. 2008). Condemnors often compensate 
property owners for such things as the cost of replacement property, moving costs, and the 
costs to reestablish a business. See id. In some states, statutory requirements that condemnors 
pay property owners a premium above and beyond the fair market price of the property also 
influence the amount of compensation agreed upon in settlement. For example, Indiana 
requires condemnors to pay property owners 125% of the fair market value of the land or 
allow the property owner to trade his land for a parcel of equal size, and provide the owner 
for business losses when taking agricultural land. See IND. CODE ANN. § 32-24-4.5-8(1) 
(LexisNexis 2006). Additionally, when the condemnor is taking a property owner’s 
residence, the condemnor must pay the property owner 150% of the property’s fair market 
value. See id. § 32-24-4.5-8(2). In Michigan, a condemnor must pay homeowners at least 
125% of the fair market value of their property when it is taken through eminent domain. See 
MICH. CONST. art. 10, § 2 (amended 2006). 
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the maximum possible settlement will fare better than a property owner who 
is either unwilling to fight or not as skilled at negotiating. Moreover, those 
who bargain on behalf of a condemning authority have varying degrees of 
negotiating skills, and some negotiations provide a condemning authority 
with a superior tactical advantage. 

However, these issues are likely not the only factors that result in dispa-
rate compensation awards. Perhaps some property owners receive preferen-
tial treatment during the settlement process due to political favoritism or 
corruption. Perhaps a condemning authority believes that particular owners 
are naïve, ignorant, or lack the ability to fight for equal compensation, and 
therefore, the authority can take advantage of their vulnerability, at the same 
time providing more generous settlements to those whom it believes are 
more likely to fight for more favorable compensation. Perhaps there is no 
logic at all to the disparate treatment, and property owners are simply sus-
ceptible to the whims of government officials’ moods and irrationality. 
Whatever the reason for these disparities in treatment during the settlement 
process, this sort of treatment is wrong. 

The disparate treatment is unjust to the recipients of the less generous 
settlement offers when compared to the treatment of similarly situated prop-
erty owners. All citizens should be entitled to equal treatment from the gov-
ernment. The property owners’ acquaintance with government officers, or 
their sophistication, should not affect this treatment. As the Pennsylvania 
Supreme Court famously wrote: “The power of eminent domain, next to 
that of conscription of man power for war, is the most awesome grant of 
power under the law of the land.”20 Consequently, the government victimiz-
ing the vulnerable while rewarding those who are fortunate enough to re-
ceive better treatment is an abuse of power in the worst way. 

Some might argue that getting the government the best possible deal 
should be the goal of all condemning authorities who enter into any sort of 
settlement negotiation, as is typical in negotiations between private parties. 
However, although condemning authorities do have a duty to minimize 
costs for taxpayers, they also have a duty to treat property owners with 
equality. Equality is required because eminent domain settlement negotia-
tions are not typical real estate negotiations in which property owners are 

                                                   
20 Winger v. Aires, 89 A.2d 521, 522 (Pa. 1952). Numerous cases and scholars have 

cited the Pennsylvania Supreme Court’s passage in discussing the use of eminent domain. 
See, e.g., Gross v. City of Pittsburgh, 828 A.2d 1007, 1009 (Pa. 2003); City of Oakland v. 
Oakland Raiders, 220 Cal. Rptr. 153, 156 (Cal. Ct. App. 1985); Lisa J. Tobin-Rubio, 
Eminent Domain and the Commerce Clause Defense: City of Oakland v. Oakland Raiders, 
41 U. MIAMI L. REV. 1185, 1187 n.15 (1987). 
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free to walk away from the negotiations and sell their property to someone 
else.21 A property owner who believes that she is being unfairly treated can-
not simply walk away from the transaction. Instead, the property owner is 
forced to choose between two undesirable options: either acquiesce to the 
proffered treatment by accepting the condemning authority’s offer or refuse 
the offer, leading to an eminent domain action in court in which the proper-
ty owner bears the costs of litigation.22 

Disparate treatment not only negatively affects those who are the 
recipients of unequal treatment, it also adversely affects the general public 
when condemning authorities offer overly generous settlements to preferred 
property owners. While offering to pay property owners more than the fair 
market value for their property is often a logical fiscal policy because it can 
prevent the condemning authority from having to pay the high litigation 
costs associated with getting condemnation approval in court,23 overly gen-
erous settlements offered to some preferred property owners can also under-
cut the public’s best interest. When the government freely offers some 
property owners treatment that is too generous, whether due to corruption, 
political favoritism, or negligent negotiating, it eviscerates two of the prima-
ry purposes of the government’s eminent domain power: the need to prevent 
individual property owners from enriching themselves at the public expense 
and the need to promote public goods.24 

This raises the question: what remedies are available to property owners 
to challenge disparate treatment suffered during the eminent domain settle-
ment process? Traditionally, when property owners wish to challenge their 
treatment during the eminent domain settlement process, they rely on just 
compensation and bona fide offer challenges. This Article argues that these 
defenses are inadequate and that property owners should look to the recent 

                                                   
21 See Nadia E. Nedzel & Walter Block, Eminent Domain: A Legal and Economic 

Critique, 7 U. MD. L.J. RACE, RELIGION, GENDER & CLASS 140, 151 (2007). 
22 Both the Federal Government and some states provide property owners with 

reasonable attorneys’ fees. See 5A PATRICK J. ROHAN & MELLIN A. RESKIN, NICHOLS ON 

EMINENT DOMAIN, § G15.01 (3d ed. 2009). However, often these fees are linked to the 
compensation award, whereby a property owner must receive a greater award in court than 
offered in negotiations to receive attorneys’ fees. See id. 

23 See Abraham Bell & Gideon Parchomovsky, Taking Compensation Private, 59 STAN. 
L. REV. 871, 887 (2007). 

24 See James Geoffrey Durham, Efficient Just Compensation As a Limit on Eminent 
Domain, 69 MINN. L. REV. 1277, 1277 (1985) (“[E]minent domain is an equitable 
compromise between the needs of the public and the rights of the individual. . . . The 
government is not precluded from acquiring needed land because the property owner either 
refused to sell or demanded a prohibitively high price for the land.”). 
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developments in the “class of one” Equal Protection doctrine to challenge 
the disparate treatment suffered during the eminent domain settlement 
process. Part II discusses the deficiencies of traditional remedies used by 
property owners to protect their rights in eminent domain settlement negoti-
ations and explores the potential for remedying those gaps using the “class 
of one” Equal Protection doctrine. Part III analyzes the “class of one” doc-
trine, its contentious history, and where the current doctrine lies following 
two murky Supreme Court decisions, Village of Willowbrook v. Olech25 and 
Engquist v. Oregon Department of Agriculture.26 Part IV applies the “class 
of one” Equal Protection jurisprudence to the disparate treatment of proper-
ty owners during eminent domain settlement negotiations and explains how 
property owners facing this situation might use the “class of one” doctrine 
to protect their rights. 

II.   THE DEFICIENCIES OF THE COMMON REMEDIES 

A. The Traditional Remedies Fail to Provide Equal Treatment 

In the past, property owners receiving less generous material terms in 
an eminent domain settlement negotiation compared to the offers received 
by other similarly situated property owners relied on two causes of action. 
They either asserted that the authority’s offer failed to satisfy the Fifth 
Amendment’s just compensation requirement or claimed that the authority 
violated statutes requiring the authority to make property owners bona fide 
offers prior to filing an eminent domain action.27 While these two causes of 
action may protect property owners from truly lowball offers, neither type 
of challenge provides property owners a remedy that results in equal treat-
ment. Moreover, the two causes of action identified above present practical 
difficulties that make it hard for property owners to challenge the treatment 
from condemning authorities. 

                                                   
25 528 U.S. 562 (2000). 
26 128 S. Ct. 2146 (2008). 
27 The Federal Government and almost all states require the condemning authority to 

make a bona fide offer to the property owner before filing an eminent domain action with a 
court. See 27 AM. JUR. 2d Eminent Domain § 441 (2004). While states differ on requirements 
of what constitutes a bona fide offer, courts have held that an offer that is for an 
unreasonably low amount violates a condemning authority’s statutory obligation. See 
Michael A. DiSabatino, Sufficiency of Condemnor’s Negotiations Required as Preliminary to 
Taking in Eminent Domain, 21 A.L.R. 4th 765 § 2(a) (1983). (“[C]ourts have held that the 
prerequisite of good–faith negotiation has not been satisfied where the circumstances 
indicated that the condemnor’s method of valuation was arbitrary or resulted in such a low 
offer as to be unreasonable.”). 
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Let us suppose that a town desires to build a school, and to do so it must 
acquire the properties of two homeowners. The two properties have identi-
cal fair market values of $200,000. The town generously offers the first 
homeowner $300,000 for his property. However, the town offers the second 
homeowner only $190,000. Any homeowner who receives such unequal 
treatment would rightfully be upset. However, even if successful, neither a 
just compensation or a bona fide offer challenge would provide the second 
homeowner with an entitlement to similar terms as the first homeowner. 
This is because the courts interpret the just compensation requirement and 
bona fide offer statutes as providing property owners only with an entitle-
ment to their property’s fair market value.28 Therefore, while these causes of 
action may provide a minimum indemnity for property owners, they fail to 
ensure a property owner’s right to equal treatment. 

Furthermore, evidence also suggests that the high litigation costs asso-
ciated with just compensation and bona fide offer challenges often prevent 
property owners from going to court to protect even those minimal rights. 
Owners often accept less than the fair market value for their land because 
litigation costs would outweigh the potential increase in compensation even 
if their efforts proved fruitful.29 This problem is particularly acute for the 
least-wealthy property owners whose lots are often the cheapest.30 Not only 
are the poorest property owners the least likely to be able to afford up-front 
litigation costs, but the cheaper the lots, the less property owners can expect 
to gain if they are successful in their just compensation or bona fide offer 
claims.31 

For example, when a condemning authority offers a property owner 
$190,000 for his $200,000 home, the logical homeowner will acquiesce to 
the government’s offer because it would almost certainly cost more than 

                                                   
28 The interpretation that the Just Compensation Clause requires condemning authorities 

to indemnify property owners with the fair market value of the property is well settled law. 
See United States v. Miller, 317 U.S. 369, 374 (1943) (“[T]he courts early adopted, and have 
retained, the concept of market value.”); see also Palazollo v. United States, 533 U.S. 606, 
625 (2001); City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687, 734 
(1999). Courts have also held that statutes that require condemning authorities to make a 
bona fide offer to property owners, while not specifically requiring the offer to equal the fair 
market value of the property, must make a reasonable attempt to equal it and must be based 
on valuation techniques that attempt to establish the fair market value of the property. See, 
e.g., Unger v. Ind. & Mich. Elec. Co., 420 N.E.2d 1250 (Ind. Ct. App. 1981); see also City of 
Naperville v. Old Second Nat’l. Bank of Aurora, 763 N.E.2d 951 (Ill. App. Ct. 2002). 

29 See Bell & Parchomovsky, supra note 23, at 887–88. 
30 See id. at 889. 
31 See id. 
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$10,000 in litigation fees to contest the shortfall. Additionally, in situations 
in which property owners do not have the financial means to pay attorney’s 
fees out-of-pocket to bring either a just compensation or bona fide offer 
challenge, little incentive exists for attorneys to represent the property own-
ers on a contingency fee arrangement because the attorneys’ remuneration, 
even if successful, is so low. A 1976 empirical study of eminent domain 
compensation shows that these theoretical concerns are borne out in prac-
tice.32 The study found that property owners owning low value lots obtain 
lower quality legal representation and as a result, typically settle for sub-
stantially less than the fair market value of their land in eminent domain 
settlements.33 

B. What About Equal Protection? 

The fact that these two traditional remedies both fail to provide property 
owners with equality in treatment during the eminent domain settlement 
process and present practical difficulties for property owners who wish to 
fight for their rights leaves one to ask whether other doctrines might make 
the desired relief available. One possibility lies in the Equal Protection 
Clause of the United States Constitution.34 

Bringing an Equal Protection challenge against a condemning authority 
for disparate treatment might accomplish three things. First, it might reduce 
the number of overly generous settlement offers condemning authorities 
make. Under the current regime, while condemning authorities are political-
ly accountable for the deals they reach with property owners,35 they have 
faced minimal legal scrutiny for offering some property owners more gen-
erous settlement terms than is necessary. If property owners could success-
fully bring Equal Protection claims against condemning authorities for treat-
ing other property owners differently, condemning authorities’ treatment 
would likely converge. There would be an added deterrent for municipali-
ties not to treat insiders and the politically favored better than property 
owners who are more vulnerable. 

                                                   
32 See generally Patricia Munch, An Economic Analysis of Eminent Domain, 84 J. POL. 

ECON. 473 (1976). 
33 See id. at 488. 
34 The Equal Protection Clause of the Fourteenth Amendment provides “nor shall any 

state . . . deny to any person within its jurisdiction the equal protection of the laws.” U.S. 
CONST. amend. XIV § 1. 

35 It can be damaging for public officials to be seen as favoring some property owners 
over others or needlessly spending limited public resources. See, e.g., Cohen & Lighty, supra 
note 14, at 1; see also Washington, supra note 16. 
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Second, providing a new cause of action would increase property own-
ers’ leverage in eminent domain settlement negotiations. If an owner can 
show that other similarly situated property owners were paid greater com-
pensation than he was offered, the threat of an Equal Protection lawsuit 
might place political pressure on condemning authorities who do not want 
their constituents to see them as violators of their constituents’ Equal Pro-
tection rights. Accordingly, this may help to correct some of the disparity in 
bargaining power between condemning authorities and property owners 
who enter negotiations. 

Third, in cases in which the treatment of property owners does not con-
verge, such a claim might open a path for a property owner to receive addi-
tional compensation beyond the fair market value of the property. For ex-
ample, if a property owner is facing condemnation and he can show that his 
neighbors received more than the fair market value for their property or re-
ceived additional forms of compensation, such as relocation benefits, it 
might provide the property owner with a constitutional guarantee to these 
same material terms. This would also help a property owner gain better 
access to legal services. As previously discussed, many property owners 
facing the threat of condemnation cannot afford legal representation be-
cause the gap between a lowball offer and the fair market value is often not 
large enough to entice an attorney to offer representation on a contingency 
fee basis. Allowing a property owner to bring an Equal Protection claim 
could lead to a greater award, thus providing an attorney working on a con-
tingency fee arrangement more of an incentive to represent property owners 
going through the eminent domain process. Consequently, an Equal Protec-
tion claim may also have the collateral effect of providing property owners 
with legal representation on the more conventional claims associated with 
just compensation and public use. 

Currently, no one appears to have argued that a condemning authority 
violated the owner’s Equal Protection rights by failing to offer the same 
material terms to one property owner that it offered other property owners. 
This is surprising. One might think that property owners, faced with losing 
their homes or businesses, would look to the Equal Protection Clause to 
protect themselves during the eminent domain process because the Supreme 
Court has interpreted the public use and just compensation protections so 
narrowly, thereby essentially eviscerating these protections. 

One can speculate as to why property owners, faced with unequal 
treatment in an eminent domain settlement process, have not attempted to 
bring Equal Protection claims. Perhaps those property owners who realized 
that their neighbors received more generous offers and who were aware of 
Equal Protection rights were able to use the threat of an Equal Protection 
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suit to secure a better offer. This, however, seems unlikely. A more plausi-
ble explanation is that property owners have not tested the bounds of Equal 
Protection rights in the eminent domain settlement context. Thus, a property 
owner’s rights are not clearly defined. 

III.    EQUAL PROTECTION AND THE HISTORY AND APPLICATION 
OF THE “CLASS OF ONE” DOCTRINE 

A. The Application of Broad Equal Protection Principals to Eminent 
Domain Settlements 

The Fifth Amendment and Equal Protection Clause of the Fourteenth 
Amendment surely act as a bar on government classifications that treat 
groups of citizens differently based on their membership in protected 
groups.36 It is hard to imagine that a court would deny a plaintiff’s Equal 
Protection claim if, for example, they could prove that a town was making 
generous offers to white property owners while providing lower offers to 
nonwhite property owners. Similarly, the court would presumably rule 
against a town if women could prove that they received lower offers than 
men because of their gender. But this is not the form that most discrimina-
tion in the eminent domain settlement process takes. Condemning authori-
ties treat property owners differently for a myriad of reasons other than their 
membership in a particular group. For example, town officials may choose 
to condemn two adjacent properties and decide to give one owner a very 
generous settlement offer because the one owner is politically connected;37 
town officials may hold some hostility or dislike for a particular owner and 
thus use a different valuation method to calculate the fair market value than 
they use for other residents in the town to pay less to the disliked owner; or 
the woeful plight of one resident might appeal to the good-hearted nature of 
a town official and move the official to concede to the resident’s demands 
while driving a much harder bargain with others who do not garner the 
same sympathies. 

The question is whether these sources of disparate treatment are action-
able violations of a property owner’s Equal Protection rights. Even though 
all forms of disparate treatment may seem iniquitous and anachronistic to 

                                                   
36 See Robert Farrell, Classes, Persons, Equal Protection, and Village of Willowbrook 

v. Olech, 78 WASH. L. REV. 367, 367 (2003) (“In most contexts, the basic role of the Equal 
Protection Clause is to act as a limit on government classifications.”). 

37 See, e.g., Cohen & Lighty, supra note 14, at 1. The city agreed to reappraise the land 
of an owner, who was allegedly an insider, using a methodology that was different from the 
methodology normally used by the city, which resulted in a payout to the property owner of 
$1.2 million instead of $520,000 under the traditional valuation methodology. See id. 
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the spirit of the Fourteenth Amendment, the courts have long struggled with 
the idea of just what type of protections the Equal Protection Clause pro-
vides. On the one hand, the Court stated in Shelly v. Kraemer,38 “The rights 
created by the first section of the Fourteenth Amendment are, by its terms, 
guaranteed to the individual.”39 However, for most of the Court’s history, it 
did not interpret the Amendment to provide an individual right to be treated 
similarly to those who are similarly situated.40 Recognizing that discrimina-
tion between groups is inherent in many government actions, the Court in-
stead chose to interpret the Equal Protection Clause as providing a right not 
to be placed within a classification or kept out of a classification receiving 
disparate treatment unless there was a sufficient relationship to a govern-
ment purpose.41 Under this interpretation of the Equal Protection Clause, the 
property owner who receives disparate treatment compared to other similar-
ly situated property owners for reasons other than an illegitimate classifica-
tion into a group would be unable to bring an Equal Protection claim. 

However, there has long been an alternative and historically far less ac-
cepted view of the Equal Protection Clause which interprets the Clause also 
to provide an individual, who is not a member of a protected class, the right 
to be treated equally by governments to other similarly situated individu-

                                                   
38 334 U.S. 1 (1948). 
39 Id. at 22. The Court has often also referred to the Fourteenth Amendment as creating 

a “personal right to equal protection.” Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 202 
(1995); see, e.g., Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 
743 (2007) (quoting Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)); City of 
Charlotte v. Local 660, Int’l Ass’n of Firefighters, 426 U.S. 283, 285 (1976). 

40 See Robert C. Farrell, Equal Protection: Overinclusive Classifications and Individual 
Rights, 41 ARK. L. REV. 1, 2 (1988) (“Yet, despite occasional assertions to the contrary, the 
equal protection clause does not protect individual rights.”) Farrell wrote this article prior to 
the Supreme Court’s decision Olech. 

41 See RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE OF CONSTITUTIONAL LAW, 
§ 18.1–.2 (3d ed. 1999) (“If the classification does not meet the appropriate standard of 
review, the legislation has failed to have a sufficient relationship to the required 
governmental purpose.”); see also LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW, 
1438 (2nd ed. 1988) (“First, equality can be denied when government classifies so as to 
distinguish, it its rules or programs, between persons who should be regarded as similarly 
situated in terms of the relevant equal protection principles [. . .] Second, equality can be 
denied when government fails to classify, with the result that its rules or programs do not 
distinguish between persons who, for equal protection purposes, should be regarded as 
differently situated.”); Farrell, supra note 40, at 2-3 (“Rather, the equal protection clause 
serves only to impose limits of the government’s ability to classify.” (citing Parham v. 
Hughes, 441 U.S. 347, 358 (1979) (plurality opinion) (“The function of that provision of the 
Constitution is to measure the validity of classifications created by state laws.”))). 
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als.42 Those who subscribe to this interpretation often call this the “class of 
one” Equal Protection doctrine.43 Throughout the history of Equal Protec-
tion jurisprudence, many courts have treated the “class of one” doctrine ei-
ther with ambivalence or outright hostility, fearful that by recognizing such 
a claim, they would open the door to an almost endless supply of litiga-
tion.44 

In 2000, the Supreme Court gave credence to the “class of one” Equal 
Protection doctrine in Village of Willowbrook v. Olech45 holding that an in-
dividual can bring an Equal Protection claim not just based on discrimina-
tion suffered due to an illegitimate classification into a group, but also 
“where the plaintiff alleges that she has been intentionally treated different-
ly from others similarly situated and that there is no rational basis for the 
difference in treatment.”46 Under this interpretation of the Equal Protection 
Clause, a property owner might be able to claim that he is constitutionally 
entitled to be treated equally to other similarly situated property owners that 
received more generous settlement offers from a condemning authority. 

However, in 2008, the Court limited the applicability of the “class of 
one” doctrine in Engquist v. Oregon Department of Agriculture.47 In Eng-
quist, the Court held that the “class of one” doctrine does not apply to gov-
ernment actions taken by the government as an employer, and thus govern-
ment employees are barred from bringing “class of one” claims.48 In doing 
so, it reasoned: 

There are some forms of state action, however, which by 
their very nature involve discretionary decisionmaking 
based on a vast array of subjective, individualized 

                                                   
42 See Farrell, supra note 36, at 367 (“However, there has always been a less well-

known, less influential version of the Equal Protection Clause that emphasizes, not 
classifications, but the protection of individual persons without regard to their membership in 
any particular class.”). 

43 See id. 
44 Hortensia S. Carreirra, Protecting the Class of One, 36 REAL PROP. PROB. & TR. J. 

331, 349 (2001) (“[T]he fear of constitutionalizing every arguably different application of 
law impedes a ready acceptance of class of one claims. The federal circuits have struggled 
with the issue and have arrived at different conclusions. On one hand, some circuits have 
explicitly rejected class of one claims.”). 

45 528 U.S. 562 (2000). 
46

 Id. at 564. 
47 128 S. Ct. 2146, 2151 (2008). 
48 See id. at 2157 (“Public employees typically have a variety of protections from just 

the sort of personnel actions about which Engquist complains, but the Equal Protection 
Clause is not one of them.”). 
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assessments. In such cases the rule that people should be 
“treated alike, under like circumstances and conditions” is 
not violated when one person is treated differently from 
others, because treating like individuals differently is an 
accepted consequence of the discretion granted.49 

The question is whether, after Engquist, the “class of one” doctrine re-
mains broad enough to protect the interests of property owners who receive 
worse treatment from condemning authorities compared to other similarly 
situated property owners. 

B. The “Class of One” Doctrine Before Village of Willowbrook v. Olech 

As one might expect, the Supreme Court’s adoption of the “class of 
one” doctrine in 2000 in Olech led to a renewed discussion of the Equal 
Protection Clause in legal scholarship. Despite this scholarship, the origins 
of the “class of one” doctrine are unclear. While some scholars, such as 
Robert Farrell, argue that “there has always been a less-well known, less 
influential version of the Equal Protection Clause,”50 the courts did not 
openly embrace the “class of one” doctrine until the mid-1990s.51 Nor will 
one find any mention of the “class of one” doctrine in most constitutional 
law treatises until after Olech.52 While some courts did allow individuals to 

                                                   
49 Id. at 2154. 
50 See Farrell, supra note 36, at 367. 
51 See Nordlinger v. Hahn, 505 U.S. 1, 10 (1992) (“[T]he Equal Protection Clause 

requires only that the classification rationally further a legitimate state interest.”); see also 
Oyler v. Boles, 368 U.S. 448, 456 (1962) (“[I]t was not stated that the selection was 
deliberately based upon an unjustifiable standard such as race, religion, or other arbitrary 
classification. Therefore grounds supporting a finding of a denial of equal protection were 
not alleged.”). 

52 For examples of treatises that fail to mention any interpretation of the Equal 
Protection Clause other than acting as a right not to be illegitimately classified, see ROTUNDA 

& NOWAK, supra note 41, § 18.2; see also TRIBE, supra note 41, § 16-1, at 1438. 
First, equality can be denied when government classifies so as to 

distinguish, in its rules or programs, between persons who should be regarded 
as similarly situated in terms of the relevant equal protection 
principles. . . . Second, equality can be denied when government fails to 
classify, with the result that its rules or programs do not distinguish between 
persons who, for equal protection purposes, should be regarded as differently 
situated. 

Id. 
Since Olech, constitutional law treatises have added mention of the “class of one” 

doctrine, but the discussion of the doctrine is quite brief. See, e.g., RONALD D. ROTUNDA & 

JOHN E. NOWAK, TREATISE OF CONSTITUTIONAL LAW, § 18.2 (3d ed. 1999 & Supp. 2007) 
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occasionally prevail on Equal Protection claims without claiming the dis-
crimination was based on an illegitimate classification, these cases were 
exceptions to the main body of Equal Protection jurisprudence.53 

Not until 1995 did a court present a “class of one” theory that recog-
nized and attempted to more fully delineate the boundaries of Equal Protec-
tion rights when applied to individuals who suffer from unequal treatment 
compared to similarly situated individuals but not as a result of membership 
in an illegitimate disfavored group. In Esmail v. Macrane,54 the Seventh 
Circuit accepted an argument that the Equal Protection Clause provides an 
individual right to equal protection that is broader than simply providing 
protection from illegitimate classification.55 In this case, a liquor store own-
er brought suit against the mayor of Naperville, Illinois, alleging that the 
city violated his right to Equal Protection when it denied his application to 
renew his liquor license because of a “deep-seated animosity” toward the 
store owner.56 The plaintiff alleged that, due to this “deep-seated animosi-
ty,” the mayor used trumped-up charges to deny his application while rou-
tinely granting licenses and license renewals to other similarly situated liq-
uor dealers who had similar or more serious infractions.57 

Writing the opinion of the court, the Seventh Circuit’s Judge Richard 
Posner, while recognizing that the plaintiff’s claim was “an unusual kind of 
equal protection case” because it differed from the two typical types of 
Equal Protection cases (cases in which a government singled out members 
of a vulnerable group and cases in which laws made irrational distinctions 
between groups of people), stated that the plaintiff ought to have a remedy 
if he could prove that the mayor had a “malignant animosity toward him.”58 
Posner explained that while most courts adopted an interpretation of the 
Equal Protection Clause maintaining that one could bring an Equal Protec-
                                                   
(“Add new text and new note to the start of the section: If the government applies the law in a 
certain manner to all persons except a single individual, that single individual may bring an 
equal protection claim against the government even though the individual is ‘a class of 
one.’”); see also ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPALS AND POLICIES, 
§ 9.1.2, at 676–77 (3d ed. 2006). 

53 See, e.g., Ciechon v. City of Chi., 686 F.2d 511, 522 (9th Cir. 1982) (“The 
disciplinary proceedings against Ciechon also constituted a denial of equal protection of the 
law because they represented an arbitrary, irrational decision to discriminate among the two 
paramedics, Ciechon and Ritt, who were equally responsible for the welfare of the patient on 
all ambulance runs.”). 

54 53 F.3d 176 (7th Cir. 1995). 
55 See id. 
56 See id. at 177–78. 
57 See id. at 178. 
58 Id. at 178–79. 
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tion claim only when the person bringing the claim is a member of a group 
consisting of multiple members, this interpretation was flatly wrong because 
“there is no such rule.”59 Moreover, Posner argued that, “[C]lassifications 
should be scrutinized more carefully the smaller and more vulnerable the 
class is. A class of one is likely to be the most vulnerable of all, and we do 
not understand therefore why it should be denied the protection of the equal 
protection clause.”60 

The court held that individuals could indeed bring Equal Protection 
claims. However, unlike claims brought under the other interpretations of 
the Equal Protection Clause in which members of suspect classes did not 
need to prove the motivating factor causing the discriminatory actions, 
Posner wrote that a plaintiff could bring a “class of one” claim only if he 
could prove that the government action was motivated by animus or ill will 
and was wholly unrelated to a legitimate state objective.61 

Shortly after Esmail, Judge Posner reaffirmed his “class of one” inter-
pretation of the Equal Protection Clause in Indiana State Teachers Ass’n v. 
Board of School Commissioners of Indianapolis.62 In this case Posner, writ-
ing the opinion of the court, went even further, explaining his rationale for 
allowing an individual to bring a claim without requiring proof that the in-
dividual suffered discriminatory treatment due to the individual’s member-
ship in a particular group: 

The equal protection clause does not speak of classes. A 
class, moreover, can consist of a single member. . . . To 
make “classification” an element of a denial of equal 
protection would therefore be vacuous. There is always a 
class. . . .  

It would be especially odd to refuse the protection of 
the clause in a case in which two identical entities were 
treated differently, on the ground that since they are 
identical they must belong to the same class. If the two are 
truly identical the treatment of them must be 
discriminatory; treating likes as unlike is the paradigmatic 
case of the unequal protection of the laws.63 

                                                   
59 See id. at 180. 
60 Id. 
61 See id. 
62 101 F.3d 1179 (7th Cir. 1996). 
63 Id. at 1181. 
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Finding Posner’s “class of one” theory compelling, some of the other 
circuits followed suit and adopted the “class of one” doctrine into their 
Equal Protection jurisprudence. For example, four months after Esmail, the 
First Circuit, citing the Posner decision, recognized that while they were 
undecided on whether a single act of malice directed against an individual 
could give rise to an Equal Protection claim or whether there needed to be a 
campaign of maliciousness, the Equal Protection Clause did provide a rem-
edy for an individual who suffered “bad faith or malicious intent to injure” 
in the absence of invidious discrimination due to membership in a group.64 
The Second Circuit also adopted this view shortly after Esmail in Crowley 
v. Courville.65 Even though the court ruled against the plaintiff bringing the 
Equal Protection claim because he had not met his burden of proof, the 
court did make clear that it interpreted the Equal Protection Clause to pro-
vide a cause of action if a plaintiff could show that the government had sin-
gled him out with the intent to cause injury.66 

Nevertheless, some plaintiffs bringing Equal Protection claims under 
the “class of one” doctrine met resistance in other federal circuits less eager 
to expand the scope of the Fourteenth Amendment. For example, shortly 
after Esmail, the Sixth Circuit refused to allow a plaintiff to bring an Equal 
Protection claim in Futernick v. Sumpter Township.67 In Futernick, a plain-
tiff alleged that a town violated his Equal Protection rights by selectively 
enforcing state environmental regulations only against him.68 The court 
dismissed this claim, citing the Supreme Court’s Oyler decision,69 which 
held that if a plaintiff did not allege discrimination based on classification 
into a group, then an Equal Protection claim could not be brought.70 The 
Futernick court explained: 

                                                   
64 Rubinovitz v. Rogato, 60 F.3d 906, 911-12 (1st Cir. 1995). In Rubinovitz, the court 

held that the plaintiff’s allegations that the town officials’ decisions to over-aggressively 
pursue health code violations by ordering the utility companies to disconnect the plaintiff 
from gas service, water, and sewer hook-ups was cognizable because “there was some 
evidence that other residents similarly situated did not suffer the same penalty.” Id. at 912. 

65 76 F.3d 47 (2d Cir. 1996). In Crowley the plaintiff challenged a denial of a parking 
variance, alleging that he was singled out by the town’s zoning board. 

66 See id. at 53. 
67 78 F.3d 1051 (6th Cir. 1996). 
68 See id. at 1056. 
69 See id. at 1058. 
70 See id. at 1056–58; Oyler v. Boles, 368 U.S. 448, 456 (1962) (“[I]t was not stated 

that the selection was deliberately based upon an unjustifiable standard such as race, religion, 
or other arbitrary classification. Therefore grounds supporting a finding of a denial of equal 
protection were not alleged.”). 
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[W]e see compelling reasons that the sundry motivations 
of local regulators should not be policed by the Equal 
Protection Clause of the United States Constitution, absent 
the intent to harm a protected group or punish the exercise 
of a fundamental right. The sheer number of possible cases 
is discouraging. . . . 

. . . . 
 . . . [T]he presence of personal animosity should not 

turn an otherwise valid enforcement action into a violation 
of the Constitution.71 

Similarly, the Fifth Circuit refused to allow individuals to bring “class 
of one” claims. In Wheeler v. Miller,72 the Fifth Circuit dismissed an Equal 
Protection claim brought by a plaintiff because “[w]hile his petition alleges 
a ‘pattern of discrimination’ and that [the plaintiff] ‘has been discriminated 
against,’ his petition did not allege discrimination based on his membership 
in a particular class.”73 

Thus, a split was formed between the circuits as to whether an individu-
al could bring an Equal Protection claim absent a showing that the govern-
ment discriminated against the individual because of her membership in a 
particular group. Moreover, the circuits that adopted the “class of one” doc-
trine appeared to clash with the Supreme Court’s jurisprudence holding that 
the Equal Protection Clause only protects individuals from illegitimate clas-
sification.74 Consequently, the issue was ripe for Supreme Court review. 

C. Village of Willowbrook v. Olech 

It did not take long for the Supreme Court to take up the issue of the 
“class of one” doctrine. In 2000, the Supreme Court addressed the circuit 
split head on, granting certiorari to the petitioner in Village of Willowbrook 
v. Olech75 to determine whether the “class of one” doctrine was a valid in-
terpretation of the Equal Protection Clause. 

The case began when Grace Olech brought suit in the Northern District 
of Illinois, alleging that the Village of Willowbrook (Village) violated her 
Fourteenth Amendment Equal Protection rights when she requested that the 
Village connect her property to the town water supply.76 The Village cus-

                                                   
71 Futernick, 78 F.3d at 1058–59. 
72 168 F.3d 241 (5th Cir. 1999). 
73 Id. at 251. 
74 See Oyler v. Boyles, 368 U.S. 448 (1962). 
75 528 U.S. 562 (2000). 
76 See Olech v. Vill. of Willowbrook, 160 F.3d 386, 387 (7th Cir. 1998). 
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tomarily required property owners to grant the town a fifteen-foot easement 
to allow for the Village to access the water main.77 However, instead of ask-
ing Olech for the customary fifteen-foot easement, the Village demanded 
that she grant it a thirty-three-foot easement so that the Village could also 
widen the road on which Olech lived.78 According to Olech, the Village’s 
demand was motivated by its desire to retaliate against her because she had 
previously successfully sued the Village for injuries caused by the Village’s 
negligent installation and enlargement of culverts located near her proper-
ty.79 Olech refused to give the city the larger easement, and after three 
months the Village relented and connected the water in exchange for the 
customary fifteen-foot easement.80 Olech then sought damages for the three 
months she was without water.81 

The district court, quoting the Seventh Circuit’s Esmail decision, 
granted the Village’s motion to dismiss Olech’s complaint on the grounds 
that Esmail required a plaintiff to allege both that the disparate treatment 
was motivated by malice and that she was victim to an “orchestrated cam-
paign of official harassment.”82 The district court found that the plaintiff did 
not meet this latter requirement.83 

Olech then appealed this decision to the Seventh Circuit.84 The Seventh 
Circuit overturned the district court holding that the plaintiff had met the 
“class of one” Equal Protection requirements.85 Judge Posner, writing for 
the court, held that the district court had misread his Esmail decision.86 The 
court explained that it did not actually require a plaintiff to prove an orches-
trated campaign of official harassment.87 Instead, Posner clarified that the 
“class of one” doctrine only “requires proof that the cause of the differential 
treatment of which the plaintiff complains was a totally illegitimate animus 
toward the plaintiff by the defendant.”88 The Village sought certiorari from 
                                                   

77 See id. 
78 See id. 
79 See id.; see also Vill. of Willowbrook, 610 N.E. 2d 709 (Ill. App. Ct. 1993) (deciding 

the previous suit). 
80 See Olech, 160 F.3d at 387. 
81 See id. 
82 See id. at 388. 
83 See id. 
84 See id. 
85 See id. at 388. 
86 See id. 
87 See id. (“Nothing in the Esmail opinion, however, suggests a general requirement of 

‘orchestration’ in vindictive-action equal protection cases, let alone a legally significant 
distinction between ‘sheer malice’ and ‘substantial ill will.’”). 

88 Id. 
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the Supreme Court, which the Court granted “to determine whether the 
Equal Protection Clause gives rise to a cause of action on behalf of a ‘Class 
of One’ where the plaintiff did not allege membership in a particular class 
or group.”89 

In an astonishingly short decision (only one and a half pages long), the 
Supreme Court unanimously affirmed the Seventh Circuit’s decision, rec-
ognizing “class of one” Equal Protection claims and abandoning its long-
held position that the Equal Protection Clause only protects individuals 
from illegitimate discrimination based on their membership in a particular 
group.90 While the adoption of the “class of one” doctrine was surprising, 
instead of simply endorsing the doctrine in the form articulated by Posner 
and the other circuit courts, which required animus, the Court went further 
and stated that animus was not necessary to make an Equal Protection 
claim. In its per curiam decision, the Court wrote, “Our cases have recog-
nized successful equal protection claims brought by a ‘class of one’, where 
the plaintiff alleges that she has been intentionally treated differently from 
others similarly situated and that there is no rational basis for the difference 
in treatment.”91 

According to Olech, a plaintiff bringing a “class of one” claim needs 
only to prove three things: (1) intentional disparate treatment, (2) from those 
similarly situated, and (3) the disparate treatment was motivated by irration-
al and wholly arbitrary reasons.92 

The Court applied this three part test to Olech’s complaint and found 
that she had met her pleading requirements. The Court explained that her 
complaint, alleging that the town demanded a thirty-three-foot easement 
from her and only a fifteen-foot easement from others, could be fairly con-
strued to show that the Village had intentionally treated her differently from 
other similarly situated individuals. One could also fairly construe the alle-
gation that the town eventually did connect Olech’s property to the water 
supply after receiving only a fifteen-foot easement as an allegation that the 
Village’s demand was “irrational and wholly arbitrary.”93 Therefore, the 
Court remanded the case back to the district court for resolution. 

In justifying its decision to allow Olech to prevail using the “class of 
one” doctrine, the Court cited two Equal Protection cases, Allegheny Pitts-

                                                   
89 Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000). 
90 See Oyler v. Boyles, 368 U.S. 448, 456 (1962). 
91 Olech, 528 U.S. at 564–65. 
92 See id. 
93 Id. at 565. 
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burgh Coal Co. v. County Commission of Webster City94 and Sioux City 
Bridge Co. v. Dakota County,95 and interestingly made the claim that these 
cases “recognized successful equal protections brought by a class of one,” 
thus implying that the Court had recognized “class of one” claims all 
along.96 In both of these cases, the plaintiffs claimed that the local taxing 
authorities violated their Equal Protection rights because the authorities 
taxed them differently than other similarly situated property owners.97 Al-
though it is true that these two cases do seem to provide a broader interpre-
tation of the Equal Protection Clause than the Court took in the vast majori-
ty of its Equal Protection opinions, the Court did not explain how these two 
cases can be squared with cases prohibiting “class of one” claims.98 There-
fore, it leaves one to wonder whether the Court simply provided the only 
two anachronistic cases it could find in its case law to justify its adoption of 
the “class of one” doctrine rather than acknowledge that the Court was mak-
ing a significant departure from its previous Equal Protection jurisprudence. 

In Olech the Court, in its per curiam decision, not only made clear that 
individuals could bring “class of one” claims, but surprisingly, the Court 
also lowered the bar by eliminating the animus requirement thus making it 
easier than it was prior to Olech and after Esmail for those who receive dis-
parate treatment to bring claims.99 However, not all agreed with the Court’s 

                                                   
94 488 U.S. 336 (1989). 
95 260 U.S. 441 (1923). 
96 See Vill. of Willowbrook v. Olech, 528 U.S. 562, 564–65 (2000). 
97 See Allegheny Pittsburgh Coal Co., 488 U.S. at 338–42; Sioux City Bridge Co., 260 

U.S. at 442–44. 
98 Previous cases can be generally sorted into two categories. The first are cases that 

appear to explicitly require a person bringing an Equal Protection claim to allege that the 
plaintiff’s membership in a particular group caused the disparate treatment. See, e.g., Oyler 
v. Boyles, 368 U.S. 448, 456 (1962) (Without such “arbitrary classification . . . grounds 
supporting a finding of a denial of equal protection were not alleged.”). The second type of 
cases use language that indicates that the Equal Protection Clause protects groups from 
illegitimate classifications, but are silent about whether such protections apply to individuals 
absent classification into a group. See, e.g., Romer v. Evans, 517 U.S. 620, 631 (1996) (“We 
have attempted to reconcile the principle with the reality by stating that, if a law neither 
burdens a fundamental right nor targets a suspect class, we will uphold [it] so long as it bears 
a rational relation to some legitimate end.”). 

99 See, e.g., Michael McGuinness, The Rising Tide of Equal Protection: Willowbrook 
and the New Non-Arbitrariness Standard, 11 GEO. MASON U. CIV. RTS. L.J. 263, 263 (2001) 
(“The Supreme Court’s decision in Willowbrook breathed new life in the Equal Protection 
Clause and clarified the reach of equal protection in non-suspect class contexts for everyone. 
Government arbitrariness and discrimination has been dealt a resounding blow by 
Willowbrook.”). 
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decision to liberalize the “class of one” standards. In his half-page concur-
ring opinion, Justice Breyer, while agreeing with the rest of the Court that 
the Equal Protection Clause provides for “class of one” claims,100 expressed 
his dismay with the Court’s three part test: 

Zoning decisions, for example, will often, perhaps 
almost always, treat one landowner differently from 
another, and one might claim that, when a city’s zoning 
authority takes an action that fails to conform to a city 
zoning regulation, it lacks a ‘rational basis’ for its action 
. . . . in this case the respondent had alleged an extra factor 
as well a factor that the Court of Appeals called ‘vindictive 
action’, ‘illegitimate animus’, or ‘ill will’ . . . . In my view, 
the presence of that added factor in this case is sufficient to 
minimize any concern about transforming run-of-the-mill 
zoning cases into cases of constitutional right.101 

Justice Breyer preferred the standard advanced by Judge Posner that re-
quired plaintiffs bringing “class of one” claims to prove that a government 
treated similarly situated individuals differently because of an animus to-
wards the plaintiff to prevent a flood of claims. 

However, his view did not win out, and after Olech, the law appeared 
quite clear: an individual could bring an Equal Protection claim so long as 
the individual could prove that the government undertook discriminatory 
action for reasons that were irrational or arbitrary. At its most fundamental 
level, Olech validated Posner’s proposition that the Equal Protection Clause 
not only guarantees different suspect classes the right to equal treatment, but 
it also guarantees two members of the same class equal treatment.102 

D. Olech’s Progeny 

While Olech’s pronouncement of the “class of one” doctrine test 
seemed quite clear, several of the lower courts found the Court’s broad ap-
plication of the doctrine problematic. Like Justice Breyer, some courts 
wrestled with the liberal Olech “class of one” standard. In Jennings v. City 
of Stillwater,103 Judge McConnell, writing for the Tenth Circuit, stated: 

                                                   
100 See Olech, 528 U.S. at 565. 
101 Id. at 565–66. 
102 See Ind. State Teachers Ass’n v. Bd. of Sch. Comm’rs of the City of Indianapolis, 

101 F.3d 1179, 1181 (7th Cir. 1996). 
103 383 F.3d 1999 (10th Cir. 2004). 
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In the wake of Olech, the lower courts have struggled 
to define the contours of the class-of-one cases. All have 
recognized that, unless carefully circumscribed, the 
concept of a class-of-one equal protection claim could 
effectively provide a federal cause of action for review of 
almost every executive and administrative decision made 
by state actors.104 

In the end, courts took different approaches when deciding “class of 
one” claims. 

Judge Posner writing for the Seventh Circuit, while supportive of the 
Court’s decision to allow “class of one” claims, continued to impose the 
Esmail animus requirement. Two months after Olech, Posner upheld the 
dismissal of the plaintiff’s “class of one” claim in Hilton v. City of Wheel-
ing.105 Posner dismissed the plaintiff’s allegation that the police singled him 
out for unequal treatment on the grounds that the plaintiff had not met his 
burden of proving animus.106 Instead of reading Olech’s arbitrary and irra-
tional test as a dispositive, he read Olech as providing only the minimal re-
quirements needed for a plaintiff to prevail.107 He reasoned that the Court’s 
acknowledged choice not to address the animus issue gave him the freedom 
to add the additional requirement of animus to the “class of one” require-
ments.108 Posner justified this interpretation by agreeing with Breyer’s 
Olech concurrence, writing that if an individual only had to prove that a 
government’s actions were irrational and arbitrary, “the federal courts 
would be drawn deep into the local enforcement of petty state and local 
laws.”109 

                                                   
104 Id. at 1210–11. 
105 209 F.3d 1005 (7th Cir. 2000). 
106 See id. 1006, 1008. 
107 See id. at 1008. 
108 See id. at 1008 (“The role of motive is left unclear by the Supreme Court’s decision. 

On the one hand the Court recited the standard formula that the equal protection clause 
forbids intentional differences in treatment for which there is no rational basis. On the other 
hand it is said that the claim that difference in treatment was ‘irrational and wholly arbitrary’ 
. . . was sufficient and that the Court was not reaching our ‘alternative theory of ‘subjective 
ill will.‘’”). 

109 Id. The position that the Supreme Court’s Olech decision did not nullify the animus 
requirement has been subsequently followed by some of the district court decisions within 
the Seventh Circuit. See, e.g., Fenje v. Bd. of Governors of the Univ. of Ill., No. 01C9684, 
2002 WL 959837, at *7 (N.D. Ill. May 9, 2002) (“Although Olech II could be read as 
holding that allegations of irrational and wholly arbitrary conduct will suffice even absent an 
allegation of vindictiveness, the Seventh Circuit subsequently recognized that Olech II is 
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The Seventh Circuit was not alone in limiting its interpretation of 
Olech. The First Circuit also took the position that because the Olech deci-
sion did not clearly overrule the vindictive action requirement, courts were 
still free to require plaintiffs to prove this element to prevail on “class of 
one” claims.110 In Walsh v. Town of Lakeville,111 the court laid out what a 
plaintiff had to prove to prevail on a “class of one” claim in the Circuit: “1) 
that she was intentionally treated differently 2) from others similarly sit-
uated 3) without a rational basis for the difference in treatment and 4) that 
the difference in treatment was due to malicious or bad faith intent on the 
part of the defendant to injure her.”112 

However, the First Circuit went even further than Posner, claiming that 
Olech did not overrule its previous “class of one” case law. This decision 
demanded a plaintiff to prove not only malice but also that “the malice/bad 
faith standard is very high and must be ‘scrupulously met.’”113 This stan-
dard, the First Circuit held, could only be achieved by proving that there 
was an “extreme, malicious, orchestrated campaign” against the plaintiff.114 

Although Judge Posner (along with the other judges who joined him in 
the Hilton opinion) and the First Circuit disagreed with Olech’s more le-
nient “class of one” test, other judges on the Seventh and Second Circuits 
believed that the Supreme Court’s decision not to address the animus re-
quirement in Olech created two types of “class of one” claims. A plaintiff 
could prove that the government did either one of the following: 

(1) “intentionally treated [the plaintiff] differently from 
others similarly situated and that there is no rational basis 
for the difference in treatment” or (2) “that the government 
is treating unequally those individuals who are prima facie 
identical in all relevant respects, and that the cause of the 

                                                   
unclear in that it refers to conduct that is both intentional and irrational. Subsequent to Olech 
II, the Seventh Circuit continues to hold that vindictiveness is required for a class of one 
claim.”). 

110 See Walsh v. Town of Lakeville, 431 F. Supp. 2d 134, 144 (Mass. Ct. 2006) 
(“Nevertheless, it is important to consider that although the Supreme Court did not affirm the 
‘vindictive action’ portion of the Seventh Circuit’s Willowbrook opinion, it did not overrule 
it either.”). 

111 431 F. Supp. 2d 134 (D. Mass. 2006). 
112 Id. at 145. 
113 Id. (citing Rubinovitz v. Rogato, 60 F.3d 906, 911 (1st Cir. 1995)). 
114 Id. at 146. 
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differential treatment is a totally illegitimate animus 
toward the plaintiff defendant.”115 

Regardless of how each circuit interpreted Olech, the “class of one” 
opinions issued shortly following Olech did have some commonalities. 
First, all of the courts were sensitive to the problem that the “class of one” 
doctrine, as it was written in Olech, had the potential to lead to a flood of 
litigation.116 Therefore, regardless of which test a particular court adopted, 
the circuits consistently interpreted the “intentionally different treatment” 
and “similarly situated” prongs of the Olech test narrowly.117 

The other striking trend appearing in the Olech progeny was confusion 
amongst the lower courts as to what type of government actions were sub-
ject to “class of one” scrutiny.118 Even though Olech did not exempt any 
types of government action from “class of one” scrutiny and one can infer 
from Breyer’s concurrence that the Olech Court intended for all government 
actions to be subject to the “class of one” claims, some lower courts were 
confused as to whether the doctrine applied to all government actions or 
only those involving property interests. 

For example, in Campagna v. Commonwealth of Massachusetts De-
partment of Environmental Protection,119 although the court dismissed the 
plaintiff’s “class of one” claim because the plaintiff had not met his burden 
of proving that the defendant treated him differently than similarly situated 

                                                   
115 Nevel v. Vill. of Schaumburg, 297 F.3d 673, 681 (7th Cir 2002) (quoting Albiero v. 

City of Kankakee, 246 F.3d 927, 932 (7th Cir. 2001)); see also Bizzarro v. Miranda, 394 
F.3d 82, 87-88 (2d Cir 2005) (establishing that while the Court did not specifically invalidate 
the animus requirement, it did recognize that the Olech requirements were more liberal and 
the plaintiff had met this standard; therefore, the Court did not feel it necessary to make any 
sort of pronouncement as to if one could bring a claim alleging animus.). The Third Circuit 
took an even more favorable view of Olech and did away with any animus requirement. See 
Phillips v. County of Allegheny, 515 F.3d 224, 243–44 (3d Cir. 2008). 

116 See Farrell, supra note 36, at 402–03. 
117 See id.; see also, e.g., Griffen Indus., Inc. v. Irvin, 496 F.3d 1189, 1203-07 (11th 

Cir. 2007). 
118 See Young v. Mahoning County, 418 F. Supp. 2d 948, 959 n.7 (N.D. Ohio 2005) 

(“It is not yet clear whether Olech extends beyond zoning cases . . . .”); see also Campagna 
v. Commonwealth of Mass. Dep’t of Envtl. Protection, 206 F. Supp. 2d 120, 126-27 (D. 
Mass. 2002) (“While this theory may have some validity in certain contexts, if supported by 
adequate allegations, the applicability of the ‘class of one’ theory to an employment-based 
equal protection claim seems dubious. Olech itself was a discriminatory zoning case, and 
Justice Breyer in his separate concurrence expressed concern about transforming ‘run-of-the-
mill zoning cases into constitutional right.’”). 

119 206 F. Supp. 2d 120 (D. Mass. 2002). 
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individuals, the court expressed its confusion as to whether Olech applied to 
government actions as an employer: 

In this case, if plaintiff is correct on the law, any public 
employee convinced that someone similarly situated is 
being treated more favorably could sue his or her employer 
under the Fourteenth Amendment for a violation of equal 
protection. Since practically every employee, public or 
private, is bound to be convinced at some point that he or 
she is getting the short end of the stick, it is not hard to 
imagine the bee hive of constitutional litigation that would 
be generated by this variant of the class of one doctrine. It 
seems unlikely that the Supreme Court intended such a 
dramatic result in its per curiam opinion in Olech.120 

The court expressed a similar view in Young v. Mahoning County, 
Ohio,121 where the court wrote, “It is not yet clear whether the Olech deci-
sion extends beyond zoning cases.”122 Therefore, while the Court granted 
certiorari in Olech, presumably to resolve the circuit split regarding whether 
the “class of one” doctrine was a valid interpretation of the Equal Protection 
Clause of the Fourteenth Amendment, the Court’s opinion did little to create 
consistency across the country. 

E. Engquist v. Oregon Department of Agriculture 

Presumably to clear up some of the confusion caused by Olech, the Su-
preme Court revisited the “class of one” Equal Protection doctrine during 
the 2008 term in Engquist v. Oregon Department of Agriculture.123 Recog-
nizing that lower courts struggled when applying the “class of one” doctrine 
beyond property cases, the Supreme Court granted certiorari to determine if 
the Olech decision governed the relationship between a government and its 
employees.124 

In Engquist the petitioner, Anup Engquist, brought Equal Protection 
claims against the Oregon Department of Agriculture (Department). Eng-
quist, an international food standard specialist, alleged that the Department 
denied her a promotion and later effectively laid her off when the Depart-
ment eliminated her position.125 The collective bargaining agreement that 
                                                   

120 Id. at 127. 
121 418 F. Supp. 2d 948 (N.D. Ohio 2005). 
122 Id. at 958 n.7. 
123 128 S. Ct. 2146 (2008). 
124 See id. at 2148–49. 
125 See id. at 2149 
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set the terms of her employment obligated the Department to either transfer 
her to another position at her level or to allow her to take a demotion if no 
other position at her level was available.126 She declined the demotion and 
instead brought suit alleging, among other things, that the Department had 
violated the Equal Protection Clause of the Fourteenth Amendment.127 

She presented two theories for this cause of action. First, she alleged 
that the Department discriminated against her on the basis of her race, sex, 
and national origin.128 Alternatively, she argued that her “class of one” 
Equal Protection rights were violated, alleging that the Department fired her 
for “arbitrary, vindictive, and malicious reasons.”129 The Department did 
not offer an explanation as to why it effectively terminated Engquist.130 

The district court jury rejected Engquist’s Equal Protection claim based 
on her membership in a protected group, but found in her favor based on the 
“class of one” theory, awarding her $425,000 in compensatory and punitive 
damages.131 The trial court determined that Engquist’s supervisors inten-
tionally treated her differently with respect to their denial of her promotion, 
her transfer request, and her forced termination, and that “arbitrary, vindic-
tive, or malicious reasons motivated this treatment.”132 The Ninth Circuit 
reversed this decision, arguing that, “‘the government as a employer indeed 
has far broader powers than does the government as sovereign,’”133 and 
“[t]he class-of-one theory of equal protection is another constitutional area 
where the rights of public employees should not be as expansive as the 
rights of ordinary citizens.”134 The Ninth Circuit’s decision appeared to 
clash with the Supreme Court’s decision in Olech in which the Court did 
not indicate that the “class of one” doctrine only applies to government ac-
tions based on its power as the sovereign. 

Perhaps surprising to some, the Supreme Court affirmed the Ninth Cir-
cuit’s ruling in a six-to-three decision,135 holding that “a class-of-one theory 
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130 See id. at 2158–59 (Stevens, J., dissenting). 
131 See id. at 2150 (majority opinion). 
132 Id. at 2149–50. 
133 Engquist v. Or. Dep’t of Agric., 478 F.3d 985, 994 (9th Cir. 2007) (quoting Waters 

v. Churchill, 511 U.S. 661, 671 (1994)). 
134 Id. at 995. 
135 See Engquist v. Org. Dep’t of Agric., 128 S. Ct. 2146, 2148 (2008) (forming the 

majority were Justices Roberts, Scalia, Kennedy, Thomas, Breyer and Alito, while Justices 
Souter and Ginsburg joined Justice Stevens in dissent). 
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of equal protection has no place in the public employee context.”136 The 
Court reasoned that it was well settled that the Equal Protection Clause ap-
plies to governments in their role as employers to protect employees from 
discrimination based on their membership in a particular group.137 However, 
the Court held that the “class of one” doctrine does not apply because 
“[g]iven the ‘common-sense realization that government offices could not 
function if every employment decision became a constitutional matter,’” the 
Court has “often recognized that government has significantly greater lee-
way in its dealings with citizen employees than it does when it brings its 
sovereign power to bear on citizens at large.”138 

In Engquist, the Court provided a far more thorough analysis of its in-
terpretation of the “class of one” doctrine than it did in Olech. While the 
Court made clear that public employees are forever barred from bringing 
“class of one” claims against the government for its actions relating to the 
government’s role as an employer, the other types of government actions 
that are exempt from “class of one” scrutiny are far less clear.139 

The Court’s apparent distinction that the government is subject to “class 
of one” scrutiny when it acts as a sovereign but not when its actions are de-
rived from its nonsovereign powers140 makes interpreting the case difficult. 
At the outset of the majority’s analysis, Chief Justice Roberts explains that 
the Court’s decision turned on the fact that there are “unique considerations 
applicable when the government acts as employer as opposed to sover-
eign.”141 Chief Justice Roberts then goes into a lengthy discussion tracing 
this doctrine through the case law, restating no fewer than four more times 
the Court’s position that the government is subject to far more scrutiny 
when it uses its sovereign powers than when it is acting in a capacity other 
than that of sovereign.142 This language suggests that the Court was creating 
                                                   

136 Id. at 2148–49. 
137 See id. at 2150. 
138 Id. at 2151 (quoting Connick v. Myers, 461 U.S. 138, 143 (1983)). 
139 See id. at 2156. 
140 See id. at 2151. 
141 Id. 
142 See id. 

We have long held the view that there is a crucial difference, with respect 
to constitutional analysis, between the government exercising “the power to 
regulate or license, as lawmaker,” and the government acting “as proprietor, to 
manage [its] internal operation.” [quoting Cafeteria & Rest. Workers v. 
McElroy, 367 U.S. 886, 896 (1961)] . . . Thus, “the government as employer 
indeed has far broader powers than does the government as sovereign.” [quoting 
Waters v. Churchill, 511 U.S. 661, 671 (1994)] . . . “The government’s interest 
in achieving its goals as effectively as possible is elevated from a relatively 
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a bright-line rule that “class of one” claims cannot be brought against the 
government when it acts in a capacity other than that of sovereign but is 
subject to scrutiny when it does act as sovereign. 

Yet, Chief Justice Roberts then eviscerates this rule in the next section 
of the opinion where he explains how Engquist’s claims are distinguishable 
from the claims brought in Olech.143 Surprisingly, Chief Justice Roberts did 
not simply explain that in Olech the local government used its sovereign 
powers when it required an easement to provide a public service, thus ex-
posing the Village to “class of one” scrutiny. He instead found that the cru-
cial difference between the two cases was that in Olech there was “the exis-
tence of a clear standard against which departures, even for a single 
plaintiff, could be readily assessed.”144 Therefore, Engquist turned on the 
fact the Department was exercising, what Chief Justice Roberts calls, “dis-
cretionary authority.”145 

What is perplexing about this part of the decision is not that the Chief 
Justice adds a second factor for courts to consider along with whether the 
government is acting as a sovereign when courts are presented with “class 
of one” claims; rather, it is that Chief Justice Robert’s discussion of discre-
tionary authority contradicts the Court’s sovereign requirement. In his ex-
planation of why governments are exempt from “class of one” scrutiny 
when the nature of their actions involves discretionary decisionmaking,146 
Chief Justice Roberts provides a hypothetical illustrating the type of actions 
that qualify for a “class of one” exemption. He explains that if a police of-
ficer stations himself on a busy highway where many drivers speed and 
chooses to select only one random speeding driver to issue a ticket, that 
driver cannot bring a “class of one” claim against the officer or his police 
department.147 Chief Justice Roberts writes, “[A]llowing an equal protection 
claim on the ground that a ticket was given to one person and not to others, 

                                                   
subordinate interest when it acts as sovereign to a significant one when it acts as 
employer.” [quoting Waters v. Churchill, 511 U.S. 661, 675 (1994)] 

 . . . [G]overnment has significantly greater leeway in its dealings with 
citizen employees than it does when it brings its sovereign power to bear on 
citizens at large. 

Id. (citations altered). 
143 See id. at 2152–53. 
144 Id. at 2153. 
145 Id. 
146 See id. at 2154. 
147 See id. 
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even if for no discernable or articulable reason, would be incompatible with 
the discretion inherent in the challenged action.”148 

While Chief Justice Roberts is correct that this hypothetical situation 
does indeed present an excellent example of a situation in which certain 
government agents need to be able to use discretionary decisionmaking and  
in which subjecting these agents to “class of one” claims would undermine 
the government’s ability to carry out its responsibilities, an officer issuing a 
speeding ticket is the quintessential example of a government using its 
power as a sovereign. A government’s police power is the most fundamen-
tal of sovereign powers possessed by a government.149 Therefore, by ex-
empting this type of government action from “class of one” scrutiny, the 
Court belies its own apparent pronouncement made earlier in the decision 
that a government may be exempted from “class of one” scrutiny when act-
ing outside of its powers as a sovereign but has far less leeway “when it 
brings its sovereign powers to bear on citizens at large.”150 While the Court 
made clear that a public employee cannot bring a “class of one” claim 
against her employer, Engquist is a confusing guide by which to measure 
other types of government actions when one must determine whether those 
actions are exempted from “class of one” scrutiny. 

Second, the Court confused a decision that requires the use of discretion 
with a decision that is arbitrary. Justice Stevens points out in his dissent that 
the Court could have ruled against Engquist without exempting public em-
ployer-employee relationships from “class of one” claims. According to 
Justice Stevens, “no need [exists] to create an exception for the public-
employment context in order to prevent these discretionary decisions from 
giving rise to equal protection claims” because “there is a clear distinction 
between an exercise of discretion and an arbitrary decision.”151 

Justice Stevens explains this distinction using Chief Justice Roberts’s 
own hypothetical of a traffic officer randomly issuing a ticket to only one of 
several speeding drivers. According to Justice Stevens, the officer’s “inabil-
ity to arrest every driver in sight provides an adequate justification for mak-
ing a random choice from a group of equally guilty and equally accessible 

                                                   
148 Id. 
149 See Kenneth Farmer, Impact Fees: An Alternative Way to Finance Public Facilities 

In Mississippi, 28 MISS. C. L. REV. 287, 292 n. 43 (2009) (“police power is ‘[t]he inherent 
and plenary power of a sovereign to make all laws necessary and proper to preserve the 
public security, order, health, morality, and justice.’” (quoting BLACK’S LAW DICTIONARY 
(8th ed. 2004))). 

150 Engquist v. Org. Dep’t of Agric., 128 S. Ct. 2146, 2151 (2008). 
151 Id. at 2159 (Stevens, J., dissenting). 
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violators.”152 This is consistent with the Court’s previous Equal Protection 
jurisprudence in which the Court held that state action is legal so long as it 
does “not rely on a classification whose relationship to an asserted goal is so 
attenuated as to render the distinction arbitrary or irrational.”153 Therefore, 
the question should not be whether the driver was randomly selected out of 
the larger group of similarly situated individuals but whether the use of a 
random selection was a rational way of achieving the government’s goal of 
deterring unsafe driving—which it most surely is.154 

This confusion further muddles the Engquist decision because, as it is 
written, Engquist makes it appear that so long as a government agent acts 
using his discretion, he is exempt from “class of one” scrutiny. This prob-
lem was recently the subject of a Seventh Circuit decision in Hanes v. Zu-
rick.155 The plaintiff brought suit against police officers and the police de-
partment, alleging that the officers committed “class of one” Equal 
Protection violations during an ongoing dispute between the plaintiff and 
his neighbors.156 According to the plaintiff’s complaint, both the plaintiff 
and his neighbors made several complaints to the police, and the police al-
ways arrested only the plaintiff regardless of who initiated the complaint.157 
The police moved to dismiss the complaint, arguing that Engquist exempted 
them from “class of one” claims because of the inherent discretion in exer-
cising their police power.158 

In discussing Chief Justice Roberts’s hypothetical, the Seventh Circuit 
pointed out that the police officer who randomly picks out one speeder “has 
no way to distinguish among many speeding drivers. But the officer who 
repeatedly arrests someone solely because of malice does have a way to 
distinguish between the citizen repeatedly arrested and the citizen left 
alone.”159 Moreover, the Seventh Circuit also found that while discretion 
was an essential part of police work, a number of objective constraints on 
this discretion exist, such as Fourth Amendment constraints.160 Therefore, 
while a government agent’s work may necessitate the use of discretion, it 
does not always necessitate that the agent also operate in an arbitrary man-
ner. 
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Finally, in Engquist, the Court also failed to address whether courts are 
permitted to add a vindictiveness, animus, or ill will requirement to the 
Olech test.161 While the Court restated the Olech test no fewer than six 
times in the majority opinion without inserting an animus requirement, the 
Court did not repudiate it either.162 This realization is startling because one 
might have expected the Court to resolve this post-Olech circuit split as the 
appealed Ninth Circuit Engquist decision did include maliciousness as part 
of its “class of one” standard, thus providing the Court with a ripe opportu-
nity to address this issue.163 

After Engquist, one is left to speculate whether the maliciousness re-
quirement survives, at least in some circuits. However, a strong argument 
exists that a plaintiff no longer needs to prove this component when bring-
ing a “class of one” claim, as the Supreme Court never discussed the re-
quirement in either the Olech or Engquist opinions.164 One can then argue 
through negative implication that maliciousness is not a necessary compo-
nent of the “class of one” test. Therefore, to bring a “class of one” challenge 
to a particular government action, a plaintiff must prove four things: (1) in-
tentional disparate treatment; (2) from those similarly situated; (3) the dis-
parate treatment is motivated by irrational and wholly arbitrary reasons; and 
(4) the action is not exempted from “class of one” scrutiny because either 
the action requires discretionary decisionmaking or, to a lesser degree, is 
outside of the scope of the government’s power as a sovereign.165 

IV.   “CLASS OF ONE’S” APPLICATION TO EMINENT DOMAIN 
SETTLEMENT NEGOTIATIONS 

Suppose a town desires to widen an intersection and to do so the munic-
ipality needs to acquire a parcel of land adjacent to the intersection. The 
town can use its eminent domain authority to seize the property, but before 
doing so, according to state statute, it must first make a good faith offer to 
purchase the land.166 Traditionally, the town uses a double appraisal meth-

                                                   
161 See Engquist v. Or. Dep’t of Agric., 128 S. Ct. 2146, 2150, 2153–55 (2008). 
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See, e.g., N.Y. EMINENT DOMAIN PROCEDURE LAW § 303 (McKinney 2003); see also Dep’t 
of Transp. ex rel. People v. 151 Interstate Rd. Corp., 810 N.E.2d 1, 6–7 (Ill. 2004) (“[A] 
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od, whereby the municipality commissions two independent appraisals and 
formulates its offer using the higher of the two, which is obviously more 
favorable for the property owner. Furthermore, the town usually offers 
property owners a 25% premium on their property to settle the matter quick-
ly and provides property owners a generous relocation assistance package, 
which includes reimbursement for the property owners’ moving expenses 
and enables the displaced to secure comparable replacement property.167 
However, suppose in this case, the town commissioned only one appraisal, 
failed to offer the owner a premium, and refused to provide a relocation 
package. Consequently, the property owner not only believes that the 
town’s offer is low, but he also feels wronged because he did not receive the 
same generous premium the town usually offers to other property owners. 
Therefore, he files a “class of one” claim against the town alleging that by 
not offering him the same terms as it does to other property owners, the 
town violated his Equal Protection rights. 

While this hypothetical may be the exception to typical practices used 
by most condemning agencies who most likely aim to achieve some sem-
blance of equality when settling eminent domain disputes, this example is 
nonetheless realistic, and all too often property owners are subject to similar 
types of disparate treatment in the settlement process. As previously dis-
cussed, numerous documented occurrences exist where condemning author-
ities present unequal offers and are willing to reach unequal agreements 
with property owners in various ways that resemble our hypothetical.168 So 

                                                   
good-faith attempt by the condemnor to reach an agreement regarding the amount of 
compensation to be paid is a condition precedent to the exercise of power of 
condemnation.”). 

167 This sort of compensation package is not atypical. Many states have adopted statutes 
that require condemning authorities to pay a premium above the fair market value of the 
property and to pay for moving and relocation costs. See Smart, supra note 19. Under the 
Uniform Relocation Assistance and Real Property Acquisition Policies for Federally 
Assisted Programs (often referred to as the Uniform Relocation Act), the federal government 
is required to pay for actual moving expenses and up to $22,500, in addition to the fair 
market value of the property, to help the displaced homeowner secure comparable 
replacement housing. See 42 U.S.C. §§ 4622–4623(a)(1) (2003). 

168 See, e.g., Garnett, supra note 6, at 134 (showing the condemning authority agreed to 
settlements that included “replacement value stipends” that ranged widely from $441 to 
$85,500); see also Cohen & Lighty, supra note 14 (describing where the city of Chicago 
allegedly used a different appraisal methodology than it usually used to provide one property 
owner a far greater settlement than the property owner would have received if the city had 
used the same appraisal methodology that it uses to appraise the properties of most other 
property owners); Washington, supra note 16 (describing where the mayor of a Texas town 
admitted to paying some property owners substantially more than the fair market value for 
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while the treatment of the property owner in our hypothetical may not be 
the normal practice for most condemning authorities, it seems far from atyp-
ical. 

Therefore, the question needs asking: would our hypothetical property 
owner’s “class of one” Equal Protection claim be viable? Despite the thou-
sands of settlement negotiations entered into each year,169 no record exists 
of a property owner challenging the terms of such a negotiation using the 
“class of one” doctrine. Therefore, one can only speculate as to whether 
such a claim is viable. However, the next section of this paper lays out the 
case for the viability of this claim. This section argues that the eminent do-
main settlement process is not a form of government action that is exempt 
from “class of one” Equal Protection scrutiny. Second, it lays out the addi-
tional requirements that a property owner must satisfy to prevail on an 
Olech type claim. 

A. The Eminent Domain Settlement Process Is Not Exempt From “Class 
of One” Scrutiny 

As a threshold matter, to bring a “class of one” Equal Protection claim 
against a condemning authority, one must first clear the Engquist hurdle—
the eminent domain settlement process must not be exempt from “class of 
one” claims. As discussed in Part III, Engquist and its progeny demonstrate 
that the courts use two criteria when considering whether a particular type 
of government action is exempt from “class of one” scrutiny: (1) does the 
action require discretionary decisionmaking, and to a lesser degree, (2) does 
the government action use the government’s sovereign powers or is it de-
rived from its nonsovereign powers.170 

One who attempts to bring a “class of one” claim challenging disparate 
treatment resulting from an eminent domain settlement negotiation undoubt-

                                                   
their properties and the growing allegations by other home owners that the city was not 
providing this same generous payment to others because the town depleted its resources). 

169 See DANA BERLINER, PUBLIC POWER, PRIVATE GAIN: A FIVE-YEAR, STATE-BY-STATE 

REPORT EXAMINING THE ABUSE OF EMINENT DOMAIN 1-9 (2003), http://www.castlecoalition. 
org/pdf/report/ED_report.pdf. In a study of the use of eminent domain to condemn property 
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condemnation for private parties. Many if not most, private condemnations go entirely 
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do not include the use of eminent domain where property is condemned and ownership 
remains with a public entity instead of ownership passing to another private owner. 

170 See supra Part III. 
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edly satisfies the second of these two criteria. Like the police power, emi-
nent domain is one of the most fundamental powers of the sovereign.171 The 
power of eminent domain has been traced back as far as William the Con-
queror when he claimed all the land of England as his own and subdivided it 
amongst his nobles.172 The sovereign powers of the British Crown trans-
ferred to the states when the colonies won independence, and those rights 
remain with the states today subject to the limitations agreed to in the Con-
stitution.173 

Therefore, being one of the inherent sovereign powers of the govern-
ment, the use of eminent domain and the methods by which governments 
wield this power should be subject to the scrutiny of “class of one” Equal 
Protection claims. Our hypothetical landowner, who is going to lose his 
land because the city wants to widen the intersection, is at the mercy of one 
of the government’s most awesome sovereign powers—the ability of the 
government to seize his land with or without his consent. As the Supreme 
Court explains in Engquist, the government has far less leeway “when it 
brings its sovereign power to bear on citizens at large” than when it acts 
without using its sovereign powers.174 

While eminent domain settlement negotiations are undoubtedly a use of 
a government’s sovereign powers, defining what constitutes an eminent 
domain settlement proceeding may be a more difficult determination. A 
government can enter negotiations to purchase property without raising the 
specter of eminent domain. The government is no different from a private 
party when it makes purchases of nonreal property for such items ranging 
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from office supplies to municipal vehicles.175 Purchasing real property may 
be no different. A government can approach a landowner and make an offer 
just as private party does, and just as with hiring government employees or 
contracting out work, it can purchase real property without using its sov-
ereign powers. 

Consequently, a court first must decide whether the landowner and the 
condemning authority engaged in an eminent domain negotiation or simply 
a negotiation where the government operated as a regular purchaser. When 
determining whether to grant a “class of one” exemption, the line should be 
crossed as soon as it becomes apparent to the property owner that his lack of 
consent to a property transfer will not prevent an eventual transfer. If the 
government acts simply as a purchaser, the seller can refuse to consent to 
the transaction and does so knowing that his lack of consent prevents the 
deal. In an eminent domain settlement, by contrast, the property owner’s 
rejection will not necessarily stop the transfer. Instead, the government 
merely seeks a court order to force a transfer of his property without his 
consent. The evidence of line crossing might differ case to case, but evi-
dence of any threats, either explicit or implied, made by the authority to use 
its eminent domain powers certainly would show that the government is 
indeed using its sovereign powers. 

However, as discussed in Part III, it is unclear just how determinative it 
is that the action in question is derived from one of the government’s sov-
ereign powers.176 As previously discussed, the Supreme Court stated in 
dicta that at least some uses of the police power are indeed exempted from 
“class of one” scrutiny despite the police power also being a fundamental 
power of the sovereign.177 Therefore, one can assume that because eminent 
domain is a fundamental use of a government’s sovereign power, this factor 
would aid in a plaintiff’s argument when bringing a “class of one” claim. 
This factor alone would not likely be sufficient to convince a court to scru-
tinize the government’s treatment of a property owner in an eminent domain 
settlement negotiation by applying the “class of one” doctrine. 

The other Engquist factor is far more integral to overcoming the “class 
of one” exemption hurdle—the courts’ willingness to exempt government 
actions from “class of one” scrutiny when the action involves a sufficient 
                                                   

175 See Roderick M. Hills, The Political Economy of Cooperative Federalism: Why 
State Autonomy Makes Sense and “Dual Sovereignty” Doesn’t, 96 MICH. L. REV. 813, 857–
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amount of discretionary decisionmaking.178 Undoubtedly, this is where the 
analysis becomes more difficult, as condemning authorities are sure to ar-
gue that an eminent domain settlement negotiation inherently involves a 
great deal of discretion. At first blush, this argument may seem convincing 
as the image that many might conjure up of an eminent domain negotiation 
is a city officer sitting at one side of the conference table at city hall and the 
property owner at the other end. Next, the city manager or attorney makes 
an initial offer to purchase the property owner’s land, and the property own-
er then makes his counterproposal. Now the city manager sits pensively, 
deciding whether he should acquiesce to the property owner’s demand that 
the city pay $10,000 more than the city’s initial offer. Certainly, this deci-
sion may require the city manager to use discretionary decisionmaking 
based on subjective and individualized factors in a way that necessitates that 
this sort of decision is exempt from a “class of one” Equal Protection claim. 

However, while this scenario may be the case in some instances, one 
cannot assume that it is true about all eminent domain settlement negotia-
tions, nor all component parts of a settlement negotiation. In Hanes v. 
Zurick,179 the Seventh Circuit explained that while some police actions are 
exempt from “class of one” claims, such as the example in Engquist where a 
police officer chooses to issue a ticket to one speeder chosen at random, 
other police decisions are not exempt from “class of one” scrutiny because 
these decisions are not based on subjective intentions.180 If courts are able to 
separate the objective components from the subjective ones when police 
officers make arrests, courts should be able to make similar distinctions 
when scrutinizing a government’s treatment of a property owner engaged in 
an eminent domain negotiation. 

In the case of eminent domain settlement negotiations, objective criteria 
can be separated from the subjective criteria.181 While certain aspects of the 
negotiation may require a government officer to make certain decisions 
based on the officer’s perceptions about an individual property owner, such 
as whether the officer’s perceptions of whether the property owner will give 
in to the condemning authority’s demands, other decisions are not based on 
the particular traits of property owners. Governments often have objective 
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criteria or policies that guide the authorities’ officers through the different 
steps of the eminent domain process. 

In the case of our hypothetical condemning authority, the town adopted 
a policy of commissioning two appraisals and basing its initial offer on the 
higher of the two appraisals. The town also had a policy of offering property 
owners a relocation assistance package in addition to the fair market value 
of the target property. These decisions by our hypothetical condemning au-
thority are not based on individual determinations about each property own-
er, but instead are objective standards that are usually applied to all property 
owners. Therefore, a court can separate this type of objective criterion from 
subjective criteria, enabling a court to scrutinize some of the town’s actions 
under the “class of one” doctrine. 

When a government deviates from these sorts of policies, it should not 
be entitled to an exemption from “class of one” scrutiny. After all, the adop-
tion of a set of policies is intended to remove the varied discretionary deci-
sionmaking that is determinative in courts’ decisions of whether to exempt 
certain government actions from “class of one” claims. Furthermore, once 
policies are adopted, they become the clear standard by which departures 
can be assessed. As the Supreme Court explained in Engquist, what distin-
guished the plaintiff’s “class of one” claim from the plaintiff’s claim in 
Olech, was that in Olech a clear standard was present whereas in Engquist 
there was not.182 If a property owner can provide a court with evidence that 
the government deviated from its own policies when negotiating with the 
owner, the government should not be entitled to an Engquist exemption. 

While some condemning authorities may not have any policies that 
govern how the authority prepares its initial settlement offer, many do.183 A 
condemning authority might have policies that provide guidance on when 
the authority threatens or pursues quick-take proceedings to increase its 
bargaining power, on how it formulates its offers, on the type of things to 
compensate for (such as whether the authority compensates an owner for 
moving expenses or for an owner’s legal fees), or how long an owner has to 
accept an offer before the authority pursues formal eminent domain pro-
ceedings.184 Condemning authorities should apply these policies equally and 
should be subject to scrutiny when they do not. 
                                                   

182 See Engquist v. Or. Dep’t of Agric., 128 S. Ct. 2146, 2153 (2008). 
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Yet, a municipality should not be able to exempt itself from “class of 
one” scrutiny merely by avoiding formally codifying its eminent domain 
procedures. While not adopting formal policies may make it more difficult 
for a property owner to articulate a deviation from an objective standard, the 
“class of one” doctrine also protects individuals from arbitrary and irrational 
treatment that is not codified. As pointed out in Crippen v. Hemstead,185 one 
of the “class of one” cases decided shortly after Engquist, the court found 
that scrutiny equally applies to a government’s customs and practices as it 
does to official policies so long as one can prove that the government regu-
larly acts pursuant to these customs.186 In explaining its position, the court 
pointed out that in Olech the deviation from custom resulted in a “class of 
one” violation: 

[I]n Olech, the “Class of One” claim was not that the 
village had departed from a particular code provision 
regarding the scope of an easement; rather, plaintiff 
asserted that “substantial ill will” generated by a prior 
lawsuit “caused the Village to depart from its normal 
policy of demanding only a 15-foot easement in exchange 
for providing municipal water.”187 

This explanation is consistent with the non-“class of one” Equal Protec-
tion jurisprudence where the Court holds that the Fourteenth Amendment 
“relate[s] to and cover[s] all the instrumentalities by which the state acts.”188 
The right to Equal Protection protects individuals from all sorts of govern-
ment action whether the discrimination comes through the adoption of a 
formal policy or through nonformal actions.189 

Putting aside the technical arguments as to why the Engquist exemption 
should not apply to eminent domain settlement negotiations, courts should 
not exempt the eminent domain settlement process from “class of one” scru-
tiny as a matter of inherent justice. While judges may not readily admit that 
their moral compass sometimes trumps the technical arguments about the 
nuances of the law, their sense of justice is often more determinative than 
legal dogma when the application of legal rules is unclear. In articulating 
                                                   

185 No. 07-CV-3478 (JFB) (ARL), 2009 WL 803117 (E.D.N.Y. Mar. 25, 2009). 
186 See id. at *8. 
187 Id. (quoting Olech v. Vill. of Willowbrook, 160 F.3d 386, 387 (7th Cir. 1998)). 
188 Raymond v. Chi. Union Traction Co., 207 U.S. 20, 35–36 (1907). 
189 See, e.g., Palmer v. Thompson, 403 U.S. 217, 239 (1971) (holding that despite a 

municipality not adopting a law that prohibited integrated swimming pools, the town’s 
decision to close swimming pools for this purpose was a violation of African Americans’ 
Equal Protection rights). 
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and defending this reality, Judge Posner in his book How Judges Think, ex-
plains: 

Often when impartial analysis does not yield a definite 
answer to an urgent question, emotion takes over and the 
role of the conscious intellect is reduced to that of a 
rationalization . . . . The character of an emotional reaction, 
at once gripping and inarticulable, does not make an 
emotion always an illegitimate or even a bad ground for 
judicial decision.190 

Based on this rationale, even if a court were to struggle with whether to 
apply the Engquist exemption to eminent domain settlement procedures, a 
court would likely rule on the side of the property owner who faces a non-
consensual eviction from his property. 

In Engquist, the Court was confronted with the common problem of an 
employee who believed she was not getting a fair shake from her employ-
er—a situation that is present in almost all workplaces.191 Even if the em-
ployee’s allegations are true and the employee is victimized by her employ-
er, many people are resigned to the fact that employers do not always treat 
their employees fairly. As such, most individuals are willing to accept such 
a situation as a reality that must be endured unless the treatment truly is rep-
rehensible. Moreover, many individuals probably find solace in the fact that 
an employee who feels victimized by her employer’s arbitrary or malicious 
treatment can choose to find employment elsewhere. 

In contrast, the disparate treatment of a property owner in the eminent 
domain process is far more likely to offend a judge’s sense of justice, mak-
ing it more likely that the court would give a property owner a chance to 
have his “class of one” claim heard. Not only does the process present a 
classic case of David vs. Goliath, but a property owner cannot choose to 
extract himself from a situation where he feels victimized. Unlike the em-
ployee who can seek employment elsewhere, the property owner has no 
choice but to engage the condemning authority either in the settlement 
process or in court. The Supreme Court, even when refusing to narrow its 
interpretation of the Fifth Amendment’s public use requirement in Kelo v. 
                                                   

190 See RICHARD A. POSNER, HOW JUDGES THINK, 105–06 (2008); see also Duncan 
Kennedy, Freedom and Constraint in Adjudication: A Critical Phenomenology, 36 J. LEGAL 

EDUC. 518, 522 (1986). In this Article Duncan Kennedy discusses how, if he were a judge, 
he would approach the conflict between following “the law” and “how-[he]-[would]-want-
[it]-to-come-out.” Id. He explains how he would find ways to “direct [his] work to bring 
about an outcome that accords with [his] sense of justice.” Id. (emphasis omitted). 

191 See Enquist v. Or. Dep’t of Agric., 128 S. Ct. 2146, 2149 (2008). 
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New London, recognized the “hardship that condemnations may entail.”192 
The mere notion that one, or a few property owners, might be singled out to 
receive settlement offers that are far lower than the typical settlement of-
fered to other owners seems inherently unjust and alone might be enough to 
persuade some judges that a condemning authority should not be exempted 
from “class of one” scrutiny. Even though there are certain situations where 
a court may exempt a condemning authority from “class of one” claims for 
particular decisions the condemning authority makes during the eminent 
domain process, condemning authorities should not be given a blanket ex-
emption for their actions that result in the disparate treatment of some prop-
erty owners. 

B. Satisfying the Olech Criteria 

Assuming that a property owner’s “class of one” claim is not exempt 
from scrutiny, satisfying the Olech criteria is no easy task. To succeed on 
his claim, a property owner would still have to prove three things: (1) inten-
tional disparate treatment, (2) from those similarly situated, and (3) that the 
disparate treatment was motivated by irrational and wholly arbitrary rea-
sons.193 

To help elucidate just how a property owner might satisfy this test, let 
us revisit the situation of our hypothetical property owner who is engaged in 
negotiations with a municipality that is threatening to take his land using its 
eminent domain powers to widen the intersection. The municipality makes 
him an offer that is substantially different than what it typically offers to 
other property owners when condemning property, and the property owner 
wishes to bring a “class of one” claim against the town. 

1. Proving the Disparate Treatment Was Intentional 

The property owner must first prove that the municipality’s decision not 
to use the double appraisal method and failure to offer him both a premium 
for his property and a reimbursement for his moving expenses was inten-
tional. The methods by which a property owner proves a condemning au-
thority’s intent is a “sensitive inquiry into such circumstantial and direct 
evidence of intent as may be available.”194 But if establishing intent in 
Olech was possible where the municipality made a demand for a particular 
size easement that differed from the town’s established pattern, a property 
owner should similarly be able to satisfy the intent requirement when a mu-

                                                   
192 545 U.S. 469, 489 (2005). 
193

 See Vill. of Willowbrook v. Olech, 528 U.S. 562, 564–65 (2000). 
194 Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 (1977). 
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nicipality deviates from its policies and patterns in the eminent domain set-
tlement process. 

Even though the Supreme Court has never provided those who bring 
Equal Protection claims with an exhaustive list of the sorts of evidence a 
plaintiff may provide a court to prove discriminatory intent, the Court did 
discuss some of the many types of evidence of intent that they consider 
convincing in Village of Arlington Heights v. Metropolitan Housing Devel-
opment Corporation.195 In this case, a nonprofit real estate developer con-
tracted to purchase land to build racially integrated low and moderate in-
come housing.196 To build the housing, the developer needed the property 
rezoned.197 However, the municipality denied the developer’s rezoning ap-
plication.198 The developer then filed an Equal Protection claim alleging that 
the denial of its application was racially discriminatory and violated the 
Equal Protection Clause of the Fourteenth Amendment.199 The Court ex-
plained that to determine the municipality’s intent, the Court looks to such 
evidence as clear patterns, the historical background of the municipality’s 
decision, the sequencing of events, departures from the normal procedural 
sequence, substantive departures from factors that the decision maker usual-
ly considers important, and legislative or administrative history.200 In the 
case of the property owner suffering disparate impact during the eminent 
domain settlement process, these same types of evidence are also relevant to 
proving a condemning authority’s intent. For example, a property owner 
should be able to meet the intent requirement by providing evidence of pat-
terns in a town’s behavior and that the town deviated from these patterns 
when making an offer, that the town deviated from a set of policies, or that 
the town officials made an active choice to treat a property owner different-
ly than others. 

In the case of our hypothetical property owner, the owner could try to 
prove intent by demonstrating that that the town had a policy of conducting 
two real estate appraisals and based its offer on the appraisal with the high-
est value, and that the town only deviated from this policy when preparing 
his offer.201 Discovery often reveals the most convincing evidence of intent. 

                                                   
195 See id. at 266–68. 
196 See id. at 252. 
197 See id. 
198 See id. 
199 See id. 
200 See Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266–68 

(1977). 
201 Even if the municipality was able to provide evidence that the disparate treatment of 

a property owner during the initial settlement offer was unintentional, the property owner 
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The property owner would only strengthen his case if he could find com-
munications and other documents which discuss the condemning authority’s 
motivations for treating the property owner differently from other similarly 
situated property owners. 

2. Proving the Treatment Was Different from Others Similarly Situated 

The second requirement that a property owner must prove to prevail on 
a “class of one” claim is that he suffered from treatment that differed from 
those similarly situated.202 Equal Protection claims axiomatically involve a 
comparison because one cannot suffer from unequal treatment without de-
fining a group by which one can measure a deviation in treatment.203 But 
unlike the typical Equal Protection claim based on discrimination against a 
particular group, in which a plaintiff attempts to compare the treatment suf-
fered by his group against the treatment of another group, in “class of one” 
claims the plaintiff instead must prove that the authority treated him differ-
ently from those within the same group.204 

The Supreme Court, in both Olech and Engquist, failed to define what 
similarly situated means, thus leaving it to the lower courts to define just 
how one meets this requirement of the Olech test. While scholars, such as 
Robert Farrell, speculated after Olech that the Court’s failure to define this 
requirement would give the lower courts a great deal of discretion in decid-
ing how to define similarly situated,205 the courts have seemingly settled on 
one definition: “To be considered ‘similarly situated,’ the class-of-one chal-
lenger and his comparators must be ‘prima facie identical in all relevant 

                                                   
might still be able to prevail on his “class of one” claim if he could demonstrate that after he 
received the initial offer, the municipality received notice that the offer deviated from the 
offers it routinely made to other similarly situated property owners, and the municipality 
refused to reformulate its offer. In Personnel Administrator of Massachusetts v. Feeney, the 
Court explained that discriminatory purpose “implies that the decisionmaker . . . selected or 
reaffirmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ 
its adverse effects upon an identifiable group.” 442 U.S. 256, 279 (1979). Therefore, if the 
municipality refuses to reformulate its offer after discovering that it did not follow its 
policies or customs, and its refusal was motivated by discriminatory intent, a property owner 
likely would satisfy the intent requirement. 

202 See Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000). 
203 See Farrell, supra note 36, at 412 (“Since equality claims necessarily involved a 

comparison, it is not enough to allege that you alone have been treated unfairly.”). 
204 See Ind. State Teachers Ass’n v. Bd. of Sch. Comm’rs of Indianapolis, 101 F.3d 

1179, 1181 (7th Cir. 1996). 
205 See Farrell, supra note 36, at 412. 
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respects.’”206 Therefore, a property owner who is alleging that a condemn-
ing authority treated him differently than others who are similarly situated 
must carefully choose how to define his comparators, or the condemning 
authority will point to a relevant difference and the property owner’s claim 
will unravel. 

What makes this requirement particularly challenging for property 
owners to meet in the eminent domain context is that no two properties are 
identical.207 Presumably, the unique aspects of each property can explain a 
significant percentage of the differences in treatment between property 
owners in the settlement process. A condemning authority may likely treat 
those who own residential properties differently from those who own indus-
trial properties; a town may likely offer a property owner more money for a 
five-bedroom house compared to a three-bedroom house; and a property 
that is contaminated with industrial waste is worth less than a property free 
of contaminants. Certainly, a condemning authority confronted with a prop-
erty owner alleging that the town violated his “class of one” Equal Protec-
tion rights will try to point to these differences to explain why they might be 
relevant to the authority’s choice to treat property owners differently. Thus, 
a property owner who bases his claim solely on an allegation that he re-
ceived less money than other property owners is not likely to prevail. In-
stead, success on a “class of one” claim requires focusing not on the com-
pensation offered but on how the condemning authority formulated his offer 
compared to how it formulated offers for other property owners. 

For example, in the case of our hypothetical property owner, he would 
not satisfy this requirement of the Olech test if he merely pled that the town 
offered other property owners more money. He could succeed on a “class of 
one” claim only if he defines his comparators as all the property owners in 
the municipality who entered eminent domain settlement negotiations and 
were offered amounts established by the double appraisal method, received 
premiums above the appraised value, and also were compensated for their 
moving expenses.208 This way, other factors that may have impacted the 
amount of money offered to each property owner are irrelevant for the 
court’s “class of one” analysis. Instead, the court will focus its analysis on 
                                                   

206 United States v. Moore, 543 F.3d at 891, 896 (7th Cir. 2008) (quoting Racine 
Charter One, Inc. v. Racine Unified Sch. Dist., 424 F.3d 677, 680 (7th Cir. 2005)); see also 
Griffin Indus., Inc. v. Irvin, 496 F.3d 1189, 1204 (11th Cir. 2007); Prestopnik v. Whelan, 
249 Fed. Appx. 210, 213 (2d Cir. 2007); and Jicarilla Apache Nation v. Rio Arriba County, 
440 F.3d 1202, 1213 (10th Cir. 2006). 

207 See David B. Soleymani, The New York Assessment Anomaly: Valuation Following 
Condominium Conversion, 1987 COLUM. BUS. L. REV. 733, 735 (1987). 

208 See Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000). 
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why the town failed to follow its own policies when it engaged in negotia-
tions with the property owner instead of considering why the town paid one 
property owner less than others. 

3. Proving that the Disparate Treatment Is Irrational and Arbitrary 

Last, for a property owner to successfully bring a “class of one” claim 
against a condemning authority for disparate treatment suffered during an 
eminent domain settlement negotiation, the property owner must overcome 
the rational basis test.209 The property owner must prove that the town was 
motivated by irrational and arbitrary reasons when deciding to treat him 
differently from other property owners.210 When engaging in this level of 
Equal Protection scrutiny, a court will side with the government “if there is 
any reasonably conceivable state of facts that could provide a rational basis” 
for the government’s classification.211 

Nevertheless, the court’s deference to the government is not insur-
mountable. As Olech shows, situations exist in which the condemning au-
thority’s officers harbor animus towards a property owner, allow their emo-
tions to impact the negotiations, or do not care about consistency, thus mak-
ing the officer’s treatment of the property owner truly arbitrary.212 These 
situations are no different than the situation in Olech in which the town de-
manded a larger than customary easement from the property owner to con-
nect her to the town’s water supply.213 One can imagine that many reasons 
may exist why a town might demand a larger easement from some property 
owners than from others; the topography of the land might require varying 
easements, or the town may have learned from past instances that the small-
er easements make efficiently providing and maintaining water service 
more difficult for the town. However, based on the particular facts in Olech 
(the town’s animus towards the property owner), the Court was able to de-
termine that the town’s deviation from its normal practice was irrational and 
arbitrary.214 

One crucial issue, however, will be whether a court, scrutinizing a con-
demning authority’s disparate treatment of a property owner, will accept the 
authority’s duty to efficiently use the taxpayers’ money as a rational basis 
for giving a property owner a less generous settlement offer than other 
property owners. It should not. The courts have made clear that cost savings 
                                                   

209 See id. 
210 See id. 
211 FCC v. Beach Commc’n, Inc., 508 U.S. 307, 313–15 (1993). 
212 See Olech, 528 U.S. at 563–66. 
213 See id. at 563. 
214 See id. at 564. 
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alone are an insufficient justification for disparate treatment because cost 
savings improperly merge means and ends.215 The means chosen need to be 
rationally related to accomplishing the end,216 and while cost savings is cer-
tainly a legitimate government end, the government cannot use any means it 
wishes to save money. 

For example, in Hoffman v. Warick,217 the First Circuit confronted an 
Equal Protection claim brought by a group of veterans when Rhode Island 
repealed part of a statute, which resulted in one group of veterans having 
certain seniority rights in employment while another group of veterans lost 
their seniority rights.218 When applying the rational basis test to the statute, 
the First Circuit explained: 

While repeal [of the statute] may serve the legitimate 
purpose of saving the State money, plaintiffs contend there 
is no rational basis for distinguishing between re–
employed veterans and newly–employed veterans. . . . But 
the state must provide a principled justification to explain 
why Group A may tap the state’s limited coffers and 
Group B may not.219 

Therefore, a condemning authority cannot offer a financial package to 
our hypothetical property owner that is less generous than the packages of-
fered to others similarly situated simply because it saves money. The au-
thority must also have a rational reason for intentionally choosing particular 
property owners as a target for cost savings. 

In our hypothetical case, if the authority changed its policies just before 
it approached our hypothetical property owner, thus ending the town’s poli-
cy of using a double appraisal method and ending its practice of offering a 
premium and a moving expense reimbursement to save money, the authori-
ty conceivably would not violate the hypothetical property owner’s Equal 
Protection rights. If the policy affected all subsequent property owners who 
enter into eminent domain negotiations with the authority, presumably the 
authority would not violate the owner’s rights. All changes in policies must 
begin at some particular point in time thus affecting some individuals while 
                                                   

215 See Saenz v. Roe, 526 U.S. 489, 506 (1999) (“The question is not whether such 
saving is a legitimate purpose but whether the State may accomplish that end by the 
discriminatory means it has chosen.”). 

216 See ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPALS AND POLICIES, 672 (3d 
ed. 2006) (“The means chosen only need be a rational way to accomplish the ends.”). 

217 909 F.2d 608 (1st Cir. 1990). 
218

 See Hoffman v. City of Warwick, 909 F.2d 608, 611 (1st Cir. 1990). 
219 Id. at 622 (citations omitted). 
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not affecting others.220 Under these circumstances, the change seems ration-
al. But if the town chooses to change policies right before it condemns the 
property owner’s land and then reverts right back to its previous policies 
afterwards, this decision to single out one property owner is irrational and 
arbitrary. 

Moreover, if animus or an improper motive should trump a condemning 
authority’s rational method of choosing particular property owners as tar-
gets for this cost savings, the court may still strike down the disparate 
treatment. While the Court appears to have done away with the animus re-
quirement, providing an actual improper motive may counter a plausibly 
rational reason for discriminating amongst property owners during the set-
tlement process. In Hanes v. Zurick,221 the Seventh Circuit explained that 
the plaintiff had satisfied the no rational basis requirement when the plain-
tiff proved that the suffered disparate treatment was the result of the gov-
ernment’s animus towards the plaintiff because animus is a more onerous 
standard than what is required under the rational basis test.222 Therefore, if a 
property owner could prove that the actual reason that the government 
chose her to be the target of cost savings was animus, she would stand a 
strong chance of prevailing. 

Interestingly, in the “class of one” cases that discuss animus or mali-
ciousness, the courts have not set a hard and fast definition of what these 
terms mean. As previously discussed, the Supreme Court failed to address 
this issue in either its Olech or Engquist decisions. Some of the lower courts 
describe in terms such as malignant animosity223 or subjective ill will.224 
However, no uniform definition exists. While a property owner able to 
prove that a subjective hatred of the owner motivated the condemning au-
thority’s disparate treatment could most certainly overcome a presumption 
of rationality, what other types of motivations the courts will allow to defeat 
such a presumption is unclear. For example, what if a plaintiff could show 
that the reason that he was the target of cost savings was because, unlike his 
neighbors, the property owner was not a political insider, did not donate to a 
public official’s campaign, or appeared to the condemning authority to be 
more likely to acquiesce to a less generous offer during negotiations than 
                                                   

220 See Binney v. Long, 299 U.S. 280, 289 (1936) (explaining that changes in a state’s 
tax policy are not necessarily a violation of a individual’s Equal Protection rights because 
changes must take effect at some point, which arbitrarily selects certain citizens to be treated 
differently from those who were affected by the old policy before the change). 

221 578 F.3d 491 (7th Cir. 2009). 
222 See id. at 494. 
223 See Esmail v. Macrane, 53 F.3d 176, 178 (7th Cir. 1995). 
224 See Hilton v. City of Wheeling, 209 F.3d 1005, 1008 (7th Cir. 2000). 
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his neighbors because of a lack of education or other vulnerabilities? While 
these motivating factors may not be equivalent to malignant animosity, they 
certainly are malignant in other ways. 

But despite the difficulty in overcoming the rational basis standard, 
ways appear to exist for a property owner to overcome the rational basis test 
required to successfully bring a “class of one” claim. Thus, even though a 
property owner has never brought a “class of one” claim against a condemn-
ing authority for disparate treatment during an eminent domain settlement 
negotiation, such a claim appears to be viable. 

V. CONCLUSION 

After the Supreme Court’s 2005 decision in Kelo v. City of New Lon-
don,225 many property-rights proponents and scholars articulated their hopes 
that the Supreme Court might revisit its jurisprudence on how it defines the 
constitutional rights of property owners who lose their properties through 
eminent domain.226 While the Court may indeed revisit the Fifth Amend-
ment’s public use and just compensation requirements at some point in the 
future, property owners have other avenues to stage a fight. If property 
owners can successfully bring “class of one” Equal Protection claims 
against condemning authorities, property owners will possess an additional 
arrow in a mostly empty quiver.227 

While condemning authorities may have reason for concern that a suc-
cessful application of the “class of one” Equal Protection doctrine to an 
eminent domain negotiation could result in a far more expensive eminent 
domain process, as it could lead to all sorts of new court challenges, this 
concern should not trump an individual’s right to equal treatment within his 
community. Moreover, the application of the “class of one” doctrine might 
actually save condemning authorities money as they are given a compelling 
reason to provide each individual with fair compensation and nothing less 
and nothing more. This shift may help end some condemning authorities’ 
practices of providing some individuals with overly generous settlements. 
This sort of use of the “class of one” doctrine might also provide an addi-
tional incentive for governments to stamp out corruption, as “class of one” 
                                                   

225 545 U.S. 469 (2005). 
226 See, e.g., Jeannie Suk, Taking the Home, 20 L. & LITERATURE 291, 300 (Fall 2008); 

see also Douglas W. Kmiec, Hitting Home – The Supreme Court Earns Public Notice 
Opining on Public Use, 9 U. PA. J. CONST. L. 501, 539 (2007). 

227 While I recognize that most eminent domain battles will likely continue to be fought 
on public use, just compensation, and bona fide offer grounds, the success of a few property 
owners bringing “class of one” Equal Protection claims might have a ripple effect. Successes 
on never-before-tried causes of action often spawn more uses of these new types of claims. 
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suits increase the scrutiny on eminent domain negotiations thus making it 
more difficult for government officials to manipulate the eminent domain 
process for the benefit of political insiders. 

If nothing else, the application of the “class of one” Equal Protection 
doctrine to the eminent domain settlement process furthers our American 
democratic commitment to the ideal that the government should treat all 
individuals as equals. If one is placed in the position of having to negotiate 
with a condemning authority that holds the ultimate bargaining chip—the 
ability to use its power of eminent domain to seize one’s land—one should 
at least have the guarantee that he will have the opportunity to get the same 
deal as everyone else. 



Upcoming in the November/December 2010 
issue of Probate & Property

Featuring articles on:

Uncertainties Remain for Judicial Takings Theory
By Timothy M. Mulvaney

The Attack Incapacity Suit—A Self-Fulfilling Prophecy?
By Joseph P. McMenamin, Dana G. Fitzsimons Jr., 
and Adam M. Damerow

Modern Mortgage Markets and How 
Mortgage Fraud Has Flourished
By James Charles Smith

Complex Securities Laws and the Eligibility of 
Trusts to Make Alternative Investments
By Stacy K. Mullaney

The Effect of the Current Economic Crisis on Leasing
By Richard M. Frome and Marianne Sorensen

Borrowing for Postmortem Liquidity, Part 1
By Lisa M. Rico

Ten Essential Tax Rulings for the Estate Planner’s Tool Box
By Tye J. Klooster and Melissa C. Selinger

Visit Probate & Property online at  

www.abanet.org/rpte/publications/magazine.

ProPerty
Probate 
 



RECENT BOOKS FROM THE ABA 
SECTION OF REAL PROPERTY, TRUST AND ESTATE LAW 

 
NEW!  An Estate Planner’s Guide to Family Business Entities: Family 
Limited Partnerships, Limited Liability Companies, and More, Third Edition 
 

By Louis A. Mezzullo 
 

Now includes CD-ROM. This updated edition provides a concise framework 
for selecting the most appropriate means of transferring wealth through the 
establishment of a business entity, including S corporations, C corporations, 
partnerships and LLCs. To guide the selection of the most appropriate entity to 
meet a client’s objectives, the book provides a thorough comparison of the 
advantages, disadvantages and restrictions of each type of entity. The chapter on 
estate planning issues related to S Corporations covers eligibility requirements; 
election of S Corporation treatment, an overview of the tax rules; and transfer of 
S Corporation stock. Other topics covered include entity classification for tax 
purposes; transfer tax issues; partnership taxation; limited partnerships and 
LLCs; special valuation rules under Chapter 14; examples of tax savings; and 
nine sample forms that are now also included on CD-ROM.   
 

2010, 278 pages + CD-ROM, 8 ½ x 11, paper, ISBN: 978-1-60442-973-2 
PC: 5430520 
Regular Price: $139.95       
Real Property, Trust and Estate Law Section Member Price: $119.95 

 
NEW!  The Commercial Lease Formbook 
Expert Tools for Drafting and Negotiation, Second Edition 
 

Ira Meislik and Dennis M. Horn, editors 
 

Includes CD-ROM. Now revised and expanded, this invaluable formbook 
provides a comprehensive resource to all aspects of negotiating, evaluating, and 
drafting effective commercial property leases. It offers an array of state-of-the-
art lease forms that you can use to tailor for a particular transaction. Chapters 
begin with an introduction to the type of lease—office leases, retail leases, 
industrial and warehouse leases, specialized leases, and lease-related 
documents—noting areas to consider and ways to work with your client when 
modifying forms to fit the specific deal at hand. Commercial leasing 
practitioners provide negotiation-oriented comments to almost every form in the 
book. This expanded edition features a total of 21 lease forms contained in the 
first four chapters plus six lease-related documents in chapter five. Of these, 14 
are printed in the in the book and on the included CD-ROM, while 13 appear 
only on the CD-ROM. All forms are provided in PDF format with included 
commentary and in Microsoft Word® without commentary.   
 

2010, 750 pages + CD-ROM, 7 x 10, paper, ISBN: 978-1-60442-945-9 
PC: 5430537 
Regular Price: $279.95 
Real Property, Trust and Estate Law Section Member Price: $249.95  



ORDER FORM 
 

      RPTE Member     Regular 
Qty.    Title                  Price            Price  
 

           An Estate Planner’s Guide to Family 
           Business Entities, 3rd Edition (PC: 5430520)  � $119.95        � $139.95  
           The Commercial Lease Formbook,   
           Second Edition (PC: 5430537)                � $249.95        � $279.95 
  
 
 
 

YES!   Please send me books selected above: 
 

   $                       Subtotal   
 

   $                       Tax  (DC – 6%;  IL – 10.25%)    
 

   $                       Shpg./Handling (up to $49.99 add $5.95; $50 - $99.99 add $7.95 
            $100 - $199.99 add $9.95; $200 - $499.99 add $12.95; 
            $500 - $999.99 add $15.95; $1,000 + add $18.95) 

   $                       Total       
 
Payment Information 
 

� Check enclosed payable to ABA      
 

Charge my:  � VISA    � MasterCard    � American Express   

  
Acct. Number:  ____________________________________________  Exp.: _________ 
 
Signature: _______________________________________________________________ 
 
Name: __________________________________________________________________ 
 
Firm/Org: _______________________________________________________________  
 
Address: ________________________________________________________________ 
 
City/State/Zip: ___________________________________________________________ 

 
Phone: ______________________________E-mail ______________________________ 
            (in case we have a question about your order)     
 

MAIL:  ABA, Publication Orders, P.O. Box 10892, Chicago, IL  60610-0892 
PHONE: 800-285-2221 FAX: 312-988-5568     WEB: www.abanet.org/rpte 
 

Please allow 3-5 days for delivery.  Prices and shipping/handling charges subject to 
change. Please go to www.ababooks.org to learn about more current RPTE books. 
     

References may be kept up to date through periodic supplementation, revisions and companion 
volumes sent on approval.  Any supplementation issued within three months of purchase will be sent 
at no additional charge.  You may change or cancel any upkeep service at any time by notifying the 
American Bar Association in writing. 
 

Thank you for your order.            Source Code: RPJRNL10 


	TABLE OF CONTENTS
	EDITOR
	STUDENT EDITORIAL BOARD
	OFFICERS
	COUNCIL MEMBERS
	Copyright Statement
	Providing Aid To Victims Of Tragedy Through Selection Of An Imperfect Solution Or Anticipatory Creation Of A Community Relief Fund byJohn H. Martin
	Equitable Subrogation: Can A Refinancing Mortgagee Establish Priority Over Intervening Liens? by John C. Murray
	THE UNIFORM POWER OF ATTORNEY ACT+Andrew H. Hook* & Lisa V. Johnson
	The Uniform Power Of Attorney Act Andrew H. Hook & Lisa V. Johnson 283 The Role Of Trust Protectors In American Trust Law by Richard C. Ausness
	What Estate Planners Need To Know About The Step Transaction Doctrine by Donald P. Dicarlo, Jr.
	Fighting Disparate Treatment: Using The "Class Of One" Equal Protection Doctrine In Eminent Domain Settlement Negotiations by Benjamin L. Schuster
	Upcoming in the November/December 2010
	RECENT BOOKS FROM THE ABA


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Saturation
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


