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Roughly eighty percent of all eminent domain takings are settled out of 
court. However, very little research has ever been conducted on the type of 
treatment individual property owners receive during eminent domain set-
tlement negotiations. The little research that does exist reveals that individ-
uals often receive widely different treatment from condemning authorities 
during this process. While some property owners receive lowball offers 
from condemning authorities, other similarly situated property owners often 
get exceedingly generous settlement offers from these same authorities. 
Traditionally, property owners upset with their treatment during the settle-
ment process have relied primarily on “just compensation” and “bona fide 
offer” challenges, which only provide a partial remedy to this problem and 
fail to ensure that property owners receive equal treatment from condemn-
ing authorities. 

Surprisingly, property owners have never used the Equal Protection 
Clause to challenge disparate treatment suffered during the eminent domain 
settlement process. However, two recent decisions by the Supreme Court, 
Village of Willowbrook v. Olech1 and Engquist v. Oregon Department of 
Agriculture,2 expand the scope of the “class of one” Equal Protection doc-
trine and protect individuals from arbitrary and irrational treatment by the 
government. This Article argues that these recent developments in Equal 
Protection jurisprudence may provide property owners a more effective way 
to challenge disparate treatment and ensure that they are entitled to an offer 
of the same material terms by a condemning authority to purchase their 
property as the authority offers to other similarly situated property owners. 

I. INTRODUCTION 

Since the Supreme Court handed down its decision in Kelo v. City of 
New London,3 scholars have deluged the legal community with an almost 

                                                   
1 See 528 U.S. 562 (2000). 
2 See 478 F.3d 985 (9th Cir. 2007). 
3 545 U.S. 469 (2005). 



SUMMER 2010 Fighting Disparate Treatment   371 

endless supply of scholarship.4 Scholars’ analyses have focused primarily 
on two issues: the courts’ definition of the Fifth Amendment’s “public use” 
requirement and the requirement that a condemning authority pay the prop-
erty owner just compensation.5 As these are the explicit requirements in the 
Fifth Amendment, focusing attention on these two substantive issues is a 
good starting point. However, underlying these discussions is the assump-
tion that condemning authorities and property owners will battle over these 
issues in court, with the eventual outcomes subject to the courts’ restraining 
influence. 

This assumption, however, is often erroneous as the vast majority of 
eminent domain takings never reach a courtroom. Roughly eighty percent of 
the properties acquired by authorities exercising their eminent domain pow-
ers are transferred through a bargained settlement in which the condemning 
authority and the property owner agree to terms of sale without requiring a 
court ruling.6 Moreover, the number of eminent domain cases that reach the 
filing stage has declined steeply since Kelo reduced the ability of property 
owners to mount a public use defense.7 This decline suggests that the per-
cent of eminent domain disputes that are resolved in negotiated settlements 
is increasing. 

                                                   
4 A search for Kelo on Westlaw in the “Journal and Law Review” database produces 

over 1,000 scholarly works. See also John M. Zuck, Kelo v. City of New London: Despite 
the Outcry, The Decision Is Firmly Supported By Precedent, 38 U. MEM. L. REV. 187, 188 
(2007) (“Kelo spawned (literally) hundreds of case comments, notes, and articles written by 
professors, practitioners, and students.”). 

5 See, e.g., Daniel Kelly, The “Public Use” Requirement in Eminent Domain Law: A 
Rationale Based on Secret Purchases and Private Influence, 92 CORNELL L. REV. 1 (2006); 
see also Lucas Asper, The Fair Market Value Method of Property Valuation In Eminent 
Domain: “Just Compensation” or Just Barely Compensating?, 58 S.C. L. REV. 489 (Spring 
2007); Marisa Fegan, Just Compensation Standards and Eminent Domain Injustices: An 
Underexamined Connection and Opportunity for Reform, 6 CONN. PUB. INT. L.J. 269, 269 
(Spring 2007) (“Courts and commentators have always paid significantly less attention to 
questions about just compensation than their public use counterparts; just compensation 
remains somewhat in the shadows of the takings debate.”); Dale Orthner, Toward a More 
“Just” Compensation in Eminent Domain, 38 MCGEORGE L. REV. 429 (2007). 

6 See Nicole Stelle Garnett, The Neglected Political Economy of Eminent Domain, 105 
MICH. L. REV. 101, 126 (Oct. 2006); (“Most academic discussions of the undercompensation 
problem overlook another important fact: the compensation that a property owner receives 
almost always results from a bargain between the owner and a [t]aker, rather than a judicial 
determination of the property’s fair market value.”). 

7 See Orthner, supra note 5, at 438 (citing DANA BERLINER, OPENING THE FLOODGATES: 
EMINENT DOMAIN ABUSE IN THE POST-KELO WORLD, 1, 2-3, (2006), http://www.castle 
coalition.org/pdf/publications/floodgates-report.pdf). 
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Little attention has been paid to this settlement process. Consequently, 
we know relatively little about how the overwhelming majority of property 
owners who lose their property through eminent domain are actually 
treated.8 What little we do know about the settlement process is unsettling. 
According to Garnett (who conducted the only study this writer could find 
published in the last thirty years about the types of deals reached in the emi-
nent domain settlement process), large disparities exist in how condemning 
authorities treat property owners. In her article, The Neglected Political 
Economy of Eminent Domain, Garnett studied the settlements reached in St. 
Joseph County, Indiana, between the county and homeowners forced to give 
up their homes so that General Motors and American Motors could build a 
new automobile plant.9 

While Garnett focused primarily on the fact that most property owners 
received surprisingly generous settlement offers from the county, averaging 
157% of the appraised market value of the property transferred to the au-
thority, her data also revealed large disparities in the amounts paid to indi-
vidual property owners. While she did not report the amount paid to each 
owner for the property itself, she disclosed that the county provided proper-
ty owners with tenant-assistance payments ranging from $5,250 to $24,308 
and replacement-value stipends ranging from $44,674 to $85,500.10 More-
over, the town also provided some property owners with special payments 
that the town did not provide to others. For example, the town paid for one 
homeowner to dig up the trees on her old property and to replant them on 
her new property.11 The county also gave one family extra relocation assis-
tance money to enable them to buy a new home in the same neighborhood 
that the owner lived in before the condemnation.12 This new home allowed 
the owner’s children to attend the same school that they were attending 
prior to the condemnation.13 

The large disparities revealed in Garnett’s data are consistent with other 
anecdotal accounts of disparate treatment of property owners during the 
eminent domain process. For example, Laurie Cohen and Todd Lighty, 
writing for the Chicago Tribune, accused the city of Chicago of changing its 
appraisal methodology to award a property owner with alleged ties to the 

                                                   
8 See Garnett, supra note 6, at 104. 
9 See id. at 131. 
10 See id. at 134. 
11 See id. at 133. 
12 See id. 
13 See Garnett, supra note 6, at 133. 
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mayor more money than the writers thought the owner deserved.14 The city 
gave the property owner more than twice the amount that he would have 
been entitled to if the city had used its typical appraisal methodology.15 In 
another example in 2002, the city of Murphy, Texas, widened a road that 
ran through the center of town.16 City officials admitted that in most cases 
the city offered owners substantially more than the appraised value of the 
property, but that it offered some owners less than the property’s appraised 
value.17 The mayor justified this disparate treatment with the statement, 
“‘We have to stop somewhere . . . . We’re using taxpayer money.’”18 

The revelation that property owners can receive significantly different 
amounts of compensation19 for similar properties in eminent domain settle-
ments is disturbing. While the lack of scholarly attention to this disparate 
treatment makes it difficult to fully understand its cause, several plausible 
explanations are possible. Undoubtedly, much of the disparity is the natural 
product of a well-fought negotiation between a condemning authority and 
property owners—a property owner who is willing to aggressively pursue 

                                                   
14 Laurie Cohen & Todd Lighty, For Insider, Park a Gold Mine, CHIC. TRIB., Oct. 24, 

2007, at 1. The city agreed to reappraise the land using a methodology that was different 
from the methodology normally used by the city, which resulted in a payout to the property 
owner of $1.2 million instead of $520,000 under the traditional methodology. 

15 See id. 
16 See April M. Washington, City’s Offers on Houses Criticized: Officials Deny 

Accusations that They Gave Low-Ball Bids, DALLAS MORNING NEWS, Apr. 3, 2002 at 4B. 
17 See id. 
18 Id. (quoting the City of Murphy’s mayor, Roy Bentle). 
19 Compensation can include many different types of payments beyond just 

compensation for the fair market value of the property. The range of additional forms of 
compensation varies from state to state and municipality to municipality and can often be 
influenced by individual state statutory requirements. See Christopher W. Smart, Legislative 
and Judicial Reactions to Kelo: Eminent Domain’s Continuing Role in Redevelopment, 
PROB. & PROP. Mar.-Apr. 2008, at 60, 61-63 (Mar. 2008). Condemnors often compensate 
property owners for such things as the cost of replacement property, moving costs, and the 
costs to reestablish a business. See id. In some states, statutory requirements that condemnors 
pay property owners a premium above and beyond the fair market price of the property also 
influence the amount of compensation agreed upon in settlement. For example, Indiana 
requires condemnors to pay property owners 125% of the fair market value of the land or 
allow the property owner to trade his land for a parcel of equal size, and provide the owner 
for business losses when taking agricultural land. See IND. CODE ANN. § 32-24-4.5-8(1) 
(LexisNexis 2006). Additionally, when the condemnor is taking a property owner’s 
residence, the condemnor must pay the property owner 150% of the property’s fair market 
value. See id. § 32-24-4.5-8(2). In Michigan, a condemnor must pay homeowners at least 
125% of the fair market value of their property when it is taken through eminent domain. See 
MICH. CONST. art. 10, § 2 (amended 2006). 
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the maximum possible settlement will fare better than a property owner who 
is either unwilling to fight or not as skilled at negotiating. Moreover, those 
who bargain on behalf of a condemning authority have varying degrees of 
negotiating skills, and some negotiations provide a condemning authority 
with a superior tactical advantage. 

However, these issues are likely not the only factors that result in dispa-
rate compensation awards. Perhaps some property owners receive preferen-
tial treatment during the settlement process due to political favoritism or 
corruption. Perhaps a condemning authority believes that particular owners 
are naïve, ignorant, or lack the ability to fight for equal compensation, and 
therefore, the authority can take advantage of their vulnerability, at the same 
time providing more generous settlements to those whom it believes are 
more likely to fight for more favorable compensation. Perhaps there is no 
logic at all to the disparate treatment, and property owners are simply sus-
ceptible to the whims of government officials’ moods and irrationality. 
Whatever the reason for these disparities in treatment during the settlement 
process, this sort of treatment is wrong. 

The disparate treatment is unjust to the recipients of the less generous 
settlement offers when compared to the treatment of similarly situated prop-
erty owners. All citizens should be entitled to equal treatment from the gov-
ernment. The property owners’ acquaintance with government officers, or 
their sophistication, should not affect this treatment. As the Pennsylvania 
Supreme Court famously wrote: “The power of eminent domain, next to 
that of conscription of man power for war, is the most awesome grant of 
power under the law of the land.”20 Consequently, the government victimiz-
ing the vulnerable while rewarding those who are fortunate enough to re-
ceive better treatment is an abuse of power in the worst way. 

Some might argue that getting the government the best possible deal 
should be the goal of all condemning authorities who enter into any sort of 
settlement negotiation, as is typical in negotiations between private parties. 
However, although condemning authorities do have a duty to minimize 
costs for taxpayers, they also have a duty to treat property owners with 
equality. Equality is required because eminent domain settlement negotia-
tions are not typical real estate negotiations in which property owners are 

                                                   
20 Winger v. Aires, 89 A.2d 521, 522 (Pa. 1952). Numerous cases and scholars have 

cited the Pennsylvania Supreme Court’s passage in discussing the use of eminent domain. 
See, e.g., Gross v. City of Pittsburgh, 828 A.2d 1007, 1009 (Pa. 2003); City of Oakland v. 
Oakland Raiders, 220 Cal. Rptr. 153, 156 (Cal. Ct. App. 1985); Lisa J. Tobin-Rubio, 
Eminent Domain and the Commerce Clause Defense: City of Oakland v. Oakland Raiders, 
41 U. MIAMI L. REV. 1185, 1187 n.15 (1987). 
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free to walk away from the negotiations and sell their property to someone 
else.21 A property owner who believes that she is being unfairly treated can-
not simply walk away from the transaction. Instead, the property owner is 
forced to choose between two undesirable options: either acquiesce to the 
proffered treatment by accepting the condemning authority’s offer or refuse 
the offer, leading to an eminent domain action in court in which the proper-
ty owner bears the costs of litigation.22 

Disparate treatment not only negatively affects those who are the 
recipients of unequal treatment, it also adversely affects the general public 
when condemning authorities offer overly generous settlements to preferred 
property owners. While offering to pay property owners more than the fair 
market value for their property is often a logical fiscal policy because it can 
prevent the condemning authority from having to pay the high litigation 
costs associated with getting condemnation approval in court,23 overly gen-
erous settlements offered to some preferred property owners can also under-
cut the public’s best interest. When the government freely offers some 
property owners treatment that is too generous, whether due to corruption, 
political favoritism, or negligent negotiating, it eviscerates two of the prima-
ry purposes of the government’s eminent domain power: the need to prevent 
individual property owners from enriching themselves at the public expense 
and the need to promote public goods.24 

This raises the question: what remedies are available to property owners 
to challenge disparate treatment suffered during the eminent domain settle-
ment process? Traditionally, when property owners wish to challenge their 
treatment during the eminent domain settlement process, they rely on just 
compensation and bona fide offer challenges. This Article argues that these 
defenses are inadequate and that property owners should look to the recent 

                                                   
21 See Nadia E. Nedzel & Walter Block, Eminent Domain: A Legal and Economic 

Critique, 7 U. MD. L.J. RACE, RELIGION, GENDER & CLASS 140, 151 (2007). 
22 Both the Federal Government and some states provide property owners with 

reasonable attorneys’ fees. See 5A PATRICK J. ROHAN & MELLIN A. RESKIN, NICHOLS ON 

EMINENT DOMAIN, § G15.01 (3d ed. 2009). However, often these fees are linked to the 
compensation award, whereby a property owner must receive a greater award in court than 
offered in negotiations to receive attorneys’ fees. See id. 

23 See Abraham Bell & Gideon Parchomovsky, Taking Compensation Private, 59 STAN. 
L. REV. 871, 887 (2007). 

24 See James Geoffrey Durham, Efficient Just Compensation As a Limit on Eminent 
Domain, 69 MINN. L. REV. 1277, 1277 (1985) (“[E]minent domain is an equitable 
compromise between the needs of the public and the rights of the individual. . . . The 
government is not precluded from acquiring needed land because the property owner either 
refused to sell or demanded a prohibitively high price for the land.”). 
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developments in the “class of one” Equal Protection doctrine to challenge 
the disparate treatment suffered during the eminent domain settlement 
process. Part II discusses the deficiencies of traditional remedies used by 
property owners to protect their rights in eminent domain settlement negoti-
ations and explores the potential for remedying those gaps using the “class 
of one” Equal Protection doctrine. Part III analyzes the “class of one” doc-
trine, its contentious history, and where the current doctrine lies following 
two murky Supreme Court decisions, Village of Willowbrook v. Olech25 and 
Engquist v. Oregon Department of Agriculture.26 Part IV applies the “class 
of one” Equal Protection jurisprudence to the disparate treatment of proper-
ty owners during eminent domain settlement negotiations and explains how 
property owners facing this situation might use the “class of one” doctrine 
to protect their rights. 

II.   THE DEFICIENCIES OF THE COMMON REMEDIES 

A. The Traditional Remedies Fail to Provide Equal Treatment 

In the past, property owners receiving less generous material terms in 
an eminent domain settlement negotiation compared to the offers received 
by other similarly situated property owners relied on two causes of action. 
They either asserted that the authority’s offer failed to satisfy the Fifth 
Amendment’s just compensation requirement or claimed that the authority 
violated statutes requiring the authority to make property owners bona fide 
offers prior to filing an eminent domain action.27 While these two causes of 
action may protect property owners from truly lowball offers, neither type 
of challenge provides property owners a remedy that results in equal treat-
ment. Moreover, the two causes of action identified above present practical 
difficulties that make it hard for property owners to challenge the treatment 
from condemning authorities. 

                                                   
25 528 U.S. 562 (2000). 
26 128 S. Ct. 2146 (2008). 
27 The Federal Government and almost all states require the condemning authority to 

make a bona fide offer to the property owner before filing an eminent domain action with a 
court. See 27 AM. JUR. 2d Eminent Domain § 441 (2004). While states differ on requirements 
of what constitutes a bona fide offer, courts have held that an offer that is for an 
unreasonably low amount violates a condemning authority’s statutory obligation. See 
Michael A. DiSabatino, Sufficiency of Condemnor’s Negotiations Required as Preliminary to 
Taking in Eminent Domain, 21 A.L.R. 4th 765 § 2(a) (1983). (“[C]ourts have held that the 
prerequisite of good–faith negotiation has not been satisfied where the circumstances 
indicated that the condemnor’s method of valuation was arbitrary or resulted in such a low 
offer as to be unreasonable.”). 
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Let us suppose that a town desires to build a school, and to do so it must 
acquire the properties of two homeowners. The two properties have identi-
cal fair market values of $200,000. The town generously offers the first 
homeowner $300,000 for his property. However, the town offers the second 
homeowner only $190,000. Any homeowner who receives such unequal 
treatment would rightfully be upset. However, even if successful, neither a 
just compensation or a bona fide offer challenge would provide the second 
homeowner with an entitlement to similar terms as the first homeowner. 
This is because the courts interpret the just compensation requirement and 
bona fide offer statutes as providing property owners only with an entitle-
ment to their property’s fair market value.28 Therefore, while these causes of 
action may provide a minimum indemnity for property owners, they fail to 
ensure a property owner’s right to equal treatment. 

Furthermore, evidence also suggests that the high litigation costs asso-
ciated with just compensation and bona fide offer challenges often prevent 
property owners from going to court to protect even those minimal rights. 
Owners often accept less than the fair market value for their land because 
litigation costs would outweigh the potential increase in compensation even 
if their efforts proved fruitful.29 This problem is particularly acute for the 
least-wealthy property owners whose lots are often the cheapest.30 Not only 
are the poorest property owners the least likely to be able to afford up-front 
litigation costs, but the cheaper the lots, the less property owners can expect 
to gain if they are successful in their just compensation or bona fide offer 
claims.31 

For example, when a condemning authority offers a property owner 
$190,000 for his $200,000 home, the logical homeowner will acquiesce to 
the government’s offer because it would almost certainly cost more than 

                                                   
28 The interpretation that the Just Compensation Clause requires condemning authorities 

to indemnify property owners with the fair market value of the property is well settled law. 
See United States v. Miller, 317 U.S. 369, 374 (1943) (“[T]he courts early adopted, and have 
retained, the concept of market value.”); see also Palazollo v. United States, 533 U.S. 606, 
625 (2001); City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687, 734 
(1999). Courts have also held that statutes that require condemning authorities to make a 
bona fide offer to property owners, while not specifically requiring the offer to equal the fair 
market value of the property, must make a reasonable attempt to equal it and must be based 
on valuation techniques that attempt to establish the fair market value of the property. See, 
e.g., Unger v. Ind. & Mich. Elec. Co., 420 N.E.2d 1250 (Ind. Ct. App. 1981); see also City of 
Naperville v. Old Second Nat’l. Bank of Aurora, 763 N.E.2d 951 (Ill. App. Ct. 2002). 

29 See Bell & Parchomovsky, supra note 23, at 887–88. 
30 See id. at 889. 
31 See id. 
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$10,000 in litigation fees to contest the shortfall. Additionally, in situations 
in which property owners do not have the financial means to pay attorney’s 
fees out-of-pocket to bring either a just compensation or bona fide offer 
challenge, little incentive exists for attorneys to represent the property own-
ers on a contingency fee arrangement because the attorneys’ remuneration, 
even if successful, is so low. A 1976 empirical study of eminent domain 
compensation shows that these theoretical concerns are borne out in prac-
tice.32 The study found that property owners owning low value lots obtain 
lower quality legal representation and as a result, typically settle for sub-
stantially less than the fair market value of their land in eminent domain 
settlements.33 

B. What About Equal Protection? 

The fact that these two traditional remedies both fail to provide property 
owners with equality in treatment during the eminent domain settlement 
process and present practical difficulties for property owners who wish to 
fight for their rights leaves one to ask whether other doctrines might make 
the desired relief available. One possibility lies in the Equal Protection 
Clause of the United States Constitution.34 

Bringing an Equal Protection challenge against a condemning authority 
for disparate treatment might accomplish three things. First, it might reduce 
the number of overly generous settlement offers condemning authorities 
make. Under the current regime, while condemning authorities are political-
ly accountable for the deals they reach with property owners,35 they have 
faced minimal legal scrutiny for offering some property owners more gen-
erous settlement terms than is necessary. If property owners could success-
fully bring Equal Protection claims against condemning authorities for treat-
ing other property owners differently, condemning authorities’ treatment 
would likely converge. There would be an added deterrent for municipali-
ties not to treat insiders and the politically favored better than property 
owners who are more vulnerable. 

                                                   
32 See generally Patricia Munch, An Economic Analysis of Eminent Domain, 84 J. POL. 

ECON. 473 (1976). 
33 See id. at 488. 
34 The Equal Protection Clause of the Fourteenth Amendment provides “nor shall any 

state . . . deny to any person within its jurisdiction the equal protection of the laws.” U.S. 
CONST. amend. XIV § 1. 

35 It can be damaging for public officials to be seen as favoring some property owners 
over others or needlessly spending limited public resources. See, e.g., Cohen & Lighty, supra 
note 14, at 1; see also Washington, supra note 16. 
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Second, providing a new cause of action would increase property own-
ers’ leverage in eminent domain settlement negotiations. If an owner can 
show that other similarly situated property owners were paid greater com-
pensation than he was offered, the threat of an Equal Protection lawsuit 
might place political pressure on condemning authorities who do not want 
their constituents to see them as violators of their constituents’ Equal Pro-
tection rights. Accordingly, this may help to correct some of the disparity in 
bargaining power between condemning authorities and property owners 
who enter negotiations. 

Third, in cases in which the treatment of property owners does not con-
verge, such a claim might open a path for a property owner to receive addi-
tional compensation beyond the fair market value of the property. For ex-
ample, if a property owner is facing condemnation and he can show that his 
neighbors received more than the fair market value for their property or re-
ceived additional forms of compensation, such as relocation benefits, it 
might provide the property owner with a constitutional guarantee to these 
same material terms. This would also help a property owner gain better 
access to legal services. As previously discussed, many property owners 
facing the threat of condemnation cannot afford legal representation be-
cause the gap between a lowball offer and the fair market value is often not 
large enough to entice an attorney to offer representation on a contingency 
fee basis. Allowing a property owner to bring an Equal Protection claim 
could lead to a greater award, thus providing an attorney working on a con-
tingency fee arrangement more of an incentive to represent property owners 
going through the eminent domain process. Consequently, an Equal Protec-
tion claim may also have the collateral effect of providing property owners 
with legal representation on the more conventional claims associated with 
just compensation and public use. 

Currently, no one appears to have argued that a condemning authority 
violated the owner’s Equal Protection rights by failing to offer the same 
material terms to one property owner that it offered other property owners. 
This is surprising. One might think that property owners, faced with losing 
their homes or businesses, would look to the Equal Protection Clause to 
protect themselves during the eminent domain process because the Supreme 
Court has interpreted the public use and just compensation protections so 
narrowly, thereby essentially eviscerating these protections. 

One can speculate as to why property owners, faced with unequal 
treatment in an eminent domain settlement process, have not attempted to 
bring Equal Protection claims. Perhaps those property owners who realized 
that their neighbors received more generous offers and who were aware of 
Equal Protection rights were able to use the threat of an Equal Protection 
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suit to secure a better offer. This, however, seems unlikely. A more plausi-
ble explanation is that property owners have not tested the bounds of Equal 
Protection rights in the eminent domain settlement context. Thus, a property 
owner’s rights are not clearly defined. 

III.    EQUAL PROTECTION AND THE HISTORY AND APPLICATION 
OF THE “CLASS OF ONE” DOCTRINE 

A. The Application of Broad Equal Protection Principals to Eminent 
Domain Settlements 

The Fifth Amendment and Equal Protection Clause of the Fourteenth 
Amendment surely act as a bar on government classifications that treat 
groups of citizens differently based on their membership in protected 
groups.36 It is hard to imagine that a court would deny a plaintiff’s Equal 
Protection claim if, for example, they could prove that a town was making 
generous offers to white property owners while providing lower offers to 
nonwhite property owners. Similarly, the court would presumably rule 
against a town if women could prove that they received lower offers than 
men because of their gender. But this is not the form that most discrimina-
tion in the eminent domain settlement process takes. Condemning authori-
ties treat property owners differently for a myriad of reasons other than their 
membership in a particular group. For example, town officials may choose 
to condemn two adjacent properties and decide to give one owner a very 
generous settlement offer because the one owner is politically connected;37 
town officials may hold some hostility or dislike for a particular owner and 
thus use a different valuation method to calculate the fair market value than 
they use for other residents in the town to pay less to the disliked owner; or 
the woeful plight of one resident might appeal to the good-hearted nature of 
a town official and move the official to concede to the resident’s demands 
while driving a much harder bargain with others who do not garner the 
same sympathies. 

The question is whether these sources of disparate treatment are action-
able violations of a property owner’s Equal Protection rights. Even though 
all forms of disparate treatment may seem iniquitous and anachronistic to 

                                                   
36 See Robert Farrell, Classes, Persons, Equal Protection, and Village of Willowbrook 

v. Olech, 78 WASH. L. REV. 367, 367 (2003) (“In most contexts, the basic role of the Equal 
Protection Clause is to act as a limit on government classifications.”). 

37 See, e.g., Cohen & Lighty, supra note 14, at 1. The city agreed to reappraise the land 
of an owner, who was allegedly an insider, using a methodology that was different from the 
methodology normally used by the city, which resulted in a payout to the property owner of 
$1.2 million instead of $520,000 under the traditional valuation methodology. See id. 
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the spirit of the Fourteenth Amendment, the courts have long struggled with 
the idea of just what type of protections the Equal Protection Clause pro-
vides. On the one hand, the Court stated in Shelly v. Kraemer,38 “The rights 
created by the first section of the Fourteenth Amendment are, by its terms, 
guaranteed to the individual.”39 However, for most of the Court’s history, it 
did not interpret the Amendment to provide an individual right to be treated 
similarly to those who are similarly situated.40 Recognizing that discrimina-
tion between groups is inherent in many government actions, the Court in-
stead chose to interpret the Equal Protection Clause as providing a right not 
to be placed within a classification or kept out of a classification receiving 
disparate treatment unless there was a sufficient relationship to a govern-
ment purpose.41 Under this interpretation of the Equal Protection Clause, the 
property owner who receives disparate treatment compared to other similar-
ly situated property owners for reasons other than an illegitimate classifica-
tion into a group would be unable to bring an Equal Protection claim. 

However, there has long been an alternative and historically far less ac-
cepted view of the Equal Protection Clause which interprets the Clause also 
to provide an individual, who is not a member of a protected class, the right 
to be treated equally by governments to other similarly situated individu-

                                                   
38 334 U.S. 1 (1948). 
39 Id. at 22. The Court has often also referred to the Fourteenth Amendment as creating 

a “personal right to equal protection.” Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 202 
(1995); see, e.g., Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 
743 (2007) (quoting Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)); City of 
Charlotte v. Local 660, Int’l Ass’n of Firefighters, 426 U.S. 283, 285 (1976). 

40 See Robert C. Farrell, Equal Protection: Overinclusive Classifications and Individual 
Rights, 41 ARK. L. REV. 1, 2 (1988) (“Yet, despite occasional assertions to the contrary, the 
equal protection clause does not protect individual rights.”) Farrell wrote this article prior to 
the Supreme Court’s decision Olech. 

41 See RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE OF CONSTITUTIONAL LAW, 
§ 18.1–.2 (3d ed. 1999) (“If the classification does not meet the appropriate standard of 
review, the legislation has failed to have a sufficient relationship to the required 
governmental purpose.”); see also LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW, 
1438 (2nd ed. 1988) (“First, equality can be denied when government classifies so as to 
distinguish, it its rules or programs, between persons who should be regarded as similarly 
situated in terms of the relevant equal protection principles [. . .] Second, equality can be 
denied when government fails to classify, with the result that its rules or programs do not 
distinguish between persons who, for equal protection purposes, should be regarded as 
differently situated.”); Farrell, supra note 40, at 2-3 (“Rather, the equal protection clause 
serves only to impose limits of the government’s ability to classify.” (citing Parham v. 
Hughes, 441 U.S. 347, 358 (1979) (plurality opinion) (“The function of that provision of the 
Constitution is to measure the validity of classifications created by state laws.”))). 
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als.42 Those who subscribe to this interpretation often call this the “class of 
one” Equal Protection doctrine.43 Throughout the history of Equal Protec-
tion jurisprudence, many courts have treated the “class of one” doctrine ei-
ther with ambivalence or outright hostility, fearful that by recognizing such 
a claim, they would open the door to an almost endless supply of litiga-
tion.44 

In 2000, the Supreme Court gave credence to the “class of one” Equal 
Protection doctrine in Village of Willowbrook v. Olech45 holding that an in-
dividual can bring an Equal Protection claim not just based on discrimina-
tion suffered due to an illegitimate classification into a group, but also 
“where the plaintiff alleges that she has been intentionally treated different-
ly from others similarly situated and that there is no rational basis for the 
difference in treatment.”46 Under this interpretation of the Equal Protection 
Clause, a property owner might be able to claim that he is constitutionally 
entitled to be treated equally to other similarly situated property owners that 
received more generous settlement offers from a condemning authority. 

However, in 2008, the Court limited the applicability of the “class of 
one” doctrine in Engquist v. Oregon Department of Agriculture.47 In Eng-
quist, the Court held that the “class of one” doctrine does not apply to gov-
ernment actions taken by the government as an employer, and thus govern-
ment employees are barred from bringing “class of one” claims.48 In doing 
so, it reasoned: 

There are some forms of state action, however, which by 
their very nature involve discretionary decisionmaking 
based on a vast array of subjective, individualized 

                                                   
42 See Farrell, supra note 36, at 367 (“However, there has always been a less well-

known, less influential version of the Equal Protection Clause that emphasizes, not 
classifications, but the protection of individual persons without regard to their membership in 
any particular class.”). 

43 See id. 
44 Hortensia S. Carreirra, Protecting the Class of One, 36 REAL PROP. PROB. & TR. J. 

331, 349 (2001) (“[T]he fear of constitutionalizing every arguably different application of 
law impedes a ready acceptance of class of one claims. The federal circuits have struggled 
with the issue and have arrived at different conclusions. On one hand, some circuits have 
explicitly rejected class of one claims.”). 

45 528 U.S. 562 (2000). 
46

 Id. at 564. 
47 128 S. Ct. 2146, 2151 (2008). 
48 See id. at 2157 (“Public employees typically have a variety of protections from just 

the sort of personnel actions about which Engquist complains, but the Equal Protection 
Clause is not one of them.”). 
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assessments. In such cases the rule that people should be 
“treated alike, under like circumstances and conditions” is 
not violated when one person is treated differently from 
others, because treating like individuals differently is an 
accepted consequence of the discretion granted.49 

The question is whether, after Engquist, the “class of one” doctrine re-
mains broad enough to protect the interests of property owners who receive 
worse treatment from condemning authorities compared to other similarly 
situated property owners. 

B. The “Class of One” Doctrine Before Village of Willowbrook v. Olech 

As one might expect, the Supreme Court’s adoption of the “class of 
one” doctrine in 2000 in Olech led to a renewed discussion of the Equal 
Protection Clause in legal scholarship. Despite this scholarship, the origins 
of the “class of one” doctrine are unclear. While some scholars, such as 
Robert Farrell, argue that “there has always been a less-well known, less 
influential version of the Equal Protection Clause,”50 the courts did not 
openly embrace the “class of one” doctrine until the mid-1990s.51 Nor will 
one find any mention of the “class of one” doctrine in most constitutional 
law treatises until after Olech.52 While some courts did allow individuals to 

                                                   
49 Id. at 2154. 
50 See Farrell, supra note 36, at 367. 
51 See Nordlinger v. Hahn, 505 U.S. 1, 10 (1992) (“[T]he Equal Protection Clause 

requires only that the classification rationally further a legitimate state interest.”); see also 
Oyler v. Boles, 368 U.S. 448, 456 (1962) (“[I]t was not stated that the selection was 
deliberately based upon an unjustifiable standard such as race, religion, or other arbitrary 
classification. Therefore grounds supporting a finding of a denial of equal protection were 
not alleged.”). 

52 For examples of treatises that fail to mention any interpretation of the Equal 
Protection Clause other than acting as a right not to be illegitimately classified, see ROTUNDA 

& NOWAK, supra note 41, § 18.2; see also TRIBE, supra note 41, § 16-1, at 1438. 
First, equality can be denied when government classifies so as to 

distinguish, in its rules or programs, between persons who should be regarded 
as similarly situated in terms of the relevant equal protection 
principles. . . . Second, equality can be denied when government fails to 
classify, with the result that its rules or programs do not distinguish between 
persons who, for equal protection purposes, should be regarded as differently 
situated. 

Id. 
Since Olech, constitutional law treatises have added mention of the “class of one” 

doctrine, but the discussion of the doctrine is quite brief. See, e.g., RONALD D. ROTUNDA & 

JOHN E. NOWAK, TREATISE OF CONSTITUTIONAL LAW, § 18.2 (3d ed. 1999 & Supp. 2007) 



384 45 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL 

occasionally prevail on Equal Protection claims without claiming the dis-
crimination was based on an illegitimate classification, these cases were 
exceptions to the main body of Equal Protection jurisprudence.53 

Not until 1995 did a court present a “class of one” theory that recog-
nized and attempted to more fully delineate the boundaries of Equal Protec-
tion rights when applied to individuals who suffer from unequal treatment 
compared to similarly situated individuals but not as a result of membership 
in an illegitimate disfavored group. In Esmail v. Macrane,54 the Seventh 
Circuit accepted an argument that the Equal Protection Clause provides an 
individual right to equal protection that is broader than simply providing 
protection from illegitimate classification.55 In this case, a liquor store own-
er brought suit against the mayor of Naperville, Illinois, alleging that the 
city violated his right to Equal Protection when it denied his application to 
renew his liquor license because of a “deep-seated animosity” toward the 
store owner.56 The plaintiff alleged that, due to this “deep-seated animosi-
ty,” the mayor used trumped-up charges to deny his application while rou-
tinely granting licenses and license renewals to other similarly situated liq-
uor dealers who had similar or more serious infractions.57 

Writing the opinion of the court, the Seventh Circuit’s Judge Richard 
Posner, while recognizing that the plaintiff’s claim was “an unusual kind of 
equal protection case” because it differed from the two typical types of 
Equal Protection cases (cases in which a government singled out members 
of a vulnerable group and cases in which laws made irrational distinctions 
between groups of people), stated that the plaintiff ought to have a remedy 
if he could prove that the mayor had a “malignant animosity toward him.”58 
Posner explained that while most courts adopted an interpretation of the 
Equal Protection Clause maintaining that one could bring an Equal Protec-
                                                   
(“Add new text and new note to the start of the section: If the government applies the law in a 
certain manner to all persons except a single individual, that single individual may bring an 
equal protection claim against the government even though the individual is ‘a class of 
one.’”); see also ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPALS AND POLICIES, 
§ 9.1.2, at 676–77 (3d ed. 2006). 

53 See, e.g., Ciechon v. City of Chi., 686 F.2d 511, 522 (9th Cir. 1982) (“The 
disciplinary proceedings against Ciechon also constituted a denial of equal protection of the 
law because they represented an arbitrary, irrational decision to discriminate among the two 
paramedics, Ciechon and Ritt, who were equally responsible for the welfare of the patient on 
all ambulance runs.”). 

54 53 F.3d 176 (7th Cir. 1995). 
55 See id. 
56 See id. at 177–78. 
57 See id. at 178. 
58 Id. at 178–79. 
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tion claim only when the person bringing the claim is a member of a group 
consisting of multiple members, this interpretation was flatly wrong because 
“there is no such rule.”59 Moreover, Posner argued that, “[C]lassifications 
should be scrutinized more carefully the smaller and more vulnerable the 
class is. A class of one is likely to be the most vulnerable of all, and we do 
not understand therefore why it should be denied the protection of the equal 
protection clause.”60 

The court held that individuals could indeed bring Equal Protection 
claims. However, unlike claims brought under the other interpretations of 
the Equal Protection Clause in which members of suspect classes did not 
need to prove the motivating factor causing the discriminatory actions, 
Posner wrote that a plaintiff could bring a “class of one” claim only if he 
could prove that the government action was motivated by animus or ill will 
and was wholly unrelated to a legitimate state objective.61 

Shortly after Esmail, Judge Posner reaffirmed his “class of one” inter-
pretation of the Equal Protection Clause in Indiana State Teachers Ass’n v. 
Board of School Commissioners of Indianapolis.62 In this case Posner, writ-
ing the opinion of the court, went even further, explaining his rationale for 
allowing an individual to bring a claim without requiring proof that the in-
dividual suffered discriminatory treatment due to the individual’s member-
ship in a particular group: 

The equal protection clause does not speak of classes. A 
class, moreover, can consist of a single member. . . . To 
make “classification” an element of a denial of equal 
protection would therefore be vacuous. There is always a 
class. . . .  

It would be especially odd to refuse the protection of 
the clause in a case in which two identical entities were 
treated differently, on the ground that since they are 
identical they must belong to the same class. If the two are 
truly identical the treatment of them must be 
discriminatory; treating likes as unlike is the paradigmatic 
case of the unequal protection of the laws.63 

                                                   
59 See id. at 180. 
60 Id. 
61 See id. 
62 101 F.3d 1179 (7th Cir. 1996). 
63 Id. at 1181. 
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Finding Posner’s “class of one” theory compelling, some of the other 
circuits followed suit and adopted the “class of one” doctrine into their 
Equal Protection jurisprudence. For example, four months after Esmail, the 
First Circuit, citing the Posner decision, recognized that while they were 
undecided on whether a single act of malice directed against an individual 
could give rise to an Equal Protection claim or whether there needed to be a 
campaign of maliciousness, the Equal Protection Clause did provide a rem-
edy for an individual who suffered “bad faith or malicious intent to injure” 
in the absence of invidious discrimination due to membership in a group.64 
The Second Circuit also adopted this view shortly after Esmail in Crowley 
v. Courville.65 Even though the court ruled against the plaintiff bringing the 
Equal Protection claim because he had not met his burden of proof, the 
court did make clear that it interpreted the Equal Protection Clause to pro-
vide a cause of action if a plaintiff could show that the government had sin-
gled him out with the intent to cause injury.66 

Nevertheless, some plaintiffs bringing Equal Protection claims under 
the “class of one” doctrine met resistance in other federal circuits less eager 
to expand the scope of the Fourteenth Amendment. For example, shortly 
after Esmail, the Sixth Circuit refused to allow a plaintiff to bring an Equal 
Protection claim in Futernick v. Sumpter Township.67 In Futernick, a plain-
tiff alleged that a town violated his Equal Protection rights by selectively 
enforcing state environmental regulations only against him.68 The court 
dismissed this claim, citing the Supreme Court’s Oyler decision,69 which 
held that if a plaintiff did not allege discrimination based on classification 
into a group, then an Equal Protection claim could not be brought.70 The 
Futernick court explained: 

                                                   
64 Rubinovitz v. Rogato, 60 F.3d 906, 911-12 (1st Cir. 1995). In Rubinovitz, the court 

held that the plaintiff’s allegations that the town officials’ decisions to over-aggressively 
pursue health code violations by ordering the utility companies to disconnect the plaintiff 
from gas service, water, and sewer hook-ups was cognizable because “there was some 
evidence that other residents similarly situated did not suffer the same penalty.” Id. at 912. 

65 76 F.3d 47 (2d Cir. 1996). In Crowley the plaintiff challenged a denial of a parking 
variance, alleging that he was singled out by the town’s zoning board. 

66 See id. at 53. 
67 78 F.3d 1051 (6th Cir. 1996). 
68 See id. at 1056. 
69 See id. at 1058. 
70 See id. at 1056–58; Oyler v. Boles, 368 U.S. 448, 456 (1962) (“[I]t was not stated 

that the selection was deliberately based upon an unjustifiable standard such as race, religion, 
or other arbitrary classification. Therefore grounds supporting a finding of a denial of equal 
protection were not alleged.”). 
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[W]e see compelling reasons that the sundry motivations 
of local regulators should not be policed by the Equal 
Protection Clause of the United States Constitution, absent 
the intent to harm a protected group or punish the exercise 
of a fundamental right. The sheer number of possible cases 
is discouraging. . . . 

. . . . 
 . . . [T]he presence of personal animosity should not 

turn an otherwise valid enforcement action into a violation 
of the Constitution.71 

Similarly, the Fifth Circuit refused to allow individuals to bring “class 
of one” claims. In Wheeler v. Miller,72 the Fifth Circuit dismissed an Equal 
Protection claim brought by a plaintiff because “[w]hile his petition alleges 
a ‘pattern of discrimination’ and that [the plaintiff] ‘has been discriminated 
against,’ his petition did not allege discrimination based on his membership 
in a particular class.”73 

Thus, a split was formed between the circuits as to whether an individu-
al could bring an Equal Protection claim absent a showing that the govern-
ment discriminated against the individual because of her membership in a 
particular group. Moreover, the circuits that adopted the “class of one” doc-
trine appeared to clash with the Supreme Court’s jurisprudence holding that 
the Equal Protection Clause only protects individuals from illegitimate clas-
sification.74 Consequently, the issue was ripe for Supreme Court review. 

C. Village of Willowbrook v. Olech 

It did not take long for the Supreme Court to take up the issue of the 
“class of one” doctrine. In 2000, the Supreme Court addressed the circuit 
split head on, granting certiorari to the petitioner in Village of Willowbrook 
v. Olech75 to determine whether the “class of one” doctrine was a valid in-
terpretation of the Equal Protection Clause. 

The case began when Grace Olech brought suit in the Northern District 
of Illinois, alleging that the Village of Willowbrook (Village) violated her 
Fourteenth Amendment Equal Protection rights when she requested that the 
Village connect her property to the town water supply.76 The Village cus-

                                                   
71 Futernick, 78 F.3d at 1058–59. 
72 168 F.3d 241 (5th Cir. 1999). 
73 Id. at 251. 
74 See Oyler v. Boyles, 368 U.S. 448 (1962). 
75 528 U.S. 562 (2000). 
76 See Olech v. Vill. of Willowbrook, 160 F.3d 386, 387 (7th Cir. 1998). 
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tomarily required property owners to grant the town a fifteen-foot easement 
to allow for the Village to access the water main.77 However, instead of ask-
ing Olech for the customary fifteen-foot easement, the Village demanded 
that she grant it a thirty-three-foot easement so that the Village could also 
widen the road on which Olech lived.78 According to Olech, the Village’s 
demand was motivated by its desire to retaliate against her because she had 
previously successfully sued the Village for injuries caused by the Village’s 
negligent installation and enlargement of culverts located near her proper-
ty.79 Olech refused to give the city the larger easement, and after three 
months the Village relented and connected the water in exchange for the 
customary fifteen-foot easement.80 Olech then sought damages for the three 
months she was without water.81 

The district court, quoting the Seventh Circuit’s Esmail decision, 
granted the Village’s motion to dismiss Olech’s complaint on the grounds 
that Esmail required a plaintiff to allege both that the disparate treatment 
was motivated by malice and that she was victim to an “orchestrated cam-
paign of official harassment.”82 The district court found that the plaintiff did 
not meet this latter requirement.83 

Olech then appealed this decision to the Seventh Circuit.84 The Seventh 
Circuit overturned the district court holding that the plaintiff had met the 
“class of one” Equal Protection requirements.85 Judge Posner, writing for 
the court, held that the district court had misread his Esmail decision.86 The 
court explained that it did not actually require a plaintiff to prove an orches-
trated campaign of official harassment.87 Instead, Posner clarified that the 
“class of one” doctrine only “requires proof that the cause of the differential 
treatment of which the plaintiff complains was a totally illegitimate animus 
toward the plaintiff by the defendant.”88 The Village sought certiorari from 
                                                   

77 See id. 
78 See id. 
79 See id.; see also Vill. of Willowbrook, 610 N.E. 2d 709 (Ill. App. Ct. 1993) (deciding 

the previous suit). 
80 See Olech, 160 F.3d at 387. 
81 See id. 
82 See id. at 388. 
83 See id. 
84 See id. 
85 See id. at 388. 
86 See id. 
87 See id. (“Nothing in the Esmail opinion, however, suggests a general requirement of 

‘orchestration’ in vindictive-action equal protection cases, let alone a legally significant 
distinction between ‘sheer malice’ and ‘substantial ill will.’”). 

88 Id. 
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the Supreme Court, which the Court granted “to determine whether the 
Equal Protection Clause gives rise to a cause of action on behalf of a ‘Class 
of One’ where the plaintiff did not allege membership in a particular class 
or group.”89 

In an astonishingly short decision (only one and a half pages long), the 
Supreme Court unanimously affirmed the Seventh Circuit’s decision, rec-
ognizing “class of one” Equal Protection claims and abandoning its long-
held position that the Equal Protection Clause only protects individuals 
from illegitimate discrimination based on their membership in a particular 
group.90 While the adoption of the “class of one” doctrine was surprising, 
instead of simply endorsing the doctrine in the form articulated by Posner 
and the other circuit courts, which required animus, the Court went further 
and stated that animus was not necessary to make an Equal Protection 
claim. In its per curiam decision, the Court wrote, “Our cases have recog-
nized successful equal protection claims brought by a ‘class of one’, where 
the plaintiff alleges that she has been intentionally treated differently from 
others similarly situated and that there is no rational basis for the difference 
in treatment.”91 

According to Olech, a plaintiff bringing a “class of one” claim needs 
only to prove three things: (1) intentional disparate treatment, (2) from those 
similarly situated, and (3) the disparate treatment was motivated by irration-
al and wholly arbitrary reasons.92 

The Court applied this three part test to Olech’s complaint and found 
that she had met her pleading requirements. The Court explained that her 
complaint, alleging that the town demanded a thirty-three-foot easement 
from her and only a fifteen-foot easement from others, could be fairly con-
strued to show that the Village had intentionally treated her differently from 
other similarly situated individuals. One could also fairly construe the alle-
gation that the town eventually did connect Olech’s property to the water 
supply after receiving only a fifteen-foot easement as an allegation that the 
Village’s demand was “irrational and wholly arbitrary.”93 Therefore, the 
Court remanded the case back to the district court for resolution. 

In justifying its decision to allow Olech to prevail using the “class of 
one” doctrine, the Court cited two Equal Protection cases, Allegheny Pitts-

                                                   
89 Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000). 
90 See Oyler v. Boyles, 368 U.S. 448, 456 (1962). 
91 Olech, 528 U.S. at 564–65. 
92 See id. 
93 Id. at 565. 
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burgh Coal Co. v. County Commission of Webster City94 and Sioux City 
Bridge Co. v. Dakota County,95 and interestingly made the claim that these 
cases “recognized successful equal protections brought by a class of one,” 
thus implying that the Court had recognized “class of one” claims all 
along.96 In both of these cases, the plaintiffs claimed that the local taxing 
authorities violated their Equal Protection rights because the authorities 
taxed them differently than other similarly situated property owners.97 Al-
though it is true that these two cases do seem to provide a broader interpre-
tation of the Equal Protection Clause than the Court took in the vast majori-
ty of its Equal Protection opinions, the Court did not explain how these two 
cases can be squared with cases prohibiting “class of one” claims.98 There-
fore, it leaves one to wonder whether the Court simply provided the only 
two anachronistic cases it could find in its case law to justify its adoption of 
the “class of one” doctrine rather than acknowledge that the Court was mak-
ing a significant departure from its previous Equal Protection jurisprudence. 

In Olech the Court, in its per curiam decision, not only made clear that 
individuals could bring “class of one” claims, but surprisingly, the Court 
also lowered the bar by eliminating the animus requirement thus making it 
easier than it was prior to Olech and after Esmail for those who receive dis-
parate treatment to bring claims.99 However, not all agreed with the Court’s 

                                                   
94 488 U.S. 336 (1989). 
95 260 U.S. 441 (1923). 
96 See Vill. of Willowbrook v. Olech, 528 U.S. 562, 564–65 (2000). 
97 See Allegheny Pittsburgh Coal Co., 488 U.S. at 338–42; Sioux City Bridge Co., 260 

U.S. at 442–44. 
98 Previous cases can be generally sorted into two categories. The first are cases that 

appear to explicitly require a person bringing an Equal Protection claim to allege that the 
plaintiff’s membership in a particular group caused the disparate treatment. See, e.g., Oyler 
v. Boyles, 368 U.S. 448, 456 (1962) (Without such “arbitrary classification . . . grounds 
supporting a finding of a denial of equal protection were not alleged.”). The second type of 
cases use language that indicates that the Equal Protection Clause protects groups from 
illegitimate classifications, but are silent about whether such protections apply to individuals 
absent classification into a group. See, e.g., Romer v. Evans, 517 U.S. 620, 631 (1996) (“We 
have attempted to reconcile the principle with the reality by stating that, if a law neither 
burdens a fundamental right nor targets a suspect class, we will uphold [it] so long as it bears 
a rational relation to some legitimate end.”). 

99 See, e.g., Michael McGuinness, The Rising Tide of Equal Protection: Willowbrook 
and the New Non-Arbitrariness Standard, 11 GEO. MASON U. CIV. RTS. L.J. 263, 263 (2001) 
(“The Supreme Court’s decision in Willowbrook breathed new life in the Equal Protection 
Clause and clarified the reach of equal protection in non-suspect class contexts for everyone. 
Government arbitrariness and discrimination has been dealt a resounding blow by 
Willowbrook.”). 
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decision to liberalize the “class of one” standards. In his half-page concur-
ring opinion, Justice Breyer, while agreeing with the rest of the Court that 
the Equal Protection Clause provides for “class of one” claims,100 expressed 
his dismay with the Court’s three part test: 

Zoning decisions, for example, will often, perhaps 
almost always, treat one landowner differently from 
another, and one might claim that, when a city’s zoning 
authority takes an action that fails to conform to a city 
zoning regulation, it lacks a ‘rational basis’ for its action 
. . . . in this case the respondent had alleged an extra factor 
as well a factor that the Court of Appeals called ‘vindictive 
action’, ‘illegitimate animus’, or ‘ill will’ . . . . In my view, 
the presence of that added factor in this case is sufficient to 
minimize any concern about transforming run-of-the-mill 
zoning cases into cases of constitutional right.101 

Justice Breyer preferred the standard advanced by Judge Posner that re-
quired plaintiffs bringing “class of one” claims to prove that a government 
treated similarly situated individuals differently because of an animus to-
wards the plaintiff to prevent a flood of claims. 

However, his view did not win out, and after Olech, the law appeared 
quite clear: an individual could bring an Equal Protection claim so long as 
the individual could prove that the government undertook discriminatory 
action for reasons that were irrational or arbitrary. At its most fundamental 
level, Olech validated Posner’s proposition that the Equal Protection Clause 
not only guarantees different suspect classes the right to equal treatment, but 
it also guarantees two members of the same class equal treatment.102 

D. Olech’s Progeny 

While Olech’s pronouncement of the “class of one” doctrine test 
seemed quite clear, several of the lower courts found the Court’s broad ap-
plication of the doctrine problematic. Like Justice Breyer, some courts 
wrestled with the liberal Olech “class of one” standard. In Jennings v. City 
of Stillwater,103 Judge McConnell, writing for the Tenth Circuit, stated: 

                                                   
100 See Olech, 528 U.S. at 565. 
101 Id. at 565–66. 
102 See Ind. State Teachers Ass’n v. Bd. of Sch. Comm’rs of the City of Indianapolis, 

101 F.3d 1179, 1181 (7th Cir. 1996). 
103 383 F.3d 1999 (10th Cir. 2004). 
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In the wake of Olech, the lower courts have struggled 
to define the contours of the class-of-one cases. All have 
recognized that, unless carefully circumscribed, the 
concept of a class-of-one equal protection claim could 
effectively provide a federal cause of action for review of 
almost every executive and administrative decision made 
by state actors.104 

In the end, courts took different approaches when deciding “class of 
one” claims. 

Judge Posner writing for the Seventh Circuit, while supportive of the 
Court’s decision to allow “class of one” claims, continued to impose the 
Esmail animus requirement. Two months after Olech, Posner upheld the 
dismissal of the plaintiff’s “class of one” claim in Hilton v. City of Wheel-
ing.105 Posner dismissed the plaintiff’s allegation that the police singled him 
out for unequal treatment on the grounds that the plaintiff had not met his 
burden of proving animus.106 Instead of reading Olech’s arbitrary and irra-
tional test as a dispositive, he read Olech as providing only the minimal re-
quirements needed for a plaintiff to prevail.107 He reasoned that the Court’s 
acknowledged choice not to address the animus issue gave him the freedom 
to add the additional requirement of animus to the “class of one” require-
ments.108 Posner justified this interpretation by agreeing with Breyer’s 
Olech concurrence, writing that if an individual only had to prove that a 
government’s actions were irrational and arbitrary, “the federal courts 
would be drawn deep into the local enforcement of petty state and local 
laws.”109 

                                                   
104 Id. at 1210–11. 
105 209 F.3d 1005 (7th Cir. 2000). 
106 See id. 1006, 1008. 
107 See id. at 1008. 
108 See id. at 1008 (“The role of motive is left unclear by the Supreme Court’s decision. 

On the one hand the Court recited the standard formula that the equal protection clause 
forbids intentional differences in treatment for which there is no rational basis. On the other 
hand it is said that the claim that difference in treatment was ‘irrational and wholly arbitrary’ 
. . . was sufficient and that the Court was not reaching our ‘alternative theory of ‘subjective 
ill will.‘’”). 

109 Id. The position that the Supreme Court’s Olech decision did not nullify the animus 
requirement has been subsequently followed by some of the district court decisions within 
the Seventh Circuit. See, e.g., Fenje v. Bd. of Governors of the Univ. of Ill., No. 01C9684, 
2002 WL 959837, at *7 (N.D. Ill. May 9, 2002) (“Although Olech II could be read as 
holding that allegations of irrational and wholly arbitrary conduct will suffice even absent an 
allegation of vindictiveness, the Seventh Circuit subsequently recognized that Olech II is 
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The Seventh Circuit was not alone in limiting its interpretation of 
Olech. The First Circuit also took the position that because the Olech deci-
sion did not clearly overrule the vindictive action requirement, courts were 
still free to require plaintiffs to prove this element to prevail on “class of 
one” claims.110 In Walsh v. Town of Lakeville,111 the court laid out what a 
plaintiff had to prove to prevail on a “class of one” claim in the Circuit: “1) 
that she was intentionally treated differently 2) from others similarly sit-
uated 3) without a rational basis for the difference in treatment and 4) that 
the difference in treatment was due to malicious or bad faith intent on the 
part of the defendant to injure her.”112 

However, the First Circuit went even further than Posner, claiming that 
Olech did not overrule its previous “class of one” case law. This decision 
demanded a plaintiff to prove not only malice but also that “the malice/bad 
faith standard is very high and must be ‘scrupulously met.’”113 This stan-
dard, the First Circuit held, could only be achieved by proving that there 
was an “extreme, malicious, orchestrated campaign” against the plaintiff.114 

Although Judge Posner (along with the other judges who joined him in 
the Hilton opinion) and the First Circuit disagreed with Olech’s more le-
nient “class of one” test, other judges on the Seventh and Second Circuits 
believed that the Supreme Court’s decision not to address the animus re-
quirement in Olech created two types of “class of one” claims. A plaintiff 
could prove that the government did either one of the following: 

(1) “intentionally treated [the plaintiff] differently from 
others similarly situated and that there is no rational basis 
for the difference in treatment” or (2) “that the government 
is treating unequally those individuals who are prima facie 
identical in all relevant respects, and that the cause of the 

                                                   
unclear in that it refers to conduct that is both intentional and irrational. Subsequent to Olech 
II, the Seventh Circuit continues to hold that vindictiveness is required for a class of one 
claim.”). 

110 See Walsh v. Town of Lakeville, 431 F. Supp. 2d 134, 144 (Mass. Ct. 2006) 
(“Nevertheless, it is important to consider that although the Supreme Court did not affirm the 
‘vindictive action’ portion of the Seventh Circuit’s Willowbrook opinion, it did not overrule 
it either.”). 

111 431 F. Supp. 2d 134 (D. Mass. 2006). 
112 Id. at 145. 
113 Id. (citing Rubinovitz v. Rogato, 60 F.3d 906, 911 (1st Cir. 1995)). 
114 Id. at 146. 
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differential treatment is a totally illegitimate animus 
toward the plaintiff defendant.”115 

Regardless of how each circuit interpreted Olech, the “class of one” 
opinions issued shortly following Olech did have some commonalities. 
First, all of the courts were sensitive to the problem that the “class of one” 
doctrine, as it was written in Olech, had the potential to lead to a flood of 
litigation.116 Therefore, regardless of which test a particular court adopted, 
the circuits consistently interpreted the “intentionally different treatment” 
and “similarly situated” prongs of the Olech test narrowly.117 

The other striking trend appearing in the Olech progeny was confusion 
amongst the lower courts as to what type of government actions were sub-
ject to “class of one” scrutiny.118 Even though Olech did not exempt any 
types of government action from “class of one” scrutiny and one can infer 
from Breyer’s concurrence that the Olech Court intended for all government 
actions to be subject to the “class of one” claims, some lower courts were 
confused as to whether the doctrine applied to all government actions or 
only those involving property interests. 

For example, in Campagna v. Commonwealth of Massachusetts De-
partment of Environmental Protection,119 although the court dismissed the 
plaintiff’s “class of one” claim because the plaintiff had not met his burden 
of proving that the defendant treated him differently than similarly situated 

                                                   
115 Nevel v. Vill. of Schaumburg, 297 F.3d 673, 681 (7th Cir 2002) (quoting Albiero v. 

City of Kankakee, 246 F.3d 927, 932 (7th Cir. 2001)); see also Bizzarro v. Miranda, 394 
F.3d 82, 87-88 (2d Cir 2005) (establishing that while the Court did not specifically invalidate 
the animus requirement, it did recognize that the Olech requirements were more liberal and 
the plaintiff had met this standard; therefore, the Court did not feel it necessary to make any 
sort of pronouncement as to if one could bring a claim alleging animus.). The Third Circuit 
took an even more favorable view of Olech and did away with any animus requirement. See 
Phillips v. County of Allegheny, 515 F.3d 224, 243–44 (3d Cir. 2008). 

116 See Farrell, supra note 36, at 402–03. 
117 See id.; see also, e.g., Griffen Indus., Inc. v. Irvin, 496 F.3d 1189, 1203-07 (11th 

Cir. 2007). 
118 See Young v. Mahoning County, 418 F. Supp. 2d 948, 959 n.7 (N.D. Ohio 2005) 

(“It is not yet clear whether Olech extends beyond zoning cases . . . .”); see also Campagna 
v. Commonwealth of Mass. Dep’t of Envtl. Protection, 206 F. Supp. 2d 120, 126-27 (D. 
Mass. 2002) (“While this theory may have some validity in certain contexts, if supported by 
adequate allegations, the applicability of the ‘class of one’ theory to an employment-based 
equal protection claim seems dubious. Olech itself was a discriminatory zoning case, and 
Justice Breyer in his separate concurrence expressed concern about transforming ‘run-of-the-
mill zoning cases into constitutional right.’”). 

119 206 F. Supp. 2d 120 (D. Mass. 2002). 
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individuals, the court expressed its confusion as to whether Olech applied to 
government actions as an employer: 

In this case, if plaintiff is correct on the law, any public 
employee convinced that someone similarly situated is 
being treated more favorably could sue his or her employer 
under the Fourteenth Amendment for a violation of equal 
protection. Since practically every employee, public or 
private, is bound to be convinced at some point that he or 
she is getting the short end of the stick, it is not hard to 
imagine the bee hive of constitutional litigation that would 
be generated by this variant of the class of one doctrine. It 
seems unlikely that the Supreme Court intended such a 
dramatic result in its per curiam opinion in Olech.120 

The court expressed a similar view in Young v. Mahoning County, 
Ohio,121 where the court wrote, “It is not yet clear whether the Olech deci-
sion extends beyond zoning cases.”122 Therefore, while the Court granted 
certiorari in Olech, presumably to resolve the circuit split regarding whether 
the “class of one” doctrine was a valid interpretation of the Equal Protection 
Clause of the Fourteenth Amendment, the Court’s opinion did little to create 
consistency across the country. 

E. Engquist v. Oregon Department of Agriculture 

Presumably to clear up some of the confusion caused by Olech, the Su-
preme Court revisited the “class of one” Equal Protection doctrine during 
the 2008 term in Engquist v. Oregon Department of Agriculture.123 Recog-
nizing that lower courts struggled when applying the “class of one” doctrine 
beyond property cases, the Supreme Court granted certiorari to determine if 
the Olech decision governed the relationship between a government and its 
employees.124 

In Engquist the petitioner, Anup Engquist, brought Equal Protection 
claims against the Oregon Department of Agriculture (Department). Eng-
quist, an international food standard specialist, alleged that the Department 
denied her a promotion and later effectively laid her off when the Depart-
ment eliminated her position.125 The collective bargaining agreement that 
                                                   

120 Id. at 127. 
121 418 F. Supp. 2d 948 (N.D. Ohio 2005). 
122 Id. at 958 n.7. 
123 128 S. Ct. 2146 (2008). 
124 See id. at 2148–49. 
125 See id. at 2149 
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set the terms of her employment obligated the Department to either transfer 
her to another position at her level or to allow her to take a demotion if no 
other position at her level was available.126 She declined the demotion and 
instead brought suit alleging, among other things, that the Department had 
violated the Equal Protection Clause of the Fourteenth Amendment.127 

She presented two theories for this cause of action. First, she alleged 
that the Department discriminated against her on the basis of her race, sex, 
and national origin.128 Alternatively, she argued that her “class of one” 
Equal Protection rights were violated, alleging that the Department fired her 
for “arbitrary, vindictive, and malicious reasons.”129 The Department did 
not offer an explanation as to why it effectively terminated Engquist.130 

The district court jury rejected Engquist’s Equal Protection claim based 
on her membership in a protected group, but found in her favor based on the 
“class of one” theory, awarding her $425,000 in compensatory and punitive 
damages.131 The trial court determined that Engquist’s supervisors inten-
tionally treated her differently with respect to their denial of her promotion, 
her transfer request, and her forced termination, and that “arbitrary, vindic-
tive, or malicious reasons motivated this treatment.”132 The Ninth Circuit 
reversed this decision, arguing that, “‘the government as a employer indeed 
has far broader powers than does the government as sovereign,’”133 and 
“[t]he class-of-one theory of equal protection is another constitutional area 
where the rights of public employees should not be as expansive as the 
rights of ordinary citizens.”134 The Ninth Circuit’s decision appeared to 
clash with the Supreme Court’s decision in Olech in which the Court did 
not indicate that the “class of one” doctrine only applies to government ac-
tions based on its power as the sovereign. 

Perhaps surprising to some, the Supreme Court affirmed the Ninth Cir-
cuit’s ruling in a six-to-three decision,135 holding that “a class-of-one theory 

                                                   
126 See id. 
127 See id. 
128 See id. 
129 Id. 
130 See id. at 2158–59 (Stevens, J., dissenting). 
131 See id. at 2150 (majority opinion). 
132 Id. at 2149–50. 
133 Engquist v. Or. Dep’t of Agric., 478 F.3d 985, 994 (9th Cir. 2007) (quoting Waters 

v. Churchill, 511 U.S. 661, 671 (1994)). 
134 Id. at 995. 
135 See Engquist v. Org. Dep’t of Agric., 128 S. Ct. 2146, 2148 (2008) (forming the 

majority were Justices Roberts, Scalia, Kennedy, Thomas, Breyer and Alito, while Justices 
Souter and Ginsburg joined Justice Stevens in dissent). 
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of equal protection has no place in the public employee context.”136 The 
Court reasoned that it was well settled that the Equal Protection Clause ap-
plies to governments in their role as employers to protect employees from 
discrimination based on their membership in a particular group.137 However, 
the Court held that the “class of one” doctrine does not apply because 
“[g]iven the ‘common-sense realization that government offices could not 
function if every employment decision became a constitutional matter,’” the 
Court has “often recognized that government has significantly greater lee-
way in its dealings with citizen employees than it does when it brings its 
sovereign power to bear on citizens at large.”138 

In Engquist, the Court provided a far more thorough analysis of its in-
terpretation of the “class of one” doctrine than it did in Olech. While the 
Court made clear that public employees are forever barred from bringing 
“class of one” claims against the government for its actions relating to the 
government’s role as an employer, the other types of government actions 
that are exempt from “class of one” scrutiny are far less clear.139 

The Court’s apparent distinction that the government is subject to “class 
of one” scrutiny when it acts as a sovereign but not when its actions are de-
rived from its nonsovereign powers140 makes interpreting the case difficult. 
At the outset of the majority’s analysis, Chief Justice Roberts explains that 
the Court’s decision turned on the fact that there are “unique considerations 
applicable when the government acts as employer as opposed to sover-
eign.”141 Chief Justice Roberts then goes into a lengthy discussion tracing 
this doctrine through the case law, restating no fewer than four more times 
the Court’s position that the government is subject to far more scrutiny 
when it uses its sovereign powers than when it is acting in a capacity other 
than that of sovereign.142 This language suggests that the Court was creating 
                                                   

136 Id. at 2148–49. 
137 See id. at 2150. 
138 Id. at 2151 (quoting Connick v. Myers, 461 U.S. 138, 143 (1983)). 
139 See id. at 2156. 
140 See id. at 2151. 
141 Id. 
142 See id. 

We have long held the view that there is a crucial difference, with respect 
to constitutional analysis, between the government exercising “the power to 
regulate or license, as lawmaker,” and the government acting “as proprietor, to 
manage [its] internal operation.” [quoting Cafeteria & Rest. Workers v. 
McElroy, 367 U.S. 886, 896 (1961)] . . . Thus, “the government as employer 
indeed has far broader powers than does the government as sovereign.” [quoting 
Waters v. Churchill, 511 U.S. 661, 671 (1994)] . . . “The government’s interest 
in achieving its goals as effectively as possible is elevated from a relatively 
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a bright-line rule that “class of one” claims cannot be brought against the 
government when it acts in a capacity other than that of sovereign but is 
subject to scrutiny when it does act as sovereign. 

Yet, Chief Justice Roberts then eviscerates this rule in the next section 
of the opinion where he explains how Engquist’s claims are distinguishable 
from the claims brought in Olech.143 Surprisingly, Chief Justice Roberts did 
not simply explain that in Olech the local government used its sovereign 
powers when it required an easement to provide a public service, thus ex-
posing the Village to “class of one” scrutiny. He instead found that the cru-
cial difference between the two cases was that in Olech there was “the exis-
tence of a clear standard against which departures, even for a single 
plaintiff, could be readily assessed.”144 Therefore, Engquist turned on the 
fact the Department was exercising, what Chief Justice Roberts calls, “dis-
cretionary authority.”145 

What is perplexing about this part of the decision is not that the Chief 
Justice adds a second factor for courts to consider along with whether the 
government is acting as a sovereign when courts are presented with “class 
of one” claims; rather, it is that Chief Justice Robert’s discussion of discre-
tionary authority contradicts the Court’s sovereign requirement. In his ex-
planation of why governments are exempt from “class of one” scrutiny 
when the nature of their actions involves discretionary decisionmaking,146 
Chief Justice Roberts provides a hypothetical illustrating the type of actions 
that qualify for a “class of one” exemption. He explains that if a police of-
ficer stations himself on a busy highway where many drivers speed and 
chooses to select only one random speeding driver to issue a ticket, that 
driver cannot bring a “class of one” claim against the officer or his police 
department.147 Chief Justice Roberts writes, “[A]llowing an equal protection 
claim on the ground that a ticket was given to one person and not to others, 

                                                   
subordinate interest when it acts as sovereign to a significant one when it acts as 
employer.” [quoting Waters v. Churchill, 511 U.S. 661, 675 (1994)] 

 . . . [G]overnment has significantly greater leeway in its dealings with 
citizen employees than it does when it brings its sovereign power to bear on 
citizens at large. 

Id. (citations altered). 
143 See id. at 2152–53. 
144 Id. at 2153. 
145 Id. 
146 See id. at 2154. 
147 See id. 
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even if for no discernable or articulable reason, would be incompatible with 
the discretion inherent in the challenged action.”148 

While Chief Justice Roberts is correct that this hypothetical situation 
does indeed present an excellent example of a situation in which certain 
government agents need to be able to use discretionary decisionmaking and  
in which subjecting these agents to “class of one” claims would undermine 
the government’s ability to carry out its responsibilities, an officer issuing a 
speeding ticket is the quintessential example of a government using its 
power as a sovereign. A government’s police power is the most fundamen-
tal of sovereign powers possessed by a government.149 Therefore, by ex-
empting this type of government action from “class of one” scrutiny, the 
Court belies its own apparent pronouncement made earlier in the decision 
that a government may be exempted from “class of one” scrutiny when act-
ing outside of its powers as a sovereign but has far less leeway “when it 
brings its sovereign powers to bear on citizens at large.”150 While the Court 
made clear that a public employee cannot bring a “class of one” claim 
against her employer, Engquist is a confusing guide by which to measure 
other types of government actions when one must determine whether those 
actions are exempted from “class of one” scrutiny. 

Second, the Court confused a decision that requires the use of discretion 
with a decision that is arbitrary. Justice Stevens points out in his dissent that 
the Court could have ruled against Engquist without exempting public em-
ployer-employee relationships from “class of one” claims. According to 
Justice Stevens, “no need [exists] to create an exception for the public-
employment context in order to prevent these discretionary decisions from 
giving rise to equal protection claims” because “there is a clear distinction 
between an exercise of discretion and an arbitrary decision.”151 

Justice Stevens explains this distinction using Chief Justice Roberts’s 
own hypothetical of a traffic officer randomly issuing a ticket to only one of 
several speeding drivers. According to Justice Stevens, the officer’s “inabil-
ity to arrest every driver in sight provides an adequate justification for mak-
ing a random choice from a group of equally guilty and equally accessible 

                                                   
148 Id. 
149 See Kenneth Farmer, Impact Fees: An Alternative Way to Finance Public Facilities 

In Mississippi, 28 MISS. C. L. REV. 287, 292 n. 43 (2009) (“police power is ‘[t]he inherent 
and plenary power of a sovereign to make all laws necessary and proper to preserve the 
public security, order, health, morality, and justice.’” (quoting BLACK’S LAW DICTIONARY 
(8th ed. 2004))). 

150 Engquist v. Org. Dep’t of Agric., 128 S. Ct. 2146, 2151 (2008). 
151 Id. at 2159 (Stevens, J., dissenting). 
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violators.”152 This is consistent with the Court’s previous Equal Protection 
jurisprudence in which the Court held that state action is legal so long as it 
does “not rely on a classification whose relationship to an asserted goal is so 
attenuated as to render the distinction arbitrary or irrational.”153 Therefore, 
the question should not be whether the driver was randomly selected out of 
the larger group of similarly situated individuals but whether the use of a 
random selection was a rational way of achieving the government’s goal of 
deterring unsafe driving—which it most surely is.154 

This confusion further muddles the Engquist decision because, as it is 
written, Engquist makes it appear that so long as a government agent acts 
using his discretion, he is exempt from “class of one” scrutiny. This prob-
lem was recently the subject of a Seventh Circuit decision in Hanes v. Zu-
rick.155 The plaintiff brought suit against police officers and the police de-
partment, alleging that the officers committed “class of one” Equal 
Protection violations during an ongoing dispute between the plaintiff and 
his neighbors.156 According to the plaintiff’s complaint, both the plaintiff 
and his neighbors made several complaints to the police, and the police al-
ways arrested only the plaintiff regardless of who initiated the complaint.157 
The police moved to dismiss the complaint, arguing that Engquist exempted 
them from “class of one” claims because of the inherent discretion in exer-
cising their police power.158 

In discussing Chief Justice Roberts’s hypothetical, the Seventh Circuit 
pointed out that the police officer who randomly picks out one speeder “has 
no way to distinguish among many speeding drivers. But the officer who 
repeatedly arrests someone solely because of malice does have a way to 
distinguish between the citizen repeatedly arrested and the citizen left 
alone.”159 Moreover, the Seventh Circuit also found that while discretion 
was an essential part of police work, a number of objective constraints on 
this discretion exist, such as Fourth Amendment constraints.160 Therefore, 
while a government agent’s work may necessitate the use of discretion, it 
does not always necessitate that the agent also operate in an arbitrary man-
ner. 

                                                   
152 Id. at 2159. 
153 City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 446 (1985). 
154 See Enquist, 128 S. Ct. at 2160–61. 
155 578 F.3d 491 (7th Cir. 2009). 
156 See id. at 492. 
157 See id. 
158 See id. 
159 Id. at 496 (citation omitted). 
160 See id. at 495 (citing Whren v. United States, 517 U.S. 806, 813 (1996)). 
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Finally, in Engquist, the Court also failed to address whether courts are 
permitted to add a vindictiveness, animus, or ill will requirement to the 
Olech test.161 While the Court restated the Olech test no fewer than six 
times in the majority opinion without inserting an animus requirement, the 
Court did not repudiate it either.162 This realization is startling because one 
might have expected the Court to resolve this post-Olech circuit split as the 
appealed Ninth Circuit Engquist decision did include maliciousness as part 
of its “class of one” standard, thus providing the Court with a ripe opportu-
nity to address this issue.163 

After Engquist, one is left to speculate whether the maliciousness re-
quirement survives, at least in some circuits. However, a strong argument 
exists that a plaintiff no longer needs to prove this component when bring-
ing a “class of one” claim, as the Supreme Court never discussed the re-
quirement in either the Olech or Engquist opinions.164 One can then argue 
through negative implication that maliciousness is not a necessary compo-
nent of the “class of one” test. Therefore, to bring a “class of one” challenge 
to a particular government action, a plaintiff must prove four things: (1) in-
tentional disparate treatment; (2) from those similarly situated; (3) the dis-
parate treatment is motivated by irrational and wholly arbitrary reasons; and 
(4) the action is not exempted from “class of one” scrutiny because either 
the action requires discretionary decisionmaking or, to a lesser degree, is 
outside of the scope of the government’s power as a sovereign.165 

IV.   “CLASS OF ONE’S” APPLICATION TO EMINENT DOMAIN 
SETTLEMENT NEGOTIATIONS 

Suppose a town desires to widen an intersection and to do so the munic-
ipality needs to acquire a parcel of land adjacent to the intersection. The 
town can use its eminent domain authority to seize the property, but before 
doing so, according to state statute, it must first make a good faith offer to 
purchase the land.166 Traditionally, the town uses a double appraisal meth-

                                                   
161 See Engquist v. Or. Dep’t of Agric., 128 S. Ct. 2146, 2150, 2153–55 (2008). 
162 See id. 
163 See Engquist v. Or. Dep’t of Agric., 478 F.3d 985, 993 (9th Cir. 2007). 
164 See supra notes 90–91, 162 and accompanying text. 
165 See supra text accompanying notes 129–34. 
166 Almost all states require the condemning authority to make a good faith offer for a 

property before the authority can file an eminent domain action. See 7 PATRICK J. ROHAN & 

MELVIN A. RESKIN, NICHOLS ON EMINENT DOMAIN, § G2.05[3] (3d ed. 2009). A good faith 
offer is typically defined as an offer that at least equals the value established by an appraisal. 
See, e.g., N.Y. EMINENT DOMAIN PROCEDURE LAW § 303 (McKinney 2003); see also Dep’t 
of Transp. ex rel. People v. 151 Interstate Rd. Corp., 810 N.E.2d 1, 6–7 (Ill. 2004) (“[A] 



402 45 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL 

od, whereby the municipality commissions two independent appraisals and 
formulates its offer using the higher of the two, which is obviously more 
favorable for the property owner. Furthermore, the town usually offers 
property owners a 25% premium on their property to settle the matter quick-
ly and provides property owners a generous relocation assistance package, 
which includes reimbursement for the property owners’ moving expenses 
and enables the displaced to secure comparable replacement property.167 
However, suppose in this case, the town commissioned only one appraisal, 
failed to offer the owner a premium, and refused to provide a relocation 
package. Consequently, the property owner not only believes that the 
town’s offer is low, but he also feels wronged because he did not receive the 
same generous premium the town usually offers to other property owners. 
Therefore, he files a “class of one” claim against the town alleging that by 
not offering him the same terms as it does to other property owners, the 
town violated his Equal Protection rights. 

While this hypothetical may be the exception to typical practices used 
by most condemning agencies who most likely aim to achieve some sem-
blance of equality when settling eminent domain disputes, this example is 
nonetheless realistic, and all too often property owners are subject to similar 
types of disparate treatment in the settlement process. As previously dis-
cussed, numerous documented occurrences exist where condemning author-
ities present unequal offers and are willing to reach unequal agreements 
with property owners in various ways that resemble our hypothetical.168 So 

                                                   
good-faith attempt by the condemnor to reach an agreement regarding the amount of 
compensation to be paid is a condition precedent to the exercise of power of 
condemnation.”). 

167 This sort of compensation package is not atypical. Many states have adopted statutes 
that require condemning authorities to pay a premium above the fair market value of the 
property and to pay for moving and relocation costs. See Smart, supra note 19. Under the 
Uniform Relocation Assistance and Real Property Acquisition Policies for Federally 
Assisted Programs (often referred to as the Uniform Relocation Act), the federal government 
is required to pay for actual moving expenses and up to $22,500, in addition to the fair 
market value of the property, to help the displaced homeowner secure comparable 
replacement housing. See 42 U.S.C. §§ 4622–4623(a)(1) (2003). 

168 See, e.g., Garnett, supra note 6, at 134 (showing the condemning authority agreed to 
settlements that included “replacement value stipends” that ranged widely from $441 to 
$85,500); see also Cohen & Lighty, supra note 14 (describing where the city of Chicago 
allegedly used a different appraisal methodology than it usually used to provide one property 
owner a far greater settlement than the property owner would have received if the city had 
used the same appraisal methodology that it uses to appraise the properties of most other 
property owners); Washington, supra note 16 (describing where the mayor of a Texas town 
admitted to paying some property owners substantially more than the fair market value for 
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while the treatment of the property owner in our hypothetical may not be 
the normal practice for most condemning authorities, it seems far from atyp-
ical. 

Therefore, the question needs asking: would our hypothetical property 
owner’s “class of one” Equal Protection claim be viable? Despite the thou-
sands of settlement negotiations entered into each year,169 no record exists 
of a property owner challenging the terms of such a negotiation using the 
“class of one” doctrine. Therefore, one can only speculate as to whether 
such a claim is viable. However, the next section of this paper lays out the 
case for the viability of this claim. This section argues that the eminent do-
main settlement process is not a form of government action that is exempt 
from “class of one” Equal Protection scrutiny. Second, it lays out the addi-
tional requirements that a property owner must satisfy to prevail on an 
Olech type claim. 

A. The Eminent Domain Settlement Process Is Not Exempt From “Class 
of One” Scrutiny 

As a threshold matter, to bring a “class of one” Equal Protection claim 
against a condemning authority, one must first clear the Engquist hurdle—
the eminent domain settlement process must not be exempt from “class of 
one” claims. As discussed in Part III, Engquist and its progeny demonstrate 
that the courts use two criteria when considering whether a particular type 
of government action is exempt from “class of one” scrutiny: (1) does the 
action require discretionary decisionmaking, and to a lesser degree, (2) does 
the government action use the government’s sovereign powers or is it de-
rived from its nonsovereign powers.170 

One who attempts to bring a “class of one” claim challenging disparate 
treatment resulting from an eminent domain settlement negotiation undoubt-

                                                   
their properties and the growing allegations by other home owners that the city was not 
providing this same generous payment to others because the town depleted its resources). 

169 See DANA BERLINER, PUBLIC POWER, PRIVATE GAIN: A FIVE-YEAR, STATE-BY-STATE 

REPORT EXAMINING THE ABUSE OF EMINENT DOMAIN 1-9 (2003), http://www.castlecoalition. 
org/pdf/report/ED_report.pdf. In a study of the use of eminent domain to condemn property 
of one owner for use by another private party, Berliner was able to find a total of 10,282 
cases of filed or threatened condemnations for private parties. See id. at 2. However, she 
insists that this number is “only the tip of the iceberg,” as “[t]here is no official database of 
condemnation for private parties. Many if not most, private condemnations go entirely 
unreported in public sources and thus could not be identified for this report.” Id. Her findings 
do not include the use of eminent domain where property is condemned and ownership 
remains with a public entity instead of ownership passing to another private owner. 

170 See supra Part III. 



404 45 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL 

edly satisfies the second of these two criteria. Like the police power, emi-
nent domain is one of the most fundamental powers of the sovereign.171 The 
power of eminent domain has been traced back as far as William the Con-
queror when he claimed all the land of England as his own and subdivided it 
amongst his nobles.172 The sovereign powers of the British Crown trans-
ferred to the states when the colonies won independence, and those rights 
remain with the states today subject to the limitations agreed to in the Con-
stitution.173 

Therefore, being one of the inherent sovereign powers of the govern-
ment, the use of eminent domain and the methods by which governments 
wield this power should be subject to the scrutiny of “class of one” Equal 
Protection claims. Our hypothetical landowner, who is going to lose his 
land because the city wants to widen the intersection, is at the mercy of one 
of the government’s most awesome sovereign powers—the ability of the 
government to seize his land with or without his consent. As the Supreme 
Court explains in Engquist, the government has far less leeway “when it 
brings its sovereign power to bear on citizens at large” than when it acts 
without using its sovereign powers.174 

While eminent domain settlement negotiations are undoubtedly a use of 
a government’s sovereign powers, defining what constitutes an eminent 
domain settlement proceeding may be a more difficult determination. A 
government can enter negotiations to purchase property without raising the 
specter of eminent domain. The government is no different from a private 
party when it makes purchases of nonreal property for such items ranging 

                                                   
171 See Anita Patel, Interpreting Eminent Domain in Missouri: Elimination of Blight is 

All Right, 74 MO. L. REV. 235, 235 (2009) (“The power of eminent domain is viewed as a 
quintessential component of a sovereign’s power.” (citing Daniel N. Lerman, Taking the 
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174 See Engquist v. Or. Dep’t of Agric., 128 S. Ct. 2146, 2151 (2008). 
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from office supplies to municipal vehicles.175 Purchasing real property may 
be no different. A government can approach a landowner and make an offer 
just as private party does, and just as with hiring government employees or 
contracting out work, it can purchase real property without using its sov-
ereign powers. 

Consequently, a court first must decide whether the landowner and the 
condemning authority engaged in an eminent domain negotiation or simply 
a negotiation where the government operated as a regular purchaser. When 
determining whether to grant a “class of one” exemption, the line should be 
crossed as soon as it becomes apparent to the property owner that his lack of 
consent to a property transfer will not prevent an eventual transfer. If the 
government acts simply as a purchaser, the seller can refuse to consent to 
the transaction and does so knowing that his lack of consent prevents the 
deal. In an eminent domain settlement, by contrast, the property owner’s 
rejection will not necessarily stop the transfer. Instead, the government 
merely seeks a court order to force a transfer of his property without his 
consent. The evidence of line crossing might differ case to case, but evi-
dence of any threats, either explicit or implied, made by the authority to use 
its eminent domain powers certainly would show that the government is 
indeed using its sovereign powers. 

However, as discussed in Part III, it is unclear just how determinative it 
is that the action in question is derived from one of the government’s sov-
ereign powers.176 As previously discussed, the Supreme Court stated in 
dicta that at least some uses of the police power are indeed exempted from 
“class of one” scrutiny despite the police power also being a fundamental 
power of the sovereign.177 Therefore, one can assume that because eminent 
domain is a fundamental use of a government’s sovereign power, this factor 
would aid in a plaintiff’s argument when bringing a “class of one” claim. 
This factor alone would not likely be sufficient to convince a court to scru-
tinize the government’s treatment of a property owner in an eminent domain 
settlement negotiation by applying the “class of one” doctrine. 

The other Engquist factor is far more integral to overcoming the “class 
of one” exemption hurdle—the courts’ willingness to exempt government 
actions from “class of one” scrutiny when the action involves a sufficient 
                                                   

175 See Roderick M. Hills, The Political Economy of Cooperative Federalism: Why 
State Autonomy Makes Sense and “Dual Sovereignty” Doesn’t, 96 MICH. L. REV. 813, 857–
58 (1998) (“The government simply does not need eminent domain or the power of 
confiscation to obtain computers, pencils, squad cars, or any other items for which there is a 
competitive market; if it wants them, then it can simply buy them like anyone else.”). 

176 See supra Part III. 
177 See supra Part III. 
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amount of discretionary decisionmaking.178 Undoubtedly, this is where the 
analysis becomes more difficult, as condemning authorities are sure to ar-
gue that an eminent domain settlement negotiation inherently involves a 
great deal of discretion. At first blush, this argument may seem convincing 
as the image that many might conjure up of an eminent domain negotiation 
is a city officer sitting at one side of the conference table at city hall and the 
property owner at the other end. Next, the city manager or attorney makes 
an initial offer to purchase the property owner’s land, and the property own-
er then makes his counterproposal. Now the city manager sits pensively, 
deciding whether he should acquiesce to the property owner’s demand that 
the city pay $10,000 more than the city’s initial offer. Certainly, this deci-
sion may require the city manager to use discretionary decisionmaking 
based on subjective and individualized factors in a way that necessitates that 
this sort of decision is exempt from a “class of one” Equal Protection claim. 

However, while this scenario may be the case in some instances, one 
cannot assume that it is true about all eminent domain settlement negotia-
tions, nor all component parts of a settlement negotiation. In Hanes v. 
Zurick,179 the Seventh Circuit explained that while some police actions are 
exempt from “class of one” claims, such as the example in Engquist where a 
police officer chooses to issue a ticket to one speeder chosen at random, 
other police decisions are not exempt from “class of one” scrutiny because 
these decisions are not based on subjective intentions.180 If courts are able to 
separate the objective components from the subjective ones when police 
officers make arrests, courts should be able to make similar distinctions 
when scrutinizing a government’s treatment of a property owner engaged in 
an eminent domain negotiation. 

In the case of eminent domain settlement negotiations, objective criteria 
can be separated from the subjective criteria.181 While certain aspects of the 
negotiation may require a government officer to make certain decisions 
based on the officer’s perceptions about an individual property owner, such 
as whether the officer’s perceptions of whether the property owner will give 
in to the condemning authority’s demands, other decisions are not based on 
the particular traits of property owners. Governments often have objective 

                                                   
178 See supra Part III.D. 
179 578 F.3d 491 (7th Cir. 2009). 
180 See id. at 495–96. 
181 Objective criteria are those criteria that are made to apply to circumstances that are 

external to the individual traits of an individual. Subjective criteria are the criteria that are 
made particular for an individual based on the individual’s traits. See BLACK’S LAW 

DICTIONARY, 1441 (8th ed. 2004). 



SUMMER 2010 Fighting Disparate Treatment   407 

criteria or policies that guide the authorities’ officers through the different 
steps of the eminent domain process. 

In the case of our hypothetical condemning authority, the town adopted 
a policy of commissioning two appraisals and basing its initial offer on the 
higher of the two appraisals. The town also had a policy of offering property 
owners a relocation assistance package in addition to the fair market value 
of the target property. These decisions by our hypothetical condemning au-
thority are not based on individual determinations about each property own-
er, but instead are objective standards that are usually applied to all property 
owners. Therefore, a court can separate this type of objective criterion from 
subjective criteria, enabling a court to scrutinize some of the town’s actions 
under the “class of one” doctrine. 

When a government deviates from these sorts of policies, it should not 
be entitled to an exemption from “class of one” scrutiny. After all, the adop-
tion of a set of policies is intended to remove the varied discretionary deci-
sionmaking that is determinative in courts’ decisions of whether to exempt 
certain government actions from “class of one” claims. Furthermore, once 
policies are adopted, they become the clear standard by which departures 
can be assessed. As the Supreme Court explained in Engquist, what distin-
guished the plaintiff’s “class of one” claim from the plaintiff’s claim in 
Olech, was that in Olech a clear standard was present whereas in Engquist 
there was not.182 If a property owner can provide a court with evidence that 
the government deviated from its own policies when negotiating with the 
owner, the government should not be entitled to an Engquist exemption. 

While some condemning authorities may not have any policies that 
govern how the authority prepares its initial settlement offer, many do.183 A 
condemning authority might have policies that provide guidance on when 
the authority threatens or pursues quick-take proceedings to increase its 
bargaining power, on how it formulates its offers, on the type of things to 
compensate for (such as whether the authority compensates an owner for 
moving expenses or for an owner’s legal fees), or how long an owner has to 
accept an offer before the authority pursues formal eminent domain pro-
ceedings.184 Condemning authorities should apply these policies equally and 
should be subject to scrutiny when they do not. 
                                                   

182 See Engquist v. Or. Dep’t of Agric., 128 S. Ct. 2146, 2153 (2008). 
183 See, e.g., Garnett, supra note 6, at 130–33. In Garnett’s case study of eminent 

domain negotiations in St. Joseph County, Indiana, the County decided on a policy of 
following the federal relocation assistance guidelines even though they did not govern the 
process. See id. The County also adopted a policy of conducting two appraisals and 
averaging the two for purposes of making its good faith offer. See id. 

184 See, e.g., id. 
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Yet, a municipality should not be able to exempt itself from “class of 
one” scrutiny merely by avoiding formally codifying its eminent domain 
procedures. While not adopting formal policies may make it more difficult 
for a property owner to articulate a deviation from an objective standard, the 
“class of one” doctrine also protects individuals from arbitrary and irrational 
treatment that is not codified. As pointed out in Crippen v. Hemstead,185 one 
of the “class of one” cases decided shortly after Engquist, the court found 
that scrutiny equally applies to a government’s customs and practices as it 
does to official policies so long as one can prove that the government regu-
larly acts pursuant to these customs.186 In explaining its position, the court 
pointed out that in Olech the deviation from custom resulted in a “class of 
one” violation: 

[I]n Olech, the “Class of One” claim was not that the 
village had departed from a particular code provision 
regarding the scope of an easement; rather, plaintiff 
asserted that “substantial ill will” generated by a prior 
lawsuit “caused the Village to depart from its normal 
policy of demanding only a 15-foot easement in exchange 
for providing municipal water.”187 

This explanation is consistent with the non-“class of one” Equal Protec-
tion jurisprudence where the Court holds that the Fourteenth Amendment 
“relate[s] to and cover[s] all the instrumentalities by which the state acts.”188 
The right to Equal Protection protects individuals from all sorts of govern-
ment action whether the discrimination comes through the adoption of a 
formal policy or through nonformal actions.189 

Putting aside the technical arguments as to why the Engquist exemption 
should not apply to eminent domain settlement negotiations, courts should 
not exempt the eminent domain settlement process from “class of one” scru-
tiny as a matter of inherent justice. While judges may not readily admit that 
their moral compass sometimes trumps the technical arguments about the 
nuances of the law, their sense of justice is often more determinative than 
legal dogma when the application of legal rules is unclear. In articulating 
                                                   

185 No. 07-CV-3478 (JFB) (ARL), 2009 WL 803117 (E.D.N.Y. Mar. 25, 2009). 
186 See id. at *8. 
187 Id. (quoting Olech v. Vill. of Willowbrook, 160 F.3d 386, 387 (7th Cir. 1998)). 
188 Raymond v. Chi. Union Traction Co., 207 U.S. 20, 35–36 (1907). 
189 See, e.g., Palmer v. Thompson, 403 U.S. 217, 239 (1971) (holding that despite a 

municipality not adopting a law that prohibited integrated swimming pools, the town’s 
decision to close swimming pools for this purpose was a violation of African Americans’ 
Equal Protection rights). 
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and defending this reality, Judge Posner in his book How Judges Think, ex-
plains: 

Often when impartial analysis does not yield a definite 
answer to an urgent question, emotion takes over and the 
role of the conscious intellect is reduced to that of a 
rationalization . . . . The character of an emotional reaction, 
at once gripping and inarticulable, does not make an 
emotion always an illegitimate or even a bad ground for 
judicial decision.190 

Based on this rationale, even if a court were to struggle with whether to 
apply the Engquist exemption to eminent domain settlement procedures, a 
court would likely rule on the side of the property owner who faces a non-
consensual eviction from his property. 

In Engquist, the Court was confronted with the common problem of an 
employee who believed she was not getting a fair shake from her employ-
er—a situation that is present in almost all workplaces.191 Even if the em-
ployee’s allegations are true and the employee is victimized by her employ-
er, many people are resigned to the fact that employers do not always treat 
their employees fairly. As such, most individuals are willing to accept such 
a situation as a reality that must be endured unless the treatment truly is rep-
rehensible. Moreover, many individuals probably find solace in the fact that 
an employee who feels victimized by her employer’s arbitrary or malicious 
treatment can choose to find employment elsewhere. 

In contrast, the disparate treatment of a property owner in the eminent 
domain process is far more likely to offend a judge’s sense of justice, mak-
ing it more likely that the court would give a property owner a chance to 
have his “class of one” claim heard. Not only does the process present a 
classic case of David vs. Goliath, but a property owner cannot choose to 
extract himself from a situation where he feels victimized. Unlike the em-
ployee who can seek employment elsewhere, the property owner has no 
choice but to engage the condemning authority either in the settlement 
process or in court. The Supreme Court, even when refusing to narrow its 
interpretation of the Fifth Amendment’s public use requirement in Kelo v. 
                                                   

190 See RICHARD A. POSNER, HOW JUDGES THINK, 105–06 (2008); see also Duncan 
Kennedy, Freedom and Constraint in Adjudication: A Critical Phenomenology, 36 J. LEGAL 

EDUC. 518, 522 (1986). In this Article Duncan Kennedy discusses how, if he were a judge, 
he would approach the conflict between following “the law” and “how-[he]-[would]-want-
[it]-to-come-out.” Id. He explains how he would find ways to “direct [his] work to bring 
about an outcome that accords with [his] sense of justice.” Id. (emphasis omitted). 

191 See Enquist v. Or. Dep’t of Agric., 128 S. Ct. 2146, 2149 (2008). 
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New London, recognized the “hardship that condemnations may entail.”192 
The mere notion that one, or a few property owners, might be singled out to 
receive settlement offers that are far lower than the typical settlement of-
fered to other owners seems inherently unjust and alone might be enough to 
persuade some judges that a condemning authority should not be exempted 
from “class of one” scrutiny. Even though there are certain situations where 
a court may exempt a condemning authority from “class of one” claims for 
particular decisions the condemning authority makes during the eminent 
domain process, condemning authorities should not be given a blanket ex-
emption for their actions that result in the disparate treatment of some prop-
erty owners. 

B. Satisfying the Olech Criteria 

Assuming that a property owner’s “class of one” claim is not exempt 
from scrutiny, satisfying the Olech criteria is no easy task. To succeed on 
his claim, a property owner would still have to prove three things: (1) inten-
tional disparate treatment, (2) from those similarly situated, and (3) that the 
disparate treatment was motivated by irrational and wholly arbitrary rea-
sons.193 

To help elucidate just how a property owner might satisfy this test, let 
us revisit the situation of our hypothetical property owner who is engaged in 
negotiations with a municipality that is threatening to take his land using its 
eminent domain powers to widen the intersection. The municipality makes 
him an offer that is substantially different than what it typically offers to 
other property owners when condemning property, and the property owner 
wishes to bring a “class of one” claim against the town. 

1. Proving the Disparate Treatment Was Intentional 

The property owner must first prove that the municipality’s decision not 
to use the double appraisal method and failure to offer him both a premium 
for his property and a reimbursement for his moving expenses was inten-
tional. The methods by which a property owner proves a condemning au-
thority’s intent is a “sensitive inquiry into such circumstantial and direct 
evidence of intent as may be available.”194 But if establishing intent in 
Olech was possible where the municipality made a demand for a particular 
size easement that differed from the town’s established pattern, a property 
owner should similarly be able to satisfy the intent requirement when a mu-
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nicipality deviates from its policies and patterns in the eminent domain set-
tlement process. 

Even though the Supreme Court has never provided those who bring 
Equal Protection claims with an exhaustive list of the sorts of evidence a 
plaintiff may provide a court to prove discriminatory intent, the Court did 
discuss some of the many types of evidence of intent that they consider 
convincing in Village of Arlington Heights v. Metropolitan Housing Devel-
opment Corporation.195 In this case, a nonprofit real estate developer con-
tracted to purchase land to build racially integrated low and moderate in-
come housing.196 To build the housing, the developer needed the property 
rezoned.197 However, the municipality denied the developer’s rezoning ap-
plication.198 The developer then filed an Equal Protection claim alleging that 
the denial of its application was racially discriminatory and violated the 
Equal Protection Clause of the Fourteenth Amendment.199 The Court ex-
plained that to determine the municipality’s intent, the Court looks to such 
evidence as clear patterns, the historical background of the municipality’s 
decision, the sequencing of events, departures from the normal procedural 
sequence, substantive departures from factors that the decision maker usual-
ly considers important, and legislative or administrative history.200 In the 
case of the property owner suffering disparate impact during the eminent 
domain settlement process, these same types of evidence are also relevant to 
proving a condemning authority’s intent. For example, a property owner 
should be able to meet the intent requirement by providing evidence of pat-
terns in a town’s behavior and that the town deviated from these patterns 
when making an offer, that the town deviated from a set of policies, or that 
the town officials made an active choice to treat a property owner different-
ly than others. 

In the case of our hypothetical property owner, the owner could try to 
prove intent by demonstrating that that the town had a policy of conducting 
two real estate appraisals and based its offer on the appraisal with the high-
est value, and that the town only deviated from this policy when preparing 
his offer.201 Discovery often reveals the most convincing evidence of intent. 
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The property owner would only strengthen his case if he could find com-
munications and other documents which discuss the condemning authority’s 
motivations for treating the property owner differently from other similarly 
situated property owners. 

2. Proving the Treatment Was Different from Others Similarly Situated 

The second requirement that a property owner must prove to prevail on 
a “class of one” claim is that he suffered from treatment that differed from 
those similarly situated.202 Equal Protection claims axiomatically involve a 
comparison because one cannot suffer from unequal treatment without de-
fining a group by which one can measure a deviation in treatment.203 But 
unlike the typical Equal Protection claim based on discrimination against a 
particular group, in which a plaintiff attempts to compare the treatment suf-
fered by his group against the treatment of another group, in “class of one” 
claims the plaintiff instead must prove that the authority treated him differ-
ently from those within the same group.204 

The Supreme Court, in both Olech and Engquist, failed to define what 
similarly situated means, thus leaving it to the lower courts to define just 
how one meets this requirement of the Olech test. While scholars, such as 
Robert Farrell, speculated after Olech that the Court’s failure to define this 
requirement would give the lower courts a great deal of discretion in decid-
ing how to define similarly situated,205 the courts have seemingly settled on 
one definition: “To be considered ‘similarly situated,’ the class-of-one chal-
lenger and his comparators must be ‘prima facie identical in all relevant 
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respects.’”206 Therefore, a property owner who is alleging that a condemn-
ing authority treated him differently than others who are similarly situated 
must carefully choose how to define his comparators, or the condemning 
authority will point to a relevant difference and the property owner’s claim 
will unravel. 

What makes this requirement particularly challenging for property 
owners to meet in the eminent domain context is that no two properties are 
identical.207 Presumably, the unique aspects of each property can explain a 
significant percentage of the differences in treatment between property 
owners in the settlement process. A condemning authority may likely treat 
those who own residential properties differently from those who own indus-
trial properties; a town may likely offer a property owner more money for a 
five-bedroom house compared to a three-bedroom house; and a property 
that is contaminated with industrial waste is worth less than a property free 
of contaminants. Certainly, a condemning authority confronted with a prop-
erty owner alleging that the town violated his “class of one” Equal Protec-
tion rights will try to point to these differences to explain why they might be 
relevant to the authority’s choice to treat property owners differently. Thus, 
a property owner who bases his claim solely on an allegation that he re-
ceived less money than other property owners is not likely to prevail. In-
stead, success on a “class of one” claim requires focusing not on the com-
pensation offered but on how the condemning authority formulated his offer 
compared to how it formulated offers for other property owners. 

For example, in the case of our hypothetical property owner, he would 
not satisfy this requirement of the Olech test if he merely pled that the town 
offered other property owners more money. He could succeed on a “class of 
one” claim only if he defines his comparators as all the property owners in 
the municipality who entered eminent domain settlement negotiations and 
were offered amounts established by the double appraisal method, received 
premiums above the appraised value, and also were compensated for their 
moving expenses.208 This way, other factors that may have impacted the 
amount of money offered to each property owner are irrelevant for the 
court’s “class of one” analysis. Instead, the court will focus its analysis on 
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why the town failed to follow its own policies when it engaged in negotia-
tions with the property owner instead of considering why the town paid one 
property owner less than others. 

3. Proving that the Disparate Treatment Is Irrational and Arbitrary 

Last, for a property owner to successfully bring a “class of one” claim 
against a condemning authority for disparate treatment suffered during an 
eminent domain settlement negotiation, the property owner must overcome 
the rational basis test.209 The property owner must prove that the town was 
motivated by irrational and arbitrary reasons when deciding to treat him 
differently from other property owners.210 When engaging in this level of 
Equal Protection scrutiny, a court will side with the government “if there is 
any reasonably conceivable state of facts that could provide a rational basis” 
for the government’s classification.211 

Nevertheless, the court’s deference to the government is not insur-
mountable. As Olech shows, situations exist in which the condemning au-
thority’s officers harbor animus towards a property owner, allow their emo-
tions to impact the negotiations, or do not care about consistency, thus mak-
ing the officer’s treatment of the property owner truly arbitrary.212 These 
situations are no different than the situation in Olech in which the town de-
manded a larger than customary easement from the property owner to con-
nect her to the town’s water supply.213 One can imagine that many reasons 
may exist why a town might demand a larger easement from some property 
owners than from others; the topography of the land might require varying 
easements, or the town may have learned from past instances that the small-
er easements make efficiently providing and maintaining water service 
more difficult for the town. However, based on the particular facts in Olech 
(the town’s animus towards the property owner), the Court was able to de-
termine that the town’s deviation from its normal practice was irrational and 
arbitrary.214 

One crucial issue, however, will be whether a court, scrutinizing a con-
demning authority’s disparate treatment of a property owner, will accept the 
authority’s duty to efficiently use the taxpayers’ money as a rational basis 
for giving a property owner a less generous settlement offer than other 
property owners. It should not. The courts have made clear that cost savings 
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alone are an insufficient justification for disparate treatment because cost 
savings improperly merge means and ends.215 The means chosen need to be 
rationally related to accomplishing the end,216 and while cost savings is cer-
tainly a legitimate government end, the government cannot use any means it 
wishes to save money. 

For example, in Hoffman v. Warick,217 the First Circuit confronted an 
Equal Protection claim brought by a group of veterans when Rhode Island 
repealed part of a statute, which resulted in one group of veterans having 
certain seniority rights in employment while another group of veterans lost 
their seniority rights.218 When applying the rational basis test to the statute, 
the First Circuit explained: 

While repeal [of the statute] may serve the legitimate 
purpose of saving the State money, plaintiffs contend there 
is no rational basis for distinguishing between re–
employed veterans and newly–employed veterans. . . . But 
the state must provide a principled justification to explain 
why Group A may tap the state’s limited coffers and 
Group B may not.219 

Therefore, a condemning authority cannot offer a financial package to 
our hypothetical property owner that is less generous than the packages of-
fered to others similarly situated simply because it saves money. The au-
thority must also have a rational reason for intentionally choosing particular 
property owners as a target for cost savings. 

In our hypothetical case, if the authority changed its policies just before 
it approached our hypothetical property owner, thus ending the town’s poli-
cy of using a double appraisal method and ending its practice of offering a 
premium and a moving expense reimbursement to save money, the authori-
ty conceivably would not violate the hypothetical property owner’s Equal 
Protection rights. If the policy affected all subsequent property owners who 
enter into eminent domain negotiations with the authority, presumably the 
authority would not violate the owner’s rights. All changes in policies must 
begin at some particular point in time thus affecting some individuals while 
                                                   

215 See Saenz v. Roe, 526 U.S. 489, 506 (1999) (“The question is not whether such 
saving is a legitimate purpose but whether the State may accomplish that end by the 
discriminatory means it has chosen.”). 

216 See ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPALS AND POLICIES, 672 (3d 
ed. 2006) (“The means chosen only need be a rational way to accomplish the ends.”). 

217 909 F.2d 608 (1st Cir. 1990). 
218

 See Hoffman v. City of Warwick, 909 F.2d 608, 611 (1st Cir. 1990). 
219 Id. at 622 (citations omitted). 
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not affecting others.220 Under these circumstances, the change seems ration-
al. But if the town chooses to change policies right before it condemns the 
property owner’s land and then reverts right back to its previous policies 
afterwards, this decision to single out one property owner is irrational and 
arbitrary. 

Moreover, if animus or an improper motive should trump a condemning 
authority’s rational method of choosing particular property owners as tar-
gets for this cost savings, the court may still strike down the disparate 
treatment. While the Court appears to have done away with the animus re-
quirement, providing an actual improper motive may counter a plausibly 
rational reason for discriminating amongst property owners during the set-
tlement process. In Hanes v. Zurick,221 the Seventh Circuit explained that 
the plaintiff had satisfied the no rational basis requirement when the plain-
tiff proved that the suffered disparate treatment was the result of the gov-
ernment’s animus towards the plaintiff because animus is a more onerous 
standard than what is required under the rational basis test.222 Therefore, if a 
property owner could prove that the actual reason that the government 
chose her to be the target of cost savings was animus, she would stand a 
strong chance of prevailing. 

Interestingly, in the “class of one” cases that discuss animus or mali-
ciousness, the courts have not set a hard and fast definition of what these 
terms mean. As previously discussed, the Supreme Court failed to address 
this issue in either its Olech or Engquist decisions. Some of the lower courts 
describe in terms such as malignant animosity223 or subjective ill will.224 
However, no uniform definition exists. While a property owner able to 
prove that a subjective hatred of the owner motivated the condemning au-
thority’s disparate treatment could most certainly overcome a presumption 
of rationality, what other types of motivations the courts will allow to defeat 
such a presumption is unclear. For example, what if a plaintiff could show 
that the reason that he was the target of cost savings was because, unlike his 
neighbors, the property owner was not a political insider, did not donate to a 
public official’s campaign, or appeared to the condemning authority to be 
more likely to acquiesce to a less generous offer during negotiations than 
                                                   

220 See Binney v. Long, 299 U.S. 280, 289 (1936) (explaining that changes in a state’s 
tax policy are not necessarily a violation of a individual’s Equal Protection rights because 
changes must take effect at some point, which arbitrarily selects certain citizens to be treated 
differently from those who were affected by the old policy before the change). 

221 578 F.3d 491 (7th Cir. 2009). 
222 See id. at 494. 
223 See Esmail v. Macrane, 53 F.3d 176, 178 (7th Cir. 1995). 
224 See Hilton v. City of Wheeling, 209 F.3d 1005, 1008 (7th Cir. 2000). 
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his neighbors because of a lack of education or other vulnerabilities? While 
these motivating factors may not be equivalent to malignant animosity, they 
certainly are malignant in other ways. 

But despite the difficulty in overcoming the rational basis standard, 
ways appear to exist for a property owner to overcome the rational basis test 
required to successfully bring a “class of one” claim. Thus, even though a 
property owner has never brought a “class of one” claim against a condemn-
ing authority for disparate treatment during an eminent domain settlement 
negotiation, such a claim appears to be viable. 

V. CONCLUSION 

After the Supreme Court’s 2005 decision in Kelo v. City of New Lon-
don,225 many property-rights proponents and scholars articulated their hopes 
that the Supreme Court might revisit its jurisprudence on how it defines the 
constitutional rights of property owners who lose their properties through 
eminent domain.226 While the Court may indeed revisit the Fifth Amend-
ment’s public use and just compensation requirements at some point in the 
future, property owners have other avenues to stage a fight. If property 
owners can successfully bring “class of one” Equal Protection claims 
against condemning authorities, property owners will possess an additional 
arrow in a mostly empty quiver.227 

While condemning authorities may have reason for concern that a suc-
cessful application of the “class of one” Equal Protection doctrine to an 
eminent domain negotiation could result in a far more expensive eminent 
domain process, as it could lead to all sorts of new court challenges, this 
concern should not trump an individual’s right to equal treatment within his 
community. Moreover, the application of the “class of one” doctrine might 
actually save condemning authorities money as they are given a compelling 
reason to provide each individual with fair compensation and nothing less 
and nothing more. This shift may help end some condemning authorities’ 
practices of providing some individuals with overly generous settlements. 
This sort of use of the “class of one” doctrine might also provide an addi-
tional incentive for governments to stamp out corruption, as “class of one” 
                                                   

225 545 U.S. 469 (2005). 
226 See, e.g., Jeannie Suk, Taking the Home, 20 L. & LITERATURE 291, 300 (Fall 2008); 

see also Douglas W. Kmiec, Hitting Home – The Supreme Court Earns Public Notice 
Opining on Public Use, 9 U. PA. J. CONST. L. 501, 539 (2007). 

227 While I recognize that most eminent domain battles will likely continue to be fought 
on public use, just compensation, and bona fide offer grounds, the success of a few property 
owners bringing “class of one” Equal Protection claims might have a ripple effect. Successes 
on never-before-tried causes of action often spawn more uses of these new types of claims. 
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suits increase the scrutiny on eminent domain negotiations thus making it 
more difficult for government officials to manipulate the eminent domain 
process for the benefit of political insiders. 

If nothing else, the application of the “class of one” Equal Protection 
doctrine to the eminent domain settlement process furthers our American 
democratic commitment to the ideal that the government should treat all 
individuals as equals. If one is placed in the position of having to negotiate 
with a condemning authority that holds the ultimate bargaining chip—the 
ability to use its power of eminent domain to seize one’s land—one should 
at least have the guarantee that he will have the opportunity to get the same 
deal as everyone else. 
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