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One of my favorite cartoons shows a physician encouraging a patient to exercise. The physician says,
“What fits your busy schedule better, exercising one hour a day or being dead 24 hours a day?” 1 This
cartoon concisely captures the value of acting proactively.
Regulators in Australia have gotten the message. Rather than relying solely on the traditional approach
to attorney regulation that relies heavily on complaints-driven systems of prosecuting alleged misconduct after it occurs, they have instituted a regulatory regime to help lawyers develop an “ethical infrastructure” enabling their practices to address the type of conduct that often leads to common consumer
concerns. The new system, called “proactive management-based regulation,” has captured the attention
of regulators, researchers, and lawyers around the world.
This essay uses the Australian approach as a springboard to discussing the role of proactive regulation
of lawyers in advancing public protection. Part I of the essay provides information on the genesis and
implementation of the system in Australia. Part II reviews key research findings from empirical studies
on the impact of the new system on complaints registered against lawyers and the conduct of lawyers in
firms. Part III suggests possibilities for using management-based principles to improve lawyer regulation and conduct in the United States and other jurisdictions. I conclude with a challenge for regulators
and regulated persons to transform the heavy reliance on a “disciplinary” approach that largely swoops
in after alleged misconduct to an “integrity” system in which lawyers and regulators work in partnership
to raise the ethical bar in the interest of public protection.2

Part 1—The Genesis of Management-Based Regulation of Incorporated
Legal Practices
The development of the current regulatory regime for incorporated legal practices can be traced to initiatives in Australia to liberalize business structures available to practitioners. 3 After debate and study,
the Council for the Law Society of New South Wales in Australia (NSW), adopted a resolution concluding that law practices should be able to incorporate and raise capital free from restrictions on the iden-
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tity of shareholders.4 Within two years, the NSW Parliament enacted legislation allowing legal service
providers to incorporate, share revenues and provide legal services alone or alongside other providers
(who may or may not be legal practitioners) without any ownership restrictions. 5 The legislation also
permitted law practices to become publicly listed companies.
This legislation paved the way for the Australian personal injury firm of Slater & Gordon to publicly sell
stock on the Australian securities exchange.6 Despite the publicity that surrounded the first offering of
securities, the truly revolutionary change that occurred related to safeguards included in the legislation.
Specifically, NSW legislators took the pioneering step of integrating the concept of “ethical infrastructure” into the statute allowing legal practitioners to incorporate their law practices with no restrictions
on non-lawyer ownership.
To address questions related to the effect of non-lawyer ownership and limited liability, the statute
imposes a number of management safeguards. First, the incorporated legal practice (ILP) must appoint
a legal practitioner director to be generally responsible for the management of legal services provided by
the firm.7 Second, the statute provides that the legal practitioner director must ensure that “appropriate
management systems” are implemented and maintained to enable the provision of legal services in
accordance with obligations imposed by law.8 The failure to implement and maintain appropriate management systems may constitute professional misconduct and can result in legal practitioner directors
losing their practicing certificates and liquidation of the legal practice. 9 Regardless of whether there are
any non-lawyer owners, all incorporated legal practices must meet these requirements.
One thing missing in the legislation and legislative history was a definition of “appropriate management
systems” (AMS). To examine the meaning of AMS and an approach for implementing the legislation,
Steve Mark, the Legal Services Commissioner for NSW (LSC), developed a formal program for interested parties to consider how the legislation should be implemented.10 The forum included representatives of the Attorney General’s Department, the Law Society of NSW, the professional liability insurer,
and lawyers from firms.11 The participants reached a consensus, developing a regulatory framework and
approach that would enable ILPs to implement policies and procedures appropriate for their circumstances. Thereafter, Commissioner Steve Mark collaborated with stakeholders to identify ten areas to be
addressed in developing management systems.12 They articulated ten objectives of sound law practice
largely based on the types of concerns that trigger complaints against practitioners, such as conflicts of
interest and billing practices.13
The regulator also devised a strategy requiring that a director with the incorporated firm go through a
self-assessment process (SAP) in which the legal practitioner director completes a self-assessment form.
The form lists the ten objectives with indicative criteria to assist legal practitioner directors in addressing each objective and demonstrating that the ILP has implemented appropriate management systems.14 In completing the form, the director rates the firm’s compliance with each of the ten objectives
on a scale ranging from “Fully Compliant” to “Non-Compliant.”15 If a director indicates that the practice
is non-compliant or only partially compliant, a representative from the Legal Services Commission
works with the firm to achieve compliance.16
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The self-assessment process is referred to as an “education toward compliance” approach because it
gives practitioners the incentive to engage in self-examination, as well as tools and guidance that can
assist a firm in developing workable systems. Because the approach focuses on prevention and mitigation, Professor Ted Schneyer, the father of the concept of “ethical infrastructure” refers to the NSW program as the prototype for what he referred to as “proactive management based regulation.” 17 Unlike
reactive regulation that disciplines lawyers for violating particular rules, the management-based
approach assists firms in developing their “ethical infrastructure.”18 The expectation is that firms’
implementation of management policies and procedures will help firms build on the principles of sound
practice and improve client service, while addressing the types of concerns that lead to complaints.
The proactive approach to regulation spread to other states in Australia. For example, the Legal Services
Commissioner in Queensland implemented a comprehensive self-assessment program. His office also
developed a number of tools for lawyers to use to evaluate and improve their practices. 19
Outside of Australia, Canadian jurisdictions are seriously examining proactive regulation of lawyers.
Both the Law Society of Upper Canada in Toronto and the Nova Scotia Barristers’ Society have presented programs and issued study papers for lawyers to learn about proactive regulation of lawyers. 20
The Nova Scotia Barristers’ Society has undertaken an extensive review of its regulatory and governance
model, examining proactive regulation.21 With guidance of the former legal services commissioner in
New South Wales, who developed the NSW regulatory regime, the Nova Scotia Barristers’ Society has
drafted proposed regulatory objectives and a self-assessment tool that use a proactive managementbased approach.22 In addition, the Canadian Bar Association, the national voluntary bar, has posted on
its website a self-assessment tool for practitioners.23

Part II—Research Findings on the Value of Proactive Regulation
One reason that regulators and lawyers are seriously examining proactive regulation is that empirical
studies point to the positive impact of the “education towards compliance” approach. The first study
involved a comprehensive quantitative analysis of the number of complaints relating to incorporated
law practices in NSW. The study found that complaints rates for practitioners in incorporated firms
went down by two thirds after the firms completed their initial self-assessment forms. 24 Another noteworthy finding was that the complaints rate for firms that completed the self-assessment process was
one-third of the number of complaints registered against non-incorporated legal practices that had
never completed the self-assessment process.25 The researchers recommended further investigation
using other research methods because complaints rates largely reflect consumer service issues and do
not address other ethics concerns, such as duties to the courts.26
Having conducted empirical research on law firm peer review and critically written about the traps
associated with practicing in limited liability firms, I accepted the call to conduct additional research on
the new regulatory regime for incorporated firms. Specifically, I wanted to obtain more data on the
impact of the AMS requirement and the self-assessment process and to identify possible measures to
improve management-based regulation of firms. To do so, I conducted a mixed method study in 2012,
combining a survey and interviews. For the survey, I provided a questionnaire to legal practitioner
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directors in 358 incorporated firms with two or more solicitors. 27 The survey instrument sought information on approaches, perspectives, effects, and experiences related to the AMS implementation and
the self-assessment process.28 In addition, we interviewed forty-one directors from incorporated firms
with two or more solicitors.
To obtain data on the how the self-assessment process affected ethical norms, systems, conduct, and
culture in firms, a starting point was to examine whether the completion of the self-assessment form
contributes to the implementation and development of appropriate management systems. For this
inquiry, one question asked respondents to identify all the steps taken in connection with the completion of the first self-assessment form. Table 1 sets forth the responses to the question. As expected, the
vast majority (84%) reported that they had revised policies and procedures related to the delivery of
legal services. Seventy-one percent of the respondents indicated that they had actually revised firm systems, policies and procedures. Close to half (47%) of the respondents reported that they had adopted
new systems, policies, and procedures. In terms of encouraging training and initiatives, 29% indicated
that their firms devoted more attention to ethics initiatives and 27% implemented more training for
firm personnel. Quite simply, these findings point to the positive impact that the self-assessment
process has in encouraging firms to examine and improve the firms’ management systems, training, and
ethical infrastructure. Interestingly, with respect to most steps taken by the firms, there was no significant difference related to firm size and steps taken.29
See Table 1 at the end of this article.
Steps Taken by Firms in connection with the First Completion of the Self-Assessment Process Other
survey results also revealed that the self-assessment process served as an educational experience for
directors. For example, sixty-two percent of the respondents reported that they agreed or strongly
agreed with the following statement: the self-assessment process “was a learning exercise that enabled
our firm to improve client service.” Only 15% disagreed or strongly disagreed.
Close to half of the respondents indicated that the self-assessment process contributed to consideration
of ethics concerns. Forty-eight percent of respondents reported that they agreed or strongly agreed with
the following statement: “The SAP prompted firm directors to reflect on ethical conduct” and 44% indicated that they agreed or strongly agreed that the “SAP enhanced awareness of ethics issues.” 30 Only
23% disagreed or strongly disagreed with that statement. These results are consistent with other findings that suggest that larger percentages of respondents reported that the self-assessment process and
the appropriate management systems requirement impacts management and client services matters
more than general ethics concerns.31
The survey asked respondents to rate the impact of the self-assessment process on different aspects of
practice, using the following scale: (1) no impact, (2) some impact, and (3) high impact. The largest percentage of respondents reported that the greatest impact was on matters related to firm management,
risk management, and supervision.32 This is to be expected, because the ten objectives largely focus on
systems related to practice management and supervision. The perceived impact was less for concerns
not covered in the self-assessment form.
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The interviews were particularly instructive in providing insights on directors’ perspectives on the selfassessment process. Some respondents indicated that they were skeptical of the self-assessment process
at the outset, but that their attitudes changed after they completed it.33 Others noted that the process
gave them a handle to convince other firm personnel to get on board in implementing systems.
Various findings indicate that the “education toward compliance” approach effectively provides guidance to directors.34 Some directors reported that they had not thought about particular controls, until
they read examples described in the self-assessment form. Those directors were likely to use the form as
a template to learn about what is needed to address regulatory requirements. Beyond compliance to satisfy the minimum requirements, a number of respondents expressed interest in obtaining more guidance to improve their practices.
In short, findings from my study revealed that management-based regulation in NSW successfully provides firm directors the incentive, tools, and authority to take steps to improve the delivery of legal services. A significant percentage of directors learned from the process, taking steps to avoid problems and
complaints, as suggested by the significant reduction in the number of complaints against firms that
completed the process. The quantitative complaints data, coupled with the findings from my study,
make a compelling case for exploring proactive regulation of firms.

Part III—Implementing and Encouraging Management-Based
Approaches
Although self-assessment tools are available to interested attorneys, most may need some reason to
devote time to seriously examining firm practices and to developing management systems. In Australia,
the new regulatory regime for incorporated practices required that legal practitioner directors complete
a self-assessment form for incorporated firms. In my study, a number of directors indicated that they
had questioned or opposed being required to complete the self-assessment process, but that their opinions changed once they completed the process. This experience points to the importance of taking steps
to promote the development of systems as part of a risk-management and practice-improvement program.
One approach to doing so is to include management-based approaches in regulatory reforms that relax
prohibitions on alternative business structures (ABS). Given the resistance to ABS in the United States
and the value of self-examination for all types of firms, regulators and other stakeholders should not
await the advent of ABS. Rather a jurisdiction should implement a pilot program using managementbased principles. The participants in the pilot program could be volunteers who agree to complete a
self-assessment process. To encourage participation in the program, the completion of the self-assessment process could be treated as a possible mitigating factor if firm lawyers later are subject to discipline and the complaint relates to a matter involving practice management.
Short of implementing a new program, a jurisdiction could integrate management-based principles into
current regulatory systems by providing incentives for lawyers to examine and improve the firm’s policies and procedures related to the delivery of legal services. One possibility for doing so would be to use
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management-based approaches as an alternative to discipline. Currently, in the United States approximately half of the states allow for minor misconduct allegations to be referred to diversion programs. 35
Some programs only allow for diversion of a disciplinary matter when the respondent suffers from an
impairment. Other programs also allow for diversion when the complaint suggests that the respondent
is experiencing practice management problems. In both types of programs, lawyers may obtain guidance, support, and tools to improve their practices. Diversion may provide an intervention opportunity
for lawyers to obtain assistance and avoid problems in the future.
Jurisdictions should revise their procedural rules to allow for more diversion referrals if the facts suggest that the complaint involves minor misconduct related to practice management concerns. When
such referrals are made, the diversion agreement could require that respondents first examine their
practice management controls and report to the regulator on the management systems that they have
implemented. Long-term diversion saves time and money if the remedial training helps lawyers avoid
future misconduct. Even in the short term, diversion may cost less than processing a complaint through
the formal disciplinary process.
In addition to assistance for lawyers in diversion program, the bar should devote more time and
resources to assisting lawyers with practice management. The advantage of doing so is that it educates
lawyers, improves the quality of legal services, and helps avoid the costs and headaches associated with
disciplinary complaints.
Bar leaders who recognize the value of practice management should also take steps to create other
incentives for lawyers to devote time and resources to serious examination of their practices. One possibility would be for interested players to create a certification program through which firms could obtain
a credential by demonstrating that they meet certain requirements, such as the implementation of management systems. This would appeal to firms, similar to those in Australia, that are seeking Quality
Management Certification under guidelines adopted by the International Organization for Standardization.36 Firms that obtain such a certificate may use it for business development purposes to attract and
retain clients.
Another incentive would be for insurers to require that firms complete a self-assessment or a practice
review as a condition to obtaining insurance or a premium discount. 37 If insurers are willing to offer
premium discounts for activities such as attending continuing legal education programs, they should
jump at the opportunity to provide a discount for self-audits, given the research findings on the positive
impact of self-audits on complaints and lawyer engagement in improving their practices.
In addition to encouraging lawyers to examine and improve their practice controls, interested parties
should attempt to address concerns that might deter lawyers from engaging in internal reviews. For
example, lawyers may be reluctant to systematically review their firm controls and practices because
they are concerned about discovery of the results in the event of a malpractice case. To address reluctance of lawyers to examine firm practices and policies, it would be worthwhile to seek recognition of a
self-evaluation privilege similar to the peer review privilege available to medical providers. With such a
privilege, lawyers should be more comfortable participating in audits and practice reviews, without fear
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that the material could be used in a later malpractice case.38 A draft of a specimen privilege developed
by risk management experts is reprinted in a longer article that I have written on the value of ethics
audits.39

Conclusion—Using Proactive Management-Based Approaches to
Transform the Relationship between Lawyers and Regulators
The Australian experience and study results show that proactive, management-based approaches can
help transform a lawyer disciplinary system from a reactive one to a proactive program that educates
and assists lawyers in practicing ethically and efficiently. This enables regulators to reshape their relationships with lawyers and the public. No longer is the regulator focused on reacting to problems after
complaints arise. Rather, the regulator becomes a partner working with lawyers to improve their practice controls and the delivery of quality legal services. This proactive approach promises to reduce the
number of complaints and liability claims, while improving client satisfaction, the quality of legal services, and firm productivity,
It all comes down to advancing public protection. Dating back to the 1800s, public protection has been
identified as the primary justification for imposing discipline on attorneys. 40 Although public protection is recognized as the first and foremost reason cited for disciplining attorneys, 41 a reactive discipline
system does not appear to be the best approach for advancing public protection. Despite improvements
and good faith efforts by dedicated bar counsel and jurists, current disciplinary systems often do not
produce redress or compensation for the harm suffered by many clients.42 The traditional approach to
attorney regulation relies heavily on a complaints-driven system of prosecuting alleged misconduct after
it occurs. Such a system provides little relief to the client or other person who is injured by the lawyer’s
misconduct. This is illustrated by the story of a complainant in a grievance matter. Following the completion of the disciplinary matter, the complainant reported that she had been victimized three times:
first by the medical profession, then by her lawyer, and finally by the legal profession, which she
believed was guilty of a cover-up.43 This complainant joins the ranks of many other injured persons
who do not feel as if current disciplinary systems, driven by complaints, provide them much protection.
It often is difficult for injured persons to fully appreciate how the system protects the public by dealing
with individual respondents and deterring misconduct by other lawyers. Furthermore, from the standpoint of consumer protection, attorney discipline systems in most U.S. jurisdictions largely fail to deal
with many common concerns, such as complaints related to fee disputes and negligence. 44
Most lawyers want to do the right thing. A proactive system of “attorney integrity,” rather than “attorney
discipline,” helps them do so by spurring lawyers to examine their practices and to learn what is necessary to comply with stated regulatory objectives.45 A system similar to the Australian regulatory regime
for incorporated firms can serve to educate and assist lawyers to get their houses in order.
The expectation is that implementation of a more proactive system in U.S. and Canadian jurisdictions
would have similar impact that the adoption of the system had in Australia, contributing to a reduction
in complaints, the implementation of policies and procedures, and improved client service. 46 The
reduction in complaints can save the regulator money and enable disciplinary counsel to focus more on
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those complaints that are filed. At the same time, the fortification of the ethical infrastructure of law
practice promises to enhance both client and lawyer satisfaction while raising ethical standards for
attorney conduct.
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Table 1
Steps Taken by Firms in connection with the First Completion of the Self‐Assessment Process
Reviewed firm policies/procedures relating to the delivery of legal services

84%

Revised firm systems, policies, or procedures

71%

Adopted new systems, policies, or procedures

47%

Strengthened firm management

42%

Devoted more attention to ethics initiatives

29%

Implemented more training for firm personnel

27%

Sought guidance from the Legal Services Commissioner/another person/organization

13%

Hired consultant to assist in developing policies and procedures

6%
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