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In the practice of law today a lawyer who is licensed to
practice law in one jurisdiction is often engaged in a
transaction that has some tie or connection to another

jurisdiction. Indeed, it is common for a lawyer licensed in one
state to be involved in a transaction with another party who
is located in another state relating to a matter or property in
yet another state. Should the ethical rules prevent this situa-
tion or regulate the conduct of lawyers in this environment?
Where is the lawyer practicing? Is it the physical place in
which the lawyer is working that controls, or should a “sig-
nificant contacts” approach be taken to analyze what the
applicable licensing jurisdiction may be? How do new and
changing means of communication affect the analysis of
whether the lawyer is practicing in a jurisdiction in which the
lawyer is not licensed? These are issues that the ABA has
begun to address with the recent adoption of a new
multijurisdictional practice rule in the Model Rules of
Professional Conduct.

Significant Contacts

Most unauthorized practice statutes or rules prohibit the
practice of law “in” the state without a license issued by that
state. It is difficult, however, to discern what state a lawyer is
practicing in when a transaction involves parties or proper-
ties in multiple jurisdictions. 

The case that is cited as the catalyst for the development of
new Model Rule 5.5 involved significant activities in
California by New York lawyers who did not associate with
California licensed counsel. Birbrower, Montalbano, Condon &
Frank, P.C. v. Superior Court, 949 P.2d 1 (Cal. 1998). The dis-
pute arose over payment of the lawyers’ fee. To prevent the
collection of the fee, the client alleged that the lawyers com-
mitted malpractice and engaged in the unauthorized practice
of law. The facts demonstrate how these cases often have
roots in the state in which the lawyer is licensed and then
spread to a state in which the lawyer is not licensed. 

The New York law firm had represented the principal of
the client and at least one of the related companies in New
York for several years. The lawyers had consulted with the
client in New York on the formation of a contract governed
by California law. When questions arose about the other
party’s performance under the contract, the New York firm
was asked to review the matter. While in New York, the
lawyers and client entered into a contingent fee agreement
relating to the client’s claims against the other party to the
contract. That fee agreement was later amended in
California to an agreement for a fixed fee upon which the
lawyers attempted to collect at the conclusion of the matter.
The New York lawyers made several trips to California
where the other party to the contract had its principal place
of business, initiated arbitration with the American
Arbitration Association’s San Francisco office, and held sev-
eral meetings and negotiations in California. Based on these
activities, the New York lawyers were held to be practicing
law “in” California and could not collect fees for those activi-
ties. Because the lawyers also conducted some activities in
New York, however, they could under proper circumstances
collect the fees for their practice in New York.

The dissent disagreed, concluding that the activities of the
New York lawyers did not fall within the definition of the
“practice of law.” Of course, not every activity of a lawyer
that relates to a legal matter is the “practice of law.”
Typically, fact patterns can run from one end of the spectrum
to the other. It is the gray area in the middle that presents
exposure for lawyers.

The issue of where the lawyer is practicing should not be
purely dependent upon geography. The place where the
lawyer is located at the time that legal work is done should
not necessarily be determinative. Neither should the result
turn on a purely quantitative analysis of how much time
was spent in what jurisdiction. As stated in Birbrower:
“Physical presence [in California] is one factor we may con-
sider in deciding whether the unlicensed lawyer has violated
[the unauthorized practice rules], but it is by no means
exclusive.” 949 P.2d at 5.

The Birbrower court properly recognized that today’s
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transactional practice is less oriented to
where the lawyer may be, but it focuses
instead more on where and what the
lawyer is communicating. We all use the
telephone, videophone, fax, e-mail, and
the Internet, and we will use the next
generation of communication technolo-
gy to keep in touch with our clients and
their matters. It is what we lawyers do
through those communication media
that is important. The Birbrower court
emphatically rejected the notion that a
lawyer is automatically practicing law
in California merely because the lawyer
“virtually” enters the state by electronic
means. 949 P.2d at 6. It seems that a sig-

nificant contacts approach will be used
to analyze whether a lawyer licensed in
one jurisdiction is practicing law in
another jurisdiction. The issue is more
aptly framed as: where does the activity
occur that requires the trained legal
mind and the application of legal
knowledge and techniques?

Licensed, But Not to Practice in
the Jurisdiction

First and foremost, the focus is not upon
the practice of law by someone who is
not licensed to practice law in some
jurisdiction of the United States. The
focus is rather upon the practice of law
by a lawyer who is licensed in some
jurisdiction but is not licensed to prac-
tice in the jurisdiction where the legal
activity takes place.

Some states have adopted ethical
rules that allow multijurisdictional prac-
tice on a non-universal basis and in a
non-uniform manner. For example,
some neighboring states have adopted a
reciprocity agreement that allows a
lawyer who is admitted in one of the
states to be admitted in the others with-
out taking a bar examination. See, e.g.,
OR. R. REGULATING ADMIS. TO PRAC. L.
15.05. Other states expressly authorize

the occasional or incidental practice by
out-of-state lawyers. See, e.g., MICH.
COMP. LAW ANN. § 600.916. A new provi-
sion of the California Rules of Court
allows a lawyer admitted in another
jurisdiction to represent clients in
California arbitrations. CAL. R. CT. 983.4.
(As presently written this protection for
multistate practitioners will sunset on
January 1, 2006.)

Most states allow litigators to be
admitted pro hac vice, an avenue that is
not open to transactional lawyers. This
benefit may not be available for ancil-
lary activities, such as representation of
a client in anticipation of litigation or

representation in a state where the
lawyer is not licensed with respect to lit-
igation that is pending in yet another
state, whether or not the lawyer is
licensed in the forum state.

Several states have adopted protec-
tive provisions for in-house counsel
who are not licensed in the state in
which their office is located. These rules
modify to a certain extent the generally
accepted principle that a lawyer
employee who is not licensed in the
state in which the lawyer works is per-
mitted to perform legal services for the
employer as long as those legal services
do not involve the appearance of the
lawyer before a tribunal. RESTATEMENT

(THIRD) OF LAW GOVERNING LAWYERS § 3
cmt. f (2000). Unfortunately, these pro-
tective provisions are far from uniform
in their scope and protections. See
American Bar Association, Report of the
Commission on Multijurisdictional Practice
(Aug. 2002) (MJP Report), at 10, available
at www.abanet.org/cpr/mjp-
home.html.

Most of these permissive regulations
require registration and subject the in-
house lawyer to the state’s regulatory
authority, even though bar examination
and formal admission to the bar of the
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state is not required. See, e.g., RULES

REGULATING THE FLORIDA BAR 17-1.4
(requiring registration, the payment of a
fee, and the submission to the Supreme
Court of Florida for disciplinary purpos-
es). In addition, some of these rules pro-
vide only temporary protection and
thus by implication would expose out-
of-state lawyers who overstay the time
limit to sanctions. See, e.g., KAN. S. CT.
R. 706. In any event, these protections
may require that the in-house lawyer
licensed in another state pay fees and be
subject to some of the local rules gov-
erning lawyers, such as complying with
the host state’s mandatory continuing
education requirements.

Lawyers licensed in one state but
practicing in another state are exposed
to disciplinary actions in both states. In
some states, the lawyer practicing in a
state in which the lawyer is not licensed
is exposed to criminal penalties. See,
e.g., CAL. BUS. & PROF. CODE § 6125; IND.
CODE ANN. § 33-1–5-1. Further, if the
lawyer is disciplined in the state in
which the lawyer is practicing improp-
erly, that disciplinary action may be the
basis for charges against the lawyer in
the state in which the lawyer is licensed.

The ABA’s New Model Rule

At the Annual Meeting of the American
Bar Association in Washington, D.C.,
during the summer of 2002, the ABA
finalized the promulgation of its revised
Model Rules of Professional Conduct by the
adoption of amendments to Rule 5.5. At
the same time, the ABA adopted other
model rules that support the momen-
tum behind the relaxation of stiff unau-
thorized practice rules that discourage
what the marketplace wants in commer-
cial transactions under appropriate cir-
cumstances when the public interest is
protected. These other model rules,
beyond the scope of this article, include
Rule 22 of the ABA Model Rules for
Lawyer Disciplinary Enforcement to pro-
mote reciprocal discipline of attorneys, a
model rule for “Pro Hac Vice
Admission,” a model rule on
“Admission by Motion,” a model rule
for the “Licensing of Legal
Consultants,” and a model rule for
“Temporary Practice by Foreign
Lawyers.”

The focus is on the practice of law by a lawyer
who is licensed in some jurisdiction but is
not licensed to practice in the jurisdiction
where the legal activity takes place.



tivity, it is beneficial to the client that its
lawyers not have to devote time to edu-
cation and familiarization with the
client’s way of doing business.

In the client’s mind, the familiarity
and special knowledge accumulated by
its usual lawyer are far more valuable
than the fact that some other lawyer,
with whom the client has no relation-
ship, or at best an infrequent or passing
relationship, may be licensed in a partic-
ular jurisdiction. Indeed, for most
lawyers, their expertise in a particular
area or familiarity with the client’s way
of doing business is far more valuable to
a client than the familiarity of a lawyer
with local law. It is easy for the lawyer
to become familiar with local law on a
subject, through research and study of

the local law or by associating on a for-
mal or informal basis with local lawyers
who are knowledgeable.

It must be pointed out that another
ethical rule comes into play in the repre-
sentation of clients generally, whether or
not in multijurisdictional matters. The
lawyer is duty bound to represent the
client competently. Model Rule 1.1 pro-
vides: “A lawyer shall provide compe-
tent representation to a client.
Competent representation requires the
legal knowledge, skill, thoroughness
and preparation necessary for the repre-
sentation.” If the lawyer knows or is
concerned that a certain legal issue may
be treated differently under the law of a
state that governs a transaction, the
lawyer is duty bound to investigate that
issue and react accordingly. Acquiring
knowledge of relevant law and using it
are merely aspects of the professional-
ism that sophisticated clients expect and
to which all clients are entitled.
Moreover, the lawyer has an obligation
to explain matters to the client so as to
enable the client to make an informed
decision regarding matters that are the

subject of the representation. MODEL

RULE 1.4(b). If the lawyer believes that
there are limits on the lawyer’s ability to
represent the client, the lawyer must so
inform the client so the client can decide
how to proceed.

Multijurisdictional Practice

Recognizing the desirability of multi-
jurisdictional practice in certain limited
circumstances, new Model Rule 5.5(c)
provides:

A lawyer admitted in another United
States jurisdiction, and not disbarred
or suspended from practice in any
jurisdiction, may provide legal serv-
ices on a temporary basis in this juris-
diction that:

(1) are undertaken in association
with a lawyer who is admitted to
practice in this jurisdiction and
who actively participates in the
matter;

(2) are in or reasonably related to a
pending or potential proceeding
before a tribunal in this or another
jurisdiction, if the lawyer, or a per-
son the lawyer is assisting, is
authorized by law or order to
appear in such proceeding or
reasonably expects to be so
authorized;

(3) are in or reasonably related to a
pending or potential arbitration,
mediation, or other alternative dis-
pute resolution proceeding in this
or another jurisdiction, if the serv-
ices arise out of or are reasonably
related to the lawyer’s practice in
a jurisdiction in which the lawyer
is admitted to practice and are not
services for which the forum
requires pro hac vice admission; or
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In revising Model Rule 5.5, the ABA
sought “the proper balance between the
interests of a state in protecting its resi-
dents and justice system, on the one
hand; and the interest of clients in a
national and international economy in
the ability to employ and retain counsel
of choice efficiently and economically on
the other.” MJP Report, at 5.

In reaching its final position, the ABA
Commission on Multijurisdic-
tional Practice recommended certain
provisions that largely restate prior pro-
visions or are not controversial. Lawyers
are prohibited from practicing law in a
jurisdiction in violation of the regulation
of the legal profession in that jurisdic-
tion or assisting another in doing so.
MODEL RULE 5.5(a). Lawyers are also
generally prohibited from establishing
an office or having a systematic and
continuous presence in a jurisdiction in
which they are not licensed, or holding
themselves out to the public that they
are admitted to practice in a jurisdiction
in which they are not licensed. MODEL

RULE 5.5(b). These prohibitions are in
substance the same as the prior version
of this rule, which merely prohibited the
unauthorized practice of law and the
assistance of another in unauthorized
practice.

Moving beyond these rather straight-
forward and obvious rules, one sees the
real areas of controversy and areas of
high concern to transactional lawyers.
The ABA’s approach recognizes that
clients want to retain attorneys and
counselors in whom they have confi-
dence, a relationship that is typically
built over time. The client’s lawyer of
choice often has special knowledge of
the client’s business affairs and opera-
tions and knows the bias from which
the client approaches issues that are typ-
ically raised in a transaction. Moreover,
because the client may concentrate its
business in a small number of lawyers
and firms, that client’s business is more
meaningful to those chosen lawyers. It
should be up to the sophisticated client
to select the lawyer who the client
believes is uniquely qualified in the
matter without the interference of rigid
and antiquated state border regulations
that would expose that lawyer to sanc-
tions. In today’s world of high produc-

Acquiring knowledge of relevant law and using
it are merely aspects of the professionalism that
sophisticated clients expect and to which
all clients are entitled. 



not licensed, if the activity relates to a
proceeding in State A. Under this
exception, the lawyer is allowed to han-
dle matters outside of the licensing state
if those matters are in anticipation of lit-
igation in the state in which the lawyer
is licensed or in which the lawyer antic-
ipates being admitted pro hac vice.

The third situation (MODEL RULE

5.5(c)(3)) again relates to litigated or dis-
puted matters that arise out of or
are reasonably related to the lawyer’s
practice in a jurisdiction in which
the lawyer is licensed. Again, the repre-
sentation in the host state must be
temporary and must arise out of or be
reasonably related to the lawyer’s prac-
tice in a state in which the lawyer is
licensed.

It is the fourth of the permitted cir-
cumstances that is of primary import to
the practicing transactional bar. Model
Rule 5.5(c)(4) governs the situation in
which a local counsel is not associated
and pro hac vice admission is not avail-
able because the matter is not in court.

To be covered by this safe harbor, the
services must be of a temporary nature
and arise out of or be reasonably relat-
ed to the lawyer’s practice in the juris-
diction in which the lawyer is licensed.
The way in which the essential attor-
ney-client relationship is established is
not explicitly stated. The attorney-client
relationship may arise out of a previous
representation of the client; the client
may be based in or have substantial
contacts in the jurisdiction in which the
lawyer is licensed; the matter itself, as
opposed to the client, may have a sig-
nificant connection to the jurisdiction in
which the lawyer is admitted to prac-
tice; significant aspects of the represen-
tation may be carried out in the juris-
diction of licensure; or a significant
aspect of the matter may involve the

law of the jurisdiction of licensure.
MODEL RULE 5.5 cmt. 14.

This newly revised model rule rec-
ognizes the practical realities of
sophisticated business practice today—
in other words, the desirability of
retaining counsel to assess the
merits of similar matters in multiple
jurisdictions, such as selecting a new
corporate headquarters or embarking
on new lines of business on a national
or regional basis. Similarly, the rule rec-
ognizes the need for the national client
to engage a lawyer who is expert in cer-
tain matters, regardless of the jurisdic-
tion in which the lawyer is licensed. Id.

This safe harbor applies to matters
that are ancillary to a matter being han-
dled in the state in which the lawyer is

licensed, such as meetings with the
client and others that are held outside
of the state of licensure. The far more
important aspect of this protection
applies to a broader scope of engage-
ments, allowing the client to retain the
lawyer to handle matters that are
entirely unrelated to the lawyer’s state
of licensure. This carve out allows the
client to retain counsel of its choosing in
several related business matters, irre-
spective of the state in which the matter
is localized. It will not, however, allow a
lawyer to represent a client with whom
the lawyer has had no prior dealings or
relationship. MJP Report 201B, at 10.
This comment could present a problem
for transactional lawyers with nation-
wide reputations.

Another provision of new Model
Rule 5.5 is especially important to in-
house counsel. Model Rule 5.5(d) reads
as follows:

A lawyer admitted in another
United States jurisdiction, and not
disbarred or suspended from prac-
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(4) are not within paragraphs
(c)(2) or (c)(3) and arise out of or
are reasonably related to the
lawyer’s practice in a jurisdiction
in which the lawyer is admitted
to practice.

The model rule is written from the
perspective of the jurisdiction in which
the lawyer is not licensed and requires
that the lawyer be admitted and in
good standing in the jurisdiction of
licensure. As written, Model Rule 5.5
attempts to allow practice in another
jurisdiction on a temporary basis under
circumstances that do not create unrea-
sonable risks to the interests of clients,
the public, or the courts. MODEL RULE

5.5 cmt. 5. There is, however, no bright
line test to establish the temporary
nature of this type of practice. The com-
mission acknowledged that judgment
and reasonableness are needed in inter-
preting this rule and that guidance will
come over time from the courts and
regulatory bodies that govern the con-
duct of lawyers. Indeed, the lawyer’s
activity may be temporary even when
the services are provided in a jurisdic-
tion on a recurring basis or over an
extended period of time. MODEL RULE

5.5 cmt. 6.
The first of the permitted activities

(MODEL RULE 5.5(c)(1)) is the time-hon-
ored situation in which the lawyer asso-
ciates with a lawyer licensed in the
jurisdiction in question. The relation-
ship with local counsel must be real,
and the local counsel must participate
on an active basis. The retention of local
counsel cannot be a mere artifice.
MODEL RULE 5.5 cmt. 8. The locally
licensed lawyer must share in the
responsibility for the matter for this
exception to apply.

The second situation (MODEL RULE

5.5(c)(2)) involves contested matters, lit-
igation, or administrative proceedings
in which the lawyer is acting in con-
formity with the rules of the body
before which the matter is pending or
has been or is expected to be admitted
pro hac vice. This provision also allows a
lawyer who is licensed in State A to
review documents, attend meetings,
interview witnesses, and take deposi-
tions in State B in which the lawyer is

This newly revised model rule recognizes the
practical realities of sophisticated business
practice today—in other words, the desirability
of retaining counsel to assess the merits of
similar matters in multiple jurisdictions.
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tice in any jurisdiction, may provide
legal services in this jurisdiction that:

(1) are provided to the lawyer’s
employer or its organizational
affiliates and are not services for
which the forum requires pro hac
vice admission; or

(2) are services that the lawyer
is authorized to provide by feder-
al law or other law of this
jurisdiction.

Model Rule 5.5(d)(1) allows a lawyer
in good standing to provide legal
services to an employer, or an affiliate of
an employer, as long as pro hac vice
admission is not required. In other
words, this provision in and of itself
protects the in-house transactional
lawyer who does not have to represent
an employer in court on the matter
in question.

The rule also protects the lawyer
who is otherwise allowed to represent
the client by federal or other law (that is,
patent or copyright practice). This sec-
tion of Model Rule 5.5 reflects estab-
lished law on this subject. 

The in-house lawyer may, however,
be subject to the disciplinary authority
of the host state. Model Rule 5.5 cmt. 19.
Moreover, the adoption of rules that reg-
ulate in-house practice by lawyers who
are licensed in other states may well be
interpreted to override the established
law and require compliance with the
regulatory requirements of the host state
ethical rules. It should also be noted that
the in-house lawyer who has a system-
atic presence in a jurisdiction in which
the lawyer is not licensed may have to
register or may be subject to other
requirements of the state licensing laws
and rules. MODEL RULE 5.5 cmt. 17.

Jurisdiction over
Disciplinary Matters

In a related action, the MJP Report, as
adopted by the ABA House of
Delegates, recommended changes to
Model Rule 8.5 relating to disciplinary
proceedings. MJP Report 201C, at 1. This
rule clearly subjects a lawyer to the
authority of the disciplinary body of the
state in which the lawyer is practicing

under the multijurisdictional practice
provisions of Model Rule 5.5 or other-
wise. The result is that the lawyer may
be subject to discipline by the state in
which the lawyer is licensed and the
state in which the lawyer is practicing
under the MJP rules. As adopted, new
Model Rule 8.5 provides:

(a) Disciplinary Authority. A lawyer
admitted to practice in this jurisdic-
tion is subject to the disciplinary
authority of this jurisdiction, regard-
less of where the lawyer’s conduct
occurs. A lawyer not admitted in this
jurisdiction is also subject to the disci-
plinary authority of this jurisdiction if
the lawyer provides or offers to pro-
vide any legal services in this juris-
diction. A lawyer may be subject to
the disciplinary authority of both this
jurisdiction and another jurisdiction
for the same conduct.

(b) Choice of Law. In any exercise of
the disciplinary authority of this
jurisdiction, the rules of professional
conduct to be applied shall be as
follows:

(1) for conduct in connection with
a matter pending before a tribu-
nal, the rules of the jurisdiction in
which the tribunal sits, unless
the rules of the tribunal provide
otherwise; and

(2) for any other conduct, the rules
of the jurisdiction in which the
lawyer’s conduct occurred, or, if
the predominant effect of the con-
duct is in a different
jurisdiction, the rules of that juris-
diction shall be applied to the con-
duct. A lawyer shall not be subject
to discipline if the lawyer’s con-
duct conforms to the rules of a
jurisdiction in which the lawyer
reasonably believes the predomi-
nant effect of the lawyer’s conduct
will occur.

This rule adopts the prevailing con-
cept that the state of the lawyer’s licen-
sure has the authority to discipline the
lawyer for improper conduct, wherever
that conduct may occur. The

disciplinary authorities of the state in
which the conduct occurs are also grant-
ed the power to discipline a lawyer for
that conduct. In a disciplinary action in
the nonlicensure state, the issue of
which state’s ethical rules should be
applied comes into focus. (See also Rule
6 of the ABA Model Rules for Lawyer
Disciplinary Enforcement, which pro-
vides: “[A]ny lawyer not admitted in
this jurisdiction who practices law or
renders or offers to render any legal
services in this state is subject to the dis-
ciplinary jurisdiction of this court and
the board.”) The basis for selecting the
applicable set of rules is set out in
Model Rule 8.5(b)(2), which creates a
hierarchy of criteria to be used in mak-
ing the determination. (Model Rule
8.5(b)(1) applies the ethical rules of the
forum state to matters that are pending
before a tribunal. Because the focus of
this discussion is on transactional mat-
ters, Model Rule 8.5(b)(1) is merely
noted for informational purposes.) It
should be noted that this section does
not apply to conduct in anticipation of
litigation, but only to matters that are in
litigation. See MODEL RULE 8.5 cmt. 4.
The ethical rules of the jurisdiction in
which the predominant effect of the
conduct will be felt should be applied.
Otherwise, the ethical rules of the juris-
diction in which the conduct occurred
will be applied.

Conclusion

Transactional lawyers owe a debt of
gratitude to the ABA for opening debate
on this subject. Transactional lawyers
are especially indebted to the Real
Property, Probate and Trust Law Section
and the American College of Real Estate
Lawyers, which, together with other
interested groups, lobbied the MJP
Commission heavily for these changes.
This effort was not without opposition,
and the task is far from over. If transac-
tional lawyers want the freedom from
exposure to disciplinary sanctions that
could be aimed at the evolution of their
practice, the effort must now turn to the
state bars to follow the lead of the ABA
and reform their ethical rules based
upon the model promulgated by the
ABA. �
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Keeping Current—Property offers a
look at selected recent cases and lit-
erature. The editors of Probate &
Property welcome suggestions and
contributions from readers.

ARCHITECT’S DESIGN DEFECT
liability not subject to economic
loss rule. The “economic loss rule,”
which limits tort claims when con-
tract damages are available, does not
apply to a claim for an architect’s
negligent design resulting in physical
damages to property. Plaintiff’s
pleadings and affidavits alleging
physical harm to the common areas
of a condominium that necessitated
the expenditure of substantial sums
of money to repair were sufficient to
state a cause of action for tortious
negligence that survived the eco-
nomic loss rule. Aldrich v. Add Inc.,
770 N.E.2d 447 (Mass. 2002).

BONA FIDE PURCHASER at fore-
closure sale obtains clear title. The
foreclosed trust deed was based
upon a grantor’s fraudulent claim of
ownership, and clear title passed to
the purchaser even though the trust
deed beneficiary may have known of
the fraud. Bonner v. Norwest Bank of
Minnesota, 571 S.E.2d 387 (Ga. 2002).

BONA FIDE PURCHASER from
possessor obtains clear title. The
property possessor had no record
title. The original patent from the
U.S. government was erroneously
recorded in Salt Lake County, the
property being located in Utah
County adjacent to the boundary
with Salt Lake County. Salt Lake
County was the record owner and
finally corrected the mistaken record-
ing in 1998, nine years after the quit-
claim deed from the possessor to the
bona fide purchaser was recorded,
and according to the court, nine
years too late. Salt Lake County v.
Metro West Ready Mix, Inc., 53 P.3d
499 (Utah Ct. App. 2002).

CASES

BROKER’S COMMISSION held
payable despite lease default. A
leasing broker filed an action to col-
lect on a promissory note executed
by the lessors for the payment of the
leasing broker’s commission. The les-
see stopped making rent payments,
and the lessor stopped making com-
mission payments. In the absence of
any explicit condition, the court
found no implied commission pay-
ment condition requiring lessor’s
actual receipt of the rent. Hildebrandt
v. Anderson, 42 P.3d 355 (Or. Ct. App.
2002).

CONDEMNATION claim for mone-
tary exactions rejected. A traffic
impact fee is not subject to the Dolan
test, because it is generally applicable
according to a detailed legislatively
enacted formula. There is no discre-
tion in its application, and it thus
avoids the improper leveraging of
conditions against development
approvals that was the main concern
in the Dolan case. Rogers Machinery,
Inc. v. Washington County, 45 P.3d 966
(Or. Ct. App. 2002).

EASEMENT strictly construed. An
easement allowing a neighboring lot
owner to trim vegetation to maintain a
view did not imply any restriction on
structures in the easement area. The
wording was held to be simply unam-
biguous. The court refused to add
implied restrictions to cure the neigh-
bor’s omission of adequate view pro-
tection restrictions. Olson v. Van Horn,
48 P.3d 860 (Or. Ct. App. 2002).

INSTALLMENT CONTRACT for-
feiture subject to equitable right of
redemption. In a case of first impres-
sion, South Carolina finds an equi-
table right of redemption applies to
the forfeiture remedy on an install-
ment land purchase contract. Lewis v.
Premium Investment Corp., 568 S.E.2d
361 (S.C. 2002).

LANDLORD’S acceptance of tenant
surrender upheld. The tenant
attempted to revoke its offer to sur-
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