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MESSAGE FROM THE CHAIRS
Phillip R. Bower, Shannon S. Broome, and
Emily Fisher
Greetings and welcome to a joint newsletter by
the Air Quality and Climate Change, Sustainable
Development, and Ecosystems (CCSDE)
Committees! The committees are pleased with the
overwhelming response to requests for articles
for this special newsletter, which focuses on the
U.S. Environmental Protection Agency’s (EPA)
Clean Power Plan (CPP) and related rulemakings.
The goal of this newsletter is to provide a onestop overview of key elements of EPA’s suite of
rulemaking actions released in August 2015. To
that end, we are excited to bring you the following
articles, which represent a range of perspectives on
the topic:
In Game Changer or Business as Usual?, by
Shannon Broome and Jim Rizk, you will see an
overview of all of the actions that EPA finalized
along with an overview of the proposed federal
plan for states that do not adopt their own plans
to implement the CPP.
EPA’s Goldilocks Approach to New Source
Carbon Dioxide Standards for EGUs—Did the
Agency Get It “Just Right”?, by Ann Weeks
and James Duffy, provides an overview of the
new, modified and reconstructed electric utility
generating unit standards under Clean Air Act
section 111(b).
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December 2015
Looking Beyond the Fence: An Overview of
the Clean Power Plan and Its Potential Legal
Hurdles, by Chuck Knauss and Jim Rizk,
focuses on the section 111(d) standards for
existing sources and highlights some of the
expected legal challenges.
Judicial Developments, by L. Margaret Barry,
outlines the litigation that has already occurred
over the CPP as well as an update of other
climate-related cases.
From the state perspective, we have three
great contributions. First is Alex Dunn’s and
Sarah Stillman’s article on state reactions (A
Tapestry of Responses: State Reactions to the
Final Clean Power Plan). Second is The Clean
Power Plan in Region VIII—Common Themes
and Individual State Effects in Wyoming
by Mary Throne, which looks at the states
facing some of the biggest hurdles in meeting
their CPP goals. Finally is Bethany Fisher’s
examination of the Goals and Guidelines for
Tribes, Territories, and Non-Contiguous States
Under EPA’s Clean Power Plan.
The CCSDE committee is also co-sponsoring a
webinar series on these regulations over the next
several months, and we encourage you to sign up
for the series. Looking forward to the ABA year,
we are excited about additional opportunities to

Continued on page 3.
1

Air Quality Committee Newsletter
Vol. 19, No. 1, December 2015
Olivia Lucas, Jacob Santini, and
Gary Steinbauer, Editors

AMERICAN BAR ASSOCIATION

SECTION OF ENVIRONMENT,
ENERGY, AND RESOURCES

In this issue:
Message from the Chairs
Phillip R. Bower, Shannon S. Broome and
Emily Fisher .................................................... 1
Game Changer or Business as Usual? A Little
Bit of Both as EPA Begins Source-Category
Regulation of Greenhouse Gases
Shannon S. Broome and James Rizk .......... 3

December 11, 2015
The Keystone Pipeline Decision – U.S. and
Canadian Perspectives
Non-CLE Webinar

Looking Beyond the Fence: An Overview of
the Clean Power Plan and Its Potential Legal
Hurdles
Charles H. Knauss and James Rizk ............. 6

December 17, 2015
Beyond Carbon: EPA’s New Methane and VOC
New Source Performance Standards and Draft
Control Techniques Guidelines for the Oil and Gas
Industry
CLE Webinar Series

A Tapestry of Responses: State Reactions to
the Final Clean Power Plan
Alexandra Dapolito Dunn and
Sarah Stillman ............................................. 10
Goals and Guidelines for Tribes, Territories,
and Non-Contiguous States Under EPA’s
Clean Power Plan
Bethany Fisher............................................. 14
The Clean Power Plan in Region VIII—
Common Themes and Individual State Effects
in Wyoming
Mary Throne ................................................ 17
EPA’s Goldilocks Approach to New Source
Carbon Dioxide Standards for EGUs—Did the
Agency Get It “Just Right”?
Ann Weeks and James Duffy.................... 21
Judicial Developments
L. Margaret Barry ........................................ 26

Copyright © 2015. American Bar Association. All rights
reserved. No part of this publication may be reproduced, stored
in a retrieval system, or transmitted in any form or by any
means, electronic, mechanical, photocopying, recording, or
otherwise, without the prior written permission of the publisher.
Send requests to Manager, Copyrights and Licensing, at the
ABA, by way of www.americanbar.org/reprint.
Any opinions expressed are those of the contributors and shall
not be construed to represent the policies of the American
Bar Association or the Section of Environment, Energy, and
Resources.

2

CALENDAR OF SECTION EVENTS

January 12, 2016
Outcomes from Paris Conference of the Parties
of the United Nations Conference on Climate
Change: Where Do We Go From Here?
CLE Webinar Series
January 26, 2016
Look But Don’t Touch: How Water Quality
Regulation Affects Water Availability
CLE Webinar
February 10, 2016
Clean Power Plan Litigation Update
CLE Webinar Series
March 29-30, 2016
34th Water Law Conference
Austin, TX
March 30- April 1, 2016
45th Spring Conference
Austin, TX
April 14-15, 2016
ABA Petroleum Marketing Attorneys’ Meeting
Washington, DC
June 14, 2016
Key Environmental Issues in U.S. EPA Region 5
Conference
Chicago, IL

For full details, please visit
www.ambar.org/EnvironCalendar
Air Quality Committee, December 2015

Continued from page 1.

explore legal developments in air quality and
climate change, sustainable development, and
ecosystems in future newsletters this year. As
always, if you have ideas for articles or would
like to pen one yourself, please contact one of our
newsletter vice chairs: Olivia Lucas, Jacob Santini,
or Gary Steinbauer for the Air Quality committee;
and Vic Baltera, Diane Marchik, or Eric Waeckerlin
for the CCSDE committee.
Phillip R. Bower is the chair of the Air Quality
Committee and Shannon S. Broome and Emily
Fisher are co-chairs of the Climate Change,
Sustainable Development, and Ecosystems
Committee.
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GAME CHANGER OR BUSINESS AS USUAL?
A LITTLE BIT OF BOTH AS EPA BEGINS
SOURCE-CATEGORY REGULATION OF
GREENHOUSE GASES
Shannon S. Broome and James Rizk
On August 3, 2015, the U.S. Environmental
Protection Agency (EPA) signed final versions
of the landmark Clean Power Plan for existing
power plants, see EPA, Carbon Pollution Emission
Guidelines for Existing Stationary Sources:
Electric Utility Generating Units; Final Rule, and
carbon pollution new source performance standards
(NSPS) for new, modified, and reconstructed
power plants. See Standards of Performance for
Greenhouse Gas Emissions from New, Modified,
and Reconstructed Stationary Sources: Electric
Utility Generating Units; Final Rule. In addition
and on the same day, EPA signed a proposed
federal plan for states that choose not to adopt
existing source regulations (the proposed federal
plan). See EPA, Federal Plan Requirements
for Greenhouse Gas Emissions from Electric
Utility Generating Units Constructed on or
Before January 8, 2014; Model Trading Rules;
Amendments to Framework Regulations; Proposed
Rule. Together these actions will regulate emissions
of greenhouse gases from the electricity sector,
which accounts for 31 percent of all nationwide
greenhouse gas emissions (as of 2013) and is the
largest single source of such emissions.
Regulation of New, Modified, and
Reconstructed Power Plants
While the NSPS is noteworthy in that it regulates
greenhouse gas emissions for the first time from
new, modified, and reconstructed coal and gasfired turbines, the rule follows a familiar regulatory
construct, providing numerical emission limits
applicable to individual sources.
Coal-fired units: For coal-fired units, EPA
established different emission limits under section
111(b) of the Clean Air Act for new units (1400 lb
CO2/MWh-g), reconstructed units (with different
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limits based on heat input), and units with “larger
modifications.” See NSPS at 190, tbl.6. A larger
modification is one that results in an increase in
hourly carbon dioxide emissions of more than 10
percent. Id. Sources making larger modifications
are required to meet a unit-specific emission limit
determined by the unit’s best historical annual
carbon dioxide emission rate (from 2002 to the
date of the modification) but with a backstop that
the emission limit will be no more stringent than
1800 lb CO2/MWh-g for sources with heat input
above 2000 MMBtu/h or 2000 lb CO2/MWh-g for
sources with heat input equal to or less than 2000
MMBtu/h. Id.
EPA elected to withdraw the proposed standards for
units undergoing “smaller modifications”—defined
as modifications resulting in an increase of hourly
carbon dioxide emissions of less than or equal to
10 percent. Id. at 439. Therefore, in order to issue
standards for smaller modifications in the future,
EPA would have to undertake a new rulemaking
and members of the public would be afforded the
opportunity to comment on any proposal.
Gas-fired units: For gas-fired units, EPA
established separate emission standards for new
and reconstructed base-load natural gas-fired units,
non-base-load natural gas-fired units, and multifuel-fired units. Standards for base-load units are
output-based limits using natural gas combined
cycle technology and are the same for new and
reconstructed sources. Non-base-load and multifuel-fired units must meet a clean fuels input-based
standard. Determination of whether a unit is a
base-load unit depends on a sliding scale that gives
credit to unit efficiency in addition to considering
the unit’s sales.
Importantly, EPA decided not to establish standards
for modified gas-fired units at this time, citing
the need for additional information. Similar to its
approach for “smaller modifications” for coal-fired
units, discussed above, EPA withdrew the proposed
standards for modified gas-fired units, and a new
rulemaking would be needed to establish such
standards in the future. One implication of EPA’s
4

decision to limit regulation to large modifications at
coal-fired units is that coal-fired units undertaking
small modifications and gas-fired units undertaking
any modification will remain “existing” units and
thus potentially subject to the section 111(d) plans
in their states (be it the federal plan or a statedeveloped plan).
Regulation of Greenhouse Gas Emissions
from Existing Power Plants
Unlike standards for new and reconstructed
sources, existing sources governed under section
111 are primarily regulated by the states in
conformance with federal guidelines established by
EPA. This type of regulation, under section 111(d)
of the Clean Air Act, has been far less common
than regulation under section 111(b) for new,
modified, and reconstructed sources and has been
limited to narrower source categories including
existing municipal solid waste landfills, municipal
waste combustors, sulfuric acid plants, primary
aluminum reduction plants, phosphate fertilizer
manufacturing facilities, and medical waste
incinerators. The Clean Power Plan, however,
affects the entire energy sector.
Emission reduction goals under the Clean Power
Plan are based on the best system of emission
reduction (BSER) for existing electric generating
units. EPA calculated these reductions by
considering three “building blocks” including
(1) making fossil fuel-fired plants more efficient;
(2) using lower emitting natural gas-fired plants
more frequently, and (3) using more renewable
energy sources. EPA also represented the emission
limitations achievable through the BSER in
the form of uniform carbon dioxide emission
performance rates for each of two affected
source categories: steam generating units and
stationary combustion turbines. See Clean Power
Plan at 285. EPA had proposed a fourth building
block, demand-side energy efficiency measures,
but dropped it from the final rule. The agency
explained in the preamble to the final rule that,
while “building blocks 1, 2, and 3 fall squarely
within [EPA’s traditional NSPS rulemaking
Air Quality Committee, December 2015

paradigm of regulating within the fence line], the
proposed building block 4 does not.” See id. at 390.
Although EPA, therefore, excluded demand-side
energy efficiency from the BSER determination
and from the emission performance rates, it still
provides states and utilities the option to rely on
demand-side energy efficiency in meeting emission
reduction requirements.

•
•
•
•
•
•

Based on the three building blocks and each state’s
power generation mix, EPA calculated emission
reduction goals for individual states, with targeted
reductions from 2012 baseline levels ranging from
7 percent for Connecticut to 45 percent for North
Dakota. See Jonathan L. Ramseur & James E.
McCarthy, EPA’s Clean Power Plan: Highlights
of the Final Rule, Cong. Research Serv., Aug. 14,
2015, at 11–12, tbl.A-I, available at http://www.
fas.org/sgp/crs/misc/R44145.pdf.
These rate-based state goals (expressed in pounds
of carbon dioxide per megawatt hour of electricity
produced) were translated into mass-based state
goals (expressed in short tons of carbon dioxide) to
provide greater flexibility for state plans. In either
case, these state reductions must be met by 2030,
with interim reductions beginning in 2022 and
an overall 32 percent reduction in carbon dioxide
emissions from 2005 levels by 2030. See Clean
Power Plan at 16, 29, 90, 1364.
While the emission reduction goals are based on
the three building blocks, to meet those goals state
plans may rely on a wide range of compliance
strategies. For example, reductions that can be
incorporated into state plans include:
•
•
•

•
•
•

Heat rate improvements;
Fuel switching to a low carbon content fuel;
Integration of renewable energy into
electric utility generating unit (EGU)
operations;
Combined heat and power;
Qualified biomass co-firing and repowering;
Renewable energy;
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Nuclear generation;
Demand-side energy efficiency programs
and policies;
Demand-side management measures;
Electricity transmission and distribution
improvements;
Carbon capture and utilization for existing
sources; and
Carbon capture and sequestration for
existing sources. See id. at 482–94.

Of these approaches, EPA has included an
additional incentive for states to make early
(i.e., 2020 and 2021) investments in wind and
solar projects and demand-side energy efficiency
projects in low-income communities, by
establishing the Clean Energy Incentive Program
(CEIP). The CEIP is an optional matching program
that offers EPA matching allowances or emission
rate credits for participating states. Under the
program, greater EPA matches are provided
for energy efficiency projects in low-income
communities. See id. at 865–79.
In addition, the final rule offers states the ability
to establish and participate in trading programs to
meet state-based goals.
State plans may take one of two forms. In an
“Emission Standards Plan,” which may use either
the rate-based goal or the mass-based goal, the state
places federally enforceable emission standards on
affected electric generating units that fully meet the
emission guidelines. In a “State Measures Plan,”
designed to meet the state’s mass-based goal, the
state may include measures implemented by the
state that are not federally enforceable emission
standards. See id. at 879–907.
The Clean Power Plan establishes the minimum
requirements for approvable state programs. States
must submit a final plan, or an initial submittal with
an extension request, by September 6, 2016. For
states obtaining an extension, final complete state
plans must be submitted by September 6, 2018. See
id. at 38.
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EPA’s Proposed Federal Plan
Because regulation of existing sources under
section 111(d) is largely the responsibility of states,
EPA’s role is generally focused on reviewing
state plans for satisfaction of required elements.
That said, if the agency finds that a state’s plan
does not meet minimum requirements, EPA must
promulgate a federal plan to achieve the state’s
emission reduction goals. EPA’s proposed federal
plan serves as the initial step in EPA’s adoption
of a federal plan for a state and also serves as
a proposed model rule that states can follow in
developing their own plans. The proposed federal
plan contains the same elements that state plans
are required to contain, including performance
standards, monitoring and reporting requirements,
and compliance schedules. It includes both a ratebased trading plan and an alternative mass-based
trading plan. EPA currently intends to use either
of these approaches for every state for which it
finalizes a federal plan. Both proposed federal
plans also serve as alternative model state plans
that are presumptively approvable by EPA if
submitted by a state.
Shannon S. Broome is co-chair of the Climate
Change, Sustainable Development, and
Ecosystems Committee, and she chairs the Air
Quality and Climate Change practice at Katten
Muchin Rosenmann LLP, where she is managing
partner of the San Francisco Bay area office and
also a partner in the firm’s Washington, D.C. office.
Jim Rizk serves as Special Counsel to Jon
Niermann, Commissioner on the Texas Commission
on Environmental Quality.
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LOOKING BEYOND THE FENCE: AN
OVERVIEW OF THE CLEAN POWER PLAN
AND ITS POTENTIAL LEGAL HURDLES
Charles H. Knauss and James Rizk
[Ed. This article was written prior to the October
23, 2015 Federal Register publication of the Clean
Power Plan and ensuing legal challenges. ]
On August 3, 2015, the Environmental Protection
Agency (EPA) released the final version of its
Clean Power Plan, which sets forth a framework
for regulating emissions of carbon dioxide (CO2)
from existing electric generating units (EGUs).
EPA, Carbon Pollution Emission Guidelines
for Existing Stationary Sources: Electric Utility
Generating Units; Final Rule (Clean Power
Plan). On the same day and as discussed in the
companion article, Game Changer or Business as
Usual? A Little Bit of Both as EPA Begins SourceCategory Regulation of Greenhouse Gases, EPA
also released its final version of carbon pollution
new source performance standards (NSPS) for
new, modified, and reconstructed power plants
and signed a proposed federal plan for states that
choose not to adopt existing source regulations (the
proposed federal plan).
Section 111 Primer
Section 111 of the Clean Air Act establishes two
distinct approaches for regulating emissions from
individual source categories. Section 111(b) of
the Clean Air Act contains the federal statutory
provisions for regulation of emissions from new,
modified, and reconstructed sources through
the establishment of new source performance
standards. Section 111(b) standards contain federal
emissions limitations that are directly applicable
to sources. Section 111(d) of the Clean Air Act
contains the state-based program for regulating
emissions from source categories for existing
sources. Under section 111(d), EPA establishes
guidelines based on the best system of emission
reductions (BSER) and states are then responsible
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for designing and submitting for EPA approval
programs that achieve the reductions identified
by the BSER. If a state fails to submit a plan, or
submits an unapprovable plan, EPA then has the
obligation to promulgate a federal plan to achieve
the identified reductions in emissions from the
covered sources.
Regulation under section 111(d) of the Clean Air
Act has been far less common than regulation
under section 111(b) for new, modified, and
reconstructed sources and has been limited to
narrower source categories including existing
municipal solid waste landfills, municipal waste
combustors, sulfuric acid plants, primary aluminum
reduction plants, phosphate fertilizer manufacturing
facilities, and medical waste incinerators. The
Clean Power Plan, while nominally regulating
steam generating units and stationary combustion
turbines, has impacts affecting the entire energy
sector.
Clean Power Plan Overview
Emission reduction goals under the Clean Power
Plan are based on the BSER for existing electric
generating units (EGUs). EPA represented the
emission limitations achievable through the BSER
in the form of uniform CO2 emission performance
rates for each of two affected source categories:
steam generating units and stationary combustion
turbines. Clean Power Plan at 285. Specifically,
the final rule establishes a performance rate of
1305 lbs per net MWh for all affected steam
EGUs nationwide and 771 lbs per net MWh for all
affected stationary combustion turbines nationwide.
Id. at 409. EPA calculated these reductions by
considering potential emissions reductions from
three building blocks including (1) making fossil
fuel-fired plants more efficient; (2) using lower
emitting natural gas-fired plants more frequently,
and (3) using more renewable energy sources.
EPA had proposed a fourth building block,
demand-side energy efficiency measures but
dropped it from the final rule. EPA explained
in the preamble to the final rule that while
Air Quality Committee, December 2015

“building blocks 1, 2, and 3 fall squarely within
[EPA’s traditional NSPS rulemaking paradigm
of regulating within the fence line], the proposed
building block 4 does not.” Id. at 390. While
EPA therefore excluded demand-side energy
efficiency from the BSER determination and
from the emission performance rates, EPA still
provides the ability for states and utilities to rely on
demand-side energy efficiency in meeting emission
reduction requirements.
Based on the three building blocks and each state’s
power generation mix, EPA calculated emission
reduction goals for individual states, with targeted
reductions from 2012 baseline levels ranging
from 7 percent in Connecticut to 45 percent for
North Dakota. Jonathan L. Ramseur & James E.
McCarthy, EPA’s Clean Power Plan: Highlights of
the Final Rule, Cong. Res. Serv., Aug. 14, 2015,
at 11–12, tbl.A-I, available at http://www.fas.org/
sgp/crs/misc/R44145.pdf. These rate-based state
goals (expressed in pounds of carbon dioxide
per megawatt hour of electricity produced) were
translated into mass-based state goals (expressed
in short tons of carbon dioxide), which EPA stated
would provide greater flexibility for state plans. In
either case, these state reductions must be met by
2030, with interim reductions beginning in 2022,
with an overall 32 percent reduction in carbon
dioxide emissions from 2005 levels by 2030. Clean
Power Plan at 16, 29, 90, 1364.
While the emission reduction goals are based on
the three building blocks, to meet those goals, state
plans may rely on a wide range of compliance
strategies. In addition, the final rule contemplates
the ability for states to establish and participate in
trading programs to meet state-based goals.
EPA also has included an incentive for states to
make early (i.e., 2020 and 2021) investments in
wind and solar projects and demand-side energy
efficiency projects in low-income communities, by
establishing the Clean Energy Incentive Program
(CEIP). The CEIP is an optional matching program
that offers EPA matching allowances or emission
rate credits for states that participate in the
7

program. Under the program, greater EPA matches
are provided for energy efficiency projects in lowincome communities. Id. at 865–79.
Legal Hurdles
A repeating theme in comments filed on the
proposed Clean Power Plan is whether EPA is
legally allowed to regulate existing energy sector
sources as it proposed to do. EPA’s final Clean
Power Plan contains some changes in an attempt
to address some of the concerns expressed by
commenters, but is still vulnerable to potential
legal challenges. Key legal challenges that have
been raised to date [September 10, 2015] and that
are likely to be featured in the litigation that is sure
to follow adoption of the rule include:
1. Improper Inclusion of Beyond the
Fence Line Requirements
A number of commenters objected to the
proposed Clean Power Plan on the grounds
that section 111(d) of the Clean Air Act is
limited to regulation of stationary sources
of an air pollutant directly covered by the
regulation. Commenters asserted that the Clean
Power Plan violates this inherent limitation
in the scope of section 111(d) by building
into BSER reductions from sources that are
not in a covered subcategory. Commenters
assert that this approach thereby effectively
and impermissibly makes covered sources and
states responsible for achieving reductions
outside of the fence line of covered facilities.
In the final Clean Power Plan, EPA eliminated
the fourth building block of its proposed
BSER—demand-side energy efficiency
measures. In addition, EPA expressed the
BSER as both facility-specific uniform
subcategory emission performance rates for
affected steam EGUs and affected stationary
combustion turbines and translated those rates
to state-specific weighted average rate-based
goals and state-specific mass-based goals. Even
with these revisions, however, the BSER on
which the unit-specific rates are based consider
8

“outside of the fence line” reductions from each
of the three adopted building blocks. These
reductions include shifts in dispatch to gas-fired
units and increased use of renewable energy
sources. In addition, while not built into the
building blocks, EPA has featured a wide range
of beyond-the-fence-line compliance strategies
including demand-side energy efficiency
improvements.
2. Preclusion by Regulations
Promulgated Under Section 112 of the
Clean Air Act
Certain commenters (and litigants) have
argued that EPA is prohibited from regulating
a source category under section 111(d) if it
has already regulated that source category
under section 112 of the Clean Air Act.
Commenters point to the text of the House
version of section 111(d), which mandates
that if a “source category” is regulated under
section 112 of the Clean Air Act, it cannot be
subsequently regulated under section 111(d).
(In 2012, EPA issued a section 112 regulation
for fossil fuel-fired EGUs. 77 Fed. Reg. 9304
(Feb. 16, 2012) (the “MATS Rule”).) EPA
points to a competing and unresolved Senate
version of section 111(d) that does not mention
source categories. EPA explains in its preamble
to the final rule that the two versions should
be read to give effect to both. Under EPA’s
interpretation, “the House Amendment and
the Senate Amendment should each be read to
mean the same in the context presented by this
rule: that the Section 112 Exclusion does not
bar the regulation under CAA section 111(d)
of non-HAP from a source category, regardless
of whether that source category is subject to
standards for HAP under CAA section 112.”
Clean Power Plan at 247.
3. Lack of a Viable NSPS Predicate
Section 111(d) of the Clean Air Act provides,
“the Administrator shall prescribe regulations
which . . . establish[ ] standards of performance
Air Quality Committee, December 2015

for any existing source for any air pollutant .
. . to which a standard of performance under
this section would apply if such existing source
were a new source. . . .”). 42 U.S.C. § 7411(d)
(1)(A) (emphasis added). This language has
been cited by certain opponents to the Clean
Power Plan as establishing a predicate that
valid new source performance standards,
promulgated under section 111(b) of the
Clean Air Act, must precede promulgation
of standards under section 111(d). As noted
above, EPA released its final NSPS on the
same day that it released the Clean Power
Plan. While this would appear to address this
legal predicate, challenges to the validity
of the NSPS have a bearing on the validity
of the Clean Power Plan. Accordingly, it is
possible that litigants will attack the legality
of the NSPS as a method of also challenging
the Clean Power Plan. Likely in an attempt to
partially address this concern, the final NSPS
standards for coal-fired units were relaxed
such that they are now based on either carbon
sequestration or co-firing with natural gas. EPA,
Standards of Performance for Greenhouse
Gas Emissions from New, Modified, and
Reconstructed Stationary Sources: Electric
Utility Generating Units; Final Rule (NSPS) at
182–83.
These and several other legal arguments are likely
to be advanced by opponents to the Clean Power
Plan in the coming months.
Prepublication Litigation
Litigation of the Clean Power Plan actually began
well before the Clean Power Plan was even
finalized. In 2014, at the time EPA published
its proposed Clean Power Plan, Murray Energy
Company, followed by other petitioners, brought
suit to challenge EPA’s proposed regulation of
existing sources under section 111(d). See In re
Murray Energy Corp., No. 14-1112 (D.C. Cir.
filed June 18, 2014) (and consolidated case); see
also West Virginia v. EPA, 14-1146 (D.C. Cir. filed
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Aug. 1, 2014). These initial suits featured the
second legal argument discussed above—that prior
regulation of the source category under section 112
of the Clean Air Act precluded regulation under
section 111(d). Without addressing the merits of
Murray’s arguments, on June 9, 2015, a threejudge panel rejected the series of challenges filed
by states and industry groups seeking to block
the proposed NSPS, stating that the court lacks
jurisdiction to review the proposal at the current
time. In re Murray Energy Corp., 788 F.3d 330
(D.C. Cir. 2015).
Round 2 in what is likely to be a lengthy battle
began on August 13, 2015, days after release of the
final rule and well before publication of the rule
in the Federal Register, when a group of 15 state
attorneys general filed an emergency petition for
extraordinary writ seeking to stay implementation
of the Clean Power Plan. See Emergency Pet. for
Extraordinary Writ, In re West Virginia, No. 151277 (D.C. Cir. filed Aug. 13, 2015). The state
petitioners are West Virginia, Alabama, Arkansas,
Florida, Indiana, Kansas, Kentucky, Louisiana,
Michigan, Nebraska, Ohio, Oklahoma, South
Dakota, Wisconsin, and Wyoming. The states
invoked the All Writs Act to seek an emergency
stay of what the petition called “the Rule’s alreadyapplicable deadlines.” Id. at 3. The petition
asserted that the states are and will continue to
be irreparably harmed by the displacement of
sovereign priorities and the steps they must take to
begin reordering the way their citizens receive and
consume energy. The petition noted that waiting
until publication in the Federal Register to file a
petition for review and stay motion is insufficient
because publication could take several months,
because the deadlines are set in stone without
regard to publication date, and because action on
a stay motion would also take months to achieve.
The petition sought a stay of “all of the Rule’s
already-applicable deadlines, including all State
Plan deadlines, until litigation of the Rule’s legality
is complete.” Id. Finally, the petition asked the
court to act by September 8, 2015 (one year before
the plan submittal deadline). Id. at 4.
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On August 31, 2015, EPA responded to the petition,
stating that petitioners had failed to establish
irreparable harm and arguing that the lawsuits and
motions were premature given the procedures in
the Clean Air Act. EPA’s Corrected Resp. in Opp’n,
In re West Virginia, No. 15-1277 (D.C. Cir. Aug.
31, 2015). On September 9, 2015, D.C. Circuit
Judges Henderson, Rogers, and Griffith denied
the petitions stating in per curiam order that the
petitioners failed to satisfy the stringent standards
that apply to petitions for extraordinary writs
that seek to stay agency action. Order, In re West
Virginia, No. 15-1227 (D.C. Cir. Sept. 9, 2015).
More Litigation to Follow
While EPA has succeeded in fending off legal
challenges following the proposal of the Clean
Power Plan and preceding publication of the rule in
the Federal Register, additional litigation is sure to
follow. Such litigation is unlikely to be settled on
procedural grounds and will likely involve rulings
on the legal hurdles discussed above. [Ed. The
Clean Power Plan was published in the Federal
Register on October 23, 2015. At least 17 petitions
for review have been filed and consolidated in the
Court of Appeals for the D.C. Circuit.]
Chuck Knauss is a partner at Katten Muchin
Rosemann LLP in Washington, D.C., and co-chair
of the firm’s Environmental and Workplace Safety
Practice Group.
Jim Rizk serves as Special Counsel to Jon
Niermann, Commissioner on the Texas Commission
on Environmental Quality.

A TAPESTRY OF RESPONSES: STATE
REACTIONS TO THE FINAL CLEAN POWER
PLAN
Alexandra Dapolito Dunn and
Sarah Stillman
States’ reactions to the Environmental Protection
Agency’s (EPA’s) Clean Power Plan, released
in final form on August 3, 2015, have been
unsurprisingly varied, nuanced, and complex.
Notwithstanding the assessment by some experts
that existing clean energy commitments put
many states well on the path to meeting their
emissions reduction benchmarks and final targets
set in the final rule, states continue to express a
range of reactions to the plan—from Oregon and
Connecticut praising the rule for its potential health
benefits and movement toward cleaner fuels to
those like West Virginia openly questioning EPA’s
authority and warning against the rule’s adverse
impact on jobs and electricity rates. Officials from
other states—such as Illinois, Nevada, Iowa, and
Missouri—have either declined to comment or are
far more nuanced in their reaction, giving little
insight at present into what next steps they may
take in support of or challenge to the final package.
Determining a state’s perspective can be a difficult
exercise due to the great diversity of voices
empowered to speak publicly on a state’s behalf
from elected attorneys general and governors to
appointed environmental commissioners. Besides
executive branch officials, state legislators can also
influence their state’s responses.
This article strives to capture a broad snapshot of
states’ current reactions to the Clean Power Plan
and explores the states’ arguments for and against
the plan while discussing which states are divided.
Clearly, states’ positions will evolve as litigation
progresses and implementation becomes the
new reality. Although all 50 states are explicitly
mentioned in this article, the references provided
herein may not depict the full complexity of the
states’ views.
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A Part of the Tapestry: States Supporting
the Clean Power Plan
On the day the Clean Power Plan was unveiled,
nine attorneys general—from New York,
California, Connecticut, Maine, Massachusetts,
New Mexico, Oregon, Vermont, and Washington—
wrote a letter commending EPA Administrator
McCarthy for the agency’s unprecedented outreach,
and pledged to defend the Clean Power Plan in
court. This letter amplifies the longstanding support
expressed by the nine states participating in the
Regional Greenhouse Gas Initiative (RGGI) capand-trade program. The RGGI states—Connecticut,
Delaware, Maine, Maryland, Massachusetts,
New Hampshire, New York, Rhode Island, and
Vermont—have been speaking with one voice in
support of the rule, with some states noting that the
final version explicitly recognizes cap-and-trade
programs as a compliance pathway. Indeed, the
final rule provides that states may adopt “tradingready plans” to participate in the trading of
emission credits between power plants in multiple
states without opting into a formal agreement. The
RGGI cap-and-trade system was recently described
by the Acadia Center—a nonprofit research and
advocacy organization committed to advancing
clean energy—as a natural fit for compliance
with the Clean Power Plan as it continues to drive
down emissions while boosting regional economic
growth, and some observers are anticipating the
adoption of the rule will encourage other states to
join RGGI or similar programs.
Non-RGGI states are also supportive of the plan.
Echoing President Obama’s remark that “[t]here
is such a thing as being too late when it comes to
climate change,” officials in several states have
mentioned the urgency and seriousness of the
situation and the pressing necessity of achieving
significant emission reductions. These voices
include California Governor Brown, who described
the Clean Power Plan as bold and absolutely
necessary, and Virginia Governor McAuliffe, who
applauded the Obama administration for focusing
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on curtailing carbon emissions. In many cases,
states stand to benefit from the plan, and cutting
carbon emissions is particularly important for the
states that are already facing the effects of climate
change, including longer and more dangerous
wildfire seasons, extreme weather events,
record-setting droughts, and other water supply
challenges. Because they also have to deal with and
prepare for specific threats related to sea level rise,
coastal erosion, and changes to the ocean water
composition (e.g., acidification), the majority of the
coastal states have brought their support to the new
regulation.
It is very important to recognize that even
supportive states acknowledge the new regulation
sets forth ambitious, and perhaps challenging,
goals. Notwithstanding, some state officials, like
Pennsylvania Governor Wolf—from the thirdlargest carbon emitting state in the country—and
Colorado Governor Hickenlooper, are committed
to making the Clean Power Plan work for their
states.
Many of the states that have long supported the
development and finalization of the Clean Power
Plan are already close to meeting the goals of
the new regulation, which aims to cut emissions
32 percent from 2005 levels by 2030. This is
especially true for states like Minnesota whose
2030 emissions rates are less stringent under the
final rule than under the proposal.
Alaska, which was involved in the early litigation
against the proposed rule, welcomed EPA’s
decision to exempt it from the regulations until
the agency can better evaluate its unique energy
situation. Likewise, EPA decided to temporarily
exempt Hawaii and the territories of Guam and
Puerto Rico, while it develops tools for measuring
how emission targets could be met in these noncontiguous areas. Nor do the new regulations apply
to Vermont or the District of Columbia, since
neither has a fossil fuel-fired power plant located
within its borders.
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Knotted Threads: States in Opposition to
the Rule
Soon after the release of the final rule, 15 states
filed a petition in the U.S. Court of Appeals for
the District of Columbia Circuit, requesting
an emergency stay of the rule’s deadlines for
the submission of state plans while the courts
determine the plan’s legality. West Virginia was
joined by 14 other states, namely Alabama,
Arkansas, Florida, Indiana, Kansas, Louisiana,
Michigan, Nebraska, Ohio, Oklahoma, South
Dakota, Wisconsin, Wyoming, and Kentucky. In its
September 9 ruling, however, the court dismissed
the petition on the basis that petitioners had not
satisfied “the stringent standards that apply to
petitions for extraordinary writs that seek to stay
agency action.”
Notwithstanding its participation in this lawsuit,
Michigan recently announced it will develop its
own state carbon implementation plan, a process
that will involve a multi-agency collaboration
between the governor’s office, the Michigan
Economic Development Corporation, the Michigan
Agency for Energy, the state Department of
Environmental Quality, and the Michigan Public
Service Commission. The Michigan Agency for
Energy is expected to coordinate the state’s efforts
to submit an initial plan by September 6, 2016.
Notably, Arizona, South Carolina, and Utah did
not join in the West Virginia lawsuit, although
they sent a letter to EPA co-signed by 13 other
states requesting an administrative stay. The final
plan is responsive to South Carolina’s comments
as it counts under-construction nuclear plants
for compliance purposes rather than including
those plants in the emissions baseline for each
state. Officials from the two other states that have
new reactors under construction—Georgia and
Tennessee—have also welcomed EPA’s decision
not to factor in under-construction nuclear
generation units into their emissions reduction
goals.
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The above-mentioned petition for emergency stay
may be the first challenge to the final rule but it is
unlikely to be the last, as a drawn-out legal fight is
expected by many people. In late September, the
D.C. Circuit also denied motions to stay the court’s
mandate and petitions for a rehearing en banc of
its June 9 decision in In re Murray Energy Corp.,
D.C. Cir., No. 14-1112, in which a three-judge
panel concluded that the petitioners, including
various states, industry groups, and companies, had
brought their challenge to the Clean Power Plan
prematurely because a final version of the rule had
not yet been published.
Most recently, the Christie administration in
New Jersey sent a letter to EPA formally asking
for an administrative stay and reconsideration of
the Clean Power Plan, making New Jersey the
latest state seeking to block the new regulation.
Moreover, North Dakota Attorney General
Stenehjem is considering filing a stand-alone
lawsuit, given his state’s specific concerns related
to the lignite coal industry and the magnitude of
the change between the draft rule and final rule.
The same is true in Montana, whose emissions
goal under the final plan is far more stringent than
the one proposed last year. Montana’s Attorney
General Fox promised that he would pursue all
available legal options to resist the plan. Other
states that were critical of the proposal, including
Mississippi, Idaho, and Texas, could also decide to
either challenge the new regulation in court or not
comply with it.
Strained Threads: States Divided on the
Clean Power Plan
Some states’ elected and appointed officials have
come together in support of, or in opposition to, the
Clean Power Plan. In Connecticut, for example, the
governor, attorney general, and commissioner of
the state Department of Energy and Environmental
Protection issued a joint statement in support of
the plan. However, political tensions are visible
in other states where officials have expressed
conflicting views on the final rule and the way it
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should or would be implemented. For example,
Colorado Attorney General Coffman announced
shortly after the release of the final rule that she
was considering joining other states in challenging
President Obama’s authority under the Clean Air
Act. In contrast, Governor Hickenlooper publicly
embraced the Clean Power Plan, and Department
of Public Health and Environment Director Wolk
described the new regulation as the right thing to
do.
The role of state legislators in adding complexity
to responses to the Clean Power Plan should not be
overlooked. In North Carolina, for example, House
Bill 571—after numerous amendments made by
the Senate—was moving through the General Assembly this session. This bill took a split approach;
it would have allowed the state’s Department of
Environment and Natural Resources to prepare a
limited plan while waiting for the legal issues to be
resolved and also have required the agency to sue
EPA in federal court to challenge the new regulation. North Carolina Governor McCrory’s administration opposed the proposed rule both in written
comments and in testimony on Capitol Hill, and
is persistently arguing that EPA lacks the authority to issue the final rule because it relies on measures that go beyond limiting pollutant emissions
from regulated power plants. Likewise, the North
Carolina Department of Environment and Natural
Resources secretary has stated its intention to submit a carbon dioxide reduction plan entirely based
on requiring additional CO2 emission reductions
at power plants. North Carolina Attorney General
Cooper, however, is taking a different stand and is
stressing the importance of following a collaborative approach to developing a state plan. Cooper
believes that suing EPA over the Clean Power Plan
would risk “North Carolina’s well-deserved reputation for protecting the quality of our air, recruiting
businesses that produce cutting-edged technologies
and offering leadership around the world on energy
issues.”
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The Tapestry’s Future
So far, the states’ reactions to the final Clean Power
Plan have been dynamic, varied, and complex.
Noting who is speaking for the state and whether
officials are divided is essential to understanding
the state’s response, as is recognizing that a state’s
position today may be different tomorrow. A
perfect example of this complexity is evidenced
by the late September interview with North
Dakota’s governor in which he reported his
administration will pursue a “dual track response”
to the final rule by filing a lawsuit to prevent
the rule’s implementation while also working
on a compliance mechanism that will best fit
North Dakota’s economy and needs. Similarly, in
early October, Utah’s Governor Herbert said his
Department of Environmental Quality will “play
ball with EPA” and submit a compliance plan, and
Wyoming’s Governor Mead signaled his state was
evaluating compliance options, although it has not
yet made a final decision.
Regardless of the current uncertainty, states are
primarily responsible for implementation of
the rule—and how they choose to move ahead
in the coming months bears careful watch and
consideration.
Alexandra Dapolito Dunn is the executive director
and general counsel of the Environmental Council
of the States. Ms. Dunn is also an adjunct associate
professor of law at the American University
Washington College of Law. She is a past chair
of the ABA Section of Environment, Energy, and
Resources and chairs the Section’s World Justice
Task Force.
Sarah Stillman is an attorney for the Environmental
Protection Agency, Office of Regional Counsel,
Region 5. Ms. Stillman is a member of the New York
State Bar, and a Section member also serving on
the World Justice Task Force.
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GOALS AND GUIDELINES FOR TRIBES,
TERRITORIES, AND NON-CONTIGUOUS
STATES UNDER EPA’S CLEAN POWER PLAN
Bethany Fisher
The emission guidelines in the final Carbon
Pollution Emission Guidelines for Existing
Stationary Sources: Electric Utility Generating
Units (Clean Power Plan), issued August 3, 2015,
apply to states as well as tribes that have received
approval for treatment in the same manner as a
state (TAS) for purposes of developing Clean Air
Act (CAA) section 111(d) plans. Unlike states,
tribes are not required to develop and submit tribal
plans, and the Environmental Protection Agency
(EPA) intends to apply provisions in the proposed
Federal Plan Requirements for Greenhouse
Gas Emissions from Electric Utility Generating
Units Constructed on or Before January 8, 2014
(proposed plan), issued August 3, 2015, to tribes
with affected electric utility generating units
(EGUs) that do not receive TAS approval and
submit tribal plans. Regardless of whether a tribe
with affected EGUs has a tribal or federal CAA
section 111(d) plan, the tribe will be subject to
emission reduction goals set forth in the Clean
Power Plan.
There are three areas of Indian country with
affected EGUs: lands of the Navajo Nation, the
Ute Tribe of the Uintah and Ouray Reservation,
and the Fort Mojave Tribe. This article explains
how the emission goals for these three tribes were
calculated and modified during the rulemaking
process by comparing the goal-setting methodology
in the supplemental proposed rulemaking for
Carbon Pollution Emission Guidelines for Existing
Stationary Sources: EGUs in Indian Country
and U.S. Territories, 79 Fed. Reg. 65,482 (Nov.
4, 2014) (supplemental proposed rule), with the
methodology that was finalized in the Clean Power
Plan. This article also analyzes the impacts of the
Clean Power Plan on tribes without affected EGUs.
In addition, although EPA initially proposed
emission goals and guidelines for the non14

contiguous U.S. states (Alaska and Hawaii) and
two U.S. territories (Puerto Rico and Guam), EPA
deferred setting final goals for these jurisdictions;
and Alaska, Hawaii, Puerto Rico, and Guam are
not required to submit plans under the timeline
established in the Clean Power Plan. This article
explains the effect of this change on these affected
states and territories.
Tribes with Affected EGUs
Under CAA section 301(d), EPA is authorized
to treat a tribe as a state for “appropriate” CAA
provisions if the tribe meets specified requirements.
If EPA determines that TAS is “inappropriate or
administratively infeasible, the Administrator
may provide, by regulation, other means by
which the Administrator will directly administer
such provisions so as to achieve the appropriate
purpose.” CAA § 301(d)(4). EPA determined
that it is appropriate to treat tribes as states for
purposes of CAA section 111(d), see 40 C.F.R.
§§ 49.3, 49.4, which means that a tribe may seek
TAS and approval of a CAA section 111(d) plan.
If a tribe does not submit or receive approval of a
submitted tribal plan EPA will promulgate “such
Federal implementation plan provisions as are
necessary or appropriate to protect air quality,” 40
C.F.R. § 49.11(a). Under the Clean Power Plan,
EPA is proposing to find that it is “necessary or
appropriate” to establish CAA section 111(d)
federal plans for the Navajo Nation, Ute Tribe,
and Fort Mojave Tribe because achievement of
required emission reductions would be “difficult
and costly” if the tribes’ entry into emission trading
programs is delayed by the absence of CAA section
111(d) plans and “none of the three tribes on whose
areas of Indian country the four power plants are
located have expressed a clear intent to develop
and seek approval of a tribal implementation plan.”
Proposed Plan at 341, 343. Federal plans will only
be promulgated if the affected tribes do not submit
plans within established deadlines in accordance
with CAA section 111(d)(2). Id. at 37–38. EPA
“recognize[s] that the governments of these tribes
may still choose to seek TAS to develop a tribal
plan,” and even if EPA promulgates a federal plan
Air Quality Committee, December 2015

for an affected tribe, the tribe “may still seek a
delegation of authority from the EPA to implement
[the] federal plan.” Id. at 334, 344.
The federal plans (and tribal plans, if any) for
affected tribes will incorporate the emission
reduction goals EPA established in the Clean
Power Plan. These goals were calculated using a
different methodology than was used to calculate
the proposed goals in EPA’s supplemental proposed
rule. This change resulted in significantly more
stringent final goals for affected tribes. For
example, the Navajo Nation’s proposed ratebased goal was 1989 pounds of carbon dioxide
per megawatt hour (“lb CO2/MWh”) and its
final rate-based goal is 1305 lb CO2/MWh; the
Ute Tribe’s proposed rate-based goal was 1988
lb CO2/MWh and its final rate-based goal is
1305 lb CO2/MWh; and the Fort Mojave Tribe’s
proposed rate-based goal was 855 lb CO2/MWh
and its final rate-based goal is 771 lb CO2/MWh.
Compare “Technical Support Document [TSD] for
Calculating Carbon Pollution Goals for Existing
Power Plants in Territories and Areas of Indian
Country” (supplemental proposed rule TSD), app.
at 5 with “CO2 Emission Performance Rate and
Goal Computation Technical Support Document
for CPP Final Rule,” app. at 6.
The increased stringency in tribal emission
reduction goals occurred as a result of EPA’s shift
away from an emission reduction calculation
methodology that accounted for particular state and
tribal energy attributes and toward a more uniform
approach to calculating emission reductions.
Although the state and tribal emission goals in
both the supplemental proposed rule and the Clean
Power Plan are based on the degree of emission
limitation achievable through the application of
certain measures, known as “building blocks,”
which EPA determined comprise the “best system
of emission reduction” (BSER) under CAA section
111(a)(1), the application of these building blocks
differs between the supplemental proposed rule and
the Clean Power Plan.

Air Quality Committee, December 2015

In the supplemental proposed rule, EPA applied
four building blocks to the baseline emission rates
for the affected tribes to determine an emission
goal for each tribe. For building block one
(improvements in fuel efficiency), EPA applied a
6 percent heat rate improvement to the three coalfired power plants located on lands of the Navajo
Nation and Fort Mojave Tribe. Supplemental
Proposed Rule TSD at 3. For building block two
(increased use of less carbon-intensive EGUs),
EPA determined that no adjustment to any affected
tribe’s goal was warranted because none of the
affected tribal lands have both coal-fired EGUs
and natural gas combined-cycle (NGCC) units,
and the plants on affected tribal lands therefore
cannot re-dispatch to lower-emitting NGCC
units. Supplemental Proposed Rule TSD at 3;
Supplemental Proposed Rule, 79 Fed. Reg. 65,490.
For building block three (increased use of zeroand low-carbon emitting energy sources), EPA
also determined that no adjustment was necessary.
EPA applied the Western region’s 6 percent annual
average growth factor for renewable energy use
since all affected areas of Indian country are
located in that region. Because there was no
generation from utility-scale, non-hydroelectric
renewable energy in the 2012 baseline year for any
affected tribe, multiplying the growth factor by the
baseline amount of renewable energy resulted in a
renewable energy amount of zero. Supplemental
Proposed Rule TSD at 4; Supplemental Proposed
Rule, 79 Fed. Reg. 65,491. Under building
block four (demand-side energy efficiency), EPA
established end-use efficiency targets using data
on reduced fuel expenditures from demand-side
energy efficiency programs, retail electricity
sales, and projected future growth of retail sales.
Supplemental Proposed Rule TSD, app. at 5;
Supplemental Proposed Rule, 79 Fed. Reg. 65,492.
The resulting rates constituted final emission rate
goals for the three affected areas of Indian country
and were also converted to mass-based equivalents
using EPA’s goal computation formula.
EPA reconfigured its goal-setting approach in the
Clean Power Plan. Rather than applying building
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blocks on a state-by-state basis, EPA quantified
generation levels under each building block on
a regional level for the Eastern, Western, and
Texas Interconnections. Under building block
one, EPA set regional heat rate improvements
by applying three analytical methods to evaluate
“the opportunity for EGUs to reduce their
[carbon dioxide] emissions through heat rate
improvements” and determining achievable heat
rate improvements for power plants within each
Interconnection. Clean Power Plan at 333, 653,
661. For building blocks two (increased use of
NGCC units) and three (increased use of zeroemitting renewable energy sources), EPA again
quantified reductions for each of the three regional
power grids. Id. at 689, 752–53. Building block
four was eliminated because it is not part of a
system of emission reduction “that the affected
EGUs may themselves undertake that [has] the
effect of reducing their emissions.” Id. at 239.
After applying the three building blocks to all
affected EGUs in each of the three regional power
grids, EPA produced average regional emission
performance rates for both regulated subcategories
of EGUs (electric utility steam generating units
and stationary combustion turbines). EPA then
chose the least stringent rate for each subcategory
of affected EGUs as the uniform emission
performance rate for every plant within those two
subcategories and used the performance rates to set
state- and tribe-specific rate-based and mass-based
goals. Clean Power Plan at 28, 350. EPA explained
that the rate-based and mass-based carbon dioxide
goals “are expressions of the emission performance
rates equivalent to application of the emission
performance rates to affected EGUs within a state.”
Id. at 773. The uniform performance rates therefore
form the basis for all of the goals in the final rule.
Thus, whereas tribal goals were not adjusted under
building blocks two and three in the supplemental
proposed rule, the Clean Power Plan incorporates
reductions under building blocks two and three into
all tribal goals. The affected tribes’ goals therefore
no longer reflect the unsuitability of certain
building blocks to tribes, such as the infeasibility of
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re-dispatch and the impracticality of expanding the
use of zero- and low-carbon emitting sources.
Tribes Without Affected EGUs
Although tribes without affected EGUs will not
develop tribal CAA section 111(d) plans or be
subject to federal plans, they may nonetheless
participate in carbon trading under the Clean Power
Plan. More specifically, tribes “that do not have
any affected EGUs within their borders may be
providers of credits for generation from zero- or
low-emitting resources to adjust CO2 emission
rates.” Clean Power Plan at 1228. For a tribe
without affected EGUs to be eligible to provide
energy reduction credits (ERCs) for generation
from renewable energy and other resources, the
tribe must be connected to the contiguous U.S.
power grid and the generation must be delivered
to the grid to meet electricity load in a state with a
rate-based plan. Id. at 1229. In addition, “demandside [energy efficiency] resources in areas of
Indian country located within the borders of states
with rate-based emission standards for affected
EGUs may also be issued ERCs.” Id. at 1229–30.
Therefore, although only three of the country’s
566 recognized tribes are subject to CAA section
111(d) plan requirements, other tribes may engage
in carbon trading.
Non-Contiguous States and U.S. Territories
The supplemental proposed rule contained
emission goals and guidelines for the two noncontiguous states (Alaska and Hawaii) and two
U.S. territories (Puerto Rico and Guam). In the
Clean Power Plan, EPA refrained from applying
emission goals to Puerto Rico, Guam, Alaska,
and Hawaii because it “does not possess all of
the information or analytical tools needed to
quantify the BSER” for those areas. Clean Power
Plan at 11. In particular, EPA lacks adequate
information concerning renewable energy costs
and performance characteristics that are needed
to quantify the emission reductions achievable
under building block three because the National
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Renewable Energy Laboratory data EPA is using
do not cover non-contiguous states and territories.
Id. at 844–45. EPA intends to “investigate sources
of information and types of analysis appropriate
to devise the appropriate levels for building block
[three] and BSER performance levels” and will
determine how to address CAA section 111(d)
requirements for these jurisdictions “at a later
time.” Id. at 417, 847. As a result, the four affected
states and territories are not required to submit
plans pursuant to the schedule outlined in the Clean
Power Plan. Id. at 11.
Finally, “[n]on-contiguous states and territories
may not be providers of ERCs to the contiguous
U.S. states,” so Alaska, Hawaii, Puerto Rico, and
Guam are not permitted to take advantage of the
carbon trading opportunities available to tribes
without affected EGUs. Clean Power Plan at 1230.
Bethany Fisher is an associate at Jill Grant &
Associates, a Washington, D.C., firm practicing
environmental, Native American, and
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THE CLEAN POWER PLAN IN REGION VIII—
COMMON THEMES AND INDIVIDUAL STATE
EFFECTS IN WYOMING
Mary Throne
Five of the top ten states facing the greatest
degree of reduction under the Clean Power Plan,
(CPP), issued on August 3, 2015, are located in
Environmental Protection Agency (EPA) Region
VIII. Early analysis of the CPP suggests Montana,
North Dakota, and Wyoming will face a more
difficult time meeting the requirements of the
final rule, with Colorado in the middle of the
pack, while South Dakota and Utah may be in a
favorable position to meet the 2030 targets. In fact,
under the final rule, North Dakota, Montana, and
Wyoming face the top three reduction percentages
of all states in the country. (Wyoming Department
of Environmental Quality (WDEQ) September
29, 2015 Clean Power Plan Presentation to the
Select Federal Natural Resources Management
Committee, http://legisweb.state.wy.us/
InterimCommittee/2015/SFR-0929APPENDIXE.
pdf (WDEQ CPP summary).) Accordingly, a
look at the Region VIII states, and Wyoming in
particular, provides a useful case study about some
of the challenges and opportunities presented by
the CPP. While this article highlights Wyoming’s
experience—focusing on concerns with the
final rule’s ambitious targets, timing issues,
and state legislative and regulatory authority
considerations—the themes developed through that
discussion are likely common for most Region VIII
states and other states as well.
To begin, regardless of the specific effects of the
rule on each of the Region VIII states, it seems
likely that most will join challenges to the final
rule. Already, South Dakota, Utah, and Wyoming
have joined the request from the West Virginia
attorney general seeking an administrative stay
of the rule. (EPA Docket No. EPA-HQ-OAR-20
13-0602; Application for an Administrative Stay
of the Final Rule on Carbon Pollution Emission
Guidelines for Existing Stationary Sources:
Electric Utility Generating Units, Aug. 5, 2015.)
17

Wyoming and South Dakota also joined the
petition for extraordinary writ, In Re West Virginia,
et al., Docket No. 15-1277 (D.C. Circuit August
13, 2015), to stay the rule, which the court denied
on September 9, 2015. Early reaction from chief
legal officers from the remaining Region VIII states
indicates they also will pursue legal challenges to
the CPP. The states are likely to argue, as they have
in pleadings to date, that EPA’s novel use of section
111(d) to reconfigure electric generation across the
county is beyond the scope of agency authority
under the Clean Air Act. Id.
Notwithstanding such legal challenges, the states
must move forward with CPP implementation
(unless, of course, they choose not to submit a
state plan), which presents numerous challenges
to address. For their part, with the exception of
South Dakota, it is fair to characterize each of
the Region VIII states as energy producing. To
varying degrees, Region VIII states rely on coalfired electrical power generation. This reality poses
unique challenges. Montana and North Dakota
face targets that they did not anticipate, which
will be challenging given the extent of coal-fired
generation in each state. Colorado’s target also
represents a dramatic change from the proposed
rule and it must adjust its path to compliance, as
it cannot rely exclusively on existing renewables.
Wyoming, however, is the number one coalproducing state in the country and a major exporter
of coal-fired generation. For these reasons,
Wyoming provides a worthwhile case study for
assessing the impact of the CPP in a Region VIII
state.
The state of Wyoming produces more coal than all
other coal-producing states combined. The bulk of
power generation in Wyoming is from coal-fired
units with limited renewables and natural gas-fired
generation. In 2013, Wyoming generated 49.6
megawatt-hours of electricity, with 88 percent of
that power coal-fired and two-thirds being exported
out of state. (December 1, 2014 Comments of
the Wyoming Department of Environmental
Quality, citing the Energy Information Agency
(WDEQ comments).) This reality poses some
18

unique challenges for the state, both in terms of
compliance with, and potential economic impacts
from, the rule.
Wyoming’s comments on the proposed rule, in
addition to questioning EPA’s legal authority for
the rule, focused on the practical limitations. The
state argued for four changes in the calculation of
the final rate, concluding that with adjustments
to EPA’s inputs in the proposed rule the most
reasonable rate for Wyoming would be 2215 lbs
of CO2 per MWh. This calculation was based on
what Wyoming viewed as more realistic numbers
regarding the base 2012 rate, using a three-year
rolling average, reducing the expected efficiency
from heat rate improvements, lowering the
expectations for renewable energy due, in part, to
the siting limitations in Wyoming, and suggesting
different calculations for demand-side efficiency.
(WDEQ comments) With regard to the potential for
renewable energy in Wyoming, WDEQ made the
following observation:
Wyoming is receiving conflicting messages
regarding RE development from the [Fish
and Wildlife Service (FWS)] and EPA. FWS
is telling Wyoming not to disturb large areas
of land in order to guard against habitat
fragmentation. EPA is telling Wyoming to
develop as much wind energy as possible. Wind
energy facilities are very large and disturb
greater land areas than EGUs, which have
much smaller footprints. These two federal
agencies are giving Wyoming directives that
are directly at odds with each other. (WDEQ
comments)
The chairman of Wyoming’s Public Service
Commission, Al Minier, also provided detailed
comments on the proposed rule and what he
considered its unrealistic expectations for the fleet
of electrical generating units in Wyoming. He
summarized his concerns this way:
We have heard repeated suggestions that
Wyoming will have the flexibility to create
solutions for the challenge of the EPA goal.
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We reply that flexibility will be of little use if
the only building blocks presently identified
pose an insuperable obstacle. After careful
and, in some respects, exhaustive review of
the documentation for EPA’s goal, we have
seen nothing that gives us confidence or even
hope that goal can be met. Wyoming PSC
Letter Number 14-178, November 21, 2014,
at 38. (Comments on Proposed Rule) (PSC
comments)
Despite these concerns, the final target, calculated
using the methodology in the final rule left
Wyoming with a much tougher target than the
2215 lbs of CO2/MWh the state had requested.
Under the final rule’s revised methodology,
Wyoming faces a 44 percent target reduction
from EPA’s calculated 2012 baseline of 2315 lbs/
MWh, with a final goal of 1299 lbs of CO2/MWh
or a mass rate of 33,472,602 tons by 2030. (http://
www3.epa.gov/airquality/cpptoolbox/wyoming.
pdf.) EPA described Wyoming’s rate goal as on
“the high end of” the targets across the nation,
“meaning Wyoming has one of the least stringent
state goals, compared to other state goals in the
final Clean Power Plan.” Id. This is an irrelevant
characterization when, to meet the target, Wyoming
faces a huge reduction from the 2012 baseline. In
other words, the relative stringency of the absolute
target on a national basis is of little relevance
to Wyoming when its 2012 starting point is so
high. EPA, nonetheless, concludes that “the rates
themselves, and Wyoming's goal, reflect the
inherent flexibility in the way the power system
operates and the variety of ways in which the
electricity system can deliver a broad range of
opportunities for compliance for power plants and
states.”
Given the dramatic change in methodology under
the final rule and the substantially reduced ratebased goal, identifying the best plan for Wyoming
is in the early stages of discussion among
Wyoming regulators, policy makers, and utilities.
Similarly, whether the final rule provides Wyoming
with enough flexibility to achieve either the rate- or
mass-based EPA goal by 2030 is currently under
Air Quality Committee, December 2015

review by WDEQ. (WDEQ CPP summary.) The
fact that EPA’s model rule is still under comment
also creates additional uncertainty. One option
includes the large scale 3000 MW Sierra Madre/
Chokecherry wind project currently in the pipeline
for Carbon County, Wyoming, which could
generate substantial emission reduction credits or
allowances that may benefit Wyoming. Wyoming
also has never explored energy efficiency, which is
allowed as an incentive under the new rule. Despite
the enormity of the task, Wyoming will need to
look for opportunities as well as challenges to
satisfy the ambitious target set for the state.
Regardless, by September 6, 2016, Wyoming must
provide an initial plan to EPA or an explanation as
to why it needs additional time. (CPP at 1008-09.)
It seems likely that Wyoming will need to seek an
extension and in this respect may not be unique
amongst the Region VIII states. The complexities
of the rule and the changes from the proposed rule
make the aggressive timeline for submission of
state plans a challenge for Wyoming, and most
likely for its neighboring states as well. In reliance
on the proposed rule, states began their planning
process, but for the most part have had to discard
any preliminary plans given the new targets and
other changes in the final rule. It seems likely that
the significant changes from proposed to final
rule have also provided Wyoming and other states
with an argument that the final rule was issued
without proper notice and adequate opportunity for
public comment, as required by the Administrative
Procedure Act, making the CPP vulnerable to
legal challenges and potential administrative
reconsideration under section 307(d) of the Clean
Air Act, 42 U.S.C. § 7607(d).
Thus far, Wyoming officials are not suggesting
they will refuse to submit a plan to EPA. Governor
Mead has directed the WDEQ to begin evaluating
options; at the same time he remains committed to
pursuing available legal remedies. It appears that
the WDEQ has some existing statutory authority
to begin developing a program without proposing
new legislation in the 2016 legislative session.
For example, section 213(e) of the Environmental
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Quality Act, adopted in 2013, allows the
promulgation of rules of “new source performance
standards for greenhouse gases that are no more
stringent than federal greenhouse new source
performance standards.” Wyo. Stat. 35-11-213(e).
The governor’s willingness to proceed with a
state plan is a different approach than the one
taken in 2010 when the state concluded it lacked
statutory authority to regulate greenhouse gases
and refused to take steps to create the requisite
authority. That approach proved problematic for
Wyoming’s prevention of significant deterioration
(PSD) sources since it created a dual permitting
system, requiring both a state and federal permit.
In 2012, industry sought a legislative change that
would allow Wyoming to assume authority for
GHG regulation. The initial legislation, however,
did not provide immediate authority, but required
the agency to seek legislative approval of the plan
prior to submission to EPA. (http://legisweb.state.
wy.us/2012/Enroll/SF0086.pdf.) This requirement
was repealed in 2013, following completion of a
rulemaking and the program has been implemented
without controversy. Here, it appears, at least the
governor has conceded the state’s authority to
begin developing rules to limit GHGs under the
CPP.
There is the possibility of a bill to resurrect an
expanded version of the legislative approval
requirement in the 2016 legislative session
when it convenes in February. The Joint Interim
Minerals Committee, at its August 29 meeting,
requested a draft bill based on the State Power
Accountability and Reliability Charter (SPARC).
The model legislation, after multiple recitals
about the risks posed by the CPP, would create
statutory language prohibiting state regulatory
agencies from relying on federal guidance or
regulations to develop components of a CPP and
appears to require specific legislative approval
for each of the building blocks that comprise the
best system of emission reductions. It is an odd
way to structure legislation to tell a regulatory
agency what it cannot do, as opposed to providing
regulatory authority to act. If enacted, an agency
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would need to develop a plan, in concept, seek the
necessary statutory authority, and then proceed
with rulemaking.
All of this is not feasible under the CPP’s schedule
for plan submission even if Wyoming seeks an
extension to 2017 for its initial plan, now due in
September 2016. Tying the hands of the regulatory
agencies before they have even begun will not
allow the WDEQ, and as necessary the Public
Service Commission, to explore all options for a
Wyoming plan. It is difficult to see how adopting
the SPARC model legislation or an updated
version of the 2012 Wyoming GHG law mandating
legislative approval prior to plan submission would
lead to a better result for Wyoming. The Wyoming
legislature can take steps to remain informed and
prevent agency overreach without becoming a
super-regulator by requiring updates from the
agencies as opposed to adopting such restrictive
legislation. Moreover, existing statutory authority
for GHGs prohibits adopting any standards
in excess of federal requirements. It is also
conceivable that the generic authority to adopt new
source performance standards (NSPS) standards
in existing law may not provide WDEQ with
sufficient statutory authority from the legislature
for full-scale implementation of the CPP. Although
the Wyoming Environmental Quality Act (WEQA)
authorizes WDEQ to adopt NSPS for GHGs, it is
fair to say the framework contemplated by the CPP
has many different pieces that are not ordinarily
part of the WDEQ toolbox or the typical NSPS. To
the extent there is a Public Service Commission
role required, statutory authority may also be
lacking.
Wyoming has a longstanding tradition, dictated
by the WEQA, of taking all necessary steps to
maintain state primacy over federal environmental
programs. Indeed, all of the Region VIII
states pride themselves on developing sound
environmental policy to serve the specific needs of
their states and maintain primacy. This emphasis
on cooperative federalism is found in Wyoming
law. The policy and purpose of the WEQA
includes the objective “to retain for the state the
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control over its air, land and water and to secure
cooperation between agencies of the state, agencies
of other states, interstate agencies and the federal
government in carrying out these objectives.”
Wyo. Stat. § 35-11-102. No doubt it will take full
implementation of the letter and spirit of this policy
and purpose section for Wyoming to achieve the
ambitious CO2 goal set for the state in the CPP. In
fact, nearly every Region VIII state faces a similar
task.
Mary Throne is Of Counsel with Throne Law Office,
P.C. in Cheyenne, Wyoming, where her practice
focuses on a broad range of environmental
regulatory issues. Before private practice, Mary
represented the Wyoming Air Quality Division
and assisted with state implementation plan
development. Mary is also a Wyoming state
representative and serves as Minority Floor Leader.
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EPA’S GOLDILOCKS APPROACH TO NEW
SOURCE CARBON DIOXIDE STANDARDS
FOR EGUS—DID THE AGENCY GET IT
“JUST RIGHT”?
Ann Weeks and James Duffy
On August 3, 2015, EPA released the final
Standards of Performance for Greenhouse Gas
Emissions from New, Modified, and Reconstructed
Electric Utility Generating Units (EGUs).
Standards of Performance for Greenhouse Gas
Emissions from New, Modified, and Reconstructed
Stationary Sources: Electric Utility Generating
Units (EPA HQ-OAR-2013-0495, -0603) (Aug.
3, 2015), 80 Fed. Reg. ___ (slip ver. available
at http://www.epa.gov/airquality/cpp/cps-finalrule.pdf) (standards). We applaud the agency’s
courage in finalizing these and the Clean Power
Plan standards for existing coal-, oil-, and gasfired power plants. Carbon Pollution Emission
Guidelines for Existing Stationary Sources:
Electric Utility Generating Units (EPA-HQOAR-2013-0602) (Aug. 3, 2015), 80 Fed. Reg. ___
(slip ver. available at http://www2.epa.gov/sites/
production/files/2015-08/documents/cpp-final-rule.
pdf) (CPP). But we observe that the agency’s new
source standards are, as Goldilocks might say,
“too soft”—and their relationship to the CPP not
clear enough—to be more than a modest nudge
toward the real need for technologies that produce
deep reductions in carbon dioxide (CO2) from this
sector.
EPA’s final standards limit CO2 emissions from
coal-fired EGUs to a rate based on partial carbon
capture and sequestration (CCS) as the best system
of emissions reduction (or “BSER”), although
the final rate for these new units requires less
CO2 capture than EPA initially proposed. And
for gas-fired EGUs, EPA finalized a separate set
of standards, based on an efficient natural gas
combined cycle (NGCC) unit as the BSER for new
and reconstructed base load, gas-fired EGUs.
We describe below the history of the EGU new
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source performance standards (NSPS), and what
EPA’s final standards require, viewing the final
standards through the lens of the 40 years of
authority and case law limning—and cabining—the
establishment of NSPS. We discuss whether EPA—
in the words of Goldilocks—got it “just right,”
or whether the agency could and should have
finalized standards requiring deeper CO2 reductions
to further stimulate technological development
in new source controls. Analysis of the modified
and reconstructed source provisions is beyond the
scope of this article, although the interplay between
those provisions and the Clean Power Plan is
interesting and potentially significant to furthering
innovation in control technology.
It should be said as an initial matter that we
take EPA’s authority to regulate CO2 and other
greenhouse gases as a given. The Supreme Court
has now visited this question three times, first
in Massachusetts v. EPA, 549 U.S. 497, 528–29
(2007), then in American Electric Power v.
Connecticut, 131 S. Ct. 2527, 2538 (2011) and
most recently in UARG v. EPA, 134 S. Ct. 2427,
2449 (2014), and each time has upheld the basic
concept that CO2 and other greenhouse gases
are “air pollutants” as defined in the Clean Air
Act. And, in American Electric Power, the Court
specifically recognized EPA’s authority to issue
performance standards for new and existing EGUs
under Clean Air Act section 111 as displacing
common law rights to seek reductions in power
plant CO2 emissions. AEP, 131 S. Ct. at 2537–38.
Nor is EPA writing on a blank slate in setting EGU
standards of performance under Clean Air Act
section 111, which has been a fixture in the Clean
Air Act since 1970. A “standard of performance”
reflects “the degree of emissions limitation
achievable through the application of the best
system of emissions reduction which (taking into
account the cost of achieving such reduction and
any nonair [sic] quality health and environmental
impact and energy requirements) the Administrator
determines has been adequately demonstrated.”
42 U.S.C. § 7411(a)(1). EPA has over 40 years of
experience setting standards of performance for
22

various industrial categories, including EGUs, and
for a variety of pollutants, and there is robust case
precedent governing this standard-setting process
using the authority found in Clean Air Act section
111(b), and revisiting and updating those rules.
The cases make clear that EPA is to look to the
technological vanguard when setting standards,
so as to encourage innovation and avoid the
additional costs associated with the need to later
retrofit controls. “Because it applies only to new
sources, section 111 ‘looks toward what may fairly
be projected for the regulated future, rather than
the state of the art at present.’” Lignite Energy
Council v. EPA, 198 F.3d 930, 934 (D.C. Cir.
1999) (quoting Portland Cement Ass’n v. EPA,
486 F.2d 375, 391 (D.C. Cir. 1973)) (emphasis
added). The agency’s standards thus may be based
on “improved design and operational advances”
that the regulated industry has yet to realize, “so
long as there is substantial evidence that such
improvements are feasible and will produce the
improved performance necessary to meet the
standard.” Sierra Club v. Costle, 657 F.2d 298, 364
(D.C. Cir. 1981); see also Portland Cement Ass’n
v. EPA (Portland Cement III), 665 F.3d 177, 190
(D.C. Cir. 2011).
While EPA has discretion in balancing the section
111 statutory factors (the cost of achieving the
emissions limits and any associated non-air
quality health and environmental impact and
energy requirements), Lignite Energy Council,
198 F.3d at 933 (citing New York v. Reilly, 969
F.2d 1147, 1150 (D.C. Cir. 1992)), there are
boundaries on that discretion—on either side of
the stringency spectrum. On one side, courts have
recognized EPA’s clear authority (and considerable
discretion) to set standards reflecting the most
highly effective emissions reduction systems
technically and economically feasible, including
new and innovative pollution reduction methods,
where available, even though not in routine
use. See, e.g., id. (noting EPA’s considerable
discretion in implementing the technology-forcing
purpose of section 111, and stating that “EPA’s
factor balancing choice will be sustained unless
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the environmental or economic costs of using a
technology are exorbitant”); Sierra Club v. Costle,
657 F.2d at 326 (“we can think of no sensible
interpretation of the statutory words ‘best . . .
system’ which would not incorporate the amount
of air pollution [reductions] as a relevant factor to
be weighed when determining the optimal standard
for controlling . . . emissions”).
On the other side of the spectrum, EPA may not
reach to set a standard based on pure theory. Essex
Chemical Corp. v. Ruckelshaus, 486 F.2d 427,
433–34 (D.C. Cir. 1973) (noting that an achievable
standard is not one “that is purely theoretical
or experimental, [but] need not necessarily be
routinely achieved within the industry prior to
its adoption”). And in the Energy Policy Act of
2005 (EPAct), while providing financial incentives
to first-of-a-kind pollution control technology
applications, Congress also added provisions
declaring that projects subsidized under the
program should not become the “sole” basis for
an EPA determination under section 111 that a
technology is “adequately demonstrated.” 42
U.S.C. § 15962(i)(1); 28 U.S.C. § 48A(g). While
having the direct purpose of advancing such
technologies and recognizing their significance
to further air pollution reductions, 42 U.S.C. §
15962(a), these provisions nevertheless add a
bounding consideration to EPA’s technologyforcing mandate under the Clean Air Act.
Fossil fuel-fired EGUs (coal, oil, or natural gasfired steam generating boilers) were first listed
and regulated under section 111 in 1971, 36 Fed.
Reg. 5931 (Mar. 31, 1971); combustion turbines
were first listed and regulated in 1977, 42 Fed.
Reg. 53,657 (Oct. 3, 1977). In 2006, the agency
specifically declined to set CO2 performance
standards when it revisited and updated the
EGU performance standards for NOx, SO2, and
particulate matter. 71 Fed. Reg. 9866, 9869
(Feb. 27, 2006). Environmental groups, as well
as 11 states and 2 municipal jurisdictions sued
the agency, Petition, State of New York, et al. v.
EPA, No. 06-1322 (D.C. Cir. Apr. 27, 2006), and,
following the decision in Massachusetts v. EPA,
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the agency agreed to a timetable to propose rules
setting NSPS for EGU greenhouse gases, and for
final action on the proposals. Settlement Agreement
for Fossil Fuel-Fired Power Plants (Dec. 10, 2010),
available at http://www2.epa.gov/sites/production/
files/2013-09/documents/boilerghgsettlement.pdf,
modified on June 13, 2011, available at http://
www2.epa.gov/sites/production/files/2013-09/do
cuments/20110613ghgsettlementmod.pdf. The
agency first proposed EGU CO2 performance
standards in 2012, 77 Fed. Reg. 22,392 (Apr. 13,
2012), but withdrew them after the close of the
public comment period, 79 Fed. Reg. 1352 (Jan. 8,
2014), replacing them with a new proposal, 79 Fed.
Reg. 1430 (Jan. 8, 2014), finalized by the August
decision.
EPA’s final rule sets a CO2 emissions standard for
newly constructed coal-fired EGUs of 1400 pounds
of CO2 per megawatt-hour (lbs/MWh) on a gross
output basis, with compliance over a 12-month
rolling average period. EGU NSPS Prepublication
Final Rule at 757 (tbl.1 of pt. 60 subpt. TTTT) &
Preamble at 327 (describing the compliance period
as “very forgiving”). This level of CO2 emissions
reductions is based on the installation of “partial”
carbon capture and sequestration of the captured
carbon—the final standard would reduce CO2
emissions from the most efficient supercritical
pulverized coal-fired steam generating unit (SCPC)
by about 20 percent, considered in gross terms (that
is counting all the emissions and all the energy
produced, including the energy needed to run the
pollution control system). EPA estimates that this
will result in a “highly efficient 500 megawatt
coal-fired SCPC” emitting 354,000 fewer metric
tons of CO2 per year than it would have released
otherwise, the equivalent of taking 75,000 vehicles
off the road each year, or a cumulative 14,000,000
fewer total metric tons of CO2 emitted over the
plant’s assumed 40-year operating life. EGU NSPS
Prepublication Preamble at 331.
EPA’s final rule recognizes the importance of
regulatory stringency in driving innovation,
stating that “promulgat[ing] . . . national policy
requiring large reductions in power-plant emissions
23

result[s] in a significant upswing in inventive
activity to develop technologies to reduce those
emissions,” id. at 332. But will the final standards
actually promote innovation—has the agency hit
the technology-forcing regulatory “sweet spot”
for newly constructed sources? Did EPA get it
“just right”? Or has the agency’s concern for legal
defensibility constrained the rule to the point that,
at least in this regulatory period, we will not see
significant innovation advancing CO2 controls?
Since 1973, courts have held that “it is the system
that must be adequately demonstrated, and the
standard which must be achievable.” Essex
Chemical, 486 F.2d at 433 (expounding on the
“achievable” and “adequately demonstrated”
language in 42 U.S.C. § 7411(a)(1)). EPA must
consider as well that the original “overriding
purpose of [section 111]” is the “prevention of new
air pollution problems.” S. Rep. No. 91-1196, at 16
(1970); see also P.L. 101-549 (1990) (reenacting
Clean Air Act sections 111(a) and (b).)
EPA’s new source CO2 standards are clearly not
“theoretical or experimental,” Essex Chemical, 486
F.2d at 434. EPA’s robust analysis of all elements
underlying the two standards it finalized shows that
the emissions standards set in this rule are in fact
being met and exceeded now at existing EGUs.
See, e.g., Technical Support Document: Literature
Survey of Carbon Capture Technology (CCS TSD),
available at http://epa.gov/airquality/cpp/tsd-cpsliterature-survey-carbon-capture-technology.pdf.
The agency properly notes that all the elements
of carbon capture and sequestration are available
and demonstrated on the ground now and in some
instances for over 40 years, both separately and
as integrated systems. EGU NSPS Prepublication
Preamble at 193–281. Many existing CCS projects
in the United States and abroad will, moreover,
capture and sequester more than 90 percent of the
CO2 these plants otherwise would emit. CCS TSD
at 37 (tbl.2), 41–42 (tbl.3), 47 (tbl.4).
EPA importantly recognizes that carbon capture
technology has been commercially used on NGCC
plants. CCS TSD at 38 (tbl.2 Bellingham plant).
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While declining to consider CCS technology as the
basis for performance standards for new NGCC
in this rule, EPA references “NGCC-with-CCS
units that currently are in the planning stages,” and
signals that “these units . . . will provide additional
information for both permitting reviews and the
next NSPS review in eight years.” EGU NSPS
Prepublication Preamble at 529.
Nor does EPA run afoul of any constraint found
in the EPAct 2005 provisions. While EPA asserts
it is “preclude[d] . . . from relying solely on
the experience of facilities that received . . .
assistance,” the agency finds it is not precluded
“from relying on the experience of such facilities
in conjunction with other information” Id. at 163.
EPA’s record shows multiple CCS applications at
facilities not receiving EPAct subsidies, and that
meet the level of reductions required by the final
rule. Id. at 166; CCS TSD at 37 (tbl.2), 41–42
(tbl.3), 47 (tbl.4). Those facilities that do receive
EPAct funding provide “corroboration” but are
unnecessary to the finding that partial CCS is
BSER. EGU NSPS Prepublication Preamble at
166.
Is the rule, then, sufficiently stringent to provide
incentives to develop projects with advanced
CO2 control technologies? Is it “just right”? As
compared with the 1000–1200 lbs CO2/MWh
(gross) range EPA initially proposed for newly
constructed coal-fired EGUs, the final rule
obviously allows more CO2 emissions. Nor does
it advance innovation by encouraging adoption
of CCS technology more broadly. That is in part
because the 1400 lbs CO2/MWh final standard can
be met in a number of ways that do not involve the
installation of carbon capture and sequestration
technology. For example, EPA notes that gas cofiring for 35–40 percent of the heat input value of
a new SCPC can also achieve the 1400 lbs CO2/
MWh standard. Id. at 281–82, 284. The 1400
lbs CO2/MWh capture rate standard moreover
is already being met and surpassed at coal-fired
projects incorporating CCS in the United States and
elsewhere. CCS TSD at 37 (tbl.2), 41–42 (tbl.3), 47
(tbl.4). The same observation can be made about
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EPA’s final CO2 standard for newly constructed
stationary combustion turbines. While generally
unchanged from the proposal, the final 1000 lbs
CO2/MWh (gross) standard also requires little or no
change from the status quo—EPA observes “that
most current fossil fuel-fired projects are already
designed to meet limits consistent with this rule.”
EGU NSPS Prepublication Preamble at 82.
The rule does acknowledge that some nonCCS emerging technologies may provide deep
reductions, and incorporates innovative technology
waiver provisions, available to any such technology
that is demonstrated to store captured CO2 “as
effectively as geologic sequestration.” EGU NSPS
Prepublication Preamble 357–58 (discussing new
40 C.F.R. § 60.5555 (g)). While not being strongly
technology forcing, the standards do recognize and
provide some support for emerging technologies.
And of course, EPA’s conservatism is designed to
preserve this rule, and looks forward (as it must)
to 2023 when the rule must be updated. 42 U.S.C.
§ 7411(b)(1)(B). The initial compliance period
for the accompanying Clean Power Plan existing
source requirements, moreover, begins in 2022.
CPP Prepublication Preamble at 11–12, 22–23.
Whether units built under the current NSPS will
become “existing sources” and be folded into
the Clean Power Plan in 2023 is as yet unclear.
CPP Prepublication Preamble at 640. Nor is it
entirely clear how plants that achieve deeper CO2
reductions using CCS, and that are built between
now and the next review, will get credit (if at all)
for the additional reductions achieved beyond the
new source standards.
Under the EPA’s Clean Power Plan, while retrofit
CCS projects (added to existing units) clearly
can generate emission rate credits (ERCs—or
allowances) to help meet the existing source
targets, if a state chooses that compliance option
in its implementation plan, 40 C.F.R. § 60.5800(a)
(4)(vii), (d)(3); the same cannot be said of new
coal-fired power plant sources that exceed the
final standards—that is, that achieve more than the
required 20 percent CO2 emissions reduction. That
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is, it is not clear on the face of the rules whether
ERCs can be generated for that emissions reduction
increment. See CPP Prepublication Preamble at
1495 (40 C.F.R. § 60.5800(c)(1).) This situation
arguably is different, however, for those states
opting into a mass-based compliance system, under
which new CCS-equipped power plants should
be a valid compliance measure. Emission leakage
must only be addressed where shifts in generation
from existing EGUs to unaffected fossil fuelfired sources result in increased emissions. CPP
Prepublication Preamble at 835. Shutting down
an existing coal-fired EGU and replacing it with a
new CCS-equipped coal- or gas-fired unit would
not result in an emissions increase; therefore it
would seem that a state could show that no leakage
results and thus generate new source CCS-related
allowances based on incremental levels of pollution
control in excess of the new source standards. It
is unfortunate that this path is not clearer—that
states are not expressly permitted in the rule
text to generate ERCs from new CCS-equipped
plants given that electric sector CCS projects
now are achieving or projected to achieve up to
90 percent CO2 emissions reductions. EPA would
seem to have missed an opportunity to create clear
incentives for deeper emissions reductions and
increased pollution control through the interplay
of the new source and existing source Clean Power
Plan guidelines.
In conclusion, Congress’s original—and longstanding—particular interest in ensuring deep
pollution reductions from the electricity sector as
new sources are brought online, see supra, strongly
supports EPA decisions that will, in the long term,
result in deep reductions in CO2 emissions. EPA
clearly can encourage emerging technologies
through the form and structure of this standard.
Sierra Club v. Costle, 657 F.2d at 341, 346–47.
EPA has taken a baby step forward here—but as
Goldilocks might say, these standards really are
“too soft.” In the present situation, EPA must as a
practical matter look beyond this standard to the
future if the United States is to do its part to avoid
the worst environmental damage due to climate
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change. EPA has designed this rule so it preserves
the status quo. While EPA’s conservatism does
not advance CO2 control technology much, we
believe it will preserve the rule. And even EPA’s
regulatory recognition of the extent to which CCS
systems are already being integrated with power
production projects, and the potential these projects
offer for future deep cuts in power plant CO2—and
eventually other industrial source CO2 emissions—
are a step forward, as they set the stage for further
advances in subsequent rules.
Ann Weeks is the legal director and James Duffy is
an associate attorney for the Clean Air Task Force.
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JUDICIAL DEVELOPMENTS
L. Margaret Barry
Challenges to Clean Power Plan
D.C. Circuit Declined to Stay Clean Power
Plan’s Deadlines
On September 9, 2015, the D.C. Circuit Court
of Appeals denied two emergency petitions for
extraordinary writ seeking to block implementation
of the Clean Power Plan rule regulating carbon
dioxide emissions from existing power plants. The
emergency petitions were filed by 15 states and by
the coal company Peabody Energy Corporation
after the U.S. Environmental Protection Agency
(EPA) issued the prepublication version of the
rule on August 3, 2015. The D.C. Circuit order
denying the petitions said that the petitioners had
not satisfied the “stringent standards” required
to stay agency action. The states had argued
that a stay was warranted even before formal
publication of the rule because EPA had established
deadlines for submission of state plans starting
in September 2016 that will apply regardless of
when the rule is published, and that the states
were therefore compelled to continue working
to meet those deadlines. Peabody cited a danger
that actions taken by the states and power plants
would “essentially lock in” the policy even if the
courts ultimately invalidated the Clean Power
Plan. The states and Peabody argued that the
Clean Power Plan was illegal because the Clean
Air Act prohibits EPA from regulating source
categories under section 111 of the act where it
has regulated them under section 112 and because
the Clean Power Plan exceeds EPA’s regulatory
authority. The D.C. Circuit declined to consolidate
the petitions challenging the final rule with In
re Murray Energy Corp., the challenge to the
proposed Clean Power Plan that the D.C. Circuit
dismissed in June 2015 on the grounds that there
was no final agency action. The 15 states, joined
by South Carolina, also submitted a request to EPA
for an administrative stay of the rule. New Jersey,
Texas, and the National Mining Association also
asked EPA for an administrative stay. In re West
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Virginia, No. 15-1277 (D.C. Cir. filed Aug. 13,
2015; consolidated with No. 15-1284 Aug. 24,
2015; order denying emergency petitions Sept. 9,
2015).
District Court Quickly Dismissed
Oklahoma’s Challenge to Clean Power Plan
Proposal
The federal District Court for the District of
Oklahoma dismissed the state of Oklahoma’s
challenge to EPA’s proposed Clean Power Plan
rule. The lawsuit was filed on July 1, 2015, and
one day later the court issued an order asking the
parties to provide briefing on the issue of whether
the court had jurisdiction to hear a challenge to
a proposed rule and whether the judicial review
provision of the Clean Air Act precluded the court
from exercising jurisdiction. The court noted
the D.C. Circuit’s June 2015 dismissal in In re
Murray Energy Corp. of a challenge to the Clean
Power Plan “based on the clearly-established
jurisdictional principle that a proposed rule by a
governmental agency is not a final agency action
subject to judicial review.” On July 17, 2015, after
Oklahoma submitted its initial brief, the court
dismissed this action, finding that further briefing
was unnecessary. The court said that Oklahoma
had not established that the exception to the finality
requirement applied, or that the court would be
the proper jurisdiction even if judicial review were
not premature, given that the Clean Air Act vests
exclusive jurisdiction in the D.C. Circuit for such
challenges. Oklahoma has appealed the dismissal
in the Tenth Circuit Court of Appeals; the Tenth
Circuit denied a stay pending appeal. Oklahoma
ex rel. Pruitt v. EPA, No. 15-CV-0369 (N.D. Okla.
order July 2, 2015; opinion & order July 17, 2015;
notice of appeal July 21, 2015).
NEPA Challenges
Ninth Circuit Revived Environmental
Groups’ Challenge to Oil and Gas Leases
in Montana
The Ninth Circuit Court of Appeals reversed a
district court’s dismissal on standing grounds of
environmental groups’ lawsuit challenging federal
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approvals for oil and gas leasing on federal lands in
Montana. The environmental groups asserted that
the U.S. Bureau of Land Management (BLM) did
not comply with the National Environmental Policy
Act (NEPA) because the BLM failed to consider
climate change and greenhouse gas emissions.
The Ninth Circuit’s unpublished decision said
that the Montana district court had erred when
it failed to consider surface harms caused by the
development of the leases and instead focused
only on climate change-related effects, which the
district court said did not create a concrete and
redressable injury. The Ninth Circuit remanded
to the district court with instructions to determine
which lease sales would harm the areas of land
enjoyed by the environmental groups’ members.
The Ninth Circuit directed that this determination
“should include consideration of any actual injury
stemming from surface harms fairly traceable to
the challenged action.” Montana Environmental
Information Center v. United States Bureau of
Land Management, No. 13-35688 (9th Cir. Aug.
31, 2015).
Wyoming Federal Court Said Consideration
of Coal Leases’ Climate Impacts Was
Adequate
The federal District Court for the District of
Wyoming upheld federal approvals for two large
coal leases in the Powder River Basin in Wyoming.
The court’s decision in three consolidated cases
rejected a number of claims by environmental
groups, including that the review under NEPA
had not given sufficient consideration to the
leases’ impact on climate change. Citing the “very
deferential” stance it was required to take, the court
said the disclosure of the effects of greenhouse gas
emissions was adequate, but suggested that “today
the analysis likely could have been better given the
development and acquisition of new knowledge
and continuing scientific study.” The court noted
that the agencies had not ignored the effects of coal
combustion, but uncertainty regarding such effects
was created by the fact that the coal would enter
the free marketplace rather than go to a particular
power plant. The court also dismissed claims
under the Federal Land Policy Management Act,
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the National Forest Management Act, the Surface
Mining Control and Reclamation Act, and the
Mineral Leasing Act. The court did, however, reject
an intervenor’s argument that the petitioners lacked
standing to claim that the agencies had failed to
adequately consider climate change or greenhouse
gas emissions. WildEarth Guardians v. United
States Forest Service, No. 12-cv-00085; WildEarth
Guardians v. United States Bureau of Land
Management, No. 2:13-cv-00042; Powder River
Basin Resource Council v. United States Bureau of
Land Management, No. 13-cv-90 (D. Wyo. opinion
and order affirming agency actions Aug. 17, 2015).
Effort to Compel New Review of Federal
Coal Leasing Program Did Not Survive
Motion to Dismiss
The federal District Court for the District of
Columbia dismissed an action in which two
environmental organizations asked the court
to require the federal government to update
the environmental review for the federal
coal management plan. The Bureau of Land
Management (BLM) prepared a programmatic
environmental impact statement (EIS) for the
program in 1979. The court determined that it had
no authority to compel the BLM to supplement this
review because there was no ongoing major federal
action that could trigger supplemental review. The
court said any coal leasing decisions “are made
pursuant to a pre-approved and EIS-supported
program.” Western Organization of Resource
Councils v. Jewell, No. 14-cv-1993 (D.D.C. Aug.
27, 2015).
Challenges to State Actions
Tenth Circuit Affirmed Colorado’s
Renewable Energy Mandate
The Tenth Circuit Court of Appeals ruled that
Colorado’s renewable energy mandate did not
violate the dormant Commerce Clause. The
decision affirmed a ruling of the federal District
Court for the District of Colorado in a lawsuit
brought by the Energy and Environment Legal
Institute (EELI), whose members include a fossil
fuel producer. EELI appealed only one aspect of
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the district court’s decision—that the mandate
did not impermissibly control extraterritorial
conduct. The Tenth Circuit said that although
fossil fuel producers will be hurt by the mandate,
EELI “offers no story suggesting how Colorado’s
mandate disproportionately harms out-of-state
businesses,” and “it’s far from clear how the
mandate might hurt out-of-state consumers either.”
The Tenth Circuit concluded that this case did
not fall within the narrow scope of the Supreme
Court’s extraterritoriality precedent, which was
applied only to price control or price affirmation
regulation. The Tenth Circuit said that EELI’s
reading risked “serious problems of overinclusion.”
Energy & Environment Legal Institute v. Epel, No.
14-1216 (10th Cir. July 13, 2015).
Federal Court Put Most Claims Against
California’s Low Carbon Fuel Standard to
Rest
The federal District Court for the Eastern District
of California issued a ruling narrowing to one
the claims that survive against California’s low
carbon fuel standard (LCFS) following the Ninth
Circuit’s 2013 decision reversing the district
court’s earlier determination that the LCFS
violated the dormant Commerce Clause. Finding
that the Ninth Circuit’s mandate was “explicit and
unambiguous,” the district court granted summary
judgment to the defendants on the claim that the
original LCFS that went into effect in 2011 was
an impermissible extraterritorial regulation. The
court further applied the law of the case doctrine
to dismiss plaintiffs’ extraterritoriality claim
regarding the LCFS as amended in 2012. The
court noted that the basis for the extraterritoriality
challenge to the amended LCFS was the same
as for the unsuccessful challenge to the original
LCFS—namely, that the use of a life-cycle
analysis to determine a fuel’s carbon intensity
regulated activities occurring wholly outside
California. The court also determined that the
plaintiffs could not state a claim that the amended
LCFS for crude oil discriminated in purpose and
effect. The court found no precedent to support
a dormant Commerce Clause claim where the
challenged law—like the amended LCFS crude
Air Quality Committee, December 2015

oil provisions—burdened and benefitted instate and out-of-state interests alike. However,
the district court allowed plaintiffs to proceed
with their claim that the original LCFS’s ethanol
provisions discriminated against interstate and
foreign commerce in purpose and effect. The court
agreed with plaintiffs that they had not abandoned
or disavowed this claim. The court dismissed
claims against Governor Jerry Brown on immunity
grounds but granted plaintiffs leave to amend.
American Fuels & Petrochemical Manufacturers
Association v. Corey, Nos. 1:09-cv-2234, 1:10-cv163 (E.D. Cal. Aug. 13, 2015).
Washington Court Ordered Department
of Ecology to Reconsider Denial of
Greenhouse Gas Rulemaking Petition in
Light of December 2014 Report Regarding
Costly Climate Change Impacts
The Washington superior court ordered the
Washington Department of Ecology (Ecology) to
reconsider its August 2014 denial of a rulemaking
petition submitted by eight children that asked

Ecology to recommend to the state legislature that
greenhouse gas emissions be limited “consistent
with current scientific assessment of requirements
to stem the tide of global warming.” The court
remanded to Ecology for consideration of a
December 2014 report prepared by Ecology at the
direction of the governor and an affidavit submitted
by the petitioners reviewing the report. The court
noted that the December 2014 report concluded
that effects of climate change would be costly
unless additional actions were taken to reduce
greenhouse gas emissions but recommended no
change to the state’s greenhouse gas emissions
limits. Foster v. Washington Department of
Ecology, No. 14-2-25295-1 (Wash. Super. Ct. June
23, 2015).
L. Margaret Barry (margaret.barry@aporter.com)
is the environmental law writer at Arnold & Porter
LLP. Arnold & Porter and Columbia Law School’s
Sabin Center for Climate Change Law maintain
a climate litigation chart (climatecasechart.
com) and provide monthly e-mail updates on U.S.
climate change litigation.
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PRACTICAL AND CURRENT BOOKS FOR YOUR
ENVIRONMENTAL, ENERGY, AND RESOURCES PRACTICE
Published by the Section of Environment, Energy, and Resources

NEW!

Ocean and Coastal Law and Policy
Second Edition
Donald C. Baur, Tim Eichenberg, Georgia Hancock Snusz, and
Michael Sutton, Editors

Current, authoritative yet practical, this is a trusted resource for practitioners, government officials, and scholars
that explains the current legal framework of our ocean and coastal policies. Providing balanced insights and
expertise of the country’s leading scholars and practitioners, this updated volume covers the full array of issues
in ocean and coastal law. Chapters address the current state of the law for each subject, followed by analysis of
the critical emerging and unresolved issues.
2015, 944 pages, 7 x 10, Paperback/eBook. Product Code: 5350253
List Price: $139.95 Section of Environment, Energy, and Resources Member Price: $119.95

Global Chemical Control Handbook
A Guide to Chemical Management Programs
Lynn L. Bergeson, Editor
International governments are increasingly aware of the need for improved chemical management standards.
This is an invaluable resource for keeping abreast of these developments in key U.S. and international chemical
regulatory programs. The book provides a broad overview of critical international chemical management
programs, describing the country’s laws and regulatory implementation while offering insights on the
transactional impact and enforcement opportunities that the program presents.
2014, 464 pages, 6 x 9, Paperback/eBook, Product Code: 5350252
List Price: $149.95 Section of Environment, Energy, and Resources Member Price: $119.95

Global Climate Change and U.S. Law
Second Edition
Michael B. Gerrard and Jody Freeman, Editors
Now completely updated with extensive new material, this is a comprehensive guide to the U.S. legal aspects of
a problem that is enormous in both complexity and importance. It brings together many of the country’s leading
environmental lawyers and scholars who provide balanced, readable, and current information. It includes a
new section on energy regulation, plus new chapters on cap-and-trade regimes, climate-related water issues,
agriculture and forestry, and non-climate international agreements, as well as insights on the next legal frontiers.
2014, 900 pages, 7 x 10, Paperback/eBook, Product Code: 5350250
List Price: $119.95 Section of Environment, Energy, and Resources Member Price: $89.95

International Environmental Law
A Practitioner’s Guide to the Laws of the Planet
Roger R. Martella, Jr., and J. Brett Grosko, Editors
With clients faced with a rapidly emerging and confusing regime of international environmental laws, there
is a growing need for their attorneys to understand the unique ramifications of international environmental
law. This compendium provides an analytical framework to help practitioners advise clients. It discusses key
issues reflecting the current international environmental law and how to approach an issue in this arena and
provides a template for considering comparative and international environmental law questions.
2014, 1,107 pages, 7 x 10, Paperback/eBook, Product Code: 5350251
List Price: $179.95 Section of Environment, Energy, and Resources Member Price: $139.95

Toxic Tort Litigation
Second Edition
Arthur F. Foerster and Christine Gregorski Rolph, Editors
This practice-focused guide explores the specific and often unique elements that distinguish trying a toxic tort
case. Beginning with the differing theories of liability and damages and the key procedural and substantive
defenses to these claims, subsequent chapters address scientific and medical evidence and causation, case
strategy, trial management, settlement considerations, and hot topics. New chapters focus on the causation
standards that apply in four regions of the country, reviewing the standards that apply in every state.
2013, 537 pages, 7 x 10, Paperback/eBook, Product Code: 5350245
List Price: $159.95 Section of Environment, Energy, and Resources Member Price: $134.95
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Order online! You’ll find these books and many moreNR&E Fall 2015
at the ABA Web Store: www.ShopABA.org
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