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Party Appointment of Arbitrators:
A Recipe for Cronyism and Corruption?

In this short article, we take a look at the practice of parties appointing their own arbitrators. An
increasingly common critique of this practice is that it tends to encourage bias but is this
concern well-founded?

The argument for party appointment

The party appointment of arbitrators is a very popular! and well-established? feature of
arbitration that is vigorously defended by its proponents. They claim that it “gives a party a sense
of control and proximity to the arbitration proceedings that engenders confidence in the process
and its outcome.”?® Some go so far as to claim that the legitimacy of arbitration itself rests on
parties’ ability to appoint arbitrators.*

The problem with party appointment — baking in the bias

Advocates for party appointment actually suggest that arbitrators appointed by parties are
financially incentivized to pay more careful attention to their appointers’ case.” When they do
so, what they are really saying is that party appointed arbitrators are financially incentivized to
unfairly favor their appointers and that there is actually an unspoken expectation of such
favoritism,® in spite of the possible application of various ethical rules’” and/or institutional rules
that require otherwise. Indeed, there is some statistical evidence to prove that this is what
actually happens.?

Surely, such a system is inherently biased and lacks moral legitimacy.® This was the critique
advanced by the Chief Justice of Singapore, Sundaresh Menon, at a recent keynote address to
the annual SIAC Congress attended by this author.C It is, in this author’s view, a fair criticism for
which there is no convincing rebuttal.
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One of the attractions of arbitration, particularly to parties doing business in jurisdictions where
the judiciary is thought to be susceptible to bribery or to favoring that jurisdiction’s government
in litigation against it, is the promise of impartiality. This author suggests that there is
considerable irony in the insistence of these parties on a dispute resolution system with bias and
conflict of interests baked into it from the outset. Arbitration involving institutional arbitrator
appointments would serve the same purpose of circumventing undesirable court systems
without replicating the partisanship in adjudication that makes them undesirable in the first
place.

The other problem with party appointment — the old boys’ club

When institutions appoint arbitrators, they have no interest in the outcome of the dispute. They
do have some other interests, such as securing opportunities for the less-experienced arbitrators
of the future to hone their craft and ensuring that women have equal opportunities to sit as
arbitrators.

Parties do not necessarily share those interests. In appointing arbitrators, parties are motivated
primarily by selecting the candidate most likely to rule in their favor, including producing an
enforceable award in their favor if they are the claimant.!! In practice, this means prioritizing the
most experienced candidates with the best reputations and the longest history of being
appointed by that party that they can get away with. This results in the constant re-appointment
of the same usual suspects, who tend to be predominantly men.*?

Parties do not appear to be sufficiently interested in changing this modus operandi and are
content to leave the business of gender equity largely to the institutions.'® Therefore, if we are
to make significant progress in advancing gender equity in arbitration, reducing or eliminating
party appointments would be one effective way to do that.'*

Conclusion

There is nothing wrong with parties wanting control over the process by which their dispute is to
be resolved. However, when they try to exert control over the outcome by tainting the neutrality
of the arbiter of fact, they irredeemably corrupt the decision-making process on which the
resolution of the dispute rests, thereby undermining the legitimacy of the outcome.

Furthermore, by overwhelmingly placing their thumbs on the scales for men in arbitrator
selection, parties hold back advancements in gender equity. Rather than trying to persuade them
to be more progressive, we should recognize that there is little incentive for parties to advance
this cause and we should advocate for institutional appointment processes instead.
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