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Franchise Advertising in the Digital Age: 
Regulators Need to Contemporaneously 

Address Advancing Advertising 
Technologies or Step Aside

Mark J. Burzych*

The states of California, Maryland, Minnesota, New 
York, North Dakota, Rhode Island, and Washington all 
regulate the “advertisement” of franchise sales.1 Though 
well intentioned, these regulations are dated and clumsy 
when applied to regulate advertising in the digital age. 
Today’s franchise marketing may involve “traditional” 
advertising, such as advertisement in franchise trade pub-
lications or in local or regional business publications; but 
more often, franchisors are utilizing the technologies of 
the twenty-first century, such as “Google Ads,” “Facebook 
Ads,” “re-marketing,” or “geo-fencing” or “geo-targeting.” As applied to digi-
tal advertising, the current state of franchise advertising regulations is archaic 
and antiquated . . . and frankly inapplicable in most situations. This article 
will examine the existing state advertising regulations and identify where they 
fall short in addressing today’s digital advertising methods. It will also discuss 
some of the most frequently used digital advertising methods.

I. State Franchise Advertising Regulations

A. California
In California, an advertisement is defined as “any written or printed com-

munication or any communication by means of recorded telephone messages 
or spoken on radio, television, or similar communications media, published 

1. California Franchise Investment Law, Cal. Corp. Code § 31003; Indiana Franchise Act, 
Ind. Code § 23-2-2.5-1; Maryland Franchise Registration and Disclosure Law, Md. Code Ann., 
Bus. Reg. § 14-201; Minnesota Franchise Act, Minn. Stat. Ann. § 80C.01; New York Fran-
chise Sales Act, N.Y. Gen. Bus. Law § 681; North Dakota Franchise Investment Law, N.D. 
Cent. Code § 51-19-02; Rhode Island Franchise Investment Act, R.I. Gen. Laws § 19-28.1-3; 
South Dakota Franchise Investment Act, S.D. Codified Laws § 37-5A5; Washington Franchise 
Investment Protection Act, Wash. Rev. Code § 19.100.010; Wash. Admin. Code § 460-80-520 
(including communications on the Internet and at trade shows).

*Mark J. Burzych is a founding member of Fahey Schultz Burzych Rhodes, PLC in 
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Burzych Rhodes, PLC, for his excellent and diligent research for this article. 
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in connection with an offer or sale of a franchise.”2 California prohibits a 
franchisor from publishing any “advertisement offering a franchise subject to 
the registration requirements of this law unless a true copy of the advertise-
ment has been filed in the office of the commissioner at least three business 
days prior to the first publication.”3

California has some exemptions to franchise advertising registration. The 
national advertising exemption includes the circulation in California of “any 
bona fide newspaper or other publication of general, regular, and paid cir-
culation which has had more than two-thirds of its circulation outside of 
this state during the past 12 months” or radio or television program origi-
nating outside of California but received in the state.4 A second exemption 
in California defines an advertisement as not including a circular or other 
communication that is published after a franchise registration is in effect 
and contains only the statements permitted by 10 C.C.R. § 310.156.2. The 
advertisement may include the name of the franchisor, a brief description of 
the type of franchise being offered, a brief description of the type of business 
to be conducted by the franchisee, the total dollar investment for the fran-
chisee, the city and/or state in which the franchises are being offered, and 
the name and address of the sender of the communication.5 Finally, Califor-
nia has adopted its own Internet Advertisement Exemption.6 

Any communication made in connection with an offer or sale of a franchise 
posted on a website on the Internet (“Internet advertisement”) is exempt from the 
requirements of the Corporations Code Section 31156 for filing advertisements 
with the Commissioner provided that the franchisor complies with the following:

(1) The franchisor files with the Commissioner a written notice, executed by an 
officer or general partner of the franchisor having direct responsibility for the 
conduct of the franchisor’s activities, and verified pursuant to Section 2015.5 of 
the Code of Civil Procedure, that includes:

(A) The Uniform Resource Locator (“URL”) address or similar address or 
device identifying the location of any Internet advertisement;

(B) A statement that the franchisor, or anyone acting with the franchisor’s 
knowledge, agrees to comply with the California Franchise Investment Law, 
and Rules thereunder, when posting any Internet advertisement on a website; 
and

(C) The franchisor’s name, address, telephone number, and contact person.

2. California Franchise Investment Law, Cal. Corp. Code § 31003.
3. Id. § 31156.
4. Id. § 31013(c).
5. Cal. Code Regs. tit. 10, § 310.156.2(a). Such an advertisement must contain the follow-

ing statement in no less than 10-point font: “THESE FRANCHISES HAVE BEEN REG-
ISTERED UNDER THE FRANCHISE INVESTMENT LAW OF THE STATE OF 
CALIFORNIA. SUCH REGISTRATION DOES NOT CONSTITUTE APPROVAL, REC-
OMMENDATION OR ENDORSEMENT BY THE COMMISSIONER OF BUSINESS 
OVERSIGHT NOR A FINDING BY THE COMMISSIONER THAT THE INFORMA-
TON PROVIDED HEREIN IS TRUE, COMPLETE AND NOT MISLEADING.” 

6. Cal. Code Regs. tit. 10, § 310.156.3.
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(2) The Internet advertisement is not directed to any person in the State of Cal-
ifornia by or on behalf of the franchisor or anyone acting with the franchisor’s 
knowledge. For the purposes of this section, “directed to any person in the State 
of California,” means directed to a specifically named person, or group of per-
sons, and not to the public generally, and includes, but is not limited to, non- 
passive forms of communication such as e-mail, instant messages, or other similar 
modes of communication; and

(3) A preface, exhibit or appendix of the franchisor’s offering circular includes the 
URL address of the franchisor’s website, and the following statement, in clear 
readable type, of not less than 12-point size:

OUR WEBSITE HAS NOT BEEN REVIEWED OR APPROVED BY 
THE CALIFORNIA DEPARTMENT OF BUSINESS OVERSIGHT. ANY 
COMPLAINTS CONCERNING THE CONTENT OF THIS WEB-
SITE MAY BE DIRECTED TO THE CALIFORNIA DEPARTMENT OF 
BUSINESS OVERSIGHT at www.dbo.ca.gov.7

B. Maryland
Maryland defines advertisement as “any means of communication that is 

published in connection with an offer to sell or sale of a franchise, and either 
is written or printed, made by means of a recorded telephone message, or 
spoken on radio, television, or similar communications media.”8 Franchisors 
may not publish any advertisement offering to sell a franchise that is sub-
ject to registration in Maryland, unless the franchisor submits a copy of the 
advertisement to the Maryland Securities Commissioner five days before the 
advertisement is published.9 

Online offers, or any offers made through a similar electronic delivery 
system, may be exempt from registration in Maryland.10 To be exempt, the 
offer must indicate that the franchise is not being offered to residents of 
Maryland, and is not otherwise directed to any person in Maryland by or on 
behalf of the franchisor or anyone acting with the franchisor’s knowledge.11 
Further, the advertising franchisor may not sell franchises in Maryland until 
the offering has been registered and declared effective and the franchisor has 
complied with other applicable provisions of Maryland’s Franchise Law.12

C. Minnesota
Minnesota defines advertisement as “any written or printed communica-

tion or any communication by recorded telephone message, radio, television, 
picture or similar means published in connection with a sale of, or offer to 
sell, any franchise.”13 Franchisors may not 

 7. Id.
 8. Md. Code Ann., Bus. Reg. § 14-201.
 9. Id. at § 14-225; Md. Code Regs. 02.02.08.09. 
10. Md. Code Regs. 02.02.08.18. 
11. Id. 
12. Id.
13. Minn. Stat. § 80C.01.
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publish or cause to be published . . . any advertisement offering a franchise sub-
ject to the registration requirements  [of the state] . . . unless a true copy of the 
advertisement has been filed in the office of the commissioner at least five busi-
ness days prior to the first publication . . . unless such advertisement has been 
exempted by rule of the commissioner [of commerce].14 

If the Commissioner of Commerce does not provide written notice disal-
lowing the advertisement within three days of filing a copy with the Depart-
ment of Commerce, the advertisement may run.15

Although Minnesota has provided its Department of Commerce with 
the authority to promulgate exemptions to its advertising rules, it has pro-
mulgated no rules identifying any exemptions to the advertising registra-
tion requirement.16 Presently, franchisors must comply with Minnesota’s 
advertising registration requirements before doing any advertising for the 
sale of franchises in the state, regardless of the form or medium of the 
advertisement. 

D. New York
New York defines advertisement as “any written or printed communica-

tion, or any communication by means of recorded telephone messages or 
spoken on radio, television, or similar communications media, published in 
connection with an offer or sale of a franchise.” 17 Before offering to sell or 
selling a franchise in New York, franchisors must file an “offering prospec-
tus.”18 Franchisors may not publish any advertisement for the sale of its fran-
chises before the New York Department of Law has accepted and approved 
its offering prospectus.19 Additionally, all New York advertisements for fran-
chises must include a disclosure that “no offer of such franchise is made 
except by [the] offering prospectus.”20 New York’s Franchise Law requires 
franchisors to file with the Department of Law any pamphlet, circular, form 
letter, advertisement, sales literature, or advertising communication prior to 
its distribution to prospective franchisees.

Advertisements that are connected to a broader, national advertising cam-
paign do not have to await approval of the offering prospectus before being 
published or circulated. New York provides that an offer is not being made 
in the state when: 

(1) a publisher circulates or there is circulated on his behalf in this state a bona 
fide newspaper or other publication of general, regular and paid circulation 

14. Id. § 80C.09.
15. Minn. R. 2860.4200.
16. Minn. Stat. § 80C.09. 
17. N.Y. Gen. Bus. Law § 681.
18. Id. § 683. 
19. Id.
20. Id. § 683(11). All advertisements must also contain “a statement that the filing of an appli-

cation for registration of an offering prospectus or the acceptance and filing thereof by the 
department of law as required by this section does not constitute approval of the offering or 
the sale of such franchise by the department of law or the attorney general of this state.” Id. 
§ 683(12).
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which has had more than two-thirds of its circulation outside this state during 
the past twelve months, or a radio or television program originating outside this 
state is received in this state.21

In addition, advertisements of certain mediums that are part of advertising 
campaigns wherein two-thirds of advertising takes place outside of New 
York are exempt from its advertising restrictions and requirements.

Finally, New York exempts certain Internet advertisement from its filing 
requirements.22 Communications about a franchise offering that a franchisor 
posts on the Internet do not have to be filed with the New York Department 
of Law if (1) the franchisor discloses the URL address, or similar address 
or device, identifying the online location of the advertisement; and (2) the 
advertisement is not directed to any person in the State of New York.23 How-
ever, the exemption from filing with the state does not exempt the online 
advertisement from being the subject of antifraud liability under New York’s 
Franchise Law.

E. North Dakota
North Dakota defines advertisement as “any written or printed communi-

cation by means of recorded telephone messages or spoken on radio, tele-
vision, or similar communications media published in connection with an 
offer or sale of a franchise.”24 A true copy of all advertisements for the sale 
of a franchise that is subject to the state’s registration requirements must be 
filed with the office of the Securities Commissioner at least five days before 
the advertisement’s initial publication.25 The Securities Commissioner may 
deny publication of an advertisement if he or she finds that the advertise-
ment is misleading. 

The North Dakota Securities Commissioner issued an Order Regarding 
Franchise Advertising on the Internet.26 In the Order, the Securities Com-
missioner exempts Internet advertisements from advertising registration 
requirements if (1) the franchisor discloses to the Securities Commissioner 
the URL address or similar address or device identifying the location of 
the Internet advertising (a) on the cover page of a franchise offering circu-
lar included with the application for registration that is effective in North 
Dakota; (b) on the cover page of the offering circular included with an appli-
cation for exemption from franchise registration; or (c) on the notice filed 
with the Securities Commissioner; and (2) the Internet advertisement is not 
directed to any person in North Dakota by or on behalf of the franchisor or 
anyone acting with the franchisor’s knowledge.27 

21. Id. § 683(12)(c). 
22. N.Y. Comp. Codes R. & Regs. tit. 13, § 200.12
23. Id.
24. N.D. Cent. Code § 51-19-02(1).
25. Id. § 51-19-10.
26. Order re Exemption of Certain Offers of Franchises Made on the Internet, ND Sec. 

Comm’r (Nov. 29, 2000).
27. Id.
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North Dakota provides an exception for national advertising campaigns. 
North Dakota does not require filing of advertisements that are part of a 
broader advertising campaign, wherein the publication or circulation of 
the advertisement in North Dakota represents less than two-thirds of the 
advertisement’s total circulation in the past twelve months.28 The state only 
extends this exemption to advertisements in the form of a bona fide newspa-
per or other publication of general, regular, and paid circulation, or a radio 
or television program originating outside of North Dakota.29

F. Rhode Island
Rhode Island defines advertisement as “a communication published in 

connection with an offer or sale of a franchise.”30 Unique among states that 
regulate franchise advertisements, Rhode Island does not require franchi-
sors to file copies of their advertisements with the state prior to their pub-
lication. Instead, the state requires franchisors to maintain the advertising 
materials for five years.31 This maintenance requirement is part of a broader 
mandate that franchisors maintain “a complete and accurate set of books and 
records of the offers and sales of franchises” for five years.32 Rhode Island 
does not exempt any form or medium of advertisement from its mainte-
nance requirement. 

G. Washington
Washington defines advertisement as “any written or printed communi-

cation or any communication by means of recorded telephone messages or 
spoken on radio, television, or similar communication media published in 
connection with an offer or sale of a franchise.”33 Communications on the 
Internet and at trade shows are also expressly included in the definition of 
advertisement.34 Franchisors must file a true copy of an advertisement with 
the Office of the Director of Financial Institutions at least seven days before 
the advertisement’s initial publication. The Director of Financial Institutions 
may then deny publication of the franchisor’s advertisement if he or she 
finds that the advertisement is misleading.

Similar to California’s or New York’s Internet advertisement exemp-
tion, Washington provides an exemption to its general filing requirement 
for Internet advertisements. Rather than adhere to the general seven-day 
filing rule, franchisors must only provide the URL address to the online 
location of the advertisement to the Director of Financial Institutions. Fran-
chisors may provide the URL address either (1) on the cover of the franchise 
disclosure document that the franchisor includes with its application for 

28. N.D. Cent. Code § 51-19-02(14).
29. Id.
30. R.I. Gen. Laws § 19-28.1-3(2).
31. Id. § 19-28.1-12.
32. Id. § 19-28.1-13. 
33. Wash Rev. Code § 19.100.010.
34. Wash. Admin. Code § 460-80-520.
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registration, or (2) on a notice filed with the state within five business days 
following the advertisement’s publication. Importantly, franchisors may only 
take advantage of this exemption if the Internet advertising “is not directed 
to any person in the state of Washington by, or on behalf of, the franchisor 
or anyone acting with the franchisor’s knowledge.”35 

Finally, an Internet offer for the sale a franchise that is not registered with 
the state, or is not exempt from registration, does not have to be registered if 
the advertisement meets the following criteria:

1. The internet offer indicates, directly or indirectly, that the franchises 
are not being offered to residents of Washington;

2. The internet offer is not otherwise specifically directed to any person 
in Washington; and

3. No franchises are sold in Washington until the offering is registered 
and declared effective, and the Washington FDD has been delivered to 
the offeree before the sale.36

As technology has advanced, the various state regulations relating to 
advertising have not evolved at the same pace. As described in further detail 
below, popular advertising technology such as Google Ads, retargeting, 
remarketing, and geo-targeting, or geo-fencing does not squarely fit in the 
current regulatory scheme.

II. NASAA Internet Advertisement Exemption

In 1998, the North American Securities Administrators Association 
(NASAA), the association of state franchise regulators, issued the Statement 
of Policy Regarding Offers of Franchises on the Internet. The NASAA Statement 
makes it clear that franchise sales advertising on a franchisor’s website may 
constitute an “offer” that may trigger state registration requirements. The 
NASAA Statement suggests a form of exemption for unregistered Internet 
offers, so long as (1) the website indicates that the franchise is not being 
offered to residents of the state; (2) the offer is not otherwise directed into 
the state by or on behalf of the franchisor; and (3) no franchise sales take 
place until the franchisor has complied with the state’s registration and dis-
closure requirements.37

California, Illinois, Indiana, Maryland, Minnesota, New York, North 
Dakota, Rhode Island, South Dakota, and Washington have adopted laws, 
regulations, or administrative orders that exempt offers on the Inter-
net that comply with the NASAA Statement.38 Generally, these state laws, 

35. Id. § 460-80-530.
36. Id. § 460-80-540.
37. Statement of Policy Regarding Offers of Franchises on the Internet, N. Am. Secs. 

Admins. Ass’n (May 3, 1998). 
38. Cal. Code Regs. tit. 10, § 310.100.3; Ill. Admin. Code tit. 14 § 200.306; Order re Exemp-

tion for Internet Sales, Ind. Sec. Comm’r, Admin. Order No. 97-0378 (Dec. 24, 1997); Order 
re Offers of Franchises Made on the Internet, Minn. Dep’t Com. (Dec. 4, 2002); Md. Code 
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 regulations, and orders exempt Internet advertising of franchise sales that 
meet the requirements of the NASAA Statement. 

In Indiana, the Securities Commissioner issued an Administrative Order 
in 1997 that exempts Internet offers for franchises from registration if the 
offer indicates, directly or indirectly, that such franchises will not be sold 
to persons in Indiana; an offer is not otherwise specifically directed to any 
person in Indiana by, or on behalf of, the franchisor; and no sales of such 
franchises are made in Indiana as a result of the offer.39 In addition, Califor-
nia, Minnesota, and New York have established additional criteria to meet 
the exemption. As stated earlier, in California, franchisors must complete 
and sign the annual notice governing franchise sales information on the 
franchisor’s website and the franchisor’s disclosure document must contain 
an exhibit (usually found in the state specific addendum for California) that 
must include the URL address of the franchisor’s website and the follow-
ing statement in at least twelve-point font: “OUR WEBSITE HAS NOT 
BEEN REVIEWED OR APPROVED BY THE CALIFORNIA DEPART-
MENT OF CORPORATIONS, ANY COMPLAINTS CONCERNING 
THE CONTENT OF THIS WEBSITE MAY BE DIRECTED TO THE 
CALIFORNIA DEPARTMENT OF CORPORATIONS AT www.corp 
.ca.gov.”40 In Minnesota, New York, and Washington, the franchisor must 
disclose on the cover page of the franchise disclosure document the URL 
address identifying the location of the franchise sales advertisement on the 
franchisor’s website.41

III. Types of Digital Advertising

Although scores or hundreds of different types of digital advertising are 
available to franchisors to advertise the sale of franchises, this article will 
focus on a limited universe of Google Ads, re-marketing, Facebook Ads, and 
geo-fencing or geo-targeting. 

Regs. 02.02.02.18; N.Y. Comp. Codes R. & Regs. tit. 13 § 200.12; Order re Exemption of Certain 
Offers of Franchises Made on the Internet, N.D. Sec. Comm’r (Nov. 29, 2000); 230 R.I. Code 
R. § 19-28.1-6.10; Order re Internet Offers and Sales, S.D. Div. of Sec. (Oct. 16, 2000); Wash. 
Admin. Code § 460-80-540.

39. Order re Exemption for Internet Sales, Ind. Sec. Comm’r, Admin. Order No. 97-0378 
(Dec. 24, 1997).

40. Cal. Code Regs. tit. 10, § 310.156.3.
41. Order re Offers of Franchises Made on the Internet, Minn. Dep’t Com. (Dec. 4, 2002); 

N.Y. Comp. Codes Regs. tit. 13 § 200.12; Wash. Admin. Code § 460-80-530. This may require 
that, in addition to the FTC Franchise Rule requirement that the primary Internet home page 
address be disclosed, additional URL addresses may be necessary to disclose the specific fran-
chise sales advertising pages of the website.
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A. Google Ads
Google offers Google Ads (formerly Google AdWords) as a marketing 

service.42 Google Ads appear at the top of Google’s search engine results 
page (SERP). Google Ads are not to be confused with Display Ads, also pro-
vided by Google, which appear on webpages in the Google Display Network 
(GPN).43

Google Ads are displayed to Internet users based on a combination of 
keywords, bidding, and the advertiser’s “Quality Score.”44 When advertisers 
sign up for Google Ads, they choose a list of keywords that are relevant 
to their products or services and that the advertisers believe that Internet 
users will be most likely to search when looking for their products. Once 
advertisers identify keywords, they decide how much they are willing to pay 
each time a person clicks on their Google Ad.45 Next, Google determines an 
advertiser’s Quality Score each time an individual query (a specific search by 
an Internet user) triggers keywords being used by multiple advertisers. An 
advertiser’s Quality Score is based on the following factors:

•	 The relevance of the advertiser’s ad to the particular search query
•	 The relevance of the Google keywords to the advertiser’s “ad group”46

•	 The relevance of the advertiser’s ad to its “landing page”47

•	 The historical click-through rate of the ad and its ad group48

Whenever a query triggers keywords that multiple advertisers have bid 
on, an auction takes place. Advertisers with the highest Quality Score and 
bid amount will win the auction, and their advertisement will appear on the 
SERP, to the exclusion of others who lost the auction. 

For example, a hamburger franchisor could purchase Google Ads relating 
to any search query for “hamburger franchises.” If a consumer searches for 
“hamburger franchises” on Google, the hamburger franchisor ad is displayed 
at the top of the search results. If the consumer clicks on that search result, 
the consumer could be directed to the hamburger franchisor website related 
to franchise sales. 

42. Google Ads: What Are Google Ads & How Do They Work?, WordStream, https://www.word 
stream.com/google-ads (last visited Dec. 6, 2019).

43. GPN is made up of a collection of third-party websites that have partnered with Google 
and serve Google Ads. Retargeting advertisements are delivered through GPN. Id. 

44. What Is Google AdWords? How the Google Ads Auction Works, WordStream, https://www 
.wordstream.com/articles/what-is-google-adwords (last visited Dec. 6, 2019).

45. Id. This is referred to as cost-per-click (CPC). 
46. An “ad group” is an advertiser’s portfolio of keywords, text ads (what the ad will say when 

it runs), and landing pages (where the Internet user will be taken after they click on the ad). 
Advertisers will have multiple ad groups, which can vary in content based on the advertiser’s 
goals. Ad Groups: How to Crete More Effective Ad Groups for PPC, WordStream, https://www 
.wordstream.com/ad-groups (last visited Dec. 6, 2019).

47. Id.
48. Clickthrough rate refers to the frequency that Internet users click on a particular Google 

Ad when it appears on their browser.
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Google Ads offers a marketing strategy that attempts to collect data 
related to any consumer that might be interested in purchasing a franchise 
in the franchisor’s industry. Since the consumer is directed to the franchi-
sor’s website, so long as the franchisor’s website complies with the applicable 
NASAA Internet exemption guidelines discussed above and the California- 
specific Internet Advertising exemption, there is no additional franchise 
advertising regulatory approval needed for a franchisor to use Google Ads in 
its advertising strategy for franchise sales. 

B. Retargeting or Remarketing
Retargeting or remarketing provides a new and efficient method for con-

verting online consumers. Industry actors define retargeting as “the tactic of 
serving targeted ads to people who have already visited or taken action on a 
website.”49 When a person visits a website, a retargeting platform will place a 
cookie in the visitor’s Internet browser. This cookie records which pages the 
person visited on the initial website and relays the information to whichever 
retargeting platform the website is using.50 Once the information is relayed, 
the retargeting platform will begin delivering advertisements to the visitor 
based on their previous activity on the initial website. 

Retargeting is a popular marketing method among businesses with an 
online presence because of its efficiency. Retargeting only markets to Inter-
net users who have previously displayed interest in the products or services 
offered on the website.51 Retargeting platforms can only place cookies on 
users’ browsers who have sought out the website on their own. Moreover, 
the user will be served with advertisements relating to the specific pages 
that the user actually visited while on the initial website. For example, if a 
person leaves the website of a retail seller of athletic equipment after click-
ing on a pair of shoes, the cookie placed in that person’s browser will notify 
the website’s retargeting platform exactly which pair of shoes the visitor was 
contemplating purchasing. After leaving the site, the visitor will likely find 
an advertisement for that specific pair of shoes on the side of their Internet 
browser.

In the franchise sales context, a person may visit the franchisor’s franchise 
Internet site, clearly indicating that the consumer may be interested in pur-
chasing a franchise. So long as the franchisor’s franchise sales web page com-
plies with the NASAA Internet advertising exemption, the initial inquiry by 
the consumer to the franchisor’s franchise sales webpage is not an advertise-
ment that requires registration in any of the franchise advertising states. If 
the franchisor uses this re-targeting technology to re-engage the consumer 

49. Remarketing, Dynamic Yield, https://www.dynamicyield.com/glossary/remarketing/#:~: 
targetText=Remarketing%20(also%20known%20as%20retargeting,cookie%20in%20the%20
user’s%20browser (last visited Sept. 21, 2020).

50. Dan Hecht, A Beginner’s Guide to Retargeting Ads, HubSpot, https://blog.hubspot.com 
/marketing/retargeting-campaigns-beginner-guide (last updated Aug. 9, 2017).

51. A Brief Introduction to Retargeting, ReTargeter, https://retargeter.com/blog/a-brief 
-introduction/ (last visited Dec. 6, 2019).
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who visited the website, and so long as the franchisor’s  re-targeting cam-
paign only attempts to redirect the consumer back to the franchisor’s 
compliant franchise sales webpage, the franchisor is engaging in no new 
advertising that would trigger additional state regulatory involvement. How-
ever, if the franchisor’s re-targeting campaign uses an advertisement that is 
not is not a re-direction link back to the franchisor’s franchise sales webpage 
(that already complies with the Internet advertising regulations), but rather 
another advertisement for the sale of the franchise, the franchise advertising 
regulation of the various states may apply. Though it could be argued that 
as long as the new advertisement was not directed disproportionately to one 
or more states (i.e., more than two-thirds of the circulation directed outside 
of the relevant state) the new advertisement is part of a national advertising 
campaign exempt from the registration requirements of California, Mary-
land, New York, and Washington,52 regulators may argue that these new 
advertisements are “directed to a person” in the state. It is probably diffi-
cult to argue that this new advertisement is not “directed to a person” in 
California, Maryland, New York, or Washington. The franchisor in this case 
should either only re-target a customer using the link back to the franchi-
sor’s compliant franchise sales webpage or register the new advertisement 
in the applicable states in which the franchisor’s re-targeting campaign is 
directed. 

C. Facebook Ads
Another option for companies seeking efficient methods of marketing 

their products or services online is Facebook Ads.53 Facebook Ads can be 
created by businesses on Facebook and target Facebook audiences based on 
user activity, demographic and profile information, device-use information, 
and even activity off Facebook.54 Ads can also target Facebook users based 
on their interests, things they have liked, which Facebook groups they are 
part of, and their geographic location. For example, advertisers can narrow 
their target audience to people living in California between the ages of thirty 
and fifty and who liked a competitive hamburger franchise system. Based on 
the targeting criteria, Facebook will provide an estimated number of people 
the ad will reach.55 The Ads will appear directly on a newsfeed of a Facebook 
user who falls within the target audience criteria.

52. California Franchise Investment Law, Cal. Corp. Code § 31013; Cal. Code Regs. tit. 
10, § 310.013; Maryland Franchise Registration and Disclosure Law, Md. Code Ann., Bus. Reg. 
§14-203; New York Franchise Sales Act, N.Y. Gen. Bus. Law § 681; Washington Franchise 
Investment Protection Act, Wash. Rev. Code § 19.100.020.

53. Fred Perotta, A Deep Dive into Facebook Advertising, NeilPatel, https://neilpatel.com 
/blog/deep-dive-facebookadvertising/#:~:targetText=Facebook%20ads%20are%20targeted%20
to,%2C%20demographic%2C%20and%20profile%20information.&targetText=After%20cre 
ating%20an%20ad%2C%20you,the%20sidebar%20on%20 Facebook.com. (last visited Dec. 6, 
2019).

54. Id.
55. Christina Newberry, How to Advertise on Facebook in 2020: The Definitive Facebook Ads Guide, 

Hootsuite (Oct. 2, 2019), https://blog.hootsuite.com/how-to-advertise-on-facebook/#howto.
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In addition to manually customizing the audience the advertiser wants to 
reach, advertising may use Facebook’s Advanced Automatic Matching (AAM) 
service.56 AAM will link Facebook user information with information that the 
user has inputted on the advertiser’s website by using a pixel, akin to a cookie. 
For example, if a Facebook user has created an account with Dick’s, and has 
therefore given Dick’s their email address, which is the same email address 
associated with the user’s Facebook account, AAM will track this activity and 
display a Dick’s advertisement on that user’s newsfeed. AAM therefore pro-
vides a service very similar to retargeting services, discussed above.

A hamburger franchisor can use Facebook to target any person who liked 
a competitor hamburger franchise in any geographic location in the nation. 
Although that may not be the best franchisee prospect and may be a better 
marketing expenditure to drive traffic to the local franchisee in certain areas, 
the hamburger franchisor could use this technology to market/advertise 
the sale of franchises. The hamburger franchisor may argue that the fran-
chise advertising using this type of Facebook ad is nothing different than a 
national advertising campaign, using the same advertising piece to market 
the sale of franchises throughout the nation, albeit to a narrower group of 
consumers (i.e., those consumers that liked a Facebook group of the ham-
burger franchisor’s competitor). This type of advertising is functionally no 
different than advertising in a print edition of a hamburger industry specific 
periodical, or a franchise industry periodical, both of which would clearly be 
considered a “national advertisement” under the regulations of California, 
New York, or North Dakota. And, so long as the advertisement complies 
with the Internet exemptions of the states of Maryland and Washington,57 
the Facebook ad is exempt from these states’ advertisement regulations. 

But Facebook has much more powerful technological capabilities, most of 
which may implicate the advertising regulations of some states. For example, 
if the hamburger franchisor wanted to sell franchises in California, Maryland, 
and Washington, the franchisor can use Facebook to target these geographic 
locations with other search tools to specifically target potential franchisees 
in these markets. At this point, it is difficult to argue that these targeted 
advertisements are not offered to residents of the state, or not directed to 
a person in the state. These targeted advertisement campaigns are also not 
part of a more widespread advertising campaign that could be argued to be 
a “national advertising campaign.” With regards to these much more tech-
nologically targeted franchise sales advertising campaigns, the advertisement 
would require registration in at least the states of California, Maryland, 
Minnesota, New York, North Dakota, and Washington. 

56. Gary Henderson, Take Advantage of Facebook Advanced Automatic Matching, Digital Mar-
keting.org (Dec. 11, 2018), https://www.digitalmarketing.org/blog/facebook-advanced-automatic 
-matching?ref=DigitalMarketing.org.

57. The ad specifically states that the franchise is not being offered to residents: the ad is 
not directed to any person in the state; and any franchise sale is completed only pursuant to a 
validly registered offering circular. See sources cited supra notes 11 and 36.
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D. Geo-targeting and Geo-fencing
Advertisers can maximize their return on investment (ROI) and click con-

versions on online ads through geo-targeting and geo-fencing.  Geo-targeting 
is simply customizing an ad campaign to reach audiences (through their 
computers or mobile devices) who are physically located in a particular geo-
graphic area. Both Google Ads and Facebook Ads offer advertisers the option 
to limit a particular campaign to a geographic area, such as the United States 
or Michigan. If advertisers want to get even more geographically specific 
with their ad audiences, they can pursue a geo-fencing strategy.

Geo-fencing allows advertisers to create a virtual box around a geographic 
location, wherein their ads will appear only on computers or mobile devices 
that are physically located in the box.58 Using GPS or Internet users’ IP 
addresses, advertisers can reach out only to specific users who enter a geo-
graphic area relevant to the advertiser’s business. For example, a retail estab-
lishment in a shopping mall may draw a several-block radius around the mall 
to specifically target Internet users who may either be out in the vicinity of 
the mall, or are already shopping inside. Alternatively, a local pizzeria (say 
one of two in town) can draw a geo-fence around not only its own location, 
but also around the location of its competitor, specifically targeting people 
in the vicinity of its competitor with advertisements showing its compara-
tively lower prices or current promotional deals.

Many companies take advantage of geo-fencing when customers down-
load their mobile app and opt-in to the app’s “location services.”59 By allow-
ing GPS to track where the device is located, advertisers can send push 
notifications, text messages, or PPC (pay-per-click) ads to the device.60 How-
ever, geo-fencing is available to companies that do not have a mobile app 
to track customers’ movements, and any business with access to Google or 
Facebook can set up a geo-fencing marketing campaign.61

Advertisers can set up geo-fencing campaigns through either Google or 
Facebook relatively easily.62 Google Ads users can manually enter a specific 
location to target their ad campaigns, rather than selecting an entire state 
or country. Alternatively, advertisers may choose to target a radius of miles 
around a specific location, allowing the advertisers to maximize the specific-
ity of their targeted audience. 

Facebook users have an identical option. When customizing their Face-
book ad campaign, advertisers can target their ads to a specified location, 
such as a particular state or country. If the advertiser wants to be even more 

58. Seth Winterer, What Is Geofencing Marketing, Digital Logic, https://www.digitallogic 
.co/blog/geofencing-geotargeting-advertising-online-marketing (last visited Jan. 24, 2020).

59. Lauryn Preston, How Does Geofencing Work?, Digital Logic, https://www.digitallogic.co 
/blog/how-does-geofencing-work (last visited Jan. 24, 2020).

60. Id.
61. Id.
62. Ryan Stemkoski, How to Geofence Advertising with Google, Facebook, Instagram and Snapchat, 

Zipline Interactive, https://ziplineinteractive.com/blog/how-to-geofence-advertising-with 
-google-facebook-instagram-and-snapchat (last visited Jan. 24, 2020).
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specific, Facebook provides an interactive map that allows the advertiser to 
drop a “pin” on a central location and determine a radius of miles surround-
ing the pin where the ad campaign will be targeted. Although the minimum 
radius an advertiser can draw is one mile, advertisers can be even more spe-
cific by excluding certain geographic areas captured by the radius.

In the franchise sales context, a franchisor may geo-fence a franchise sales 
conference and push a franchise sales advertisement to all mobile phones in 
attendance. So long as the franchise sales conference is not within one of the 
states that regulates franchise sales advertising, no advertising registration 
will be necessary. However, if the franchise sales conference is within a state 
that regulates franchise sales advertising, registration of the push advertising 
is necessary. 

IV. Conclusion

The franchise sales advertising regulations were created in response to 
“traditional” advertising strategies such as print, radio, television, or direct 
mail. The Internet advertising exemptions contemplate that a franchisor will 
advertise the sale of its franchises only on its own website. Digital adver-
tising has changed and continues to evolve. The franchise sales advertising 
regulations have not. States interested in regulating franchise sales adver-
tising should carefully consider what types of digital advertising should be 
registered. Setting advertising parameters with Google or Facebook that 
advertises the sale of franchises to a certain demographic should not cause a 
regulator any concern, so long as the advertisement is identical and it is not 
targeted such that more than two-thirds of the advertisements are outside 
of the targeted state. However, once the advertisement becomes targeted to 
only prospects in a certain state (such as California, Maryland, or Washing-
ton, for example), then registration of that digital advertisement should be 
required. Using the current regulations to attempt to regulate conduct that 
could not be imagined at the time the advertising regulations were promul-
gated is unacceptable. The states’ inaction leaves the franchise industry to 
guess what technologically fits within the aged definitions. Since advertising 
is rarely done by way of print newspaper ads, it is time for the regulatory 
agencies to update their franchise sales advertising regulations to address the 
current technologies.
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