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My Change of Mind
on the
Uniform Mediation Act

By James R. Coben

Mediation Act (UMA) was a bad idea. In fact,

| actively lobbied against it in my home state
of Minnesota, reasoning that it was built on a
flawed foundation — the view of mediation as an
evidence-gathering forum." | argued that a privileged
approach with multiple exceptions was too porous to
adequately protect and encourage the candor neces-
sary for mediation success. Uniformity, | lamented,
would undermine the wide variety of practice cultures
emerging across the country and stymie mediation
creativity and evolution. | worried that the act's over-
all complexity would undermine people’s confidence
in the process and lead to a decline in mediation’s
use and an increase in confidentiality litigation. In
fact, some of you may have seen (and perhaps have
used as a training tool) a video | prepared during
that Minnesota lobbying effort, in which a mediator
(me) tries to explain to frustrated clients and their
worried lawyers all the UMA's requirements during
a six-minute mediation opening statement.? It was
an improvised tongue-in-cheek spoof (which, | admit
with some pride, is technically accurate regarding
the UMA's terms), but it was of course also a direct
attack on the UMA's efficacy. And, in hindsight, it was
spectacularly misguided.

What changed my mind? | am older (most easily
demonstrated by the lack of hair | carry now
compared to what | see in that video from 2001).
However, it was not the mere passage of time and

F ifteen years ago | was sure the Uniform

its resulting wisdom that brought about my change
of heart. What convinced me was evidence showing
that the Uniform Mediation Act was — and is —

a great idea.

Complexity that Reduces Rather Than
Invites Litigation

As a professor of civil procedure, | often exhort
my students to master rules so they can exploit
those rules on behalf of clients. Generally, the more
complex the rule universe, the more litigation is likely
to occur. Surprisingly, that has not been the history of
the UMA. Though it has been adopted in 12 jurisdic-
tions and was introduced in legislatures in New York
and Massachusetts in 2016, there has been a dearth
of litigation about its terms (see the list of adopting
jurisdictions on page 7).

Generally, the more complex
the rule universe, the more
litigation is likely to occur.
Surprisingly.,
that has not been the history
of the UMA.

For detailed information about the Uniform Mediation Act, including the full text as adopted (with or without

reporter's notes), superseded drafts, and legislative fact sheet, visit the website of the National Conference
of Commissioners on Uniform State Law, http://www.uniformlaws.org/Act.aspx?title=Mediation%20Act.
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Uniform Mediation Act

Adopting Jurisdictions

District of Columbia
Adopted in 2006 as DC Code
§§16-4201 to 16-4213

Hawaii
Adopted in 2013 as Haw. Rev. Stat.
§§ 658H 1-13

Idaho

Adopted in 2008 as Idaho Code Ann.
§§ 9-801 to 9-814

lllinois
Adopted in 2004 as 710 Ill. Comp. Stat.
35/1 to 35/99

lowa
Adopted in 2005 as lowa Code Ann.
§§ 679C.101 to 679C.115

Nebraska
Adopted in 2003 as Neb. Rev. Stat.
§§ 25-2930 to 25-2942

New Jersey

Adopted in 2004 as N.J. Stat. Ann.
2A:23C-1 to 2A:23C-13

Ohio

Adopted in 2004 as Ohio Rev. Code Ann.
§§ 2710.01 to 2710.10

South Dakota

Adopted in 2008 as S.D. Codified Laws
§§ 19-13A-1 to 19-13A-15

Utah

Adopted in 2006 Utah Code Ann.
§§ 78B-10-101 to 78B-10-114

Vermont

Adopted in 2006 as Vt. Stat. Ann. tit. 12,
§§ 5711 to 5723

Washington

Adopted in 2006 as Wash. Rev. Code Ann.
§§ 7.07.010 to 7.07.904
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For the treatise Mediation: Law, Policy & Practice,?
| analyzed federal and state mediation cases pub-
lished on Westlaw and found that fewer than 50

cases decided as of 2012 discussed any aspect of the
Uniform Mediation Act. A relatively small percentage
of these cases addresses a dispute about the act as
adopted by a state.

A similar pattern has emerged in the last three
years, 2013 through 2015, with state or federal
courts interpreting the UMA to resolve a dispute
about confidentiality in mediation only 16 times
nationwide (just 8% of all state and federal cases
addressing mediation confidentiality disputes in
that three-year period). By comparison, in that same
three-year time frame, California state and federal
courts issued more than four dozen mediation confi-
dentiality opinions (25% of all state and federal cases
addressing mediation confidentiality disputes in that
three-year period). As it turns out, California’s more
or less absolute confidentiality evidence regime* has
always been the source of a disproportionate share
of mediation confidentiality disputes. Just by way
of example: during the period from 1999 through
2005, judges decided a disputed mediation issue in
a total of 2,219 cases. Of these cases, enforcement
of the mediated agreement was the most common
mediation dispute nationwide, occurring in 42.9% of
all cases, and 13% of those enforcement cases came
from California state or federal courts. In contrast,
of the 237 confidentiality cases in the same time
period, a disproportionate 21%, more than one-fifth,
were from California. This statistic alone makes me
relatively confident that my treatise co-authors and
| got it right when we praised the UMA drafters’

Despite my concern that a
privilege approach with numerous
exceptions might reduce people’s

confidence in the mediation process,
to my knowledge not a single
empirical study suggests that the
UMA has triggered a decline in the
use of mediation.
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decision to use a categorical approach — stating a
broad privilege with exceptions (only two of which
involve judicial balancing) — rather than an absolute
or qualified approach without listed exceptions.®
Equally important, to the extent that there is
litigation about the UMA, nothing suggests it is due
to the act's complexity or lack of clarity. Nor has the
litigation track record suggested, as | feared, that the
act would open the doors of the mediation room in
potentially chilling ways. Indeed, the evidence points
to exactly the opposite. Courts have:
* routinely applied the UMA to prohibit mediation
evidence to prove oral settlements;®
* been generous in triggering the act's confidenti-
ality protections’ but also have wisely chosen not
to extend it beyond the obvious ending of the
mediation process;®
e consistently limited the disclosure of mediator
reports;’ and
* insisted on express waivers of confidentiality.'

No Evidence of Decline
in Mediation Use in UMA Jurisdictions

Despite my concern that a privilege approach with
numerous exceptions might reduce people’s confi-
dence in the mediation process, to my knowledge
not a single empirical study suggests that the UMA
has triggered a decline in the use of mediation. If
there are anecdotal reports, | have not heard them.
And out of those hundreds of disputed confidential-
ity cases in state and federal court, | have yet to
read a single judicial opinion critical of the act. That
stands in stark contrast to the considerable judicial
angst expressed in California courts, where one
2007 decision went so far as to warn citizens that the
state’s near absolute protection for confidentiality
effectively means that mediation participants “are,
in effect, relinquishing all claims for new and inde-
pendent torts arising from mediation, including legal
malpractice causes of action against their own coun-
sel.”" Perhaps not surprisingly, numerous California
judicial decisions have hinted at or directly invited
legislative change.’? In response, in August 2015, the
California Law Commission directed its staff to begin
the process of preparing a draft recommendation for
exceptions to mediation confidentiality to address
malpractice and other misconduct — an effort cur-
rently still underway." Unfortunately, the California



Law Commission does not appear to be considering
adoption of the UMA.

Adaptability to Meet
"Localized” Concerns

The UMA drafters lauded uniformity both because
it is a “necessary predicate to predictability” and
because mediation increasingly occurs between
parties in different states, thereby creating complex
choice-of-law dilemmas.™ Yet the act itself provides
built-in flexibility to meet individual state concerns in
several important ways. Among other things, adopting
states must choose:

* whether to extend the UMA's confidentiality
exception for communications sought or offered
in a criminal felony proceeding to misdemeanors.
This exception requires a hearing in camera to
decide whether “the party seeking discovery
or the proponent of evidence has shown that
the evidence is not otherwise available” and
“that there is a need for the evidence that
substantially outweighs the interest in protecting
confidentiality”;"

* whether to apply the confidentiality exception for
mediation communications offered to prove or
disprove child abuse, neglect, or abandonment
only in cases referred by a court or public agency
or in all cases in which the public agency partici-
pates in the mediation;'

* whether to include a requirement for mediator
impartiality; '’ and

e whether to include a provision on international
commercial mediation.®

Adopting states to date have made different deci-
sions on each of these points. In addition to these
“built-in" variations, adopting states have chosen
some additional state-specific variations to meet local-
ized concerns."

For example, the Washington state UMA includes
an exception to mediation privilege for post-decree
modifications of a divorce settlement agreement in
response to family law bar concerns that the court
should continue to have discretion to assess whether
a party to a divorce decree is acting in good faith dur-
ing a post-decree mediation.? The state's UMA also
makes the right to have a lawyer or other individual
accompany a party in mediation not absolute in small
claims cases.?!

Uniformity has also been
served, at least partially, in cases
where courts invoke or discuss UMA
principles to decide confidentiality
matters in jurisdictions where the
act is not controlling as a
matter of law.

In Utah, the act’s definition of mediation includes
a neutrality requirement? yet permits mediators to
assert mediation privilege when defending against
a charge that the mediator failed to reveal a conflict
of interest.? Utah also elected to exempt ombuds
from revealing conflicts of interests?* out of concern
that state employees who act as mediators would be
unduly burdened if required to make such disclosures.

In Vermont, the UMA exempts from the act's cov-
erage Federal Mediation and Conciliation Service and
Vermont Labor Relations Board mediations.?

Such state-specific adaptations arguably are
sub-optimal from a uniformity perspective. But as of
yet, none has posed any cross-border application
problems. And tempering pure uniformity with a
desire to support local practice and experience is not
necessarily a bad thing.

Even Where Not Adopted,
the Act has Promoted Uniformity

Uniformity has also been served, at least partially,
in cases where courts invoke or discuss UMA prin-
ciples to decide confidentiality matters in jurisdictions
where the act is not controlling as a matter of law.
And, more often than not, when doing so, courts end
up invoking the UMA to provide confidentiality pro-
tection rather than deny it, contrary to my fears back
in 2000 and 2001.%

The UMA drafters in part chose the privilege
approach in recognition of the idea that privilege was
“the primary means by which communications are
protected at law"?# and had already been adopted by
"an overwhelming majority of legislatures that have
acted to provide broad legal protections for media-
tion confidentiality.”? So UMA court decisions, limited
as they are, do help inform the dominant approach
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to confidentiality in non-UMA jurisdictions. And when
three states — Virginia in 2002, Florida in 2004,
and Maine in 2009*" — all completed overhauls of
their state confidentiality schemes, they drew heavily
on UMA principles.

As Mediation Use Increases,
Uniformity Is More Important

As the Global Pound Conference Series celebrates
40 years of growth in Alternative Dispute Resolution
practice,* many people around the world are focusing
on how to improve access to justice and the quality
of justice in civil and commercial conflicts. | suspect
many are hopeful that mediation will continue to be a
growth industry. But the more mediation, the greater
the risk of cross-border confidentiality challenges.
Lawyers and their clients make a very big choice-of-
law mistake when they assume the law of their media-
tion state will necessarily control confidentiality in a
subsequent dispute about the mediation. Contracting
to provide for confidentiality protection beyond that
provided by statute, court rule, or common law is a
good fallback. Even better would be continued efforts
to make the law of confidentiality more uniform.

While | admit to taking perverse pleasure in adding
complex mediation confidentiality disputes to the col-
lection of cases about mediation | have gathered over
the years, | find it extremely hard to make the argu-
ment that this type of litigation serves the interests of
clients or the courts. The risk of choice-of-law prob-
lems would be dramatically reduced if more states
chose to adopt the UMA, and | would lobby heartily
for that outcome in light of what has transpired in the
decade and a half since the act was created.

While we're on the topic, do not assume that
a uniform approach to mediation privilege exists
under federal law. It does not.®* Accordingly, I'll go
beyond advocating for more states to adopt the
UMA and suggest, as Ohio State University Moritz
College of Law Professor Ellen Deason wisely first
proposed in 2002, that Congress act to improve

James R. Coben is a member of the Dispute
Resolution Magazine Editorial Board, a
Professor of Law at Mitchell Hamline School

'_ of Law, and a Senior Fellow in the law school’s
Dispute Resolution Institute. He can be
reached at james.coben@mitchellhamline.edu.
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While we're on the topic,
do not assume that a uniform
approach to mediation privilege
exists under federal law.
It does not.

vertical (federal-to-state) uniformity of privilege law

by enacting a federal mediation privilege utilizing

the UMA approach of a categorical privilege with
limited exceptions.* That one-two punch of expanded
confidentiality uniformity at the state and federal level
would be a wonderful goal for the next 15 years of
mediation practice. B
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