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A Mediator’s Obligation  
to Memorialize the 

Agreement
In this feature, Sharon Press and Paul M. Lurie 
raise issues of professionalism and their  
practical applications.

The parties in a long and difficult mediation have 
(finally) reached agreement. Needless to say, 
everyone is eager to leave. What are your obli-

gations as a mediator in terms of memorializing the 
parties’ agreement?

As is so often the case, context matters. Are the 
parties represented by counsel who attended and 
participated in the mediation? What type of dispute 
was this — small claims, family, general civil, special 
education, or some other? What is the mediator’s 
orientation — facilitative, evaluative, transformative, 
narrative … ? Is the mediator an attorney (licensed to 
practice in the jurisdiction of the mediation or not) or 
a member of some other profession? Where does the 
mediation take place, and are there rules that govern 
this question directly or indirectly?

Whether a mediator has any responsibility for pro-
ducing written documentation of the mediation is one 
of those questions that mediators tend to have strong 
feelings about — even though they do not always 
agree on the answer.

Benefits to the Parties
Parties often want a written agreement before they 

leave the mediation, for emotional and legal reasons. 
Parties often want the sense of closure and certainty 
that having a mediation agreement in hand can bring. 
If parties reach an oral agreement that is not memo-
rialized at the mediation and later have a dispute 
about the agreement, the confidentiality provisions in 
many jurisdictions limit or prevent those present from 
testifying in a subsequent hearing about the terms of 
the agreement or any of the communications that led 
to their understanding of the agreement. Thus, the 

parties may conclude that the time spent mediating 
will be “wasted” if they do not leave with an agree-
ment in writing. And in cases where one (or more) of 
the parties is not represented at the mediation (or at 
all), the mediator may be the only one present who 
can record the agreement “neutrally.”

Mediator Concerns
Drafting an agreement is not a “neutral” function. 

Deciding how something is worded has real conse-
quences and has the potential to advantage or dis-
advantage one of the parties. The written agreement 
can be enforced either as a contract or directly by 
the court if it is the result of a court-ordered media-
tion. If the mediator is a lawyer, some jurisdictions 
may view the drafting of terms as a conflict of inter-
est.1 If a mediator is not licensed to practice law or 
is licensed in a jurisdiction other than the one where 
the mediation takes place, “memorializing” the 
agreement has the potential to be considered the 
practice of law and thus the Unauthorized Practice of 
Law (UPL).

Unauthorized Practice of Law
On February 2, 2002, the ABA Section of Dispute 

Resolution adopted a Resolution on Mediation and 
the Unauthorized Practice of Law.2 An important part 
of this resolution was the paragraph dealing with the 
“drafting of settlement agreements”:

When an agreement is reached in a mediation, 
the parties often request assistance from the 
mediator in memorializing their agreement. 
The preparation of a memorandum of 
understanding or settlement agreement 
by a mediator, incorporating the terms of 
settlement specified by the parties, does not 
constitute the practice of law. If the media-
tor drafts an agreement that goes beyond 
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the terms specified by the parties, he or 
she may be engaged in the practice of law. 
However, in such a case, a mediator shall not be 
engaged in the practice of law if (a) all parties 
are represented by counsel and (b) the media-
tor discloses that any proposal that he or she 
makes with respect to the terms of settlement 
is informational as opposed to the practice of 
law, and that the parties should not view or rely 
upon such proposals as advice of counsel, but 
merely consider them in consultation with their 
own attorneys. (Emphasis added)

For purposes of considering the question of 
UPL, the resolution attempts to make a distinction 
between memorializing the parties’ agreement 
by recording the terms of settlement specified by 
the parties and going beyond those terms. Even 
this prohibition is tempered by an exception if the 
parties are represented by counsel (presumably 
this means that all of the parties are represented) 
and the mediator makes clear that she is providing 
information for the parties to consider in consultation 
with their own attorneys and is not intended to be 
the practice of law.3

This distinction — between “memorializing” the 
parties’ agreement and drafting settlement terms — is 
responsive to the mediator concerns raised above. A 
mediator may appropriately prepare a memorandum 
of understanding or settlement agreement that incor-
porates the parties’ terms (thus satisfying the needs 
of the parties), but the mediator may not “draft” the 
terms (make decisions for the parties, thereby cross-
ing the line to perform a non-neutral function).

Ethical Standards
For mediators and lawyers representing clients 

in dispute resolution processes, there are a myriad 
of ethical codes that may apply, depending on the 
context. Interestingly, the Model Standards of Conduct 
for Mediators adopted by the American Arbitration 
Association, the American Bar Association, and the 
Association for Conflict Resolution does not address this 
issue directly. Arguably, self-determination (Standard 
I), impartiality (Standard II), competence (Standard IV), 
confidentiality (Standard V) and quality of the process 
(Standard VI) all indirectly touch on this issue.

In contrast, the Model Standards of Practice  
for Family and Divorce Mediation contains the follow-
ing provision:

With the agreement of the participants, the media-
tor may document the participants’ resolution of their 
dispute. The mediator should inform the participants 
that any agreement should be reviewed by an inde-
pendent attorney before it is signed.4

In contrast to the permissive language of the 
Model Standards of Practice for Family and Divorce 
Mediation, the ethical standards for mediators in 
Florida explicitly obligate the mediator to ensure the 
agreement is memorialized:

Closure. The mediator shall cause the terms 
of any agreement reached to be memorialized 
appropriately and discuss with the parties and 
counsel the process for formalization and imple-
mentation of the agreement.5

The Committee Notes to the Florida Rule provide 
additional context by pointing out that the procedural 
rules adopted by the court “require that any mediated 
agreement be reduced to writing.”6 The note con-
tinues to clarify that “[m]ediators have an obligation 
to ensure these rules are complied with, but are not 
required to write the agreement themselves.”

A few important themes emerge from this initial 
exploration:

In most jurisdictions, mediators are permitted to 
“memorialize” or “document” the terms of the par-
ties’ agreement. While some jurisdictions may go fur-
ther and mandate this role, most jurisdictions consider 
this to be permissive.

A mediator should not go beyond memorializing or 
documenting the parties’ terms of agreement. It is not 
acceptable for a mediator to “draft” or create new 
terms for the parties.

If the parties are represented by counsel, the 
parties may opt for one of the attorneys to draft the 
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settlement agreement. If they do so, the mediator 
should facilitate a discussion by the parties of the 
process by which the agreement will be finalized.

If a party is not represented by counsel but intends 
to engage counsel to review the settlement, it is 
likewise helpful for the mediator to assist the parties 
in agreeing upon a process for such review even if the 
attorney is not present at the mediation.

And most important, given the range of permitted, 
authorized, or prohibited practices, mediators and 
attorney representing clients in mediation must review 
the rules of the jurisdiction.
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