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WORKING WITH CHILDREN

ASYLUM, WITHHOLDING OF REMOVAL,
AND UNITED NATIONS CONVENTION
AGAINST TORTURE

INS Guidelines For Children's Asylum Claims
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Human Rights Day
MEMORANDUM FOR:
Asylum Officers
Immigration Officers
Headquarters Coordinators (Asylum and Refugees)
FROM:
Jeff Weiss
Acting Director
Office of International Affairs
SUBJECT: Guidelines For Children's Asylum Claims
This memorandum is written to provide the Asylum Officer Corps (AOC) with
background and guidance on adjudicating children's asylum claims. This guidance
applies primarily to, children under the age of 18 who apply for asylum independently
rather than as a derivative applicant by submitting a Form I-589 asylum application in
their own name. Many of these issues will also be relevant to overseas Immigration
Officers in processing the refugee applications of children.
It should be noted that the United Nations and generally accepted international
definition of "child" is every person under the age of 18. These Guidelines take the
same approach, except (as noted below) that they also apply to those individuals
between 18 and 21 for purposes of scheduling and derivative determinations for asylum
claims only.
During the last 10 years, the topic of child asylum seekers has received increasing
attention from the international community. Human rights violations against children can
take a number of forms, such as abusive child labor practices, trafficking in children,
rape, and forced prostitution. In violation of current international standards that establish
age 15 as the minimum age for participation in armed conflicts, children under age 15 in
some countries are forcibly recruited by regular or irregular armies to participate directly
in military conflicts. Children who have had such experiences are referred to as "child
soldiers" throughout this text. The protection needs of these and other children have
commanded much international and domestic attention.
Because of the unique vulnerability and circumstances of children, the Immigration and
Naturalization Service (INS) considers it appropriate to issue guidance relating to our
youngest asylum seekers. These "Guidelines For Children's Asylum Claims" provide
Asylum Officers with child-sensitive interview procedures and analysis regarding the
most common issues that may arise in these cases. This guidance is similar in

approach to the "Considerations For Asylum Officers Adjudicating Asylum Claims From
Women" (the "Gender Guidelines") memorandum issued on May 26, 1995. Like the
Gender Guidelines, these Guidelines are designed to enhance the ability of INS Asylum
Officers to address more responsively the substantive and procedural aspects of claims,
irrespective of the child's country of origin. Increasing the understanding of and
sensitivity to children's issues will improve U.S. asylum adjudications. In-Service training
at all Offices will be critical to using this guidance effectively.
Background and International Guidance
Children and women represent approximately 80 percent of the world's refugee
population. This section reviews the historical and human rights context in which
guidance on children's refugee issues has evolved internationally.
Asylum and refugee status determinations are governed by United States law and
regulations. Certain international instruments can provide helpful guidance and context
on human rightsnorms.[1] For example, the internationally recognized "best interests of
the child" principle is a useful measure for determining appropriate interview procedures
for child asylum seekers, although it does not play a role in determining substantive
eligibility under the U.S. refugee definition.
The following international instruments and documents contain provisions specifically
relating to children. They recognize and promote the principle that children's rights are
human rights, and that children's rights are universal:
UDHR: The Universal Declaration of Human Rights (UDHR) was adopted by the United
Nations General Assembly on December 10, 1948. The Declaration is an authoritative
statement by the U. N. General Assembly, reflecting a collective understanding of the
rights which are fundamental to the dignity and development of every human being.
Article 14 of the UDHR provides for the right to apply for asylum, and Article 25(2) refers
to the special care and assistance required for children. The rights contained in the
UDHR have been expanded upon in international covenants and elsewhere, including
the International Covenant on Civil and Political Rights, to which the United States is a
Party.[2]

UNHCR ExComm Conclusion No. 47: Over the years, the Executive Committee of the
Office of the United Nations High Commissioner for Refugees (UNHCR) has adopted a
number of conclusions concerning refugee children. Safeguarding the well-being of
refugee children has long been a high priority of the UNHCR Executive Committee and
the United States. The Executive Committee issued its first conclusion in 1987 devoted
exclusively to young people (Conclusion No. 47).[3] This Conclusion urged action aimed
at addressing the human rights and needs of children who are refugees, and highlighted
the particular vulnerability of unaccompanied and disabled refugee children, as well as
the need for action by UNHCR to protect and assist them. Conclusion No. 47

condemned the exposure of refugee children to physical violence and other violations of
their basic rights, including sexual abuse, trade in children, acts of piracy, military or
armed attacks, forced recruitment, political exploitation, or arbitrary detention. The
document also called for national and international action to prevent such violations and
assist the victims. It emphasized that all action taken on behalf of refugee children must
be guided by the principle of the "best interests of the child. "
UNHCR ExComm Conclusion No. 59: In 1989, in Conclusion No. 59, [4] the Executive
Committee reaffirmed and expanded upon the need for particular attention to the needs
of refugee children; gave examples of how these needs could be assessed, monitored,
and met; drew special attention to the UNHCR's particular need to endeavor to ensure
the right of refugee children to education, as well as their protection from forced
recruitment into armed forces and irregular adoption.[5]
The internationally recognized guiding principal for refugee children is "best
interests of the child." It is a useful measure for determining appropriate interview
procedures for child asylum seekers, but does not play a role in determining
substantive eligibility under the U.S. refugee definition.
UNHCR Policies and Guidelines: The UNHCR issued several sets of child-related
guidelines in recent years.
The UNHCR "Policy on Refugee Children"[6] issued in 1993 points out that
governmental actions relating to children must be "tailored to the different needs and
potentials of refugee children," to avoid the tendency to think of refugees as a uniform
group. The UNHCR stated that children and adolescents are entitled to special attention
because their needs, and their legal and social status, can be significantly different from
those of adults, and from each other as well, due to age-related developmental
differences.
In 1994, UNHCR issued "Refugee Children: Guidelines on Protection and Care,"[7]
incorporating international norms relevant to the protection and care of refugee children.
The Guidelines adopt a human rights perspective using the articles in the CRC to set
UNHCR's standards. In the introduction to the revised Guidelines, the High
Commissioner wrote: "The ultimate value of the UNHCR Policy and Guidelines on
Refugee Children will lie in their translation from words to concrete action. " At the
request of the General Assembly, UNHCR submitted a report on unaccompanied
minors in 1996.[8]
The UNHCR published in 1997 the "Guidelines on Policies and Procedures in Dealing
With Unaccompanied Children Seeking Asylum."[9] The purpose of the Guidelines is
threefold: 1) to increase awareness of the special needs of unaccompanied children and
the rights reflected in the CRC; 2) to highlight the importance of a comprehensive
approach to child refugee issues'," and 3) to stimulate internal discussion in each
country on how to develop principles and practices that will ensure that the needs of
unaccompanied children are being met.

Canadian Guidelines: On September 30, 1996, the Canadian Immigration and
Refugee Board (IRB) issued the ground-breaking "Child Refugee Claimants: Procedural
and Evidentiary Issues, " the first document of its kind issued by a country operating a
refugee determination system. The Canadian Guidelines recognize that refugee claims
of children pose a special challenge since they represent a particularly vulnerable
group. The Guidelines acknowledge that children may not be able to articulate their
claims to refugee status in the same way as adults, establish special procedures for
adjudicating children's claims, and adopt the best interests of the child as the relevant
standard for assessing a child's claim. The IRB developed the Guidelines after
consultation with international, national, local, and legal organizations involved with
refugee children.
Like the Canadian Guidelines, the INS Guidelines for Children's Asylum Claims are a
collaborative effort developed after consultations with interested U.S. governmental and
non-governmental organizations (NGOs) and individuals, as well as with the UNHCR.
The Women's Commission for Refugee Women and Children initially raised these
concerns with the INS and was instrumental in the development of this guidance.
II. Procedural Considerations for Asylum Officers
The INS recognizes the particular needs of children in various contexts.[10] The
purpose of this section is to emphasize the importance of creating a "child-friendly"
asylum interview environment that allows a child to discuss freely the elements and
details of his or her claim.
As noted above, this guidance applies primarily to children under the age of 18 who
apply for asylum independently rather than as a derivative applicant by submitting a
Form I-589asylum application in their own name. If the child does not appear at the
interview with a parent or guardian, the Asylum Officer should routinely inquire into the
location of the child's parents, whether the parents are aware of the child's
whereabouts, and that the child has applied for asylum.[11] The majority of children who
apply for asylum do so riding along with a parent's ("principal") application.
While these Guidelines are particularly relevant for children who raise independent
asylum claims, the procedural sections may be useful for children's cases generally.
These, Guidelines will also apply to those individuals between the ages of 18 and 21 for
purposes of interview scheduling and derivative determinations only. Asylum Officers
should bear in mind that an applicant who is above the age of 18 at the time of the
asylum interview, but whose claim is based on experiences that occurred while under
the age of 18, may exhibit a minor's recollection of the past experiences and events.
Child asylum applicants may be less forthcoming than adults, and may hesitate to talk
about past experiences in order not to relive their trauma. This section recognizes that
children may not present their cases in the same way as adults, and suggests childsensitive procedures intended to help Asylum Officers to interact more meaningfully
with the child during the asylum interview. Many of the techniques are also applicable to

interviews with adults, and in all cases Asylum Officers should seek to ensure that the
applicant feels comfortable and free to discuss the claim.
(a) Presence of Trusted Adult
It is generally in the child's best interests for Asylum Officers to allow a trusted adult to
attend an asylum interview with the child asylum applicant.[12] A trusted adult is a
support person who may help to bridge the gap between the child's culture and the U.S.
asylum interview. Testifying can be difficult for a child, and the presence of a trusted
adult may help the child psychologically. The function of the support person is not to
interfere with the interview process or coach the child during the interview, but to serve
as a familiar and trusted source of comfort. The Asylum Officer may allow the adult to
help the child explain his or her claim, but the Asylum Officer should at the same time
ensure that the child is able to speak for him\herself and is given an opportunity to
present the claim in his or her own words. The INS is not suggesting that the trusted
adult necessarily serve as a substitute for an attorney or representative at the asylum
interview, and the child may be accompanied to the interview by a support person in
addition to an attorney or representative.
In many cases, the child's parent or other relative is a logical and appropriate support
person. When the child arrives at an interview without a relative, however, the Asylum
Officer in his or her discretion may allow another trusted adult to serve as the support
person.[13] If the Asylum Officer determines during the course of the interview that the
child is not comfortable because of the support person or is afraid of the person (for
example, the support person appears to be a smuggler or some other adult who may
put the child in danger), the Asylum Officer should continue the interview without that
person.
This is not a new practice. Asylum Officers have the discretion to admit to an interview
an individual who can offer moral support to an asylum applicant. We will continue to
work closely with the Asylum Offices, NGOs, and the UNHCR on the topic of support
persons for children's cases. Additional guidance on the role of support persons will be
issued as required.
(b) Asylum Officers
All INS Asylum Officers will be trained on child refugee issues, and may be called upon
to conduct interviews of child asylum seekers. It is in the best interests of the child to be
interviewed by an official who has specialized training in child refugee issues.
There may be some Asylum Officers who have unique backgrounds or experience
dealing with children. Other Officers may share the culture or language of the child. To
the extent that personnel resources permit, Asylum Offices should attempt to assign
Asylum Officers with the relevant background or experience to interview children's
cases.

(c) Interview Scheduling
Virtually all applicants who filed their asylum applications after January 4, 1995, have
their cases decided within 60 days. This is one of the important results of the asylum
reform regulations. Reform applicants normally do not have to file a request for an
interview. They are automatically scheduled for interviews and sent interview notices
after the filing of asylum applications.
For pre-reform cases in our backlog of unadjudicated asylum applications, the INS has
long had a policy permitting any applicant to request in writing an asylum interview if
one has not been scheduled. If a principal asylum applicant has a child who is close to
reaching his or her 21st birthday, or if the child has filed a separate asylum application,
a request for an asylum interview may be sent to the Asylum Office. Such requests
should be given high priority in scheduling. For the sake of continuity, siblings of minor
age should be interviewed as closely in time as possible and, to the extent that
personnel resources permit, interviewed by the same Asylum Officer.
(d) General Interview Considerations
The atmosphere created during the non-adversarial asylum interview should allow the
child to testify at a comfortable speed and should promote a full discussion of the child's
past experiences. 8 CFR 208.9(b).
Interpreters play a critical role in ensuring clear communication between tl* child and
Asylum Officer. Asylum Officers should confirm that the child and interpreter fully
understand each other. Children who have been victims of sexual violence may feel
more comfortable recounting their experiences to an interpreter and interviewer of the
same gender. For example, it is not difficult to imagine the reluctance of a girl to testify
about a sexual assault through a male interpreter, particularly if the interpreter is a
family member or friend.[14]
Girls and young women, in many cases, may be more comfortable discussing their
experiences with women Asylum Officers, particularly in cases involving rape, sexual
abuse, prostitution, and female genital mutilation (FGM). To the extent that personnel
resources permit, Asylum Offices may have women Asylum Officers interview these
cases. See, Gender Guidelines, at pg. 5.
The child may be reluctant to talk to a stranger due to embarrassment or emotional
upset and past trauma. Asylum Officers may have to build a rapport with the child to
elicit claims and to enable the child to recount his or her fears and/or past
experiences.[15] Several steps described below may be helpful in building rapport with
a child and encouraging communication. Keep in mind that, from the point of view of
most applicants -- including children -- Asylum Officers are authority figures and foreign
government officials. Officers must also be culturally sensitive to the fact that every
asylum applicant is testifying in a foreign environment and may have had experiences
which give him or her good reason to distrust persons in authority. A fear of encounters

with government officials in countries of origin may carry over to countries of reception.
This fear may cause some children to be initially timid or unable to fully tell their
story.[16]
Asylum Officers may be able to overcome much of a child's timidity or nervousness with
a brief rapport-building phase during which time neutral topics are discussed (such as
general interests, future career goals, school, pets, hobbies). Once the child appears
comfortable, the Asylum Officer should make a brief "Opening Statement" before
beginning the formal interview.[17] Asylum Officers can explain in very simple terms in
the Opening Statement what will happen during the asylum interview.

Child Asylum Applicant:
BuiId, Rapport With the Child
Use Opening Statement
OPENING STATEMENT FOR CHILDREN (Example[18])
I am glad that you are here today, and that your friend Mr. (Ms.) [name of support
person, if any] is here with you. Do you know what we are going to do today? We are
going to talk about why you left [name of country of origin], and why you may not want
to go back there. As we talk, we will both have jobs. My job is to understand what
happened to you. But I need your help. Your job is to help me to understand by telling
me as much as you can remember, even the little things.
I will be asking you a few questions today. Some questions will be easy, but other
questions you might not understand. It is OK if you do not understand a question. Just
tell me that you do not understand and I will ask the question some other way. But
please do not guess or make anything up. If you do not know the answer to the
question, that is OK too. Just tell me that. No one can remember everything. There are
no "right" or "wrong" answers to any of my questions.
As we talk today, I will write down what we say because what you tell me is important.
Do not get nervous about my taking notes. Later, if I forget what we said, I can look it
up.
I understand that you may he nervous or scared to tell me about what happened to you.
I will not tell anyone in [name of country of origin] about what you tell me today. Also,
none of your friends or, if you want, family here in the United States will know anything
about what you tell me.

Before we start, do you have any questions that you would like to ask me? Or is there
anything that you want to tell me? If you think of something while we are talking, let me
know. If you have to go to the bathroom or want to stop for a while, also let me know.
The tone of the Opening Statement is intended to build trust and to assure the child that
the Asylum Officer will be asking questions to help understand the claim. Note from a
reading of the sample Opening Statement that a number of important points are made.
The Statement clearly gives the child permission to tell the Asylum Officer when the
child does not understand a question. Children need to know that it is permissible for
them to tell adults when they either do not understand a question or do not know an
answer. Children also need to be reassured that embarrassing or traumatic experiences
from the past will not be shared with their friends or family members, if they wish, from
their home country.
The Opening Statement is a rapport-building activity intended to create a relaxing
atmosphere, to make the child feel secure and confident, and to provide the child
with general information about the asylum interview.
During the interview Asylum Officers must take child understands the process and the
particular questions. The Asylum Officer should watch for non-verbal cues, such as a
puzzled look,. knitted eyebrows, downcast eyes, long pauses, and irrelevant responses.
These behaviors may signal something other than lack of comprehension, of course,
but they may also serve as signals that a child is confused. In such circumstances, the
Asylum Officer should pause, and if no appropriate response is forthcoming, rephrase
the question.
Children in some cultures are taught to listen to adults but not to speak in their presence
at all. Other children may have spent time in school or other environments where
providing answers to questions is expected and saying "I don't know" is typically
discouraged. If necessary, an Asylum Officer may explain to the child how to use the
"don't know" response. An Asylum Officer might say, "If I ask you the question, 'How
many windows are in this building?' and you don't know the answer to that question, you
should say, 'I don't know.' Let's practice that. 'How many windows are in this building?'
[Child responds, 'I don't know.']. " This approach helps to ensure that the child
understands when to provide a "don't know" response.
If at any time during the course of the interview the child begins to feel uncomfortable or
embarrassed, the Asylum Officer should offer verbal reassurances. The Asylum Officer
may empathize with the child by saying, "I know that it's difficult to talk about this, but it
is important for me to hear your story. " Or, "I know that this may make you feel
uncomfortable or sad. That's OK. I understand." Additionally, a simple expression of
interest (e.g., "I see" or "uh huh") may be enough for the child to continue. The Asylum
Officer may also shift the focus of the questioning to a non-threatening subject until the
child regains his or her confidence. Reassurance, empathic 9upport, carefully framed
questions, encouragement, and topic-shifting are important techniques for these cases.

Reassurance, empathic support, carefully-framed questions, encouragement, and
topic-shifting are important techniques for children’s cases.
Asylum Officers should also take the initiative when it comes to situations where a brief
recess may be needed. Sometimes a child's way of coping with frustration or emotion is
to shut down during the interview, to fall into silence or into a series of "I don't know"
and "I don't remember" responses. Many children may not take the initiative to request a
recess. A young child, for example, may stop answering questions or cry rather than
interrupt the Asylum Officer with a request to go to the bathroom or rest. The
responsibility may fall to the Asylum Officer to monitor the child's needs and best
interests during the asylum interview, and to be proactive if a recess is needed.
As the interview draws to a close, the Asylum Officer should return to a discussion of
the neutral topics with which the interview began. This approach will help to restore the
child's sense of security at the conclusion of the interview. The Asylum Officer should
ask the child if he or she has any final questions, and inform the child of the next steps
in the application process.
(e) Child-Sensitive Questioning -- And Active Listening -- Techniques
This subsection reviews general child-sensitive questioning and active listening
techniques. Children may not understand questions and statements about their past
because their cognitive and conceptual skills are not sufficiently developed. An Asylum
Officer's questions during the interview should be tailored to the child's age, stage of
language development, background, and level of sophistication.[19] In order to
communicate effectively with a child asylum applicant, an Asylum Officer must ensure
that the Officer's questions -- and the child's answers are clearly understood.
Asylum Officers should take care to evaluate the child's words from a child's point of
view. Children cannot give adult-like accounts of their experiences and memories, and
Asylum Officers may have to bridge the gap through an understanding of age-related or
culturally related reasons for a child's choice of words. For example, "staying up late"
may mean early evening for a child. Similarly, instead of saying that a relative died or
was killed, a child may state that the individual "went away" or "disappeared" implying
reversibility; that the individual may return. Children may not know what happened or
feel betrayed by the adult who has died, and may not understand the permanence of
death. Even older children may not fully appreciate the finality of death until months or
years after the event.
Asylum Officers should take care to evaluate the child's words from a child's
point of view.
Proper questioning and listening techniques will result in case assessments that are
more complete and accurate. The Asylum Officer controls the number and content of
the questions during the interview process and, as such, needs to be familiar with the
following techniques in order to elicit the most information:

As a general rule, use short, clear, age-appropriate questions and sentences, avoiding
long or compound questions. Use one or two syllable words in questions and avoid
three or four syllable words. For example, it is better to ask "Who was the person?"
rather than "Identify the person." Use simple, straight-forward questions: "What
happened?" Avoid multi-word verbs: "Might it have been the case ... ?" Ask the child to
define the use of a term or phrase in the question posed in order to check the child's
understanding.
Choose easy words over hard ones: use expressions like "show," "tell me about," or "
said " instead of complex words like " depict, describe, " or " indicate.
Tolerate pauses, even if they are long.
Ask the child to describe the concrete and observable, not the hypothetical or abstract.
Use visualizable terms (e.g., gun), instead of categorical terms (e.g., weapon). Reduce
questions to their most basic and concrete terms.
Avoid the use of legalistic terms in questions, such as "persecuted" or it persecution. "
Instead of " Were you persecuted? ", ask "Were you hurt?"
Use the active voice when asking a question (e.g., "Did the man-hit your father?").
Avoid the passive voice (e.g., "Was your father hit by the man?").
Avoid "front-loading" questions. Front-loading involves using a number of qualifying
phrases before asking the crucial part of the question (i.e., questions that list several
previously established facts before asking the question at hand). For example, "When
you were in the house, on Sunday the third, and the man with the gun entered, did the
man say ... "?" should be avoided.
Keep each question simple and separate. For example, a question like "Was your
mother killed when you were 12?" should be avoided. The question asks about the
child's mother and child's age at the same time.
Generally avoid leading questions whenever possible. Research reveals that children
may be more highly suggestible than adults. Leading questions may influence them to
respond inaccurately.
Use open-ended questions to encourage narrative responses. Children's spontaneous
answers, although typically less detailed than those elicited by specific questioning, can
be helpful in understanding the child's background. Try not to interrupt the child in the
middle of a narrative response.
If you are asking questions more than once, explain to the child why you are doing so.
Make clear to the child that he or she should not change or embellish earlier answers
and explain that you are asking repeated questions to make sure you understand the
story correctly. Repeated questioning is often interpreted (by adults as well as children)

to mean that the first answer was regarded as a lie or wasn't the answer that was
desired.
Coercion has no place in any interview. Children are never to be coerced into answering
questions during the interview. For example, telling a child that she cannot leave the
interview until she answers the Asylum Officer's questions should never occur.
Do not expect children to be immediately forthcoming about events which have caused
great pain.
Children may not know the specific details or circumstances that led to their departure
from their home countries. Children may also have limited knowledge of conditions in
the home country, as well as their vulnerability in that country.
Asylum Officers should determine the child's ability to count before asking how many
times something happened. Children may try to answer without the requisite skill,
resulting in erroneous responses. Even older children may not have mastered many of
the concepts relating to conventional systems of measurement for telling time (minutes,
hours, calendar dates). Imprecise time and date recollection may be a common problem
for children, and is often a product of their culture.[20] The western mind typically
measures time linearly, in terms of successive - and precise - named days, months, and
years. Many cultures, however, note events not by specific date but by reference to
cyclical (rainy season, planting season, etc.) or relational (earthquakes, typhoons,
religious celebrations, etc.) events. In response to the question "When were you hurt?",
it may not be uncommon for a child to state "During harvest season two seasons ago"
or "shortly after the hurricane. " To be sure, these answers may appear vague and not
conform to western notions of precise time and named dates, but they may be the best
and most honest replies the child can offer.
Even in those cultures where time is measured by a calendar, it may not comport to our
Gregorian calendar. Many Guatemalan Indians, for example, still use the Mayan
calendar of 20-day months. In certain Asian cultures, a baby is considered to be "1" on
his or her date of birth thereby causing, to the western mind at least, a 1-year
discrepancy between the child's age and date of birth. In many Latin cultures, 2 weeks
is often "15 days" because the first and last days are counted. Certain Asian cultures
also count the first day or year, adding 1 day or year to the time of the event.
In certain cultures, "I don't know" is used when an individual has no absolute knowledge
but has an opinion about the truth of the matter in question. For example, a child may
respond "I don't know" when asked who killed his or her parents, but upon further
inquiry may state, for example, that everyone in his or her home village believes that it
was government forces. Asylum Officers should generally probe further regarding these
opinions. The child's awareness of community opinion may provide information about
the issue in question even though the child may initially state "I don't know."

For both developmental and cultural reasons, children cannot be expected to present
testimony with the same degree of precision as adults.[21] This may require more
probing and creative questioning. For example, the child may not know whether any
family members belonged to a political party. The Asylum Officer should probe further
and ask the child whether his or her parents attended any meetings and when the
meetings were held. Asylum Officers should also make an inquiry into the location of the
meetings, other people who attended the meetings, and whether the people had any
problems. The child's knowledge of these matters may support a conclusion regarding
the family's political association, despite the fact that the child may not know the details
of the association.
(f) Other Evidence
Apart from the child's verbal testimony, the Asylum Officer may consider other evidence
where available, including:
evidence from family members;
evidence from members of the child's community;
evidence from medical personnel, teachers, social workers, community workers, child
psychologists,[22] and others who have dealt with the child; and,
documentary evidence of persons similarly situated to the child, or his or her group,
physical evidence, and general country conditions information (See, INS Resource
Information Center, subsection (i), infra).
(g) Credibility Issues
Inasmuch as Asylum Officers may deal with child and adult applicants from a diverse
array of countries, cultures and backgrounds, cross-cultural sensitivity is required of all
Asylum Officers irrespective of whether the applicant is a child or an adult. Nowhere is
this sensitivity more needed than in assessing credibility and "demeanor." "Demeanor"
refers to how a person handles himself or herself physically; for example, maintaining
eye contact, shifts in posture, and hesitations in speech. Some children can appear
uncooperative for reasons having nothing to do with the reliability of their testimony. For
example, there may be cultural reasons why a child will not maintain eye contact with an
Asylum Officer during an interview. In Anglo-American cultures, people who avert their
gaze when answering a question, or seem nervous, are perceived as untruthful. In other
cultures, however, body language does not convey the same message. In certain Asian
cultures, for example, people will avert their eyes when speaking to an authority figure
as a sign of respect. This is a product of culture, not necessarily of credibility.[23]
From the child’s point of view, INS Asylum Officers are authority figures and
foreign government officials – Children may have had experiences which give
them good reason to distrust persons in authority.

Poor interview techniques or weak cross-cultural skills may affect the Asylum Officer's
credibility finding. Officers should avoid misinterpreting certain emotional reactions or
psychiatric symptoms as indicators of reliability. Children who have been subject to
extreme abuse may be psychologically traumatized. Talking about such events
generally does not come easily to anyone. Lengthy confinement in refugee camps or
stays in first asylum countries can also greatly endanger the psychological well-being of
children. Children who are separated from their families due to war or other refugeeproducing circumstances are placed at greater psychological risk.
Question demeanor can be the product of culture or trauma rather than a lack of
credibility.
Trauma can be suffered by any applicant, regardless of age, and may have a significant
impact on the ability to present testimony. Symptoms of trauma can include depression,
indecisiveness, indifference, poor concentration, long pauses before answering, as well
as avoidance or disassociation. Some children may appear numb or show emotional
passivity when recounting past events of mistreatment. Other children may give matterof-fact recitations of serious instances of mistreatment. Trauma may also cause
memory loss or distortion, and may cause applicants to block certain experiences from
their minds in order not to relive their horror by the retelling. Inappropriate laughter can
also be a sign of trauma or embarrassment. These symptoms can be mistaken as
indicators of fabrication or insincerity.[24]
In reviewing the child's testimony, the Asylum Officers should consider the child's age
and development at the time of the event and the time of the retelling, the impact of the
lapse of time between the event and the retelling; a child's ability to recall/communicate;
the needs of children with special mental, emotional, or developmental needs; and the
possibility that a child has been protected by his or her parents/family and may not know
all the relevant details.
When evaluating a child's testimony, the Asylum Officer may encounter gaps or
inconsistencies. For example, a child may not know the political views of his or her
family. The child may, due to age, gender, cultural background, or other circumstances,
be unable to present testimony concerning every fact in support of the claim. Because
vagueness and inconsistencies are likely to occur during the interview of a child, Asylum
Officers must remember the possible developmental or cultural reasons for a child's
vagueness or inconsistency, and not assume that it is an indicator of unreliability.[25]
Some children may have been coached by adults to tell a particular story at the
interview, which the child repeats in order not to anger the adult. The fact that a child
begins to tell a fabricated story at the interview should not foreclose further inquiry, and
the Asylum Officer should undertake a careful and searching examination of the
underlying merits of the child's case. [26]
(h) Derivative Status or Independent Claim

The UNHCR Senior Coordinator for Refugee Children has noted that there is a
tendency in some countries to think of children simply or only as dependents of adults
.[27] The UNHCR believes that "invisibility" is a common problem for refugee children.
In recognition of this problem, Asylum Officers should not assume that a child cannot
have an asylum claim independent of the parents. When a parent or parents do not
appear to have an approvable claim, an Asylum Officer should routinely make an inquiry
into the child's case even though the child may be listed merely as a derivative on a
parent's application and may not have filed a separate Form I-589 asylum application.
As importantly, the fears and experiences of the child may help to enhance the strength
of the parents' claim.
The UNHCR points out that invisibility is a common problem for refugee children.

(i) INS Resource Information Center
The INS Resource Information Center (RIC) regularly distributes to the Asylum Offices a
wide variety of country conditions information in the following formats: profile series,
perspective series, query series, information packet series, master exhibit series, and a
bi-weekly news summary.[28] Asylum Officers also have access to the electronic CDROM database "Refworld" produced by the Center for Documentation and Research at
the UNHCR in Geneva. Additionally, the UNHCR's website at www.unhcr.ch often
contains updated information not yet available on the Refworld CD-ROM.
Asylum Officers must be able to rely on objective and current information on the legal
and cultural situation of children in their countries of origin, on the incidence of
exploitation, victimization, and other human rights violations against children, and on the
adequacy of state protection afforded to them.[29] To this end, the RIC will continue to
issue periodic papers and other documentation, including U.N. documents and State
Department and non-governmental reports addressing human rights, including
children's rights and country practices. Asylum Officers should consult all available hard
copy and database information as needed.
The RIC will continue to ensure that comprehensive information concerning childspecific persecution and violations of the rights of children is distributed regularly and
systematically to all Asylum Offices.[30]
III. Legal Analysis Of Claims
(a) Introduction
This section will focus on the particular legal issues an Asylum Officer may encounter
when adjudicating the claim of a child who has filed a separate asylum application.[31]
Unlike the child who is a derivative applicant under the parent's application,[32] the child
who has filed a separate asylum application must recount his or her own story,

frequently without the support of familiar adults. The child may not even fully understand
why or how the events leading to his or her arrival in the United States came about.
Consequently, the age, relative maturity, ability to recall events, and psychological
make-up of the child will affect the quality of the answers an Asylum Officer is able to
elicit from that child. While the burden of proof remains on the child to establish his or
her claim for asylum, an Asylum Officer must take these and other factors into account
when assessing the credibility of a claim and must also attempt to gather as much
objective evidence as possible to evaluate the child's claim. Given the non-adversarial
nature of the affirmative asylum adjudication, the special considerations associated with
adjudicating a child's claim may require a closer working relationship with the child's
representative and support person, if any, to ensure that the child's claim is fully
explored.
This section does not create new law or alter existing law. Nor does it attempt to
address all the legal issues that may arise in adjudicating a child's asylum claim .[33]
Instead, it identifies particular issues relevant to children that an Asylum Officer may
encounter and places those issues within the context of United States law and UNHCR
guidance. [34]
(b) Children as Refugees
The standards governing claims of persons seeking asylum are set forth in statute and
regulation, and are-not expanded by the force of customary international law. Matter of
Medina, 19 I&N Dec. 734 (BIA 1988); Matter of A-E-M-, Int. Dec. 3338 (BIA 1998). In
order to be granted asylum in the United States, the child applicant must establish that
he or she meets the definition of refugee contained at Section 101(a)(42)(A) of the
Immigration and Nationality Act(INA), as interpreted by Board and Federal court
precedent.[35] Regardless of how sympathetic the child's claim may be, he or she
cannot be granted asylum unless this standard is met. Consequently, the "best interests
of the child" principle, while useful to the interview process, does not replace or change
the refugee definition in determining substantive eligibility.
In discussing the treatment of unaccompanied minors, the UNHCR Handbook notes
that, "[t]he same definition of a refugee applies to all individuals, regardless of their
age."[36] Sensitivity to the age of the child, however, may affect the analysis of his or
her refugee status:
Although the same definition of a refugee applies to all individuals regardless of their
age, in the examination of the factual elements of the claim of an unaccompanied child,
particular regard should be given to circumstances such as the child's stage of
development, his/her possibly limited knowledge of conditions in the country of origin,
and their significance to the legal concept of refugee Status, as well as his/her special
vulnerability.[37]

Thus, while a child's claim must contain all the necessary components of a claim to
refugee status, the evidence a child is able to present regarding each component
should be carefully evaluated on a case-by-case basis.
(c) Persecution
In assessing a child's claim of persecution, asylum adjudicators should follow the
procedural considerations outlined above. As in all asylum cases, the Asylum Officer
must assess whether the harm that the child fears or has suffered is serious enough to
constitute "persecution" as that term is understood under the relevant international and
domestic law.[38] The Board of Immigration Appeals (BIA) has interpreted persecution
to include threats to life, confinement, torture, and economic restrictions so severe that
they constitute a threat to life or freedom. Matter of Acosta, 19 I&N Dec. 211, 222 (BIA
1985), overruled on other grounds, by Matter of Mogharrabi, 19 I&N Dec. 439 (BIA
1987).[39] Physical or mental harm, including rape, has been considered persecution.
Matter of D-V-, Int. Dec. #3252 (BIA 1993). In addition, though discriminatory practices
and experiences are not generally regarded by themselves as persecution, they "can
accumulate over time or increase in intensity so that they may rise to the level of
persecution."[40] However, "'persecution' within the Act does not encompass all
treatment that society regards as unfair, unjust, or even unlawful or unconstitutional. "
Matter of V-T-S-. Int. Dec. 3308 (BIA 1997) citing Fatin v. INS, 12 F.3d 1233 (3d Cir.
1993). The Board has further found that, "[g]enerally harsh conditions shared by many
other persons" do not amount to persecution. Acosta, 19 I&N Dec. at 222.
The harm a child fears or has suffered, however, may be relatively less than th4t of an
adult and still qualify as persecution. Given the "variations in the psychological make-up
of individuals and in the circumstances of each case, interpretations of what amounts to
persecution are bound to vary. " UNHCR Handbook, supra note 18, at 152. The types of
harm that may befall children are varied. In addition to the many forms of persecution an
adult may suffer, children may be particularly vulnerable to sexual assault, forced labor,
forced prostitution, infanticide, and other forms of human rights violations such as the
deprivation of food and medical treatment. Cultural practices, such as FGM, may under
certain circumstances constitute persecution. Matter of Kasinga, Int. Dec. 3278 (BIA
1996).
These issues are also relevant to a determination that a child has a well-founded fear of
persecution. A well-founded fear of persecution involves both subjective and objective
elements such that an applicant is found to have a genuine fear of persecution and that
fear is objectively reasonable. Acosta, 19 I&N Dec. at 224; Mogharrabi, 19 I&N Dec. at
446.[41] For child asylum seekers, however, the balance between subjective fear and
objective circumstances may be more difficult for an adjudicator to assess. Although
there are no bright line tests, the UNHCR Handbook suggests that children under the
age of 16 may lack the maturity to form a well-founded fear of persecution, thus
requiring the adjudicator to give more weight to objective factors. UNHCR Handbook,
supra note 1, at Para. 215, 217. "Minors under 16 years of age...may have fear and a
will of their own, but these may not have the same significance as in the case of an

adult. " Id. at 215. There is, of course, no hard and fast rule; "a minor's mental maturity
must normally be determined in the light of his [or her] personal, family and cultural
background. " Id. at Para. 216.
The adjudicator may also have to look to the circumstances of the parents and other
family members, including their situation in the child's country of origin. See id. at Para.
218. The treatment of a child's family, for example, can support a well-founded fear. See
Ananeh-Firempong v. INS, 766 F.2d 621 (Ist Cir. 1985)(concluding that evidence of
mistreatment of one's family is probative of a threat to the applicant); UNHCR
Handbook, supra note 18, at Para. 43 (stating that an applicant need not show a threat
of persecution based on personal experience, as evidence concerning relatives may
support the conclusion that fear is well-founded). In certain cases, the reasonableness
of an applicant's fear of persecution can be reduced when his or her family remains in
the home country unharmed for a long period of time after the applicant's departure.
Matter of A-E-M-, Int. Dec. 3338 (BIA 1998); Cuadras v. INS, 910 F.2d 567 (9th Cir.
1990).
If the child was sent abroad by his or her parents or family members, the circumstances
of that departure are also relevant to the child's asylum application. "If there is reason to
believe that the parents wish their child to be outside the country of origin on grounds of
well-founded fear of persecution... " that may suggest that the child has such a fear as
well, according to the UNHCR Handbook, supra note 18 at para. 218. Thus, if it can be
determined that the parent had an objectively reasonable fear of persecution, this might
be important to the analysis of the well-foundedness of the child's claim. When this
information is unavailable, or it appears that the will of the parents and that of the child
are in conflict, the adjudicator "will have to come to a decision as to the wellfoundedness of the minor's fear on the basis of all the known circumstances, which may
call for a liberal application of the benefit of the doubt. " Id. at Para. 219.
An adjudicator should attempt, in the course of the interview, to evaluate the child's level
of maturity in order to determine the weight to give to the child's expressed fear. It is
also incumbent on the adjudicator to evaluate the circumstances under which the child
has raised a claim for asylum. For example, the circumstances of a child's arrival in the
United States may provide clues to whether the child has a well-founded fear of
persecution. ' If the child arrives in the company of other asylum seekers who have
been found to have a well-founded fear of persecution, this may, depending on the
circumstances, help to establish that the child's fear is well-founded. See id. at Para.
217. 8 CFR 208.13(b)(2).
Assessing the coherence and credibility of any applicant's account of events is a difficult
and challenging responsibility for the adjudicator. Assessing a child's account of harm
and possible persecution presents even greater challenges. Asylum Officers are
encouraged to consult the Headquarters Asylum Office where necessary to resolve
these issues.
(d) Nexus: the "On Account of" Requirement

(1) General Factors to Be Considered
One of the more complex analytical decisions an asylum adjudicator may face is the
determination of whether a child's asylum claim involves persecution "on account of"
one of the five protected grounds of race, religion, nationality, political opinion, or
membership in a particular social group. See 8 U.S.C. 1101(a)(42)(A). The "on account
of" component is a critical part of the analysis under United States law, requiring the
applicant to provide some evidence, either direct or circumstantial, that the harm he or
she suffered is connected to the persecutor's intention to harm the applicant, based on
the applicant's race, religion, nationality, political opinion, or membership in a particular
social group. INS v. Elias-Zacarias,502 U.S. 478, 482 (1991).
In considering the asylum claim of a child who has filed a separate asylum application,
the nexus requirement may be particularly difficult to determine because a child may
express fear or have experienced harm without understanding the persecutor's intent. A
child's incomplete understanding of the situation does not necessarily mean that a
nexus between the harm and a protected ground does not exist. The Board has
acknowledged that a persecutor may have mixed motives for inflicting harm. Matter of
Fuentes,19 I&N Dec. 658, 662 (BIA 1988); Matter of S-P-,nt. Dec. 3287 (BIA 1996)
("Proving the actual, exact reason for persecution or feared persecution may be
impossible in many cases. "); Matter of V-T-S-.Int. Dec. 3308 (BIA 1-097) ("An asylum
applicant is not obliged to show conclusively why persecution has occurred or may
occur. "). Consequently, because more than one factor may motivate a persecutor to
inflict harm, an applicant is not required to establish that the persecutor is motivated
solely by a desire to overcome the protected characteristic. Fuentes, 19 I&N Dec. at
662. When a child applicant is involved, the child may be unable -to identify all relevant
motives, but a nexus can still be found if the objective circumstances support the child's
claim that the persecutor targeted the child based on one of the protected grounds.
Similarly, the inherent vulnerability of children often places them at the mercy of adults
who may inflict harm without viewing it as such, sometimes to such a degree of severity
that it may constitute persecution. In that context, it is important to remember that the
Board of Immigration Appeals has held that a punitive or malignant intent is not required
for a harm to constitute persecution on the basis of a protected ground. A persecutor
may believe that he or she is helping the applicant by attempting to overcome the
protected characteristic. Kasinga,Int. Dec. 3278 (involving persecution based on FGM);
Pitcherskaia v. INS,118 F.3d 641 (9th Cir. 1997) (involving the use of psychiatric
treatments to overcome homosexuality). Consequently, it is possible that a child's
claimed harm may arise from a culturally accepted practice within his or her community.
In such cases, an adjudicator must look carefully at both the degree of harm and
whether any of the reasons for inflicting the harm involve a protected ground.
(2) Issues of Particular Relevance to Children
Regardless of the nature or degree of harm the child fears or has suffered, that harm
must nonetheless be tied to a protected ground. For purposes of these Guidelines, this

discussion focuses briefly on the protected grounds in general and then turns to an
analysis of "membership in a particular social group, " because claims based on this
ground are frequently difficult, novel, and analytically complicated.
Children, like adults, may raise one or more protected grounds as the basis for an
asylum claim. The Asylum Officer must explore all possible grounds for asylum and
should take into account the age and relative maturity of the child in assessing the
child's ability to articulate his or her claims. Nonetheless, when a child asserts a claim
based on race, nationality, or religion, the burden remains on the child to establish that
he or she falls within the described category or is perceived as belonging to that
category. Because children who have filed separate asylum applications may lack the
necessary documents to establish their race, nationality, or religion, and may have more
limited access to these documents than a similarly situated adult, the Asylum Officer
may have to rely solely on testimony of the child to establish these elements. Although
the Board has recently issued several opinions that emphasize an applicant's burden to
produce all accessible documents, testimony alone can still be sufficient to establish a
claim where the applicant credibly testifies that he or she is unable to procure
documents. 8 CFR 208.13(a). See, Evidentiary Issues, subsection (f), infra.[42] This
distinction may be particularly important in analyzing a child's claim, particularly if the
child is unrepresented.
When the child claims asylum on the basis of political opinion, the age and maturity of
the child must also be taken into account. Just as a younger child may have difficulty
forming a well-founded fear of persecution, the ability to form a political opinion for
which one may be persecuted may be more difficult for a young child to establish.
Because the level of children's political activity varies widely among countries, however,
Asylum Officers should not assume that age alone prevents a child-from holding
political opinions for which he or she may be persecuted. See Civil v. INS, 140 F.3d 52
(1st Cir. 1998). In Civil, the First Circuit affirmed the Board's holding that the young
applicant failed to establish a well-founded fear of persecution based on either political
opinion or membership in a social group consisting of "Haitian youth who possess proAristide political views. " Id. at 56. Although the Court found sufficient grounds to affirm
the underlying decision, it criticized the Immigration Judge's conclusion that "it is almost
inconceivable to believe that the Ton Ton Macoutes could be fearful of the
conversations of 15year-old children," noting that the evidence submitted by petitioner
cast serious doubts on "the contention that '15-year-old children' are unlikely targets of
political violence in Haiti. " Id. at 56. This serves to remind adjudicators that a child's
assertion of persecution based on political opinion cannot be rejected on the basis of
age alone.
It may also be possible for a child's claim to be based on imputed political opinion. See,
e.g., Matter of S-P-, Int. Dec. 3287. The adjudicator should carefully review the family
history of the child and should explore as much as possible the child's understanding of
his or her family's activities to determine whether the child may face persecution based
on the imputed political beliefs of family members or some other group with which the
child is identified.

(e) Membership in a Particular Social Group
(1) General Considerations
In order to establish eligibility for relief based on membership in a particular social
group, an applicant must establish that the group is cognizable as a particular social
group under the Act and the individual possesses the traits that make the group
cognizable. Matter of V-T-S-, Int. Dec. 3308 (BIA 1997)(citing Sanchez-Trujillo,801 F.2d
at 1573-75). The type of harm a child may suffer cannot serve to define the particular
social group on account of which that particular harm was suffered. Persecution on
account of membership in a particular social group encompasses persecution that is
directed toward an individual who is a member of a group of persons all of whom share
a common immutable characteristic. Acosta, 19 I&N Dec. at 233. The Board of
Immigration Appeals noted:
The shared characteristic might be an innate one such as sex, color, or kinship ties, or
in some circumstances it might be a shared past experience such as former military
leadership or land ownership. The particular kind of group characteristic that will qualify
under this construction remains to be determined on a case-by-case basis. However,
whatever the common characteristic that defines the group, it must be one that the
members of the group either cannot change, or should aot be required to change
because it is fundamental to their individual identities or consciences.
Id.
The First, Third, and Seventh Circuits have adopted the Acosta analysis, endorsing
"Acosta's 'immutable characteristics' definition as central to the determination of what
constitutes a particular social group." Lwin v. INS,144 F. 3d 505, at 511 (7th Cir. 1998);
See also, Fatin, 12 F. 3d at 1239-41; Meguenine v. INS, 139 F.3d 25, 28 n. 2 (Ist Cir.
1998).[43] Unlike the other Circuits, the Ninth Circuit emphasizes the "voluntary
associational relationship" of persons who share a common bond. Sanchez-Trujillo v.
INS,801 F.2d 1571 (9th Cir. 1986). The Second Circuit has defined a particular social
group as a group "comprised of individuals who possess some fundamental
characteristic in common which serves to distinguish them in the eyes of the persecutor
or in the eyes of the outside world in general. " Gomez v. INS, 947 F.2d 660, 664 (2d
Cir. 1991).
Even in those jurisdictions where the relevant standard is a variation on Acosta, the
determination that a particular social group exists requires that the group must have
some fundamental characteristic or bond that makes it sufficiently distinct from the
general population. Identifying the group is only the first step, however, as the applicant
must also establish that he or she is a member of the particular social group, and that
persecution or a well-founded fear of persecution is based on membership in that group.
Lwin,144 F. 3d at 642 n. 3; Fatin, 12 F. 3d at 1240.
(2) Social Group Defined by Family Membership

Asylum seekers often claim to have suffered harm or to face the risk of harm because of
a family relationship. See, Legal Opinion, Office of the INS General Counsel, "Whether
Somali Clan Membership May Meet the Definition of Membership in a Particular Social
Group under the INA" (December 9, 1993). In Gebremichael v. INS,10 F.3d 28, 36 (1st
Cir. 1993), the court concluded: "[t]here can, in fact, be no plainer example of a social
group based on common, identifiable and immutable characteristics than that of a
nuclear family. " This appears to follow the pronouncement of the BIA in Acosta that
"kinship ties" could be the shared characteristic defining a particular social group.
Gebremichaelconcerned an Ethiopian applicant who had been imprisoned and tortured
by Dergue Government officials seeking information about the applicant's brother. The
court found that:
the link between family membership and persecution is manifest: as'-the record makes
clear and the INS itself concedes, the Ethiopian security forces applied to petitioner the
"time-honored theory of cherchez la famille ('look for the family')," the terrorization of
one family member to extract information about the location of another family member
or to force the family member to come forward. As a result, we are compelled to
conclude that no reasonable fact finder could fail to find that petitioner was singled out
for mistreatment because of his relationship to his brother. Thus, this is a clear case of
"[past] persecution on account of ... membership in a particular social group. "
10 F.3d at 36. See also Ravindran v. INS,976 F.2d 754, 761 n.5 (Ist Cir. 1992), quoting
Sanchez-Trujillo,801 F.2d at 1576 ("a prototypical example of a 'particular social group'
would consist of the immediate members of a certain family, the family being the focus
of fundamental affiliational concerns and common interests for most people"). Without
mentioning Sanchez-Trujillo, however, or exploring the question in depth, the Ninth
Circuit later held that the concept of persecution on account of membership in a
particular social group does not extend to the persecution of a family. Estrada-Posadas
v. INS, 924 F.2d 916, 919 (9th Cir. 1991). It should be noted that the facts of Estrada
may impose some limits on its application, as the asserted group membership was
broader than that of the applicant's immediate family.
While the state of the law is therefore uncertain in the Ninth Circuit, there is
nevertheless Board and Federal court support for the principle that family membership
could define a It particular social group" under the asylum laws. Obviously all other
elements of the definition must be satisfied for this to be the basis of eligibility as a
refugee. There must be past persecution or a well-founded fear of future persecution,
and the harm must be threatened or inflicted on account of the applicant's membership
in the group.
(3) Social Groups Defined in Whole or in Part by Age
Domestic law with respect to age-based claims is scarce. The Second Circuit has noted
that "[p]ossession of broadly-based characteristics such as youth and gender will not by
itself endow individuals with membership in a particular group." Gomez v. INS,947 F. 2d

660, 664 (2d Cir. 1991). With respect to gender, Federal courts have taken different
legal approaches regarding the possible breadth of a gender-based claim, but have yet
to find as a factual matter that an applicant has established that a persecutor sought to
harm the individual on the basis of gender alone. See, Gender Guidelines and cases
cited therein. More often, while acknowledging the possibility of a broadly defined social
group based on gender, courts have looked to narrowly defined subgroups in which
gender is one of several factors used to determine the parameters of the particular
social group. Id. See also Kasinga,Int. Dec. 3278; Fatin, supra.
By analogy, an age-based claim grounded solely in the applicant's status as a child or a
child from a particular country is unlikely to be sufficiently discrete to establish
persecution on account of that status. The Board and Federal courts have rejected
claims based primarily or exclusively on age. For example, in Matter of Sanchez and
Escobar, 19 I&N Dec. 276 (BIA 1985), the Board rejected as overly broad claims that
young Salvadoran men, ages 18 to 3G,- who were urban, working class males of
military age constituted a particular social group. The Board noted:
Historically, it has been the young who have primarily been involved in both the internal
and external armed conflicts of a country. Although it may be an element of the proof, a
purely statistical showing is not by itself sufficient proof of the existence of a persecuted
group. It is not enough to simply identify the common characteristics of a statistical
grouping of a portion of the population at risk. In the context of the asylum and
withholding provisions related to "membership in a particular social group" under the
Act, there must be a showing that the claimed persecution is on account of the group's
identifying characteristics.
Id. at 285-86.
On appeal, the Ninth Circuit affirmed, reiterating that the term "particular social group"
does not "encompass every broadly defined segment of a population, even if a certain
demographic division does have some statistical relevance. " Sanchez-Trujillo,801 F.2d
at 1576. See also Civil,140 F.3d at 56 (rejecting "Haitian youth who possess pro-Aristide
political views" as overly broad);[44] Ravindran v. INS,976 F.2d 754, 761 n.5 (1st Cir.
1991) (rejecting, argument that Tamil males between the ages of 15 and 45 were
targeted for persecution on the basis of age and gender); Matter of Vigil,19 I&N Dec.
572 (BIA 1988).
(4) Private versus Public Actors
As the preceding discussion suggests, the claims of child asylum seekers may often
involve forms of harm that have not traditionally been associated with government
actors. Non-state actors generally inflict harms such as child abuse, forced labor, or
criminal exploitation of children which may or may not be linked to one of the five
protected grounds. Where such a nexus can be established, however, the applicant
must still demonstrate both that the private persecutor has the requisite intent and that
the government is unable or unwilling to protect the child from the alleged persecutor.

See Matter of Villalta, 20 I&N Dec. 142 (BIA 1990) (finding that "[t]he Salvadoran
Government appears, at a minimum, to have been unable to control the paramilitary
'Death Squad"); Matter of V-T-S-,Int. Dec. 3308 (BIA 1997) .[45] The fact that a child did
not specifically seek protection does not necessarily undermine his or her case, but
instead the adjudicator must explore what, if any, means the child had of seeking
protection. Depending on the age and maturity of the child, he or she may be able to
contribute some personal knowledge of the government's ability to offer protection, but it
is far more likely that the adjudicator will have to rely on objective evidence of
government laws and enforcement. Special attention should be paid to government
efforts to address criminal activities relating to children.
When a non-state actor is involved, the question of internal relocation may also take on
greater significance in assessing a well-founded fear of persecution. A determination
that a government is unable or unwilling to protect a child should include an assessment
of whether or not the lack of protection is limited to a specific geographic area or
extends nationwide. Matter of A-E-M-, Int. Dec. 3338 (BIA 1998) (noting that "the
respondents have not provided any evidence to suggest that their fear of persecution
from the Shining Path would exist throughout that country"). An adjudicator should also
take into account whether or not it is reasonable for the child to relocate by himself or
herself,[46] as well as the possibility of return to protection of the state, as opposed to
the protection of the parents.
(f) Evidentiary Issues
In evaluating the evidence submitted to support the application of a child seeking
asylum, adjudicators should take into account the child's ability to express his or her
recollections and fears, and should recognize that it is generally unrealistic to expect a
child to testify with the precision expected of an adult. The UNHCR Handbook
advisesthat children's testimony should be given a liberal "benefit of the doubt" with
respect to evaluating a child's alleged fear of persecution. UNHCR Handbook, supra
note 18, at Para. 219. See, Matter of S-M-J-, supra, for a discussion of the benefit of the
doubt doctrine.
A child, like an adult, is not required to provide corroborating evidence in all cases, and
may rely solely on testimony when that testimony is credible, consistent, and sufficiently
detailed to provide a plausible and coherent account of the basis of the child's alleged
fear. See Matter of M-D-, Int. Dec. 3339 (BIA 1998); Matter of S-M-J-,Int. Dec. 3303
(BIA 1997); Matter of Dass,20 I&N Dec. 120, 124 (BIA 1989); 8 CFR 208.13(a). The
level of detail and consistency required of a child, however, should be appropriate to the
child's age and maturity level. An adjudicator should also consider the child's emotional
state in assessing testimony. For example, the Board has recognized that it may be
appropriate to discount certain inconsistencies based on the trauma associated with
persecution. Matter of A-S-. Int. Dec. 3336 (BIA 1998) (noting that an individual fleeing
persecution may have difficulty "remembering exact dates when testifying before an
Immigration Judge").

Certain elements of a child's claim, however, such as those relating to identity or
verifiable incidents of persecution, may require corroborating evidence. A child, through
his advocate or support person, should be expected to produce the relevant documents
"where it is reasonable to expect corroborating evidence" or should be expected to offer
an explanation as to why those documents cannot be produced. See, e.g., Matter of MD-,Int. Dec. 3339; Matter of S-M-J-.Int. Dec. 3303. What is reasonable will, of course,
depend on the child's individual circumstances, including whether or not the child is
represented. A child who has been in contact with his or her family may have greater
access to documentation than a child who has had. no -contact with family members.
The adjudicator should carefully explore these issues with the applicant in-assessing
the strength of the evidence presented.
Given the additional difficulties associated with evaluating a child's claim, the
adjudicator should carefully review relevant country conditions information. While the
child, through his or her advocate or support person, has an obligation to produce
relevant supporting material, the adjudicator should also supplement the record as
necessary to ensure a full analysis of the claim. Matter of S-M-J-.Int. Dec. 3303 ("The
more background information the Service has about the applicant's country, the more
thorough and intelligent the examination will be.").
As with the substantive legal standard, evidentiary questions relating to child asylum
seekers will pose special challenges for the adjudicator. Adjudicators are encouraged to
seek assistance from the Headquarters Asylum Office to resolve difficult problems.
IV. Aged-Out Children
This section reviews the issue of children who reach the age of 21 ("age out") before the
asylum interview, or who turn 21 after the interview but before adjustment of status.
(a) Children Who Age-Out Before Asylum Interview
Children who are included in their parents' asylum application age out of derivative
status upon reaching their 21st birthdays, even though they may have been under 21 at
the time of the filing of their parents' asylum application. INA 208(b)(3) and 8 CFR
208.19(a). If a child who is listed on an asylum application as a derivative reaches his or
her 21st birthday before the asylum interview, he or she must be considered a principal
applicant, and must file a separate Form 1-589 asylum application.
When a child has aged out of derivative status by the time of the asyluminterview, a
photocopy should be made of the parent's case assessment for inclusion in the nonrecord side of the former derivative's A-file. The former derivative may not have as
much information as the parent regarding why the family left their home country. By
placing a copy of the parent's case assessment in the aged-out child's A-file, we ensure
that the interviewing Asylum Officer has the parent's case assessment -- before the
interview -- to make a fuller evaluation of the aged-out child's case.[47] The parent's

case assessment will help the later interviewing Asylum Officer by providing more
details of the family's background and experiences.
Age-Out Children:
Copy of parent’s case assessment in non-record site of former derivative’s A.
File.
Inform the family that an asylum application should be separately filed now by the
aged-out child, and if asylum is granted to the parent a Form I-130 can be filed for
the aged-out child by the parent after adjustment

The Asylum Officer should inform the family that:
A separate Form I-589 asylum application should be filed now -- by the aged-out
child;[48] and,
If the parent of an aged-out child is granted asylum, a Form I-130 relative petition can
be filed for the aged-out child later -- by the parent after adjustment.
In situations such as this, the family may not understand how a child becomes
disqualified from derivative asylum eligibility by operation of law (by reaching his or her
21st birthday); and also may not understand the Form I-130 option (in which reaching
one's 21st birthday is not disqualifying). This approach will help to prevent the
separation of a family.
(b) Children Who Age-Out Before Adjustment
If a child is granted asylum as a derivative, but the child turns 21 years of age before an
application for adjustment to permanent residence is filed, a nunc pro tunc (retroactive
approval) procedure is permitted.
To adjust to permanent residence as a derivative child of an asylee, the child must be
under 21 years of age. The relevant date for determining status as a minor is the date
the application for adjustment is adjudicated. The INS has developed specific
procedures for asylees applying for adjustment who no longer qualify as derivative
children. Such aged-out derivatives must file a Form 1-589 asylum application on their
own. Provided that the aged-out child remains unmarried, the asylum application can
then be approved by the Asylum Office, nunc pro tunc, to the date of receipt of the
original derivative status.[49] The aged-out child does not have to independently meet
the refugee definition of 101(a)(42), but he or she must still be interviewed by an Asylum
Officer to confirm identity and to ensure that there are no disqualifications (e.g., a
mandatory bar). A fingerprint check must be completed if the original fingerprint check is
more than 15 months old.

V. Conclusions: Training and Monitoring/Follow-up
(a) Training
The INS Guidelines For Children's Asylum Claims are required reading for all
interviewing and supervising Asylum Officers and overseas Immigration Officers
adjudicating child refugee applications. Photocopies should be made for the fullest
possible distribution among these Officers. Upon receipt of this guidance, each Asylum
Office must initiate a minimum of 4 hours of in-Service training designed to help Officers
to use this guidance, and reinforce their awareness of and sensitivity to children's and
cross-cultural issues. Training on these Guidelines will also be incorporated into future
refugee training sessions for overseas Immigration Officers adjudicating child refugee
applications. Training materials will be provided by Headquarters and, in certain
instances, trainers may be drawn from the ranks of experienced NGOs and the
UNHCR.
This guidance will be included in all future training sessions as a separate module.
These training activities, and the information being gathered by the RIC, will enhance
the ability of all Officers to make informed, consistent, and fair decisions.
Headquarters will continue to keep Officers abreast of the latest information on child
refugee issues. Further training on these and related topics will take place as required.
Training is critical to using this guidance effectively.
(b) Public Liaison
An important follow-up activity is public liaison. During their regular meetings with the
NGO community, Asylum Office Directors should inform the public of this new initiative
for children with asylum claims. The INS can benefit greatly from the help of the public
and the NGO community. For example, pro bono representatives and qualified
interpreters are always needed for asylum cases. Many volunteers may not have
experience working with children. Representatives and interpreters with training or
experience with children can be of great assistance during asylum interviews.
There are excellent community organizations and university law clinics that offer
specialized training to lawyers who are willing to provide pro bono representation for
child asylum applicants. Children also benefit greatly from the work of church,
synagogue, and community-based groups. Volunteers without legal training are always
welcome in these organizations, and can make a tremendous difference to children
whose lives are affected by violence. Information-sharing, cooperation, and networking
among these organizations, individuals, and INS may help to ensure that children have
qualified representatives and interpreters at their asylum interviews.
(C) Monitoring

The ultimate value of the INS Guidelines For Children's Asylum Claims will lie in their
translation from words to concrete action.[50] Asylum Officer interviewing and decision
making should be monitored systematically by Asylum Office Directors and Supervis6ty
Asylum Officers. The latter will be held accountable for ensuring that Asylum Officers
fully implement this guidance.
As caselaw on child refugee issues evolves, this guidance will be revised from time-totime. Headquarters will keep track of all developments in international and domestic
policies relating to child refugees. At the s7ame time, procedures will be established to
ensure collection of statistics on various aspects of children's asylum claims adjudicated
by the AOC.

INS Guidelines for Children's Asylum Claims is a public document and may be
distributed outside INS.

FOOTNOTE:
[1] These instruments need not be ratified by the United States to provide guidance as a
source of human rights norms. See, Asylum Officer Basic Training Course (AOBTC,
August, 1998), Lesson: International Human Rights Law.
[2] Many of the components of international policy regarding refugee children also
derive from the United Nations Convention on the Rights of the Child (CRC). Adopted
by the United Nations in November 1989, the CRC codifies standards for the rights of all
children, including those who are refugees. Article 3(l) of the CRC provides that the
"best interests of the child" should be the primary consideration in decisions involving
children. Because the United States has signed but not ratified the CRC, its provisions,
as noted above, provide guidance only and are not binding on adjudicators. Having
signed the CRC, however, the United States is obliged under international treaty law to
refrain from acts which would defeat the object and purpose of the Convention.
[3] Conclusions on the International Protection of Refugees adopted by the Executive
Committee of the UNHCR Programme, No. 47 (XXXVIII) on Refugee Children (1987).
[4] Conclusions on the International Protection of Refugees adopted by the Executive
Committee of the UNHCR Programme, No. 59 (XL) on Refugee Children (1989). See
also, Conclusions on the International Protection of Refugees adopted by the Executive
Committee of the UNHCR Programme, No. 84 (XLVIII) on Refugee Children And
Adolescents (1997) reaffirming the "best interests of the child" principle and
Conclusions Nos. 47 and 59.
[5] Reflecting a more concerted effort to ensure the well-being of refugee children, the
UNHCR established the position of a Senior Coordinator for Refugee Children in 1992.
This was seen as a significant step toward improving UNHCR's protection of and
assistance to minors.
[6] UNHCR Policy on Refugee Children, EC/SCP/82 (August 6, 1993).
[7] UNHCR Refugee Children: Guidelines on Protection and Care (1994).
[8] Assistance to Unaccompanied Refugee Minors, A/51/329, September 5, 1996.
[9] UNHCR Guidelines on Policies and Procedures in Dealing With Unaccompanied
Children Seeking Asylum (1997).
[10] For example, most unaccompanied minors (children under the age of 18 who seek
admission to the United States and who are not accompanied by a parent or guardian)
are exempted from the expedited removal process. See, Memorandum,
"Unaccompanied Minors Subject to Expedited Removal" (INS Office of Programs),
August 21, 1997.

[11] Because the circumstances under which an unaccompanied minor may reach the
United States can vary greatly, it is necessary to determine, if possible, the location of
the child's parents. Children may have been separated from parents during their flight to
the United States. Both children and parents may wish to know the location of relatives
and whether they are safe. It may be in the child's best interests for the Asylum Officer
to notify parents that their child has applied for asylum, provided that the child requests
such parental notification in writing. 8 CFR 208.6(a).
[12] Some applicants may request that a relative or friend be present at the interview for
'moral support.' There is no prohibition against this and the Asylum Officer, in his or her
discretion, may allow such individual to remain during the interview." AOBTC (August,
1998) Lesson: Part L Overview of Nonadversarial Inter-view, at pg. 23. At the same
time, there is no requirement that a child bring an adult to the inter-view either to serve
as a support person, attorney, or accredited representative.
[13] The UNHCR document "Refugee Children - Guidelines on Protection and Care"
(see, Section 1, Background and International Guidance, supra) states that children
should "have a trusted adult accompany the child during the interviewing process, either
a family member of the child, a friend or an appointed independent person" (pg. 102).
[14] See, Gender Guidelines, at pg. 5; AOBTC (August, 1998) Lesson: Interviewing Part
VI: Working with an Interpreter.
[15] See, AOBTC (August, 1998) Lesson: Part 1: Over-view of Nonadversarial
Interview; AOBTC (August, 1998) Lesson: Interviewing Part III: Eliciting Testimony.
[16] A person who, because of his experiences, was in fear of the authorities in his [or
her] own country may still feel apprehensive vis-a-vis any authority. He [or she] may
therefore be afraid to speak freely and give a full and accurate account of his [or her]
case." United Nations High Commissioner for Refugees, Handbook on Procedures and
Criteria for Determining Refugee Status (1992) ("UNHCR Handbook") at 1 198.
[17] If the principal on the case is an adult, an "Opening Statement" for adults should be
used. See, Asylum Officer Corps Training, Inter-viewing Summary Of Techniques, HQ
(July 14, 1994). See also, AOBTC (August, 1998) Lessons: Interviewing Part 1:
Overview of Non-Adversarial Interview; Part 11: Notetaking; Interviewing Part III:
Eliciting Testimony; Inter-viewing Part IV: Cross-Cultural Communication and Other
Factors That May Impede Communication at an Asylum Interview; Inter-viewing Part VI:
Working With an Interpreter; Interviewing Part V: Interviewing Survivors: Physical
Abuse, Torture, and Trauma-Related Conditions.
[18] The sample Opening Statement is intended for young children, and may be
modified for older children, depending on their developmental stage and level of
sophistication. See, Working with Refugee and Immigrant Children, infra at note 21,
pgs. 6-12, summarizing and reviewing the characteristics of children's developmental
stages.

[19] A child's "mental development and maturity" are important considerations when
determining whether a child may qualify for refugee status, UNHCR Handbook at 1214.
See also, the summary of developmental stages in Working with Refugee and
Immigrant Children, infra at note 21, pgs. 6-12.
[20] Asylum Officers should recognize and take into account ... barriers (linguistic,
cultural, time, fear of authorities, ignorance..." during interviews). Basic Law Manual,
Second Edition (ELM, 1995) at pg. 63. See also, AOBTC (August, 1998), Interviewing
Part IV: Cross-Cultural Communication and Other Factors That May Impede
Communication at an Asylum Interview.
[21] See generally, Karen J. Saywitz, Children in Court: Principles of Child Development
for Judicial Application, in A Judicial Primer on Child Abuse (ABA Center on Children
and the Law 1994); Symposium: Child Abuse, Psychological Research On Children As
Witnesses: Practical Implications Forensic Interviews And Courtroom Testimony, 28
PAC. L.J. 3 (1996); Perry & Teply, "Interviewing, Counseling, and In-Court Examination
of Children: Practical Approaches for Attorneys, " 18 Creighton L. Rev. 1369 (1985);
Note, "77ze Problem of the Child Witness, " 10 Wyo. L.J. 214, 220 (1986); Jean Koh
Peters, "Representing Children in Child Protective Proceedings: Ethical and Practical
Dimensions" (1997); Jacqueline Bhabha and Wendy A. Young, 7hrough a Child's Eyes:
Protecting the Most Vulnerable Asylum Seekers, 75 Interpreter Releases 757 (June 1,
1998); Working with Refugee and Immigrant Children, Issues of Culture Law &
Development (Lutheran Immigration and Refugee Service, 1998); Anne Graffarn
Walker, Handbook on Questioning Children: A Linguistic Perspective. Washington,
D.C.: ABA Center on Children and the Law. 1994, pp. 95-98.
[22] For example, a report from a child psychologist who has interviewed the child may
indicate post-traumatic stress, a conclusion that could support an Asylum Officer's
determination regarding past or future persecution.
[23] See, AOBTC (August, 1998) Lesson: Interviewing Part IV: Cross-Cultural
Communication and Other Factors That May Impede Communication at an Asylum
Inter-view.
[24] See, AOBTC (August, 1998) Lesson: Interviewing Part V: Interviewing Survivors:
Physical Abuse, Torture, and Trauma- Related Conditions.
[25] See, AOBTC (August, 1998) Lesson: Credibility. See also, Jacqueline Bhabha and
Wendy A. Young, Through a Child's Eyes: Protecting the Most Vulnerable Asylum
Seekers, 75 Interpreter Releases 757 ( June 1, 1998).
[26] Compare, "The fact that an applicant attempts to give a boilerplate story at an
affirmative asylum interview should not foreclose further inquiry by the Asylum Officer.
Many applicants have been the victims of unscrupulous preparers, of bad advice, and,
commonly, of fear. It is this type of applicant who above all may require the careful and

searching examination of the underlying merits of his/her case. " Asylum Officer Corp
Training, Interviewing Summary of Techniques (July 14. 1994).
[27] Progress Report on Refugee Children and Adolescents, including UNHCR's
Strategy for Follow-Up to the Report on the Impact of Armed Conflict on Children
(EC/47/SC/CRP. 19), April 9, 1997.
[28] See, AOBTC (August, 1998), Lesson: Country Conditions Research and the
Resource InformationCenter (RIC).
[29] The INS will continue to work with attorneys, advocacy groups, academic
institutions, NGOs, and other interested organizations and members of the public in
developing appropriate human rights documentation resources. Individuals or
organizations who wish to contribute information or documentation on children's or other
refugee issues may mail it to: INS Resource Information Center, 425 1 St., N.W.,
Washington, D.C. 20536 (Attn: ULLICO Bldg., 3rd Floor). Information available in
electronic format may also be sent by e-mail to John. D. Evans@justice.usdoj. gov.
[30] RIC has distributed to all 8 Asylum Offices a number of documents relating to
abuses against children, including Amnesty International USA. Iraq: Children - Innocent
Victim of Political Repression (New York, NY: Amnesty International USA, April 1989),
71 pgs.; Amnesty International. Argentina: Missing Children Update (London, UK: Al
index: AMR 13/05/90 DISTR: SC/CO/GR/PG, 13 May 1990), 9 pgs.; Amnesty
International. Brazil: Extra-judicial Execution of Street Children in Sergipe (London, UK:
AMR 19/19/92, July 1992), 4 pgs.; Human Rights Watch. Guatemala's Forgotten
Children: Police Violence and Abuses in Detention (New York: Human Rights
Watch/Americas, July 1997), 132 pgs.
[31] Although the discussion focuses on children who have filed separate asylum
applications, the same issues are applicable in the case of a derivative applicant when
the principal applicant is not granted asylum. UNHCR Handbook, Para. 184.
[32] Under INS regulations, the child of a refugee or asylee is usually afforded the same
status as his or her parent. See, 8 CFR 207. 1 (e) (refugee status), 208.21 (a) (asylee
status). With respect to firm resettlement, for example, the courts have reasoned that
"children are, legally speaking, incapable of forming the necessary intent to remain
indefinitely in a particular place." Lepe-Quitron v. INS,16 F.3d 1021, 1025 (9th Cir.
1994). See also, Vang v. INS,1998 WL 334183 (9th Cir. 1998) (looking "to whether the
minor's parents have firmly resettled in a foreign country before coming to the United
States, and then derivatively attribut[ing] the parents' status to the minor").
[33] For further discussion of the basic framework of asylum adjudication, Asylum
Officers should refer to the AOBTC training materials and Gender Guidelines. The
Gender Guidelines provide a useful overview, and many of its points relating to gender
may be useful in analogizing to claims based on youth.

[34] Where appropriate, the following discussion will incorporate relevant sections of the
UNHCR Handbook. While the UNHCR Handbook does not have the force of law and
does not bind the INS with respect to interpretations of Section 208 of the INA, the
Supreme Court has noted that the Handbook provides significant guidance in construing
the 1967 Protocol, to which Congress sought to conform in adopting the Refugee Act of
1980. INS v. Cardoza-Fonseca,480 U.S. 421, 439 n.22 (1987).
[35] Under the INA, a refugee is: any person who is outside any country of such
person's nationality or, in the case of a person having no nationality, is outside any
country in which such person last habitually resided, and who is unable or unwilling to
return to, and is unable or unwilling to avail himself or herself of the protection of, that
country because of persecution or a well-founded fear of persecution on account of
race, religion, nationality, membership in a particular social group, or political opinion, ...
The term "refugee" does not include any person who ordered, incited, assisted, or
otherwise participated in the persecution of any person on account of race, religion,
nationality, membership in a particular social group, or political opinion. For purposes of
determinations under this Act, a person who has been forced to abort a pregnancy or to
undergo involuntary sterilization, or who has been persecuted for failure or refusal to
undergo such a procedure or for other resistance to a coercive population control
program, shall be deemed to have been persecuted on account of political opinion, and
a person who has a well founded fear that he or she will be forced to undergo such a
procedure or subject to persecution for such failure, refusal, or resistance shall be
deemed to have a well founded fear of persecution on account of political opinion. 8 U.
S. C. I 10 1 (a)(42).
[36] UNHCR Handbook,supra note 16, at 213
[37] United Nations High Commissioner for Refugees Guidelines on Policies and
Procedures in Dealing with Unaccompanied Children Seeking Asylum, p. 10 (1997).
[38] See, BLM; Asylum p. 23-27; See also, AOBTC (August, 1998), Lesson: Asylum
Eligibility Part 1: Definition of Refugee: Definition of Persecution; Eligibility Based on
Past Persecution.
[39] See,Kovac v. INS, 407 F.2d 102, 107 (9th Cir. 1969) (persecution involves "the
infliction of suffering or harm upon those who differ ... in a way regarded as offensive");
Hernandez-Ortiz v INS, 777 F.2d 509, 516 (9th Cir. 1985)(persecution can occur where
"there is a difference between the persecutor's views or status and that of the victim; it
is oppression which is inflicted on groups or individuals because of a difference that the
persecutor will not tolerate").
[40] BLM, at p. 22. See also, A013TQ (August, 1998), Lesson: Asylum Eligibility Part 1.
[41] See, AOBTQ (August, 1998) Lesson: Asylum Eligibility Part II: Well-Founded Fear.

[42] See also, AOBTC (August, 1998), Lesson: Asylum Eligibility Part IV, Burden of
Proof and Evidence.
[43] See also, AOBTC (August, 1998), Lesson: Asylum Eligibility Part III, Nexus and the
Five Protected Grounds.
[44] The First Circuit, in Civil, found that " [p]etitioner presented ample documentary
evidence that young people in Haiti were not exempted from the general violence and
unrest that occurred in the aftermath of Haiti's military coup, but she presented no
evidence that such persons constitute anything other than a general demographic
segment of the troubled Haitian population. We thus reject petitioner's suggestion that
the Board erred by not finding her eligible for asylum based on her status as a Haitian
youth who supported Aristide. "
[45] See also, AOBTC (August, 1998), Lesson: Asylum Eligibility Part I.
[46] See, supra note 32.
[47] Since the applicant had been previously included in the parent's application, there
is no confidentiality issue in using the parent's application to explore the child's claim.
[48] Aging-out of derivative status can materially affect eligibility for asylum and may
qualify as a changed circumstances exception to the 1-year deadline for filing asylum
applications. See, 8 CFR 208.4(a)(4)(i)(B); A013TC Lesson: Once Year Filing Deadline,
pgs. 9-10 (November, 1998).
[49] See, INS Discusses Adjustment of Status Issues For Children of Asylees, 69
Interpreter Releases 847 (1992).
[50] Compare, U.N. High Commissioner For Refugees Ogata's remarks upon release of
the UNHCR Policy and Guidelines on Refugee Children, supra at pg. 4.
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What is trafficking in persons?
Trafficking in persons - also known as "human trafficking" - is a form of modern-day
slavery. Traffickers often prey on individuals who are poor, frequently unemployed or
underemployed, and who may lack access to social safety nets, predominantly women
and children in certain countries. Victims are often lured with false promises of good
jobs and better lives, and then forced to work under brutal and inhuman conditions.
Under federal law, the technical term for modern-day slavery or coerced labor is "severe
forms of trafficking in persons." "Severe forms of trafficking in persons" is defined as 1)
sex trafficking in which a commercial sex act is induced by force, fraud, or coercion or in
which the person induced to perform such an act is under 18; or 2) the recruitment,
harboring, transportation, provision, or obtaining of a person for labor or services,
through the use of force, fraud, or coercion, for the purpose of subjecting that person to

involuntary servitude, peonage, debt bondage, or slavery. Many trafficking victims are
forced to work in the sex trade. However, trafficking can also take place in labor
situations such as domestic servitude, labor in a prison-like factory, or migrant
agricultural work. Whether or not an activity falls under the definition of trafficking
depends not only on the type of work victims are made to do, but also on the use of
force, fraud, or coercion to obtain or maintain that work. There is one exception,
however. Trafficking covers the use of minors for commercial sexual activity even if
there is no force, fraud, or coercion. Trafficking also covers people who are held against
their will to pay off a debt; this is known as peonage. A victim's initial agreement to
travel or perform the labor does not allow an employer to later restrict that person's
freedom or to use force or threats to obtain repayment.
Trafficking victims can be foreign nationals. They can also be native U.S. citizens,
especially those who are particularly vulnerable, such as juvenile runaways or the
homeless.

What do we know about human trafficking victims in the United States?
The full dimensions of the problem of human trafficking are difficult to measure. We do
know, however, that human trafficking is a major source of profit for organized crime
syndicates, along with trafficking in drugs and guns. The scope of the problem in the
United States is serious: Congress estimates that approximately 50,000 women and
children are trafficked into the United States annually.
Victims are often lured into trafficking networks through false promises of good working
conditions and high pay as domestic workers, factory and farm workers, nannies,
waitresses, sales clerks, or models. Once in this country, many suffer extreme physical
and mental abuse, including rape, sexual exploitation, torture, beatings, starvation,
death threats, and threats to family members. It is believed that most victims who are
trafficked are isolated and remain undetected by the public because 1) the strategies
used by the perpetrators isolate victims and prevent them from coming forward, and 2)

the public and the victim service providers have only recently become aware of this
issue and may not be familiar with how to recognize or respond to trafficking victims.

Are there federal laws that prohibit trafficking in persons?
Yes. The Thirteenth Amendment to the U.S. Constitution outlaws slavery and
involuntary servitude (holding another in service through force or threats of force). The

Victims of Trafficking and Violence Protection Act of 2000 ("VTVPA"), Pub. L. No. 106386, effective October 28, 2000, supplements existing laws that apply to human
trafficking including those passed to enforce the Thirteenth Amendment. It also
establishes new tools and resources to combat trafficking in persons, and requires an
array of services and protections for victims of severe forms of trafficking. Under the
VTVPA, federal felony criminal offenses that may apply to trafficking in persons include
slavery and peonage, sex trafficking in children and adults, and the unlawful
confiscation of a victim's documents. The law applies to victims physically present in the
50 states of the United States, the District of Columbia, the Commonwealth of Puerto
Rico, the U.S. Virgin Islands, American Samoa, Guam, and the Commonwealth of the
Northern Mariana Islands.
In addition to the severe forms of trafficking listed in the VTVPA, there are other existing
statutes that may be applicable in particular cases. These include the crimes of 1) human
smuggling, 2) kidnapping, 3) transportation for prostitution or any criminal sexual activity, and
4) importation of aliens for unlawful activities, including prostitution, organized crime and
racketeering, fraud and false statements, money laundering, and visa fraud.
Traffickers convicted of certain federal offenses under the VTVPA and other statutes
may receive prison sentences of up to twenty years for some offenses and up to life for
others, may be required to pay substantial fines, and must provide full restitution to
victims. They may also be subject to forfeiture of their property.

What are the services and benefits for which victims of severe forms of trafficking may
be eligible?

Victims of severe forms of trafficking may be eligible for a number of benefits and
services regardless of immigration status. First, the VTVPA allows victims who are not
U.S. citizens to be eligible for certain benefits and services to the same extent as
refugees. To be eligible to receive this assistance, victims of severe forms of trafficking
who are eighteen years or older must be certified by the U.S. Department of Health and
Human Services (HHS), after HHS consults with the U.S. Department of Justice. HHS
must certify that the victim 1) is willing to assist in every reasonable way in the
investigation and prosecution of severe forms of trafficking in persons, and 2) has either
made a bona fide application for a T visa with the Immigration and Naturalization
Service (INS) or is a person whose continued presence in the United States the
Attorney General is ensuring in order to effectuate prosecution of traffickers in persons.
Victims of severe forms of trafficking who are under 18 years of age are also eligible for
certain benefits to the same extent as refugees but do not need to be certified.
Second, certain government-funded programs, services, and assistance that are
necessary for the protection of life and safety, such as crisis counseling and intervention
programs for victims of criminal activity, short-term shelter or housing assistance, and
mental health assistance necessary to protect life or safety, are available to anyone,
regardless of their immigration status.
Victims must be provided reasonable access to translation and interpretation services.
In addition, information about pro bono and low-cost legal services, including
immigration services, is available to victims of severe forms of trafficking.
Moreover, victims of severe forms of trafficking may be eligible for other services and
benefits that are generally available to federal crime victims. Federal agencies, such as
the Federal Bureau of Investigation (FBI), the INS, and U.S. Attorneys' offices have
victim specialists who assist victims of federal crimes throughout federal criminal
investigations and prosecutions. Victim specialists ensure that victims receive
information about their rights and referrals to necessary services. Check government

listings of your local telephone directory (often the "blue pages") for your local FBI, INS,
and U.S. Attorneys' offices.

Federal victim specialists can provide the following assistance to victims of federal
crime:
•
•
•
•
•
•
•

•
•

Information about available protections, especially against threats and intimidation, and
available remedies.
Information about emergency medical and social services.
Information about shelter options.
Referrals to public and private programs available to provide counseling, treatment, and
other support to victims, such as domestic violence and rape crisis centers.
Information about a victim's rights and his or her role in the criminal justice process.
General information about the status of an investigation and notice of important case
events.
Information about how to apply for crime victim compensation through state
compensation programs. (These programs reimburse victims for such crime-related
expenses as medical costs, mental health counseling, funeral and burial costs, and lost
wages or loss of support).
Information about restitution.
Information about the right to individual privacy and confidentiality issues.

Is there any immigration relief available for victims of severe forms of trafficking who
lack immigration status in the United States?
Yes. The availability of relief will be determined by the individual circumstances
surrounding the victimization and the specific eligibility requirements of the type of relief
sought. The victim (or someone acting on the victim's behalf) will need to contact the
INS to be issued immigration benefits. In order to evaluate individual eligibility for any
specific immigration benefit, victims should seek assistance from a qualified immigration
law practitioner.
•

Continued Presence: In order to effectuate prosecution of traffickers, eligible victims who
lack legal status but who are potential witnesses of such trafficking may receive
temporary immigration relief under the continued presence provisions of Section 107(c)
of the VTVPA. Only a federal law enforcement agency may petition the INS for
continued presence. INS has the discretion to utilize one of several statutory and
administrative mechanisms to authorize the continued presence of victims of severe
forms of trafficking. Some of the mechanisms available to the INS for this purpose
include parole, suspension of removal, and deferred action.

•

T Visa: T visas may be available to victims of severe forms of trafficking who have
complied with any reasonable requests for assistance in the investigation or prosecution
of acts of trafficking. However, minors under the age of 15 do not have to comply with
such requests in order to be eligible for a T visa. In addition, a victim of a severe form of
trafficking is eligible to receive a T visa only if he or she is physically present in the
United States, American Samoa, the Commonwealth of the Northern Mariana Islands, or
at a port of entry on account of such trafficking, and if he or she would suffer extreme
hardship involving unusual and severe harm upon removal.

•

U Visa: U visas are available to aliens who have suffered substantial physical or mental
abuse as a result of being the victims of certain crimes designated by the VTVPA including trafficking - that violate federal, state, or local laws or have occurred while in
the United States (including in Indian country and military installations) or its territories
or possessions. To be eligible for a U visa, the victim must possess information
concerning the crime and the U visa petition must include a certification from a
government official (as listed in the statute) stating that the victim is helping, has helped,
or is likely to be helpful in the investigation or prosecution of the crime.

Recipients of both the T and U visas are eligible for employment authorization and,
may, after three years adjust their status to that of lawful permanent resident in
accordance with federal law and INS regulations. In appropriate circumstances, these
visas may be available to family members of the victim. By statute, only 5,000 T visas
and 10,000 U visas may be issued to victims annually. These limits do not apply to
family members.
Victims may also be sponsored or apply for other immigration benefits for which they
may be eligible, such as an S visa or asylum. Victims should consult with a qualified
immigration law practitioner for advice concerning the full range of benefits for which
they may be eligible. For more information, please contact the INS or the toll-free
Trafficking in Persons and Worker Exploitation Task Force complaint line at (888) 4287581 (voice and TTY) or your local U.S. Attorney's office.

Can victims of severe forms of trafficking legally work in the United States?
Once again, the answer depends upon the victim's individual circumstances. Under the
trafficking law, victims of severe forms of trafficking may be eligible to obtain an
employment authorization document that allows them to work legally in the United
States. Work authorization can only be granted in conjunction with either the continued
presence provisions of the VTVPA or other forms of status issued by INS. Because of

the complex nature of immigration law, victims should consult with a qualified
immigration law practitioner.

What are some sources of help for victims of severe forms of trafficking who are looking
for work?
For help in finding a job, victims can obtain free services from career centers - called
One-Stop Career Centers - in communities all over the United States. Staff at these
centers will be able to identify the victim's specific educational, vocational, and social
services needs that will enable them to become job-ready. To obtain information about
the nearest center, call (877) USA-JOBS. The information is also available on-line
through America's Service Locator at http://www.servicelocator.org.
If victims are denied jobs because employers will not accept their employment
documents, they should contact the Office of Special Counsel for Immigration-Related
Unfair Employment Practices' toll-free hotline at (800) 255-7688 / TDD (800) 237-2515.
Employers who refuse to accept valid documents may be committing unlawful
discrimination.

What are some of the federal laws that protect the wages and working conditions of
employees in the United States, including victims of severe forms of trafficking?
The Wage and Hour Division of the U.S. Department of Labor's Employment Standards
Administration is responsible for the administration and enforcement of a wide range of
laws that collectively cover most employment. These labor laws, including the Fair

Labor Standards Act and the Migrant and Seasonal Agricultural Worker Protection Act,
establish minimum standards for wages and working conditions in the United States.
These laws carry both civil and criminal penalties.
All of the laws administered by the Wage and Hour Division are applicable without
regard to immigration status. These laws cover a range of conditions, including: the
minimum wage; overtime; the minimum age of employment; and standards for migrant
and seasonal farm workers regarding wages, housing, and transportation. In addition,
the field sanitation standard of the Occupational Safety and Health Administration
requires that covered employers provide toilets, potable drinking water, and handwashing facilities to hand laborers in the field.

If workers think their rights under any of the labor laws described above have been
violated, how can they file a complaint with the Wage and Hour Division?
They can contact the Wage and Hour Division by dialing a toll-free help line at (866)
487-9243. A customer service representative can refer complaints to appropriate offices
for further action. Wage and Hour staff will review the merits of the complaint, and,
where appropriate, attempt to resolve the complaint with the employer. Where a
violation has been found, remedies available to a worker may include payment of back
wages and employment reinstatement. All complaints are confidential, to the extent
permitted by law, except when it is necessary to reveal the worker's identity, with his or
her permission, to pursue an allegation. It is illegal for an employer to intimidate,
threaten, fire, or in any other manner discriminate against a worker for filing a complaint.

How can the U.S. Government help you assist victims of severe forms of trafficking?
If you have helped a trafficking victim escape, or are aware of someone who is a victim
of trafficking, the Trafficking in Persons and Worker Exploitation Task Force can help
coordinate the victim protection services set forth in this brochure, while moving to
prosecute the traffickers. Call the toll-free Trafficking in Persons and Worker
Exploitation Task Force complaint line at (888) 428-7581 (voice and TTY) to report a
human trafficking situation. This toll-free line is staffed by personnel who have access to
interpreters and can speak with callers in many languages. Complaint line staff handle
initial reports of trafficking situations, refer cases to prosecutors and investigators, and
direct victims or their advocates to appropriate services and assistance.
The VTVPA authorizes the Justice Department to make grants to states, Indian tribes,
units of local government, and nonprofit, non-governmental victim service organizations
to develop, expand, or strengthen victim service programs for victims of trafficking. The
Department of Justice's Office for Victims of Crime (OVC) and the National Institute of
Justice are currently funding programs, using limited grant monies not appropriated
under the VTVPA. For example, in October 2000, OVC funded a California-based
organization to conduct a demonstration project to work with victims of slavery and
trafficking in persons in Los Angeles. Information about grants can be obtained from the
Department of Justice's Office of Justice Programs' website (http://www.ojp.usdoj.gov)

or the OVC website (http://www.ojp.usdoj.gov/ovc/). Furthermore, you can contact the
OVC Resource Center at (800) 627-6872 to find out about publications that may be
available to assist you in working with trafficking victims.
The Office of Refugee Resettlement (ORR) at HHS provides victims of severe forms of
trafficking certifications (for those 18 and older) and determinations (for minors) which
enable these victims to receive certain benefits and services to the same extent as
refugees. ORR also works with state refugee agencies to help victims apply for these
benefits and services. You can contact ORR at (202) 401-9246.
The National Domestic Violence Hotline ((800) 799-SAFE) provides information on and
access to local services that assist domestic violence victims. (Calls are answered in
English and Spanish, and translation is available in 139 languages. Hotline assistance
may also be accessed via TTY for the Deaf at (800) 787-3224.)

How can victims receive assistance if they are not proficient in English?
The toll-free Trafficking in Persons and Worker Exploitation Task Force complaint line is
staffed by personnel who have access to interpreters and can speak with callers in many
languages.

How can you assist the U.S. Government in working to eliminate human trafficking?
Qualified non-governmental organizations who are interested in providing pro bono or
low cost legal services or social services for victims of human trafficking may contact
the toll-free Trafficking in Persons and Worker Exploitation Task Force complaint line at
(888) 428-7581 (voice and TTY) to be included in the list of service organizations to be
provided to victims.

RESOURCES
Child Exploitation and Obscenity Section/ Criminal Division
U.S. Department of Justice
1400 New York Avenue, NW
Washington, DC 20530
(202) 514-5780
Website: http://www.usdoj.gov/criminal/ceos
***
Criminal Section/ Civil Rights Division
U.S. Department of Justice

950 Pennsylvania Avenue
Washington, DC 20530
(202) 514-3204
Website: http://www.usdoj.gov/crt/crim/index.html
***
Executive Office for
United States Attorneys
U.S. Department of Justice
950 Pennsylvania Avenue, NW, Room 2244A
Washington, DC 20530-0001
(202) 514-1023
Website: http://www.usdoj.gov/usao/eousa/contact/usalist.html
The Executive Office for United States Attorneys can help you identify your local United
States Attorney's office.
***
Immigration and Naturalization Service
District Offices
Website: http://www.ins.gov/graphics/fieldoffices/statemap.htm
For general information about trafficking, see:
http://www.ins.gov/graphics/lawenfor/interiorenf/antitraf.htm
***
National Domestic Violence Hotline:
(800) 799-SAFE, (800) 799-7233 or
(800) 787-3224 (TTY for the Deaf)
***
Office of the Under Secretary for Global Affairs
U.S. Department of State
2201 C Street, NW
Washington, DC 20520
(202) 647-6240
(202) 647-0753 (fax)
***

Office for Victims of Crime
U.S. Department of Justice
810 7th Street, NW
Washington, DC 20531
The OVC Resource Center provides many tools you may find useful. Ask for assistance
by calling (800) 627-6872 / TTY (877) 712-9279). OVC has an 18-minute video entitled
"Victims of Trafficking: Far From Home and Helpless."
***
Office of Refugee Resettlement
U.S. Department of Health and Human Services
370 L'Enfant Promenade, SW
ORR / 6th Floor East
Washington, DC 20447
(202) 401-9246
Website: http://www.acf.dhhs.gov/programs/orr/
***
Office of Special Counsel for Immigration- Related Unfair Employment Practices
Civil Rights Division
U.S. Department of Justice
P.O. Box 27728
Washington, DC 20038
(800) 255-7688
TDD: (800) 237-2515
Website: http://www.usdoj.gov/crt/osc
***
Trafficking in Persons and Worker Exploitation Task Force
Toll-free complaint line: (888) 428-7581 with voice and TTY capability.
http://www.usdoj.gov/crt/crim/tpwetf.htm
This is for information on victim services and to report a crime.
***
Violence Against Women Office (VAWO)
U.S. Department of Justice

810 7th St., NW
Washington, DC 20531
(202) 307-6026
Website: http://www.ojp.usdoj.gov/vawo
VAWO can provide information on domestic violence, sexual assault, and stalking
issues.
***
Wage and Hour Division
U.S. Department of Labor
Toll-free help line: (866) 487-9243
***
Women's Bureau
U.S. Department of Labor
200 Constitution Ave., NW
Washington, DC 20210
(800) 827-5335
Website: http://www.dol.gov/dol/wb
The Women's Bureau's mission is to formulate standards and policies which promote
the welfare of wage-earning women, improve their working conditions, increase their
efficiency, and advance their opportunities for profitable employment.
***
This publication was prepared by the Women's Bureau of the U.S. Department of Labor
in collaboration with the U.S. Departments of Justice, Health and Human Services, and
State.
Specific components at the Justice Department include the Immigration and
Naturalization Service, the Federal Bureau of Investigation, the Violence Against
Women Office, the Office for Victims of Crime, the Executive Office for United States
Attorneys, the Civil Rights Division, the Criminal Division, and the Office of Legal Policy.
The Office of Refugee Resettlement, a component of the U.S. Department of Health
and Human Services, and the Office of International Narcotics and Law Enforcement of
the U.S. Department of State also collaborated on this brochure.

U.S. Department of Labor
Frances Perkins Building
200 Constitution Avenue, NW
Washington, DC 20210
1-866-4-USA-DOL
TTY: 1-877-889-5627
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JANET RENO, ATTORNEY GENERAL, et al., PETITIONERS v. JENNY
LISETTE FLORES et al.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE
NINTH CIRCUIT

[March 23, 1993]
Justice Scalia delivered the opinion of the Court.
Congress has given the Attorney General broad discretion to determine whether and on what
terms an alien arrested on suspicion of being deportable should be released pending the
deportation hearing. [n.1] The Board ofImmigration Appeals has stated that "[a]n alien generally .
. . should not be detained or required to post-bond except on a finding that he is a threat to the
national security . . . or that he is a poor bail risk." Matter of Patel, 15 I. & N. Dec. 666 (1976);
cf. INS v. National Center for Immigrants' Rights (NCIR), 502 U. S. ___ (1991) (upholding INS
regulation imposing conditions upon release). In the case of arrested alien juveniles, however, the
INS cannot simply send them off into the night on bond or recognizance. The parties to the
present suit agree that the Service must assure itself that someone will care for those minors
pending resolution of their deportation proceedings. That is easily done when the juvenile's
parents have also been detained and the family can be released together; it becomes complicated
when the juveniles are arrested alone, i.e. unaccompanied by a parent, guardian, or other related
adult. This problem is a serious one, since the INS arrests thousands of alien juveniles each year
(more than 8,500 in 1990 alone)--as many as 70% of them unaccompanied. Brief for Petitioners
8. Most of these minors are boys in their mid teens, but perhaps 15% are girls and the same
percentage 14 years of age or younger. See id., at 9, n. 12; App. to Pet. for Cert. 177a.
For a number of years the problem was apparently dealt with on a regional and ad hoc basis, with
some INS offices releasing unaccompanied alien juveniles not only to their parents but also to a
range of other adults and organizations. In 1984, responding to the increased flow of
unaccompanied juvenile aliens into California, the INS Western Regional Office adopted a
policy of limiting the release of detained minors to " `a parent or lawful guardian,' " except in "
`unusual and extraordinary cases,' " when the juvenile could be released to " `a responsible
individualwho agrees to provide care and be responsible for the welfare and well being of the

child.' " See Flores v. Meese, 934 F. 2d 991, 994 (CA9 1990) (quoting policy), vacated, 942 F.
2d 1352 (CA9 1991) (en banc).
In July of the following year, the four respondents filed an action in the District Court for the
Central District of California on behalf of a class, later certified by the court, consisting of all
aliens under the age of 18 who are detained by the INS Western Region because "a parent or
legal guardian fails to personally appear to take custody of them." App. 29. The complaint raised
seven claims, the first two challenging the Western Region release policy (on constitutional,
statutory, and international law grounds), and the final five challenging the conditions of the
juveniles' detention.
The District Court granted the INS partial summary judgment on the statutory and international
law challenges to the release policy, and in late 1987 approved a consent decree that settled all
claims regarding the detention conditions. The court then turned to the constitutional challenges
to the release policy, and granted the respondents partial summary judgment on their equal
protection claim that the INS had no rational basis for treating alien minors in deportation
proceedings differently from alien minors in exclusion proceedings [n.2] (whom INS regulations
permitted to be paroled, in some circumstances, to persons other than parents and legal
guardians, including other relatives and "friends," see 8 CFR § 212.5(a)(2)(ii) (1987)). This
prompted the INS to initiate notice and comment rulemaking "to codify Service policy regarding
detention and release of juvenile aliens and to provide a single policy for juveniles in both
deportationand exclusion proceedings." 52 Fed. Reg. 38245 (1987). The District Court agreed to
defer consideration of respondents' due process claims until the regulation was promulgated.
The uniform deportation exclusion rule finally adopted, published on May 17, 1988, see
Detention and Release of Juveniles, 53 Fed. Reg. 17449 (codified as to deportation at 8 CFR §
242.24 (1992)), expanded the possibilities for release somewhat beyond the Western Region
policy, but not as far as many commenters had suggested. It provides that alien juveniles "shall
be released, in order of preference, to: (i) a parent; (ii) a legal guardian; or (iii) an adult relative
(brother, sister, aunt, uncle, grandparent) who are [sic] not presently in INS detention," unless the
INS determines that "the detention of such juvenile is required to secure his timely appearance
before the Service or the immigration court or to ensure the juvenile's safety or that of others." 8
CFR § 242.24(b)(1) (1992).
If the only listed individuals are in INS detention, the Service will consider simultaneous release
of the juvenile and custodian "on a discretionary case by case basis." § 242.24(b)(2). A parent or
legal guardian who is in INS custody or outside the United States may also, by sworn affidavit,
designate another person as capable and willing to care for the child, provided that person
"execute[s] an agreement to care for the juvenile and to ensure the juvenile's presence at all
future proceedings." § 242.24(b)(3). Finally, in "unusual and compelling circumstances and in
the discretion of the [INS] district director or chief patrol agent," juveniles may be released to
other adults who execute a care and attendance agreement. § 242.24(b)(4).
If the juvenile is not released under the foregoing provision, the regulation requires a designated
INS official, the "Juvenile Coordinator," to locate "suitable placement . . . in a facility designated
for the occupancy of juveniles." § 242.24(c). The Service may briefly hold the minor in an-INS
detention facility having separate accommodations for juveniles," § 242.24(d), but under the

terms of the consent decree resolving respondents' conditions of detention claims, the INS must
within 72 hours of arrest place alien juveniles in a facility that meets or exceeds the standards
established by the Alien Minors Care Program of the Community Relations Service (CRS),
Department of Justice, 52 Fed. Reg. 15569 (1987). See Memorandum of Understanding Re
Compromise of Class Action: Conditions of Detention, Flores v. Meese, No. 85-4544%RJK (Px)
(CD Cal., Nov. 30, 1987) (incorporating the CRS notice and program description), reprinted in
App. to Pet. for Cert. 148a 205a (hereinafter Juvenile Care Agreement).
Juveniles placed in these facilities are deemed to be in INS detention "because of issues of
payment and authorization of medical care." 53 Fed. Reg., at 17449. "Legal custody" rather than
"detention" more accurately describes the reality of the arrangement, however, since these are
not correctional institutions but facilities that meet "state licensing requirements for the provision
of shelter care, foster care, group care, and related services to dependent children," Juvenile Care
Agreement 176a, and are operated "in an open type of setting without a need for extraordinary
security measures," id., at 173a. The facilities must provide, in accordance with "applicable child
welfare statutes and generally accepted child welfare standards, practices, principles and
procedures," id., at 157a, an extensive list of services, including physical care and maintenance,
individual and group counseling, education, recreation and leisure time activities, family
reunification services, and access to religious services, visitors, and legal assistance, id., at 159a,
178a 185a.
Although the regulation replaced the Western Region release policy that had been the focus of
respondents' constitutional claims, respondents decided to maintain the litigation as a challenge
to the new rule. Just a week after the regulation took effect, in a brief, unpublishedorder that
referred only to unspecified "due process grounds," the District Court granted summary
judgment to respondents and invalidated the regulatory scheme in three important respects.
Flores v. Meese, No. CV 854544-RJK (Px) (CD Cal., May 25, 1988), App. to Pet. for Cert. 146a.
First, the court ordered the INS to release "any minor otherwise eligible for release . . . to his
parents, guardian, custodian, conservator, or other responsible adult party." Ibid. (emphasis
added). Second, the order dispensed with the regulation's requirement that unrelated custodians
formally agree to care for the juvenile, 8 CFR §§ 242.24(b)(3) and (4) (1992), in addition to
ensuring his attendance at future proceedings. Finally, the District Court rewrote the related INS
regulations that provide for an initial determination of prima facie deportability and release
conditions before an INS examiner, see § 287.3, with review by an immigration judge upon the
alien's request, see § 242.2(d). It decreed instead that an immigration judge hearing on probable
cause and release restrictions should be provided "forthwith" after arrest, whether or not the
juvenile requests it. App. to Pet. for Cert. 146a.
A divided panel of the Court of Appeals reversed. Flores v. Meese, 934 F. 2d 991 (CA9 1990).
The Ninth Circuit voted to rehear the case and selected an eleven judge en banc court. See Ninth
Circuit Rule 35-3. That court vacated the panel opinion and affirmed the District Court order "in
all respects." Flores v. Meese, 942 F. 2d 1352, 1365 (1991). One judge dissented in part, see id.,
at 1372-1377 (opinion of Rymer, J.), and four in toto, see id., at 1377-1385 (opinion of Wallace,
C. J.). We granted certiorari. 502 U. S. ___ (1992).

Respondents make three principal attacks upon INS regulation 242.24. First, they assert that
alien juveniles suspected of being deportable have a "fundamental" rightto "freedom from
physical restraint," Brief for Respondents 16, and it is therefore a denial of "substantive due
process" to detain them, since the Service cannot prove that it is pursuing an important
governmental interest in a manner narrowly tailored to minimize the restraint on liberty.
Secondly, respondents argue that the regulation violates "procedural due process," because it
does not require the Service to determine, with regard to each individual detained juvenile who
lacks an approved custodian, whether his best interests lie in remaining in INS custody or in
release to some other "responsible adult." Finally, respondents contend that even if the INS
regulation infringes no constitutional rights, it exceeds the Attorney General's authority under 8
U.S.C. § 1252(a)(1). We find it economic to discuss the objections in that order, though we of
course reach the constitutional issues only because we conclude that the respondents' statutory
argument fails. [n.3]
Before proceeding further, however, we make two important observations. First, this is a facial
challenge to INS regulation 242.24. Respondents do not challenge its application in a particular
instance; it had not yet been applied in a particular instance--because it was not yet in existence-when their suit was brought (directed at the 1984 Western Region release policy), and it hadbeen
in effect only a week when the District Court issued the judgment invalidating it. We have before
us no findings of fact, indeed no record, concerning the INS's interpretation of the regulation or
the history of its enforcement. We have only the regulation itself and the statement of basis and
purpose that accompanied its promulgation. To prevail in such a facial challenge, respondents
"must establish that no set of circumstances exists under which the [regulation] would be valid."
United States v. Salerno, 481 U.S. 739, 745 (1987). That is true as to both the constitutional
challenges, see Schall v. Martin, 467 U.S. 253, 268, n. 18 (1984), and the statutory challenge, see
NCIR, 502 U. S., at ___ (slip op., at 4-5).
The second point is related. Respondents spend much time, and their amici even more,
condemning the conditions under which some alien juveniles are held, alleging that the
conditions are so severe as to belie the Service's stated reasons for retaining custody--leading,
presumably, to the conclusion that the retention of custody is an unconstitutional infliction of
punishment without trial. See Salerno, supra, at 746-748; Wong Wing v. United States, 163 U.S.
228, 237 (1896). But whatever those conditions might have been when this litigation began, they
are now (at least in the Western Region, where all members of the respondents' class are held)
presumably in compliance with the extensive requirements set forth in the Juvenile Care
Agreement that settled respondents' claims regarding detention conditions, see supra, at 5. The
settlement agreement entitles respondents to enforce compliance with those requirements in the
District Court, see Juvenile Care Agreement 148a 149a, which they acknowledge they have not
done, Tr. of Oral Arg. 43. We will disregard the effort to reopen those settled claims by alleging,
for purposes of the challenges to the regulation, that the detention conditions are other than what
the consent decree says they must be.
Respondents' "substantive due process" claim relies upon our line of cases which interprets the
Fifth and Fourteenth Amendments' guarantee of "due process of law" to include a substantive
component, which forbids the government to infringe certain "fundamental" liberty interests at
all, no matter what process is provided, unless the infringement is narrowly tailored to serve a

compelling state interest. See, e. g., Collins v. City of Harker Heights, 503 U. S. ___, ___ (1992)
(slip op., at 9); Salerno, supra, at 746; Bowers v. Hardwick, 478 U.S. 186, 191 (1986).
"Substantive due process" analysis must begin with a careful description of the asserted right, for
"[t]he doctrine of judicial self restraint requires us to exercise the utmost care whenever we are
asked to break new ground in this field." Collins, supra, at ___ (slip op., at 9); see Bowers v.
Hardwick, supra, at 194-195. The "freedom from physical restraint" invoked by respondents is
not at issue in this case. Surely not in the sense of shackles, chains, or barred cells, given the
Juvenile Care Agreement. Nor even in the sense of a right to come and go at will, since, as we
have said elsewhere, "juveniles, unlike adults, are always in some form of custody," Schall,
supra, at 265, and where the custody of the parent or legal guardian fails, the government may
(indeed, we have said must) either exercise custody itself or appoint someone else to do so. Ibid.
Nor is the right asserted the right of a child to be released from all other custody into the custody
of its parents, legal guardian, or even close relatives: the challenged regulation requires such
release when it is sought. Rather, the right at issue is the alleged right of a child who has no
available parent, close relative, or legal guardian, and for whom the government is responsible,
to be placed in the custody of a willing and able private custodian rather than of a government
operated or government selected child care institution.
If there exists a fundamental right to be released intowhat respondents inaccurately call a "non
custodial setting," Brief for Respondents 18, we see no reason why it would apply only in the
context of government custody incidentally acquired in the course of law enforcement. It would
presumably apply to state custody over orphans and abandoned children as well, giving federal
law and federal courts a major new role in the management of state orphanages and other child
care institutions. Cf. Ankenbrandt v. Richards, 504 U. S. ___, ___ (1992) (slip op., at 14). We
are unaware, however, that any court--aside from the courts below--has ever held that a child has
a constitutional right not to be placed in a decent and humane custodial institution if there is
available a responsible person unwilling to become the child's legal guardian but willing to
undertake temporary legal custody. The mere novelty of such a claim is reason enough to doubt
that "substantive due process" sustains it; the alleged right certainly cannot be considered " `so
rooted in the traditions and conscience of our people as to be ranked as fundamental.' " Salerno,
supra, at 751 (quoting Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)). Where a juvenile has
no available parent, close relative, or legal guardian, where the government does not intend to
punish the child, and where the conditions of governmental custody are decent and humane, such
custody surely does not violate the Constitution. It is rationally connected to a governmental
interest in "preserving and promoting the welfare of the child," Santosky v. Kramer, 455 U.S.
745, 766 (1982), and is not punitive since it is not excessive in relation to that valid purpose. See
Schall, supra, at 269.
Although respondents generally argue for the categorical right of private placement discussed
above, at some points they assert a somewhat more limited constitutional right: the right to an
individualized hearing on whether private placement would be in the child's "best interests"-followed by private placement if the answer is inthe affirmative. It seems to us, however, that if
institutional custody (despite the availability of responsible private custodians) is not
unconstitutional in itself, it does not become so simply because it is shown to be less desirable
than some other arrangement for the particular child. "The best interests of the child," a
venerable phrase familiar from divorce proceedings, is a proper and feasible criterion for making

the decision as to which of two parents will be accorded custody. But it is not traditionally the
sole criterion--much less the sole constitutional criterion--for other, less narrowly channeled
judgments involving children, where their interests conflict in varying degrees with the interests
of others. Even if it were shown, for example, that a particular couple desirous of adopting a
child would best provide for the child's welfare, the child would nonetheless not be removed
from the custody of its parents so long as they were providing for the child adequately. See
Quilloin v. Walcott, 434 U.S. 246, 255 (1978). Similarly, "the best interests of the child" is not
the legal standard that governs parents' or guardians' exercise of their custody: so long as certain
minimum requirements of child care are met, the interests of the child may be subordinated to
the interests of other children, or indeed even to the interests of the parents or guardians
themselves. See, e. g., R. C. N. v. State, 141 Ga. App. 490, 491, 233 S. E. 2d 866, 867 (1977).
"The best interests of the child" is likewise not an absolute and exclusive constitutional criterion
for the government's exercise of the custodial responsibilities that it undertakes, which must be
reconciled with many other responsibilities. Thus, child care institutions operated by the state in
the exercise of its parens patriae authority, see Schall, supra, at 265, are not constitutionally
required to be funded at such a level as to provide the best schooling or the best health care
available; nor does the Constitution require them to substitute, wherever possible, private
nonadoptive custody for institutional care. Andthe same principle applies, we think, to the
governmental responsibility at issue here, that of retaining or transferring custody over a child
who has come within the Federal Government's control, when the parents or guardians of that
child are nonexistent or unavailable. Minimum standards must be met, and the child's
fundamental rights must not be impaired; but the decision to go beyond those requirements--to
give one or another of the child's additional interests priority over other concerns that compete
for public funds and administrative attention--is a policy judgment rather than a constitutional
imperative.
Respondents' "best interests" argument is, in essence, a demand that the INS program be
narrowly tailored to minimize the denial of release into private custody. But narrow tailoring is
required only when fundamental rights are involved. The impairment of a lesser interest (here,
the alleged interest in being released into the custody of strangers) demands no more than a
"reasonable fit" between governmental purpose (here, protecting the welfare of the juveniles who
have come into the government's custody) and the means chosen to advance that purpose. This
leaves ample room for an agency to decide, as the INS has, that administrative factors such as
lack of child placement expertise favor using one means rather than another. There is, in short,
no constitutional need for a hearing to determine whether private placement would be better, so
long as institutional custody is (as we readily find it to be, assuming compliance with the
requirements of the consent decree) good enough.
If we harbored any doubts as to the constitutionality of institutional custody over unaccompanied
juveniles, they would surely be eliminated as to those juveniles (concededly the overwhelming
majority of all involved here) who are aliens. "For reasons long recognized as valid, the
responsibility for regulating the relationship between the United States and our alien visitors has
been committed to the political branches of the Federal Government." Mathewsv. Diaz, 426 U.S.
67, 81 (1976). " `[O]ver no conceivable subject is the legislative power of Congress more
complete.' " Fiallo v. Bell, 430 U.S. 787, 792 (1977) (quoting Oceanic Steam Navigation Co. v.
Stranahan, 214 U.S. 320, 339 (1909)). Thus, " in the exercise of its broad power over

immigration and naturalization, `Congress regularly makes rules that would be unacceptable if
applied to citizens.' " 430 U. S., at 792 (quoting Mathews v. Diaz, supra, at 79-80). Respondents
do not dispute that Congress has the authority to detain aliens suspected of entering the country
illegally pending their deportation hearings, see Carlson v. Landon, 342 U.S. 524, 538 (1952);
Wong Wing v. United States, 163 U. S., at 235. And in enacting the precursor to 8 U.S.C. §
1252(a), Congress eliminated any presumption of release pending deportation, committing that
determination to the discretion of the Attorney General. See Carlson v. Landon, supra, at 538540. Of course, the INS regulation must still meet the (unexacting) standard of rationally
advancing some legitimate governmental purpose--which it does, as we shall discuss later in
connection with the statutory challenge.
Respondents also argue, in a footnote, that the INS release policy violates the "equal protection
guarantee" of the Fifth Amendment because of the disparate treatment evident in (1) releasing
alien juveniles with close relatives or legal guardians but detaining those without, and (2)
releasing to unrelated adults juveniles detained pending federal delinquency proceedings, see 18
U.S.C. § 5034 but detaining unaccompanied alien juveniles pending deportation proceedings.
The tradition of reposing custody in close relatives and legal guardians is in our view sufficient
to support the former distinction; and the difference between citizens and aliens is adequate to
support the latter.
We turn now from the claim that the INS cannotdeprive respondents of their asserted liberty
interest at all, to the "procedural due process" claim that the Service cannot do so on the basis of
the procedures it provides. It is well established that the Fifth Amendment entitles aliens to due
process of law in deportation proceedings. See The Japanese Immigrant Case, 189 U.S. 86, 100101 (1903). To determine whether these alien juveniles have received it here, we must first
review in some detail the procedures the INS has employed.
Though a procedure for obtaining warrants to arrest named individuals is available, see 8 U.S.C.
§ 1252(a)(1); 8 CFR § 242.2(c)(1) (1992), the deportation process ordinarily begins with a
warrantless arrest by an INS officer who has reason to believe that the arrestee "is in the United
States in violation of any [immigration] law or regulation and is likely to escape before a warrant
can be obtained," 8 U.S.C. § 1357(a)(2). Arrested aliens are almost always offered the choice of
departing the country voluntarily, 8 U.S.C. § 1252(b) (1988 ed., Supp. III); 8 CFR § 242.5
(1992), and as many as 98% of them take that course. See INS v. Lopez Mendoza, 468 U.S. 1032,
1044 (1984). Before the Service seeks execution of a voluntary departure form by a juvenile,
however, the juvenile "must in fact communicate with either a parent, adult relative, friend, or
with an organization found on the free legal services list." 8 CFR § 242.24(g) (1992). [n.4] If the
juvenile does not seek voluntary departure, he must be brought before an INS examining officer
within 24 hours of his arrest. § 287.3; see 8 U.S.C. § 1357(a)(2). The examining officer is a
member of the Service's enforcement staff, but must be someone other than thearresting officer
(unless no other qualified examiner is readily available). 8 CFR § 287.3 (1992). If the examiner
determines that "there is prima facie evidence establishing that the arrested alien is in the United
States in violation of the immigration laws," ibid., a formal deportation proceeding is initiated
through the issuance of an order to show cause, § 242.1, and within 24 hours the decision is
made whether to continue the alien juvenile in custody or release him, § 287.3.

The INS notifies the alien of the commencement of a deportation proceeding and of the decision
as to custody by serving him with a Form I 221S (reprinted in App. to Brief for Petitioners 7a 8a)
which, pursuant to the Immigration Act of 1990, 8 U.S.C. § 1252b(a)(3)(A) (1988 ed., Supp. III),
must be in English and Spanish. The front of this form notifies the alien of the allegations against
him and the date of his deportation hearing. The back contains a section entitled "NOTICE OF
CUSTODY DETERMINATION," in which the INS officer checks a box indicating whether the
alien will be detained in the custody of the Service, released on recognizance, or released under
bond. Beneath these boxes, the form states: "You may request the Immigration Judge to
redetermine this decision." See 8 CFR § 242.2(c)(2) (1992). (The immigration judge is a quasi
judicial officer in the Executive Office for Immigration Review, a division separated from the
Service's enforcement staff. § 3.10.) The alien must check either a box stating "I do" or a box
stating "[I] do not request a redetermination by an Immigration Judge of the custody decision,"
and must then sign and date this section of the form. If the alien requests a hearing and is
dissatisfied with the outcome, he may obtain further review by the Board of Immigration
Appeals, § 242.2(d); § 3.1(b)(7), and by the federal courts, see, e. g., Carlson v. Landon, supra,
at 529, 531.
Respondents contend that this procedural system is unconstitutional because it does not require
the Serviceto determine in the case of each individual alien juvenile that detention in INS
custody would better serve his interests than release to some other "responsible adult." This is
just the "substantive due process" argument recast in "procedural due process" terms, and we
reject it for the same reasons.
The District Court and the en banc Court of Appeals concluded that the INS procedures are
faulty because they do not provide for automatic review by an immigration judge of the initial
deportability and custody determinations. See 942 F. 2d, at 1364. We disagree. At least insofar as
this facial challenge is concerned, due process is satisfied by giving the detained alien juveniles
the right to a hearing before an immigration judge. It has not been shown that all of them are too
young or too ignorant to exercise that right when the form asking them to assert or waive it is
presented. Most are 16 or 17 years old and will have been in telephone contact with a responsible
adult outside the INS--sometimes a legal services attorney. The waiver, moreover, is revocable:
the alien may request a judicial redetermination at any time later in the deportation process. See
8 CFR § 242.2(d) (1992); Matter of Uluocha, 20 I. & N. Dec. ___ (Interim Dec. 3124, BIA
1989). We have held that juveniles are capable of "knowingly and intelligently" waiving their
right against self incrimination in criminal cases. See Fare v. Michael C., 442 U.S. 707, 724-727
(1979); see also United States v. Saucedo Velasquez, 843 F. 2d 832, 835 (CA5 1988) (applying
Fare to alien juvenile). The alleged right to redetermination of prehearing custody status in
deportation cases is surely no more significant.
Respondents point out that the regulations do not set a time period within which the immigration
judge hearing, if requested, must be held. But we will not assume, on this facial challenge, that
an excessive delay will invariably ensue--particularly since there is no evidence of such
delay, even in isolated instances. Cf. Matter of Chirinos, 16 I. & N. Dec. 276 (BIA 1977).
Respondents contend that the regulation goes beyond the scope of the Attorney General's
discretion to continue custody over arrested aliens under 8 U.S.C. § 1252(a)(1). That contention

must be rejected if the regulation has a " `reasonable foundation,' " Carlson v. Landon, supra, at
541, that is, if it rationally pursues a purpose that it is lawful for the INS to seek. See also NCIR,
502 U. S., at ___ (slip op., at 11). We think that it does.
The statement of basis and purpose accompanying promulgation of regulation 242.42, in
addressing the question "as to whose custody the juvenile should be released," began with the
dual propositions that "concern for the welfare of the juvenile will not permit release to just any
adult" and that "the Service has neither the expertise nor the resources to conduct home studies
for placement of each juvenile released." Detention and Release of Juveniles, 53 Fed. Reg.
17449, 17449 (1988). The INS decided to "strik[e] a balance" by defining a list of presumptively
appropriate custodians while maintaining the discretion of local INS directors to release detained
minors to other custodians in "unusual and compelling circumstances." Ibid. The list begins with
parents, whom our society and this Court's jurisprudence have always presumed to be the
preferred and primary custodians of their minor children. See Parham v. J. R., 442 U.S. 584,
602-603 (1979). The list extends to other close blood relatives, whose protective relationship
with children our society has also traditionally respected. See Moore v. East Cleveland, 431 U.S.
494 (1977); compare Village of Bell Terre v. Boras, 416 U.S. 1 (1974). And finally, the list
includes persons given legal guardianship by the States, which we have said possess "special
proficiency" in the field of domestic relations, including child custody. Ankenbrandt v. Richards,
504 U. S., at ___ (slip op., at 14). When neither parent, close relative, or state appointed guardian
is immediately available, [n.5] the INS will normally keep legal custody of the juvenile, place him
in a government supervised and state licensed shelter care facility, and continue searching for a
relative or guardian, although release to others is possible in unusual cases. [n.6]
Respondents object that this scheme is motivated purely by "administrative convenience," a
charge echoed by the dissent, see, e. g., post, at 1-2. This fails to grasp the distinction between
administrative convenience (or, to speak less pejoratively, administrative efficiency) as the
purpose of a policy--for example, a policy of not considering late filed objections--and
administrative efficiency as the reason for selecting one means of achieving a purpose over
another. Only the latter is at issue here. Therequisite statement of basis and purpose published by
the INS upon promulgation of regulation 242.24 declares that the purpose of the rule is to protect
"the welfare of the juvenile," 53 Fed. Reg., at 17449, and there is no basis for calling that false.
(Respondents' contention that the real purpose was to save money imputes not merely mendacity
but irrationality, since respondents point out that detention in shelter care facilities is more
expensive than release.) Because the regulation involves no deprivation of a "fundamental" right,
the Service was not compelled to ignore the costs and difficulty of alternative means of
advancing its declared goal. Compare Stanley v. Illinois, 405 U.S. 645, 656-657 (1972). It is
impossible to contradict the Service's assessment that it lacks the "expertise," and is not
"qualified," to do individualized child placement studies, 53 Fed. Reg., at 17449, and the right
alleged here provides no basis for this Court to impose upon what is essentially a law
enforcement agency the obligation to expend its limited resources in developing such expertise
and qualification. [n.7] That reordering of priorities is for Congress--which has shown, we may
say, no inclination to shrink from the task. See, e. g., 8 U.S.C. § 1154(c) (requiring INS to
determine if applicants for immigrationare involved in "sham" marriages). We do not hold, as the
dissent contends, that "minimizing administrative costs" is adequate justification for the Service's
detention of juveniles, post, at 1; but we do hold that a detention program justified by the need to

protect the welfare of juveniles is not constitutionally required to give custody to strangers if that
entails the expenditure of administrative effort and resources that the Service is unwilling to
commit. [n.8]
Respondents also contend that the INS regulation violates the statute because it relies upon a
"blanket" presumption of the unsuitability of custodians other thanparents, close relatives, and
guardians. We have stated that, at least in certain contexts, the Attorney General's exercise of
discretion under § 1252(a)(1) requires "some level of individualized determination." NCIR, 502
U. S., at ___ (slip op., at 11); see also Carlson v. Landon, 342 U. S., at 538. But as NCIR itself
demonstrates, this does not mean that the Service must forswear use of reasonable presumptions
and generic rules. See 502 U. S., at ___, n. 11 (slip op., at 12-13, n. 11); cf. Heckler v. Campbell,
461 U.S. 458, 467 (1983). In the case of each detained alien juvenile, the INS makes those
determinations that are specific to the individual and necessary to accurate application of the
regulation: Is there reason to believe the alien deportable? Is the alien under 18 years of age?
Does the alien have an available adult relative or legal guardian? Is the alien's case so
exceptional as to require consideration of release to someone else? The particularization and
individuation need go no further than this. [n.9]
Finally, respondents claim that the regulation is an abuse of discretion because it permits the
INS, once having determined that an alien juvenile lacks an available relative or legal guardian,
to hold the juvenile in detention indefinitely. That is not so. The period of custody is inherently
limited by the pending deportation hearing, which must be concluded with "reasonable dispatch"
to avoid habeas corpus. 8 U.S.C. § 1252(a)(1); cf. Salerno v. United States, 481 U.S. 739, 747
(1987) (noting time limits placed on pretrial detention by the Speedy Trial Act). It is expected
that alien juveniles will remain in INS custody an average of only 30 days. See Juvenile Care
Agreement 178a. There is no evidence that alien juveniles are being held for undue periods
pursuant to regulation 242.24, or that habeas corpus is insufficient to remedy particular abuses.
[n.10]
And the reasonableness of the Service's negative assessment of putative custodians who fail
to obtain legal guardianship would seem, if anything, to increase as time goes by.
***
We think the INS policy now in place is a reasonable response to the difficult problems
presented when the Service arrests unaccompanied alien juveniles. It may well be that other
policies would be even better, but "we are [not] a legislature charged with formulating public
policy." Schall v. Martin, 467 U. S., at 281. On its face, INS regulation 242.24 accords with both
the Constitution and the relevant statute.
The judgment of the Court of Appeals is reversed, and the case is remanded for further
proceedings consistent with this opinion.
It is so ordered.

Notes
1 Title 8 U.S.C. 1252(a)(1), 66 Stat. 208, as amended, provides:

%[A]ny such alien taken into custody may, in the discretion of the Attorney General and pending
such final determination of deportability, (A) be continued in custody; or (B) be released under
bond . . . containing such conditions as the Attorney General may prescribe; or (C) be released
on conditional parole. But such bond or parole . . . may be revoked at any time by the Attorney
General, in his discretion . . . ."
The Attorney General's discretion to release aliens convicted of aggravated felonies is narrower.
See 8 U.S.C. § 1252(a)(2) (1988 ed.,Supp. III).
2 Exclusion proceedings, which are not at issue in the present case, involve aliens apprehended
before "entering" the United States, as that term is used in the immigration laws. See Leng May
Ma v. Barber, 357 U.S. 185, 187 (1958).
3 The District Court and all three judges on the Court of Appeals panel held in favor of the INS
on this statutory claim, see Flores v. Meese, 934 F. 2d 991, 995, 997-1002 (CA9 1991); id., at
1015 (Fletcher, J., dissenting); the en banc court (curiously) did not address the claim,
proceeding immediately to find the rule unconstitutional. Although respondents did not cross
petition for certiorari on the statutory issue, they may legitimately defend their judgment on any
ground properly raised below. See Washington v. Confederated Bands and Tribes of Yakima
Indian Nation, 439 U.S. 463, 476, n. 20 (1979). The INS does not object to our considering the
issue, and we do so in order to avoid deciding constitutional questions unnecessarily. See Jean v.
Nelson, 472 U.S. 846, 854 (1985).
4 Alien juveniles from Canada and Mexico must be offered the opportunity to make a telephone
call but need not in fact do so, see 8 CFR § 242.24(g) (1992); the United States has treaty
obligations to notify diplomatic or consular officers of those countries whenever their nationals
are detained, see § 242.2(g).
5 The regulation also provides for release to any person designated by a juvenile's parent or
guardian as "capable and willing to care for the juvenile's well being." 8 CFR § 242.24(b)(3)
(1992). "[To] ensur[e] that the INS is actually receiving the wishes of the parent or guardian," 53
Fed. Reg. 17449, 17450 (1988), the designation must be in the form of a sworn affidavit
executed before an immigration or consular officer.
6 The dissent maintains that, in making custody decisions, the INS cannot rely on "[c]ategorical
distinctions between cousins and uncles, or between relatives and godparents or other
responsible persons," because "[d]ue process demands more, far more." Post, at 25-26.
Acceptance of such a proposition would revolutionize much of our family law. Categorical
distinctions between relatives and nonrelatives, and between relatives of varying degree of
affinity, have always played a predominant role in determining child custody and in innumerable
other aspects of domestic relations. The dissent asserts, however, that it would prohibit such
distinctions only for the purpose of "prefer[ring] detention [by which it means institutional
detention] to release," and accuses us of "mischaracteriz[ing] the issue" in suggesting otherwise.
Post, at 26, n. 29. It seems to us that the dissent mischaracterizes the issue. The INS uses the
categorical distinction between relatives and nonrelatives not to deny release, but to determine
which potential custodians will be accepted without the safeguard of state decreed guardianship.

7 By referring unrelated persons seeking custody to state guardianship procedures, the INS is
essentially drawing upon resources and expertise that are already in place. Respondents'
objection to this is puzzling, in light of their assertion that the States generally view unrelated
adults as appropriate custodians. See post, at 6, n. 7 (dissent) (collecting state statutes). If that is
so, one wonders why the individuals and organizations respondents allege are eager to accept
custody do not rush to state court, have themselves appointed legal guardians (temporary or
permanent, the States have procedures for both), and then obtain the juveniles' release under the
terms of the regulation. Respondents and their amici do maintain that becoming a guardian can
be difficult, but the problems they identify--delays in processing, the need to ensure that existing
parental rights are not infringed, the "bureaucratic gauntlet"--would be no less significant were
the INS to duplicate existing state procedures.
8 We certainly agree with the dissent that this case must be decided in accordance with
"indications of congressional policy," post, at 15-16. The most pertinent indication, however, is
not, as the dissent believes, the federal statute governing detention of juveniles pending
delinquency proceedings, 18 U.S.C. § 5034 but the statute under which the Attorney General is
here acting, 8 U.S.C. § 1252(a)(1). That grants the Attorney General discretion to determine
when temporary detention pending deportation proceedings is appropriate, and makes his
exercise of that discretion "presumptively correct and unassailable except for abuse." Carlson v.
Landon, 342 U.S. 524, 540 (1952). We assuredly cannot say that the decision to rely on
universally accepted presumptions as to the custodial competence of parents and close relatives,
and to defer to the expertise of the States regarding the capabilities of other potential custodians,
is an abuse of this broad discretion simply because it does not track policies applicable outside
the immigration field. See NCIR, 502 U. S. ___, ___ (1991) (slip op., at 9). Moreover, reliance
upon the States to determine guardianship is quite in accord with what Congress has directed in
other immigration contexts. See 8 U.S.C. § 1154(d) (INS may not approve immigration petition
for an alien juvenile orphan being adopted unless "a valid home study has been favorably
recommended by an agency of the State of the child's proposed residence, or by an agency
authorized by that State to conduct such a study"); § 1522(d)(2)(B)(ii) (for refugee children
unaccompanied by parents or close relatives, INS shall "attempt to arrange . . . placement under
the laws of the States"); see also 45 CFR § 400.113 (1992) (providing support payments under §
1522 until the refugee juvenile is placed with a parent or with another adult "to whom legal
custody and/or guardianship is granted under State law").
9 The dissent would mandate fully individualized custody determinations for two reasons. First,
because it reads Carlson v. Landon, supra, as holding that the Attorney General may not employ
"mere presumptions" in exercising his discretion. Post, at 19-20. But it was only the dissenters in
Carlson who took such a restrictive view. See 342 U. S., at 558-559, 563-564, 568 (Frankfurter,
J., dissenting). Second, because it believes that § 1252(a) must be interpreted to require
individualized hearings in order to avoid " `constitutional doubts.' " Post, at 16 (quoting United
States v. Witkovich, 353 U.S. 194, 199 (1957)); see post, at 22. The "constitutional doubts"
argument has been the last refuge of many an interpretive lost cause. Statutes should be
interpreted to avoid serious constitutional doubts, Witkovich, supra, at 202, not to eliminate all
possible contentions that the statute might be unconstitutional. We entertain no serious doubt that

the Constitution does not require any more individuation than the regulation provides, see supra,
at 10-12, 16, and thus find no need to supplement the text of § 1252(a).
10 The dissent's citation of a single deposition from 1986, post, at 5 and n. 6, is hardly proof that
"excessive delay" will result in the %typical" case, post, at 6, under regulation 242.24, which was
not promulgated until mid 1988.
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I.

INTRODUCTION:

Thousands of alien juveniles enter the United States every year, particularly at the Mexican
border. They come from all over the world escaping from poverty, abuse, or persecution. Many
arrive unaccompanied by adults and without legal immigration status.ii Most of these juveniles are
in their teens, but some are as young as infants. The Department of Homeland Security ("DHS")
apprehends some of these juveniles at the border or port of entry for lack of proper documents or for
crossing the border without inspection. Over the past decade, the Department of Homeland
Security ("DHS") has apprehended an increasing number of alien juveniles, of whom approximately
seventy percent were unaccompanied minors.iii Annually, the DHS detains more than 4,700
unaccompanied alien juveniles at more than 90 juvenile detention centers, the majority of which are
secure detention centers.iv Due to the increase in the number of detained juveniles, the DHS added
400 new detention bed spaces for juveniles under the age of eighteen between December 1995 and
1998.v Between October 7 and October 14, 1996, the DHS detained 241 juveniles. Twenty eight
percent of the detained juveniles were fifteen or under, and five percent were under ten years of age.
More than half of the juveniles remain in detention for over a month, and twenty percent had been
in detention for more than four months.vi
i

Once the DHS apprehends the juveniles, they are placed in removal proceedings before the
Executive Office for Immigration Review (EOIR, i.e. Immigration Court).vii Like other aliens who
are subject to removal proceedings, juveniles are entitled to counsel without any cost to the
government.viii Although the government has no statutory obligation to provide legal counsel for
aliens who cannot afford their own attorneys, the DHS regulations impose on DHS officials and
immigration judges the duty to inform aliens of their right to counsel.ix DHS also must inform them
of the existence of free legal services provided by non-governmental organizations, legal aid clinics,
and pro bono lawyers’ associations groups.x 8 CFR 240.10(c) reflects the recognition that
unaccompanied alien minors are often incompetent to participate in or even comprehend the nature
of legal proceedings.xi It precludes an immigration judge from accepting an admission to a charge
of deportability made by an unaccompanied and underrepresented minor under the age of sixteen
and not accompanied by a guardian, relative, or friend.xii
Unfortunately, current DHS procedures encourage the detained aliens to waive the right to a
hearing and elect voluntary departure.xiii Thus, precluding the detained aliens from applying for
different types of relief that might be available for them in Court. Due to unavailability of counsel,
illiteracy in English, inadequate translation, ignorance of the United States' culture and judicial
system, lack of knowledge of their legal rights, unaccompanied detained juveniles often waive their
right to a deportation hearing and consent to voluntary departure without knowledge that there are
other alternatives available.xiv For the waiver to be valid, it must be "knowing, voluntary, and
intelligent" because the detained juveniles have substantial interests in the many alternatives
available under the Immigration and Nationality Act.xv
This paper examines the different sources of law that govern the treatment of alien juveniles,
the different types of immigration relief available to them, and the effect of juvenile adjudication of
delinquency on their immigration status. Part I summarizes the laws governing the treatment of
juveniles under international law and the United States laws, regulations, and procedures. Part II
enumerates the immigration remedies that alien juveniles can pursue in Immigration Court. Part III
lists the other immigration remedies that alien juveniles can apply for with the DHS. Part IV

discusses the effect of a juvenile adjudication on the immigration status of alien juveniles. The
paper concludes with a list of suggestions to improve these conditions.
II.

Legal Background:

The treatment of alien juveniles and the rules governing the appropriate conditions of
detention of unaccompanied alien juveniles are governed by international law, United States law,
and the DHS Juvenile Protocol Manual, which contains DHS policies and procedures. One of the
main constraints on detention policy is related to the conditions of confinement.xvi Because DHS
may detain aliens only to the extent necessary to assure their presence for proceedings and not in
order to punish them, their detention is regarded as civil and not criminal in nature.xvii Just as the
civil nature of removal proceedings deprives aliens of certain rights associated with the criminal
process, the civil nature of removal implies greater obligations on the DHS than the criminal
proceedings with respect to the conditions of confinement.xviii Under the Federal Tort Claims Act,
negligence in exercising the agency's custodial responsibilities may subject the DHS and/or its
officials individually to liability to a detainee and to third parties injured in custody.xix
A.

International law:

Several international treaties, conventions, and enactments focus entirely, or in part, on the
protection of juveniles in general and incarcerated juveniles in particular. The most authoritative is
the United Nations Convention on the Rights of the Child.xx The convention recognizes that
children are entitled to special care and assistance, and that the best interest of the child must be a
primary consideration in all actions concerning the children.xxi Article 37 provides specific
protection for detained children.xxii It prohibits subjecting children to cruel, inhumane, or degrading
treatment or punishments. It states categorically that arrest and detention must be "used only as a
measure of last resort and for the shortest appropriate period of time."xxiii Article 37 lists the
following rights for children deprived of their liberty: to maintain contact with their family through
letters and visits, to have timely access to legal assistance, to be able to challenge their detention
before an impartial, independent authority.xxiv
Similarly, the International Covenant on Civil and Political Rights, ratified by the United
States in 1992, mandates that detained juveniles be separated from adults, and be "accorded
treatment appropriate to their age and legal status."xxv The United Nations General Assembly
promulgated comprehensive rules to govern the treatment of detained juveniles.xxvi These rules
establish that the conditions of detention facilities should guarantee to detained juveniles "the
benefit of meaningful activities and programs which would serve to promote and sustain their health
and self-respect."xxvii The Protocol Relating to the Status of Refugees prohibits the expulsion of any
individual who has a well-founded fear of being persecuted on account of race, religion, nationality,
and membership of a particular social group or political opinion.xxviii
B.

United States Constitutional and Statutory Laws:

Based on its plenary power, the United States has the right to exclude aliensxxix, but once
they are inside its borders, whether legally or not, aliens are entitled to the guarantees of the Fifth
Amendment's due process of law.xxx The Supreme Court stated that the right to a deportation
hearing "involves issues basic to human liberty and happiness and, in the present upheavals in lands
to which aliens may be returned, perhaps to life itself."xxxi The Immigration and Nationality Act has

established specific requirements for removal proceedings.xxxii At the hearing, the alien has the right
to be represented by counsel,xxxiii present evidence, cross- examine witnesses, and scrutinize and
object to evidence offered by the Justice Department's attorney.xxxiv The Immigration judge must
inform aliens of available procedural rights and free legal services.xxxv
In1967, the Supreme Court noted that the Fourteenth Amendment and the Bill of Rights
apply to juveniles.xxxvi The Court held that a juvenile in delinquency proceedings must be afforded
Constitutional due process protections including notice of charges, access to legal counsel, and the
right to confront and cross-examine witnesses.xxxvii The Supreme Court reaffirmed this principle in
1979, declaring that "a child, merely on account of his minority, is not beyond the protection of the
Constitution."xxxviii Outside the context of criminal proceedings, the Supreme Court stated that, in
resisting commitment to a mental institution, a juvenile has a "substantial liberty interest in not
being confined unnecessarily."xxxix Moreover, the Juvenile Justice and Delinquency Prevention Act,
which was enacted to protect juveniles' due process rights, establishes a presumption for the release
of juveniles to a responsible party rather than detention.xl According to § 504 of the statute, a
juvenile may be detained if the magistrate determines, after a hearing at which the juvenile is
represented by Counsel, that detention is required to ensure the juvenile's timely appearance in court
or to secure his safety or that of others.xli
The Court has long recognized that most constitutional provisions are applicable to
noncitizens, including those who enter the U.S. without inspection or who otherwise violate
immigration laws.xlii In 1953, the Supreme Court declared that aliens "who have once passed
through our gates, even illegally, may be expelled only after proceedings conforming to traditional
standards of fairness encompassed in due process of law."xliii Similarly in Plyler v. Doe, the
Supreme Court reaffirmed its commitment to protecting the rights of aliens.xliv The court stated:
"whatever his status under the immigration laws, an alien is surely a 'person' in the ordinary sense of
that term. Aliens, even aliens whose presence in this country is unlawful, have been recognized as
'persons' guaranteed due process of law by the Fifth and Fourteenth Amendments."xlv
C.

The Flores Agreement: History and Implementation of the Agreement

Prior to 1984, the DHS released these unaccompanied minors to responsible adults who
agreed to bring the minors to court hearings.xlvi In 1984, the Western Regional office of the DHS
implemented a new policy that allowed the release of unaccompanied aliens only to parents or legal
guardians, except in "unusual and extraordinary cases."xlvii Four detained unaccompanied minors,
led by Jenny Lisette Flores, challenged this policy by filing a class action suit.xlviii Plaintiffs
claimed that the policy violated constitutional, statutory, and international law.xlix They also
objected to the conditions of detention.l The District court granted partial summary judgment to the
plaintiffs on their equal protection challenge and awarded partial summary judgment to the DHS on
the statutory and international law charges. Moreover, the district court approved a consent decree
settling the plaintiffs’ challenge of the living conditions in the detention centers.li
To eliminate the equal protection challenge, the DHS adopted regulation 8CFR
242.24, which provided for uniform deportation and exclusion proceedings.lii The
regulation allowed alien juveniles to be released to an available parent, legal
guardian, or an adult relative. In "unusual and compelling circumstances" and at the
discretion of the district director, the DHS could release the alien juveniles to other
responsible adults, who signed care and attendance agreements.liii The plaintiffs

continued their legal action against the regulation. The district invalidated the
regulation and granted summary judgment to plaintiffs on due process grounds.liv
The Ninth Circuit Court of Appeals, by a divided panel, reversed and held that the
regulation did not violate substantive due process and did not exceed the DHS
statutory authority.lv On rehearing en banc, the Ninth Circuit Court of Appeals
vacated the panel opinion and affirmed the district court's holding.lvi The United
States Supreme Court reversed the Ninth Circuit Court of Appeals' decision and held
that alien juveniles do not have a fundamental right to be released to responsible
adults.lvii It also held that 8 CFR 242.24 did not facially violate the alien juveniles'
due process, and did not exceed the scope of the Attorney General’s discretion to
continue custody of aliens detained pursuant to U.S.C. §1252(a)(1).lviii
As a result of the Flores v. Reno decision, the DHS agreed to a negotiated settlement,
which set out national policy for the detention, release, and treatment of minors in its
custody.lix The DHS published proposed regulations implementing the settlement
agreement in July 1998.lx On Friday June 7, 2002 the DHS published the final
delegation of authorities for various detention and removal authorities and the parole,
detention, care and custody of alien juveniles. The daily oversight of functions
relating to alien juveniles in the custody and care of the Service is transferred to the
Director of the Office of Juvenile Affairs who reports to the commissioner of the
DHS. lxi
The Immigration and Naturalization Service Juvenile Protocol Manual entitled Juvenile
Aliens: A Special Population contains policy and guidance for DHS personnel on issues related to
apprehension, processing, detention, and release of juvenile aliens.lxii The nationwide policy for the
detention, release, and treatment of juveniles in DHS custody is based on the Flores Agreement. It
became effective on February 24, 1997.lxiii The Agreement includes the following general policies.
It defines a juvenile as a person under 18 years old. Minors who are emancipated by a court or
convicted and incarcerated for a criminal offense as adults are not considered juveniles under the
agreement.lxiv A person claiming to be a juvenile shall be treated as an adult for all purposes,
including confinement and release on bond, if a reasonable person would conclude that such person
is an adult.lxv
The Agreement stipulates that all juveniles should be treated in a dignified, respectful
manner and their particular vulnerability should be taken into consideration. Juveniles in "licensed
programs," including those in shelter care facilities, must be provided educational services that are
appropriate to their level of development and communication skills.lxvi The Agreement following
the Flores v. Reno decision places a higher burden on the DHS to ensure family reunification.lxvii
However, the DHS officers are not required to release juveniles from DHS custody to any person or
agency if the Service feels that the juvenile may be harmed, neglected, or may fail to appear before
the Immigration Court when requested.lxviii DHS should make every attempt to place juvenile aliens
in the least restrictive setting appropriate to their age and special needs.lxix
The settlement agreement in Flores v. Reno allows the DHS to keep children in secure
detention in several circumstances.lxx First, the DHS may hold children in secure detention for no
more than five days while it finds a licensed placement, arranges transportation from remote areas,
or locates interpreters for "unusual languages." Second, the DHS may hold juveniles in secure
detention for an unspecified, but temporary period of time in the event of an "influx of minors into

the United States."lxxi Under this provision, the DHS must place juveniles with less secure facilities
"as expeditiously as possible."lxxii Finally, juveniles may be kept in secure detention if they have
been charged or convicted of crimes, are subject to delinquency proceedings, have committed or
threatened to commit violent or malicious acts, have engaged in unacceptable and disruptive
behavior in a licensed program, or are an escape risk. In addition, the DHS may hold juveniles in
secure facilities to ensure their safety such as when the DHS has reason to believe that a smuggler
would abduct or coerce a particular minor to secure payment of smuggling fees.lxxiii
Even when the above-mentioned conditions apply, the Flores v. Reno agreement
stipulates that juveniles should be kept in a medium-security juvenile residential
facility instead of a secure detention facility whenever possible.lxxiv When placed in
a detention facility, juveniles should be placed in separate accommodations for DHS
minors and must be provided with written notice of the reason for his or her
placement in secure detention.lxxv
III

IMMIGRATION REMEDIES FROM REMOVAL AVIALABLE FOR ALIEN
JUVENILES WITHIN THE JURISDICTION OF THE EOIR

Juveniles have a wide range of substantive immigration remedies that they can pursue in the
immigration courts as a defense from removal. When a juvenile is placed in removal proceeding,
these forms of relief fall within the exclusive jurisdiction of the Immigration Courts unless the
juvenile is able to secure administrative closure or the termination of the court proceedings.
A. Asylum
To be eligible for asylum,lxxvi a juvenile must meet the statutory definition of refugee: a
“person who is unable or unwilling to return to his or her country of origin or last habitual residence
because of persecution or a well- founded fear of persecution on account of race, religion,
nationality, membership in a particular social group or political opinion.”lxxvii Juveniles are subject
to the same burden of proof as adults for these forms of relief.lxxviii However, the DHS has
published guidelines for children’s asylum claims,lxxix which are not binding on the Immigration
Court, but do provide for child-friendly procedures.lxxx The guidelines stipulate that the
Immigration Judge can schedule pre-hearing conferences at his or her discretion to narrow issues,
obtain stipulations, exchange information voluntarily, or simplify the proceedings for Juveniles.lxxxi
Like other asylum seekers, the juvenile must prove that he/she has been persecuted in the
past or has a well-founded fear of being persecuted in the future based on an individualized threat.
The juvenile also must prove that the persecution is on account of the child’s membership in, one of
the five enumerated grounds of race, religion, nationality, membership in a particular social group
or actual or imputed political opinion.lxxxii Additionally, the child must demonstrate that the
experienced or feared persecution is at the hands of the government or of an agent that the
government is unable unwilling to control.lxxxiii Because of the cap of 10,000 visa numbers per
year allocated to asylees, it is now taking approximately eight years for asylees to obtain a green
card.
B. Withholding of removal

Withholding of removal is a mandatory relief if the “clear probability” standard is met. lxxxiv
An individual may not be returned to a country where it is determined that it is “more likely than
not” that his/her life or freedom would be threatened on account of race, religion, national origin,
political opinion, or membership in a particular social group.
C. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, (CAT), ratified by the United States in 1994.lxxxv
In order to qualify for CAT protection, the alien must prove that there is a clear probability
that the applicant will be tortured by a government official or with governmental acquiescence.lxxxvi
D. Eligibility for United States Citizenship
If a juvenile is eligible to naturalize, the proceedings may be terminated. A juvenile may
naturalize when he/she has a parent or grandparent who was a U.S. citizen; when a juvenile’s
parents naturalized to become U.S. citizens; or when adopted by a U.S. citizen.lxxxvii

E. Adjustment of Status
A juvenile may adjust his/her status to that of a lawful permanent resident if lawfully
admitted to the U.S. with an immediate visa number based on a family petition.lxxxviii
F. Cancellation of Removal under the Violence Against Women Act (VAWA)
To be eligible for the cancellation of removal under VAWAlxxxix, the juvenile has to prove
residency for three years in the United States in addition to the requisite showing that the child is a
victim of domestic violence, defined as battery or extreme mental cruelty by a U.S. citizen or
permanent resident parent, and would face extreme hardship if removed.xc

G. Cancellation of Removal for non-permanent residents
To be eligible for Cancellation of removal for non-permanent residents,xci a Juvenile must
prove unlawful ten-year continuous residency in the U.S. and exceptional and extremely unusual
hardship to a U.S. citizen or permanent resident parent, spouse, or child.xcii
H. Voluntary Departure:
It is preferable for a juvenile, who entered the United States to pursue voluntary departure
instead of removal when practicable so as to protect the child from the consequences of a formal
removal order.xciii Voluntary departure allows the child to reenter lawfully after one year if he or
she can obtain a visa.xciv It is also preferable for a juvenile, who is an arriving alien apprehended at
a port of entry, to pursue withdrawal of his/her application for admission rather than receive a
removal order. By withdrawing the application for admission, a juvenile will not be subject to the
consequences of removal if he/she seeks to return, or returns, to the United States.

IV
OTHER IMMIGRATION REMEDIES FOR ALIEN JUVENILES WITHIN THE
JURISDICTION OF THE IMMIGRATION AND NATURALIZATION SERVICE (DHS)
There are certain forms of relief that fall exclusively under the jurisdiction of the DHS. If
the juvenile qualifies solely for a DHS-based remedy while in removal proceedings, he/she can seek
an adjournment or file a joint motion for administrative closure with DHS. The juvenile may also
seek the termination of the proceedings where appropriate to allow for the DHS adjudication of the
specific form of relief.
A. Special immigration Juvenile Status
Special Immigrant Juvenile Status (SIJS) provides lawful permanent residence in the United
States for juveniles, who have been abused, neglected, or abandoned either in their country or here
in the United States.xcv There are two preconditions for the SIJS status. First, a juvenile court must
determine that the applicant is dependent on the juvenile or state court and eligible for long-term
foster care due to abuse, neglect or abandonment.xcvi Second, the juvenile or state court must
determine that it would not be in the juvenile’s best interest to be returned to his/her previous
country of origin.xcvii If the two conditions are satisfied, the DHS will grant the juvenile lawful
permanent residence. A juvenile, who becomes a lawful permanent resident through the SIJS status
will be permanently barred from filing a petition a family based petition for his/her parents even
after becoming a United States citizen.xcviii
The different DHS District Directors have been inconsistent in determining whether to grant
or withhold consent for detained juveniles to commence dependency proceedings in juvenile or
state courts. Some District Directors consider whether the child is in fact abused, neglected, or
abandoned in addition to his/her eligibility for SIJS status before granting. Others consider only the
child’s eligibility for SIJS status and leave the question of abuse, neglect, or abandonment to be
determined by the juvenile or state courts.xcix Most advocates of juveniles’ rights belief that the
latter approach is clearly more consistent with the letter and intent of the statute, especially since the
juvenile or state courts have the expertise to determine the best interest of the juveniles.c

B. Temporary Protected Status (TPS)
This status confers temporary permission to stay in the United States for people from
designated countries afflicted by strife or disaster. The period is up to an initial 18 months. During
that time, those who are granted TPS may apply for work authorization.ci
C. “T” Visa
It is a nonimmigrant visa with the possibility of securing lawful permanent residence status
for victims of serious alien trafficking.cii To be eligible For a T visa, the juvenile must prove to the
DHS that he or she has been a victim of a severe form of trafficking, including sex trafficking,
recruitment, harboring or transportation of a person for labor services, involuntary servitude,
slavery, or debt bondage, through the use of force, fraud, or coercion. The child will be required to
show the following: that he/she has been a victim of a severe form of trafficking in persons, is
physically present in the U.S. on account of the trafficking, has complied with any reasonable
request for assistance in the investigation or prosecution of acts of trafficking, or has not attained 15

years of age, and would suffer extreme hardship involving unusual and severe harm if removed
from the United States.ciii
D. “U” visa
It is a nonimmigrant visa with the possibility of securing lawful permanent residence status for
victims and witnesses of a serious crime.civ U visas are available to those who are victims of a
serious crime, and have been or will be helpful in the investigation and prosecution of the crime.
The applicant must establish the following: First, that he/she has suffered substantial physical or
mental abuse as the result of being a victim of serious criminal activity occurring in the United
States or abroad, including domestic violence, rape, incest, abusive sexual contact, prostitution,
kidnapping, abduction, extortion, or serious assault. Second, that the applicant or, if under age 16,
the child’s parent, guardian, or next friend possesses information about this criminal activity. Third,
that the applicant or, if under age 16, the parent, guardian, or next friend, has or will be helpful in
the investigation or prosecution or criminal activity as certified by a judge, prosecutor, or other
official.cv The regulations for the U visa have not been published by the DHS yet.
E. “V” Visa
It is a nonimmigrant visa under the Legal Immigration Family Equity Act of 2000 (LIFE
Act). It is available for an unmarried child under 21 with an immigrant visa petition filed by a
lawful permanent resident parent before December 21, 2000, who has been waiting at least three
years for the issuance of a visa.cvi
F. “K-4” Visa
It is a nonimmigrant visas under the LIFE Act that is available for an unmarried child under
21 of a parent/step-parent who qualifies as a K-3 nonimmigrant visa applicant, as the spouse of a
U.S. citizen. This visa is available for a juvenile, who is a beneficiary of a pending immigrant visa
petition.cvii
G. Deferred action
A DHS discretionary administrative relief that allows the juvenile to remain in the U.S. for a
certain period for emergency reasons.cviii
V. EFFECT OF A JUVEILE ADJUDICATION OF DELINQUENCY ON THE
IMMIGRATION STATUS OF ALIEN JUVENILES
In 1996, Congress passed both the Antiterrorism And Effective Death Penalty Act
(AEDPA)cix and the Illegal Immigration Reform Act (IIRIRA).cx IIRIRA replaced the prior system
of exclusion, for people who did not enter the United States, and deportation proceedings, for
people who entered the United States, with a single removal hearing, for both inadmissibilitycxi and
deportationcxii. AEDPA added several crimes to the list of crimes that may result in removal for a
convicted alien such as commercial bribery, counterfeiting, forgery, and certain kinds of stolen
vehicles.cxiii
Both the AEDPA and IIRIRA significantly expanded the definition of a
cxiv
for purposes of removability.cxv Most importantly, IIRIRA reduced the sentence
“conviction”
requirement to trigger removability from five years to one year for crimes previously added by the

AEDPA as well as crimes of violence, theft, receipt of stolen property, burglary, alien smuggling,
document fraud.
Recent changes in the law have both broadened the spectrum of crimes for which convicted
aliens can become subject to removal and limited the availability of relief from deportationcxvi.
Moreover, past offenses committed decades ago may now be grounds of removal because the 1996
statutory changes apply retroactivelycxvii. Two categories of crimes are particularly important:
“aggravated felonies” and “crimes of moral turpitude.” An alien is removable if he or she is
convicted of an aggravated felony at any time after admission to the United States.cxviii Section 101
of The Immigration and Naturalization Act (INA) provides a wide-ranging list of categories of
aggravated felonies. The list makes reference to specific federal crimes such as illicit trafficking in
a controlled substance as well as broad categories of crimes such as “a crime of violence” for which
the term of imprisonment is at least one year.cxix In addition to the “crime of violence,” many of the
other crime definitions also include a term of imprisonment or possible sentence. Furthermore,
aliens convicted of aggravated felonies are ineligible for most forms of discretionary relief such as
asylum, cancellation of removal, withholding of removal, and voluntary departure.cxx An alien is
also removable if he/she has committed a crime of moral turpitude for which a sentence of one year
or longer may be imposed, within five years after the date of admission to the United States.cxxi In
addition, an alien will be removable if he/she commits two crimes of moral turpitude, not arising
out of a single scheme, at any time after admission.cxxii The term “crime of moral turpitude” is not
defined in the INA, so courts generally define it as a crime that shocks the public conscience by
being inherently base, vile, or depraved, and contrary to the rules of morality.cxxiii Like aggravated
felonies, crimes of moral turpitude can preclude relief from removal such as cancellation of
removal.cxxiv
In terms of the status of juvenile offenses with regard to removal proceedings, the Board of
Immigration Appeals (BIA) has consistently held that juvenile delinquency proceedings are not
criminal proceedings and that the findings of juvenile delinquency hearings are not convictions for
immigration purposes.cxxv The BIA held the following:
A. The BIA relies and follows the Federal Juvenile Delinquency Act (FDJA)cxxvi, which governs
whether an offense is to be considered an act of delinquency or a crime. The FDJA is clear on
the fact that a juvenile delinquency proceeding results in the adjudication of status rather than
conviction for a crime.cxxvii
B. The definition of “juvenile” according to the FDJA is a person under 18 years of age; and a
“juvenile delinquency” is a federal crime committed by a juvenile. This definition applies to
any person below the age of 21 who has committed an offense before reaching his or her 18th
birthday.cxxviii
C. Practitioners must be aware that state courts are at liberty to decide whether a person is or is not
a juvenile. Neither the federal courts, nor the BIA have jurisdiction to determine how a state
courts reaches this type of decision.cxxix In In Re Devison, the NY state regulations were upheld
because they were similar to the FDJA regulations. However, it is unclear whether similarity
between the state and FDJA regulations is a requirement. In Viera v. DHS, the 5th Circuit court
refused to question a waiver of juvenile status by the state of Rhode Islands. The Court stated

that “once adjudicated by the state court, as either a juvenile or an adult, we [the court] are
bound by that determination.”cxxx
D. The BIA will also apply the FDJA in cases where the juvenile committed and was convicted of
a crime under foreign law. Under those circumstances, the BIA will apply FDJA to determine
whether the juvenile’s conduct would be deemed criminal by United States standards.cxxxi
E. Special situations:
1.
Section 383 of the IIRIRAcxxxii stipulates that an alien, who has committed an act of
juvenile delinquency that, if committed by an adult, would be classified as a felony crime of
violence, will be excluded from the Family Unity Program.cxxxiii
2.
Resentencing of a youthful offender does not disturb the underlying youthful offender
adjudication. In addition, the Court does not have the power to convert youthful offender
adjudication into a judgment for conviction, and therefore does not constitute a “conviction”
within the meaning of INA §101(a)(48)(A).cxxxiv
3.
In Mestre Moreracxxxv, the court held that the Congressional policy of deportation for
narcotics offenders conflicted with another Congressional policy of rehabilitation for young
offenders whose convictions were erased under the Federal Youth Corrections Act (repealed
by the Comprehensive Crime Control Act of 1984), and that FYCA expungment provisions
were acceptable as a defense to deportation.cxxxvi
4.
INA provides a Juvenile exception for a crime of moral turpitude, if the crime was
committed when the individual was under the age of 18 and more than five years prior to the
date of application for visa or admission.cxxxvii
VI.

LEGAL RIGHTS AND ISSUES OF DETAINED JUVENILES
Right to a deportation hearing

Current DHS procedures encourage the detained aliens to waive the right to a hearing and
elect voluntary departure.cxxxviii Due to unavailability of counsel, illiteracy in English, inadequate
translation, ignorance of the United States' culture and judicial system, lack of knowledge of their
legal rights, unaccompanied detained juveniles often waive their right to a deportation hearing and
consent to voluntary departure without knowledge that there are other alternatives available.cxxxix
Juveniles may apply for political asylum,cxl withholding of removal,cxli temporary protected
status,cxlii special immigrant status,cxliii cancellation of removal and adjustment of status,cxliv or the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
ratified by the United States in 1994.cxlv For the waiver to be valid, it must be "knowing, voluntary,
and intelligent" because the detained juveniles have substantial interests in the many alternatives
available under the Immigration and Nationality Act.cxlvi
Based on its plenary power, the United States has the right to exclude alienscxlvii, but once
they are inside its borders, whether legally or not, aliens are entitled to the guarantees of the Fifth
Amendment's due process of law.cxlviii The Supreme Court stated that the right to a deportation
hearing "involves issues basic to human liberty and happiness and, in the present upheavals in lands
to which aliens may be returned, perhaps to life itself."cxlix The Immigration and Nationality Act
has established specific requirements for removal proceedings.cl At the hearing, the alien has the
right to be represented by counsel,cli present evidence, cross- examine witnesses, and scrutinize and
object to evidence offered by the Justice Department's attorney.clii The Immigration judge must
inform aliens of available procedural rights and free legal services.cliii

Access to meaningful legal information
Many juveniles do not fully understand their legal situation. Most do not know why they
have been detained, or for how long the DHS will keep them in detention. Detained juveniles, like
other aliens who are subject to removal proceedings, are entitled to counsel without any cost to the
government.cliv Although the government has no statutory obligation to provide legal counsel for
aliens who cannot afford their own attorneys, the DHS regulations impose on DHS officials and
immigration judges the duty to inform aliens of their right to counsel.clv 8 CFR 240.10(c) reflects
the recognition that unaccompanied alien minors are often incompetent to participate in or even
comprehend the nature of legal proceedings.clvi It precludes a special inquiry officer (an
immigration judge) from accepting an admission to a charge of deportability made by an
unaccompanied and unrepresented minor under the age of sixteen and not accompanied by a
guardian, relative, or friend.clvii
Lack of information

While DHS is required to inform detainees of the existence of free legal services provided
by non-governmental organizations, legal aid clinics, and pro bono lawyers’ associations groups,clviii
at some detention centers there is no pro bono list posted at the facility, so the juvenile detainees are
unaware of the availability of free legal services for those who can not afford to hire their own
counsel.
According to 8 CFR 236.1(e), detained aliens have the right to communicate with the
consular or diplomatic officers of the country of their nationality.clix The regulation lists a number
of countries that have signed treaties with the United States.clx These treaties require the DHS to
communicate with the appropriate diplomatic officers whenever nationals of those countries are
detained even if the detained aliens did not request any communication.clxi Most detainees do not
know that they had the right to contact their countries’ diplomatic officials.
Detention: Duration & Location

Of those unaccompanied alien children detained last year, more than 30 percent were placed
in juvenile jails alongside criminals, where they were subjected to shackling and strip searches,
even though most had no criminal record.clxii Although the Flores v. Reno agreementclxiii stipulates
that juveniles should be separated from the general prison population, in many instances DHS
detainees and juvenile offenders have extensive contact with juveniles charged as delinquents
during meals, classes, physical training, and unstructured time. While the median length of an
unaccompanied child’s stay in DHS detention is 15 days, the average is 43.5 days,clxiv and some
have been held for up to six months.clxv
DHS routinely transfers detainees from one detention center to another, without prior
notification to juveniles, their families, or attorneys, again in violation of the Flores agreement.
Juveniles, who already have counsel, often end up in centers thousands of miles away from their
attorneys. Many facilities are located in remote locations, far from urban areas and strong
immigrant advocacy communities and far from the juveniles’ families, friends, or attorneys.
VII. ETHICAL CONFLICTS
Conflict of interest for DHS

One of the most crucial legal issues unaccompanied juveniles faced until recently stemmed
from the fact that detained juveniles "are subject to the enforcement of the immigration laws by the
same agency responsible for their care and protection."clxvi This created a serious conflict of interest
because the DHS, which is usually seeking the children's removal from the U. S., has little incentive
to ensure that children receive this help.clxvii
During the question-and-answer session a hearing held by the Senate Judiciary Committee’s
Subcommittee on Immigration (February 28, 2002), Chairman Edward M. Kennedy (D-Mass.)
emphasized the inherent conflict of interest between the DHS’s historic dual function of law
enforcement versus supportive measures and commented that its law enforcement function has
tended to dominate the landscape when it comes to the Service’s approach to unaccompanied alien
children.clxviii One of the witnesses at the hearing, Ms. Wendy Young, Director of Government
Relations and U.S. Programs for the Women’s Commission on Refugee women and Children, also
underscored the inherent conflict between the DHS’s enforcement and service functions, a conflict
that was exacerbated in 2000 when the DHS consolidated its children’s programs under its
detention and removal branch.clxix
The DHS published a final rule on June 7, 2002, and effective on the same day, delegating
authorities related to the detention and removal of aliens, including the detention, care, and custody
of juveniles.clxx Under the reorganization, the daily oversight of overall detention and removal
functions will be transferred to the Deputy Executive Associate Commissioner for Detention and
Removal, who will still report to the Executive Associate Commissioner for Field Operations. The
daily oversight of functions relating to alien juveniles in the custody and care of the DHS is
transferred to the Director of the new Office of Juvenile Affairs (OJA) under the DHS
Commissioner.clxxi
The final rule delegates authority to grant parole, make decisions on the expedited removal
of aggravated felons, issue and cancel Notices to Appear, issue warrants of removal, continue
detention of inadmissible criminals or other aliens beyond the removal period, issue administrative
stays of removal, grant extensions of time to depart, issue subpoenas, and issue warrants of arrest, to
the Deputy Executive Associate Commissioner for Detention and Removal, the Directors of the
Detention and Removal field offices (who report to the Deputy Executive Associate Commissioner
for Detention and Removal), and the OJA Director, as appropriate.clxxii Under the final rule, the OJA
Director is given the sole authority to determine parole for juveniles and issues concerning the
detention and release of juveniles. District directors and chief patrol agents will no longer have this
authority. The OJA Director, a position created in April 2002 under the supervision of the DHS
Commissioner, is responsible for planning, directing, managing, and coordinating all DHS
operational, adjudicative, and policy functions relating to alien juveniles in the custody and care of
the DHS.clxxiii The final rule, was published in 67 Fed. Reg. 39255-60 (June 7, 2002).clxxiv

VIII. LEGISLATION
Pending Legislation-Unaccompanied Alien Child Protection Act of 2003
On January 22, 2001, Sen. Dianne Feinstein (D-Cal) introduced the “Unaccompanied Alien
Child Protection Act of 2001” (S.121). The objectives of this bill are to: (1) recognize the special
needs and circumstances unaccompanied alien children encounter when navigating the U.S.
immigration system; (2) establish new governmental structures to ensure that the U.S. government

meets the special needs of unaccompanied alien children; (3) ensure that U.S. government
authorities hold the best interests of the child paramount when making decisions regarding an
unaccompanied alien child; (4) establish government policy in favor of family reunification
whenever possible and, when family reunification is not possible, placement of unaccompanied
alien children in foster care with qualified, adult guardians or with voluntary agencies, rather than
placing such children in detention; (5) provide minimum standards for custody of unaccompanied
alien c children; (6) ensure that unaccompanied alien children in immigration proceedings have
appointed counsel and guardians ad litem, and that such individuals have access to the child; (7)
ensure that children awaiting adjudication of their immigration status not "age-out" while awaiting
processing by the Service of their petitions and applications; and (8) strengthen opportunities for
permanent protection of such children for whom such protection is warranted.clxxv As of March
2002, Sen. Feinstein’s bill has six Senate cosponsors.clxxvi
The "Unaccompanied Alien Child Protection Act of 2001" (H.R. 1904), introduced on May
30 by Rep. Zoe Lofgren (D-Cal.), is a companion bill to legislation sponsored by Sen. Feinstein (S.
121).clxxvii As of March 2002, this house bill had 35 co-sponsors and was pending before the House
Judiciary Committee’s Subcommittee on Immigration Claims.clxxviii
In December Congress passed the Homeland Security Act, which folded in important
provisions of the children’s legislation. Specifically, the provisions transferred responsibility for
care and placement of newcomer children from the immigration authorities to the Office of Refugee
Resettlement (ORR) within the Department for Health and Human Services. This is and important
step forward in protecting these children.
Sen. Dianne Feinstein introduced S112d9, the unaccompanied Alien Child Protection
Act of 2003, which builds on the provisions passed last year in the Homeland Security Act by
providing a structure for probono counsel, and allowing the appointment of guardians ad litem, to
ensure the children’s best interests are taken into account during legal proceedings.
CONCLUSION

There are various forms or relief that a juvenile may qualify for under the Immigration Law
of the United States. However, the majority of detained Juveniles do not have access to legal
representation and legal information and end by being removed from the United States. Although
transferring the responsibility for care and placement of juveniles from DHS to ORR is an important
step forward in protecting unaccompanied alien juveniles, a lot needs to be done in order to fully
ensure that juveniles receive access to meaningful legal representation that takes into consideration
their best interests.
i

Irene Scharf and Christine Hess, What Process is Due? Unaccompanied Minors' Rights to Deportation Hearings.
1988 Duke L. J. 114 (1988)
ii
Id.
iii
Dirk Johnson, Choice for Young Illegal Aliens: Long Detention or Deportation, N.Y. Times, Nov. 30, 1992, at A1,
A12.
iv
Christopher Nugent and Steven Schulman, Giving Voice to the Vulnerable: On Representating Detained Immigrant
and Refugee Childern, 78 No. 39 Interpreter Releases 1569, 2001.
v
See Senate Judiciary Subcommittee on Immigration (July 29, 1998) (testimony of Commissioner Doris Meissner,
Immigration and Naturalization Service).

vi

Human Rights Watch, Slipping Through the Cracks: Unaccompanied Children Detained by the U.S. Immigration and
Naturalization Service (1997) quoting “Juvenile Report, 10/7/97 – 10/14/97, provided by the DHS.
vii
The EOIR is the administrative body within the Department of Justice that oversees immigration adjudication. EOIR
includes the immigration courts and the Board of Immigration Appeals (BIA). It is a separate entity from the DHS.
viii
INA § 240(b)(4)(A).
ix
INA § 239; 8 U.S.C.A. 1229.
x
INA § 239 (b)(2).
xi
Terry Coonan, Tolerating No Margin of Error: The Admissibility of Statements By Alien Minors in Deportation
Proceedings, 29 Tex. Tech L. Rev. 75, 78 (1998).
xii
8 C.F.R § 240.48(b).
xiii
See Scharf, supra, note 1 at 114.
xiv
Id. at 115.
xv
Id.
xvi
Peter Schuck, DHS Detention and Removal: A "WhitePaper," 11Geo. Immigr. L. J. 667, 671(1997).
xvii
Id.
xviii
Id.
xix
Id.
xx
Convention on the Rights of the Child, 28 I.L.M. 1448 (Nov. 1989).
xxi
Id. at art. 3, §§ 1, 5.
xxii
Id. at art 37.
xxiii
Id.
xxiv
Id.
xxv
International Covenant on Civil and Political Rights, adopted Dec. 19, 1966, entered into force Mar. 23, 1976,
999U.N.T.S. 171, at art. 10, avail. In international Human Rights: A Supplement 25 (Richard Lillich et al.eds., 1995)
xxvi
The United Nations General Assembly Resolution on U.N. Rules for the Protection of Juveniles Deprived of their
Liberty, 30 I.L.M. 1390 (1991).
xxvii
Id. 1396.
xxviii
Protocol Relating to the Status of Refugees, Jan. 31, 1967, arts. 1, 32, 19 U.S.T. 6223, 6261, 6275, T.I.A.S. No.
6577, 606 U.N.T.S. 267.
xxix
Harisiades v. Shaughnessy, 342 U. S. 580, 588-89 (1952).
xxx
Id.
xxxi
Wong Yang Sung v. Mcgrath, 339 U.S. 33, 50 (1950).
xxxii
INA § 240; 8 U.S.C.A. 1229a.
xxxiii
INA § 240(b)(4)(A).
xxxiv
INA § 240 (b)(4)(B).
xxxv
INA § 239; 8 U.S.C.A.1229.
xxxvi
In re Gault, 378 U.S. 1, 13 (1976).
xxxvii
Id. at 15, 16.
xxxviii
Bellotti v. Baird, 443 U.S. 622, 633 (1979).
xxxix
Parham v. J.R.., 442 U.S. 584, 600 (1979).
xl
Juvenile Justice and Delinquency Prevention Act, S. Rep. No. 93-1011, 93d Cong. , 2d Sess. 56 (1974); 18 U.S. C. §
5034 (1988).
xli
Id. at § 504.
xlii
Shaugnessy v. United States exrel. Mesei, 345 U. S. 206, 212 (1943).
xliii
Id.
xliv
Plyler v. Doe, 457 U.S. 202 (1981).
xlv
Id. at 202.
xlvi
Gail Quick Goeke, Substantive and Procedural Due Process For Unaccompanied Alien Juveniles, 60 Mo. L. Rev.
221 (1995).
xlvii
Id.
xlviii
Flores v. Meese, 934 F.2d 994, at 994-95.
xlix
Id.
l
Id.
li
Id.
lii
8 C.F.R. § 242.24 (1992).
liii
Id.

liv

Flores v. Reno, 113 S. Ct. 1439, 1444 (1993).
934 F.2d 994, at 1002-1013.
lvi
Flores v. Meese, 942 F.2d 1352, 1356 (1991).
lvii
113 S. Ct. at 1446-48.
lviii
Id. 1449-53.
lix
Flores v. Reno, Case No. CV 85-4544-RJK (C.D.Cal. May 25, 1988). The District Court's opinion was unpublished;
Settlement Agreement Cited as attachment 1in DHS manual, supra, at note. ; Settlement Agreement Cited as attachment
1in DHS manual, supra, at note.
lx
Federal Register, vol. 63, p. 39, 759 (July 24, 1998) (amending 8 C.F.R. § 236.3).
lxi
67 FR 39255
lxii
Immigration and Naturalization Service, Juvenile Protocol Manual, Juvenile Aliens: A Special Population (1999).
lxiii
Id. at 1-2.
lxiv
Id.
lxv
Id.
lxvi
Settlement Agreement Cited as attachment A1-1 - A1-12. in DHS manual, supra, at note51.
lxvii
Id. at A1-7.
lxviii
Id.
lxix
Id.
lxx
Id, at A1-8 - A1-10..
lxxi
Id.
lxxii
Id.
lxxiii
Id.
lxxiv
Id.
lxxv
Id.
lxxvi
INA § 208; 8 U.S.C.A. 1158.
lxxvii
INA § 101(a)(42)(A)
lxxviii
For a critique, see Nogosek, “It Takes a World to Raise a Child: A Legal and Public Policy Analysis of American
Asylum Legal Standards and Their Impact on Unaccompanied Minor Asylees,” 24 Hamline L. Rev. 1 (2000).
lxxix
“Guidelines for Children’s Asylum Claims,” DHS Memorandum from the Office of International Affairs (Dec. 10,
1998), discussed and reproduced in 76 Interpreter Releases 1 (Jan. 4, 1999)
lxxx
See note 4.
lxxxi
8 C.F.R. § 3.21.
lxxxii
INA § § 208, 243(h)
lxxxiii
See, e.g., Matter of Villalta, 20 I&N Dec. 142 (BIA 1990) (summarized in 67 Interpreter Releases 1197 (Oct. 22,
1990)).
lxxxiv
INA § 241(b)(3); 8 U.S.C.A. 1231
lxxxv
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment adopted Dec. 10,
entered into force June 26, 1987, G.A.Res. 39/46, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984).
lxxxvi
8 C.F. R. §208.16 and §208.18.
lxxxvii
Child Citizenship Act of 2000 (CCA), H.R. 2883, Pub. L. No. 106-395, 114 Stat. 1631 (effective February 27,
2001), discussed in 77 Interpreter Releases 1562 (Nov. 6, 2000).
lxxxviii
INA § 201(b)(2)(A)(I), INA § 203(a), INA § 101(b)(1).
lxxxix
The VAWA was enacted as part of the Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103322, 108 Stat. 1796.
xc
INA § § 204(a)(1)(A)(iv), 204(b)(iii).
xci
INA § 240A(b); 8 U.S.C.A. 1229b.
xcii
See Matter of Monreal, 23 I&N Dec. 56 (BIA 2001).
xciii
See 8 CFR § 240.26, clarifying the authority of the IJ to grant voluntary departure under INA § 240B(a) and 8 CFR
§ 240.25, providing authority to the DHS to grant voluntary departure before proceedings and stipulate to terminate
removal proceedings to grant voluntary departure.
xciv
INA § 212(a)(9)(A)(i), (ii) providing for 10-year bar on reentry for aliens ordered removed and a five-year bar for
arriving aliens ordered removed. INA § 276 provides for a two-year penalty and $1,000 fine for illegal reentry after
removal.
xcv
See INA § 101(a)(27)(J).
xcvi
Id.
xcvii
Id.
lv

xcviii

Supra note 71
See, e.g., Chen, “Elian or Alien? The Contradictions of Protecting Undocumented Children Under The Special
Immigrant Juvenile Statute,” 27 Hastings Const. L.Q. 597 (2000); and “Federal Judge Orders DHS District Director to
Consent to Juvenile Court Proceeding,” 15 Immigrants’ Rts. Uptdate 12 (Nat’l Immigration Law Center 2001). There
has been some successful litigation to compel DHS consent, on file with authors.
c
Latham & Watkins memorandum of law.
ci
INA § 244
cii
INA § 101(a)(15)(T); INA § 214(n); INA § 245(I)(1), (3).
ciii
Supra note 72. Thus far, the Departments of Justice and State have published an interim rule on trafficking, 8 CFR
Part 1100, Protection and Assistance for Victims of Trafficking, but have yet to publish final regulations. The interim
rule, which implements § 107(c) of the Trafficking Victims Protection Act of 2000, Div. A, Pub. L. No. 106-386, is
discussed and reproduced in 78 Interpreter Releases 1239 (July 30, 2001).
civ
INA § 101(a)(15), (U); INA § 214(n); INA § 245(I)(1), (3).
cv
Supra note 71
cvi
Section 1102 of the Legal Immigration Family Equity Act of 2000 (LIFE Act), Pub. L. No. 106-553, 114 Stat. 2762
(effective Dec. 21, 2000), implemented by interim rule published in 66 Fed. Reg. 46697-705 (Sept. 7, 2001). See 78
Interpreter Releases 1478 (Sept. 17, 2001) (discussing interim rule); 78 Interpreter Releases 1440 (Sept. 10, 2001)
(reproducing interim rule).
cvii
See 66 Fed. Reg. 42587-95 (Aug. 14, 2001) (interim rule), discussed and reproduced in 78 Interpreter Releases 1337
(Aug. 20, 2001); State Department cable, K-3 Visa Implementation (no. 2001-State-167548) (Sept. 27, 2001).
cviii
Operations Instruction (OI) § 242.1(a)(22), which might be warranted for sympathetic factors including age.
cix
Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-208, 110 Stat. 3009-546 (1996).
cx
Illegal Immigration Reform and Immigrant Responsibility Act or 1996, Pub. L. No. 104-132, 110 Stat. 1214 (1996).
cxi
INA § 212(a).
cxii
INA §237(a).
cxiii
Id.
cxiv
INA § 101(a)(43), 8 USC § 1101(a)(43).
cxv
See IIRIRA §§ 301-321; AEDPA §§ 431-443.
cxvi
See note 110.
cxvii
Id.
cxviii
INA §237(a)(2)(A)(iii).
cxix
INA §101(a)(43)(f).
cxx
INA § 208; INA §240B(a), (b); INA § 241(b)(3)(B); 240B(b).
cxxi
INA § 237(a)(2)(a)(i)(I), (II).
cxxii
INA § 237(a)(2)(a)(ii).
cxxiii
Matter of Franklin, 20 I&N Dec.(BIA 1994).
cxxiv
INA § 240B(b)(1)(C).
cxxv
In Re Miguel Devision-Charles, Int. Dec. 3435 (BIA 2000).
cxxvi
18 U.S.C. sec. 5031-5042 (1994 & Supp. II 1996).
cxxvii
See note 105.
cxxviii
Id.
cxxix
Viera v. DHS, 239 F.3d 409, 413 (5th Circuit COA, 2001)
cxxx
Id.
cxxxi
Matter of Ramirez-Rivero, 18 I. & N. Dec. 135, 135 (BIA 1981).
cxxxii
Illegal Immigration Reform and Immigrant Responsibility Act of 1999, Division of C of Pub. L. No. 104-208, 110
Stat. 3009-546, 3009-628.
cxxxiii
See note 105.
cxxxiv
Id.
cxxxv
Mestre Morera v. DHS, 462 F.2d 1030 (1st Cir. 1972).
cxxxvi
Kolios v. DHS, 532 F2d 786, 789 (1st Cir. 1976).
cxxxvii
INA § 212(a)(2)(A)(ii)(II).
cxxxviii
Irene Scharf and Christine Hess, What Process is Due? Unaccompanied Minors’ Rights to Depaortation
Hearings, 1988 Duke L.J. 114, note 6 (1988).
cxxxix
Id. at 115.
cxlcxl
INA § 208; 8 U.S.C.A. 1158.
cxli
INA § 241(b)(3); 8 U.S.C.A. 1231
xcix

cxlii

INA § 244; 8 U.S.C.A 1254.
INA § 101 (a)(27)(J); 8 U.S.C.A. 1101.
cxliv
INA § 240A; 8 U.S.C.A. 1229b.
cxlv
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment adopted Dec. 10,
entered into force June 26, 1987, G.A.Res. 39/46, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984).
cxlvi
Id.
cxlvii
Harisiades v. Shaughnessy, 342 U. S. 580, 588-89 (1952).
cxlviii
Id.
cxlix
Wong Yang Sung v. Mcgrath, 339 U.S. 33, 50 (1950).
cl
INA § 240; 8 U.S.C.A. 1229a.
cli
INA § 240(b)(4)(A).
clii
INA § 240 (b)(4)(B).
cliii
INA § 239; 8 U.S.C.A.1229.
cliv
See note 70.
clv
See note 72.
clvi
Terry Coonan, Tolerating No Margin of Error: The Admissibility of Statements By Alien Minors in Deportation
Proceedings, 29 Tex. Tech L. Rev. 75, 78 (1998).
clvii
8 C.F.R § 240.48(b).
clviii
INA § 239 (b)(2).
clix
8 C.F.R § 236.1(e) (1998).
clx
Id.
clxi
Id.
clxii
Id. at 334.
cxliii

clxiii
clxiv

79 NO. 10 Interpreter Releases 333, 335 (March 2000), statement of Sen. Sam Brownback (R-Kan.),
Id. , testimony of Edwin Larios Munoz, a 14-year-old Honduran held in DHS custody after he escaped an abusive
situation in his home country.
clxvi
Joe Becher, Report by Human Rights Watch
clxvii
Id.
clxviii
79 NO. 10 Interpreter Releases 333, 334-35 (March 2002).
clxix
Id. At 335.
clxx
79 NO. 24 Interpreter Releases 908 (June 2002).
clxxi
Id.
clxxii
Id.
clxxiii
Id. at 909. "Initial Restructuring Measures," DHS Mem. HQOU 0/20 (Apr. 17, 2002). The DHS has appointed
Boston District Director Steve Farquharson as interim head of the OJA. Mr. Farquharson recently told Interpreter
Releases that he hopes to focus on training and child placement issues, as well as coordination with state and local
agencies. He also said that he anticipates being involved in regulations now under development that would establish
specific standards for the care of children in DHS detention. For more on the DHS's recent restructuring
announcements, see 79 Interpreter Releases 591 (Apr. 22, 2002). The legal issues surrounding unaccompanied alien
children were discussed in depth in Nugent and Schulman, "Giving Voice to the Vulnerable: On Representing Detained
Immigrant and Refugee Children," 78 Interpreter Releases 1569 (Oct. 8, 2001).
clxxiv
Id.
clxxv
78 NO. 8 Interpreter Releases 404, 404-05 (February 2001).
clxxvi
79 NO. 10 Interpreter Releases 333 (March 2002).
clxxvii
78 NO. 24 Interpreter Releases 1035, 1038 (June 2001).
clxxviii
79 NO. 10 Interpreter Relases 333, 336 (March 2002).
clxv

