Sample California Third-Party Legal Opinion Letter
for Personal Property Secured Financing
Transactions

By the Opinions Committee of the Business Law Section of the California Lawyers
Association™

The Opinions Committee (the “Committee”) of the Business Law Section (the
“Business Law Section”) of the California Lawyers Association (being the successor
by operation of law to the committee of the same name of The State Bar of Cali-
fornia) has prepared and issued the following sample California third-party legal
opinion letter (the “UCC Opinion”) in consultation with the Commercial Transac-
tions Committee of the Business Law Section and with the approval of the Exec-
utive Committee of the Business Law Section. The Committee has prepared the
UCC Opinion as an illustration of what an opinion letter following the precepts
of the opinion reports of the Business Law Section might look like. The UCC Opin-
ion is intended as a sample and should not be construed as a prescriptive model.

As the basis for the UCC Opinion, the Committee chose a secured lending
transaction involving a California corporation as the borrower, a California lim-
ited liability company as the guarantor, and transaction documentation governed
by California law. The Committee believes that the chosen transaction allows it
to illustrate certain opinions commonly given in a business transaction involving
California corporations and limited liability companies, including opinions relat-
ing to the creation, attachment, and perfection of security interests under the
California Uniform Commercial Code (the “UCC”). The UCC Opinion is based
primarily on the sample opinion letter for an unsecured loan transaction! and
the sample opinion letter addressing only personal property security interests
under the UCC.? Tt is also rooted in the various opinion reports of the Business
Law Section and other professional associations—for example, the American Bar

* The statements and views contained in the UCC Opinion are those of the Opinions Committee
and are not necessarily those of the California Lawyers Association. This Sample Opinion Letter is
made available with the express understanding that none of the California Lawyers Association, Busi-
ness Law Section, or Opinions Committee is engaged in providing legal or other professional services,
including as a result of publishing the UCC Opinion.

1. See Op. Comm. OF THE Bus. Law SecTiON OF THE STATE BAR OF CAL., SAMPLE CALIFORNIA THIRD-PARTY
LEGAL OPINION FOR BUSINESS TRANSACTIONS (rev. 2014).

2. See COMMERCIAL TRANSACTIONS COMM. OF THE Bus. LAw SECTION OF THE STATE BAR OF CAL., REPORT OF
THE UNIFORM COMMERCIAL CODE COMMITTEE OF THE BUSINESs Law SECTION OF THE STATE BAR OF CALIFORNIA
ON LeGAL OPINIONS IN PERSONAL PROPERTY SECURED TRANSACTIONS 3 app. B (2005).
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Association’s Section of Business Law and the TriBar Opinion Committee—
certain of which are listed in footnote 3.3

3. The UCC Opinion is also based on the reports of the Corporations Committee (the
“Corporations Committee”) of the Business Law Section, the Partnerships and Limited Liability Com-
panies Committee (the “Partnerships and LLC Committee”) of the Business Law Section, and the
Commercial Transactions Committee fk.a. the Uniform Commercial Code Committee (the
“UCC Committee”) of the Business Law Section, all of which reports are available at http:/www.
americanbar.org/content/aba/groups/business_law/migrated/tribar.html under the “State and Other
Bar Reports” subsection. See generally Core. ComM. OF THE Bus. Law SECTION OF THE STATE Bar OF CAL.,
LeGaL OPINIONS IN BUSINESS TRANSACTIONS (EXCLUDING THE REMEDIES OPINION) (rev. 2007) [hereinafter
2007 Business Transactions Report]; Bus. Law SECTION, THE STATE BAR OF CAL., REPORT ON THIRD-PARTY REM-
EDIES OPINIONS: 2007 UppATE (2007) [hereinafter 2007 Remedies Report]; Pstites & Ltp. Lia. Cos. ComM.
OF THE Bus. Law SECTION OF THE STATE BAR OF CAL., THIRD-PARTY CLOSING OPINIONS: LiMiTED LiaBiLITY COM-
PANIES AND PARTNERSHIPS (2016) [hereinafter California LLC Report]; Uni. ComMERCIAL CODE COMM. OF THE
Bus. Law SEcTiON OF THE STATE BAR OF CAL., LEGAL OPINIONS IN PERSONAL PROPERTY SECURED TRANSACTIONS
(2005) [hereinafter UCC Report and Original UCC Opinion]; Op. ComM. OF THE Bus. Law SECTION OF
THe STATE BAR OF CAL., SAMPLE CALIFORNIA THIRD-PARTY LEGAL OPINION FOR BUSINESS TRANSACTIONS (rev.
2014) [hereinafter Transactional Opinion]; Op. Comm. of the Bus. Law Section of The State Bar of
Cal., Sample Cdlifornia Third-Party Legal Opinion for Venture Capital Financing Transactions, 70 Bus.
Law. 177 (2014) [hereinafter Venture Opinion, and together with the Original UCC Opinion and Trans-
actional Opinion, the Sample Opinions]. These reports and the opinions refer at times to the TriBar Opin-
ion Committee reports, American Bar Association Section of Business Law Legal Opinions Committee
reports, and other reports. See, e.g., TriBar Op. Comm., Report: Third-Party “Closing” Opinions, 53 Bus.
Law. 591 (1998) [hereinafter 1998 TriBar Report]; TriBar Op. Comm., U.C.C. Security Interest Opinions—
Revised Article 9, 58 Bus. Law. 1449 (2003) [hereinafter TriBar UCC Report]; TriBar Op. Comm., The
Remedies Opinion—Deciding When to Include Exceptions and Assumptions, 59 Bus. Law. 1483 (2004) [here-
inafter TriBar Remedies Opinion Report]; TriBar Op. Comm., Third-Party Closing Opinions: Limited Liability
Companies, 61 Bus. Law. 679 (2006) [hereinafter TriBar LLC Report]; TriBar Op. Comm., Supplemental
TriBar LLC Opinion Report: Opinions on LLC Membership Interests, 66 Bus. Law. 1065 (2011) [hereinafter
TriBar LLC Membership Interests Report]; TriBar Op. Comm., Third Party Closing Opinions: Limited Part-
nerships, 73 Bus. Law. 1107 (2018); see also Am. Bar Ass'n Section of Bus. Law Legal Ops. Comm. et al.,
Statement on the Role of Customary Practice in the Preparation and Understanding of Third-Party Legal Opin-
ions, 63 Bus. Law. 1277 (2008) [hereinafter Customary Practice Statement]; Am. Bar Ass’n Comm. on
Legal Ops., Cross-Border Closing Opinions of U.S. Counsel, 71 Bus. Law. 139 (2015) [hereinafter ABA
Cross-Border Opinion Report]; Legal Ops. Comm. of the Am. Bar Assn Bus. Law Section & Working
Grp. on Legal Ops., Statement of Opinion Practices, 74 Bus. Law. 803 (2019) [hereinafter Statement of
Opinion Practices]; see also Gail Merel et al., Common Qualifications to a Remedies Opinion in U.S. Commer-
cial Loan Transactions, 70 Bus. Law. 121, 138 (2014). The UCC Opinion uses the language of the Sample
Opinions (making only such changes as were necessary to meld the samples together). The UCC Opinion
also adopts terminology from the 1998 TriBar Report, using the term “opinion preparer” to refer to a
lawyer preparing—or whose knowledge is relevant to the preparing of—the opinion letter and the
term “opinion giver” to refer to the firm that is professionally responsible for the work product.

Consistent with the Sample Opinions, the UCC Opinion is referred to as a “sample opinion letter” even
though it contains a factual confirmation in addition to legal opinions. See infra Section D. Providing a
factual confirmation is common in securities transactions, where “negative assurance” statements have
traditionally been provided. See Task Force on Sec. Law Ops., Comm. on Fed. Reg. of Sec., Am. Bar
Assn Section of Bus. Law, Special Report: Negative Assurance in Securities Offerings (2008 Revision), 64
Bus. Law. 395 (2009) [hereinafter Negative Assurance Report].

As with the Sample Opinions, the UCC Opinion does not specifically state that it is to be interpreted
in accordance with the customary practice of lawyers giving opinions. Regardless of whether such a
statement is included, however, the opinion letter should be interpreted in light of such customary prac-
tice. See Customary Practice Statement, supra, at 1278; Statement of Opinion Practices, supra, § 2 (providing
support in the last sentence). If the opinion giver nonetheless desires to include a reference to customary
practice, one increasingly accepted method of doing so is to refer to the Statement of Opinion Practices
(although a reference to the Customary Practice Statement would be appropriate). This is often done by
including, either at the beginning or the end of the opinion letter, a statement such as: “This opinion
letter shall be interpreted in accordance with the Statement of Opinion Practices [, a copy of which is
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Norte: Although the UCC Opinion summarizes certain basics of legal opinion
practice, it does not restate in full the general principles of legal opinion practice,
such as the definition and purpose of a legal opinion, the legal standards appli-
cable to the preparation of a closing opinion, and the customary diligence under-
taken in the preparation of an opinion letter. For these principles, the reader is
referred to the 2007 Business Transactions Report and the 1998 TriBar Report. Un-
less the Committee specifically states in the UCC Opinion that it is modifying the
interpretation of any element of legal opinion practice included in these or the
other opinion reports cited in the UCC Opinion, the summaries of opinion prac-
tice included herein are qualified in their entirety by reference to the 2007 Business
Transactions Report, the 1998 TriBar Report, and the other California and TriBar
reports cited herein.

UCC SaMPLE OPINION REPORTER AND CONTRIBUTORS

REPORTER: Peter S. Szurley

OpiNnioNs COMMITTEE REVIEWING MEMmBERS:  Kenneth J. Carl
Peter H. Carson
James F. Fotenos
Richard N. Frasch
Jerome A. Grossman
Timothy G. Hoxie
John B. Power
Steven O. Weise

ADDITIONAL CONTRIBUTORS: John R. Engel
Jenny Park Garner
Robert Gillison
John M. Jameson
Anward Kim Li
Manley W. Roberts
D.C. Toedt
Edith Warkentine

2019-20 OriNnioNs COMMITTEE MEMBERS

2019-20 OriNioNs COMMITTEE
STEERING COMMITTEE: Kenneth J. Carl, Co-CHaAlr
Douglas F. Landrum, Co-Chair
Carol K. Lucas, Vice Chair, Communications

attached hereto].” Practitioners are encouraged to consult Appendix 5 of the Remedies Report, which
provides an extensive discussion of customary opinion practice.

A version of the UCC Opinion without footnotes is posted on The Business Lawyer website next to
this sample opinion.
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SAMPLE CALIFORNIA THIRD-PARTY LEGAL OPINION LETTER FOR
PErsONAL PROPERTY SECURED FINANCING TRANSACTIONS

[DaTE]*

TarL Oaxs Bank, N.A.
101 California Street
San Francisco, CA 94111

Ladies and Gentlemen:

We have acted as counsel to SpiriT’s WILLING, INC., a California corporation (the
“Borrower”), and FiesH's WEak, LLC, a California limited liability company
(the “Guarantor”), in connection with the negotiation, execution and delivery of
the Loan Agreement, dated as of [DaTE] (the “Loan Agreement”), between the Bor-
rower and TatL Oaks Bank, N.A., a national banking association (the “Lender”). The
Borrower and the Guarantor are sometimes referred to in this letter individually as
a “Loan Party” and collectively as the “Loan Parties.” This letter is delivered to you®
pursuant to Section [__] of the Loan Agreement.® Fach capitalized term used but-
not otherwise defined herein has the meaning given to it in the Loan Agreement.
Subject to the preceding sentence, each term used but not otherwise defined
herein has the meaning given to it in Division 9 of the California Uniform
Commercial Code (the “UCC”) [or, if not defined therein, in Division 8 of the
uccl.”

4. By its nature, a third-party legal opinion letter speaks only as of the date it is issued. Accord-
ingly, it does not cover subsequent changes in law or fact. See Statement of Opinion Practices, supra
note 3, § 9.

5. An opinion letter in a loan transaction will usually be addressed to an institution and not to a
specified individual at that institution. The subject of this UCC Opinion is a loan secured by the per-
sonal property of the Borrower and guaranteed by the Guarantor. The Lender is a national banking as-
sociation (identifying the nature of the lender is relevant to compliance with California usury laws). See
infra note 32. Note that, if the subject of the opinion letter were a syndicated loan, then the opinion
letter would usually be addressed to the administrative agent for the lenders as well as to each of
the lenders under the Loan Agreement. Cf. CaL. Com. Copt § 9102(a)(73) (2019) (providing that a se-
cured party includes, inter alios, an agent in whose favor a security interest is created).

6. Itis common to state the context in which the opinion letter is being delivered. Here, as is often
the case, delivery of the opinion letter is a condition to the closing of the transaction, and reference is
made to the provision in the Loan Agreement providing for its delivery.

While the opinion giver may wish to describe its role as “general” or “special” counsel for the Bor-
rower or the Guarantor in the transaction, such descriptive terms have no generally recognized mean-
ing. 2007 Business Transactions Report, supra note 3, § D.2. Therefore, they should not be viewed as
substitutes for appropriate substantive qualifications or limitations on the scope of the opinion giver’s
role in the transaction. 2007 Business Transactions Report, supra note 3 (text accompanying notes
93-94). Moreover, the term “special counsel” does not limit the opinion giver’s responsibility for
the opinions given by it. Id. Accordingly, if the opinion giver is not involved generally in representing
the client and has been asked for an opinion on a limited matter, it may be advisable for it to describe
the scope of its limited involvement with the client or the transaction rather than rely solely on the
implication of limited participation by the reference to “special” counsel. Id.

7. Unless otherwise indicated, section references herein are to sections of the UCC. Note that Cal-
ifornia uses “Divisions” instead of “Articles”; in addition, California does not use a hyphen to separate
the Division of the UCC from the Section thereof.
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A. DocuMENTS EXAMINED®
We have reviewed the following documents®:
(1) the Loan Agreement;

(ii) the Promissory Note, dated [paTE] (the “Promissory Note”), in the
original principal amount of [$ ], executed by the
Borrower to the order of the Lender;

(iii) the Guaranty, dated as of [patE] (the “Guaranty”), by the Guarantor
in favor of the Lender;

(iv) the Security Agreement, dated as of [DaTE] (the “Security Agreement”),
between the Borrower and the Lender;

This UCC Opinion does not address the creation or perfection of a security interest in personal
property other than under Division 8 and Division 9 of the UCC, and except as set forth in Section C,
numbered paragraphs 20-22, of this UCC Opinion, it does not address the priority of any security
interest.

This sample language (or any similar alternative) may be used in lieu of repeating, in each instance
where used, a statement that a particular term has the meaning ascribed to it in the Loan Agreement
or the UCC, as applicable. See, e.g., infra text accompanying note 55. The sample language with re-
spect to defined terms contained in the UCC is limited to Division 9, and where appropriate, Divi-
sion 8 of the UCC because those are the Divisions of the UCC most relevant to the opinions set forth
herein. It also eliminates confusion about terms that are defined differently within the UCC (for ex-
ample, “instrument” is defined differently in Division 3 and Division 9 of the UCC) and avoids the
inadvertent varying of terms as a result of a broader reference to the UCC and not just the specific
Divisions thereof (for example, “agreement,” “knowledge,” and “security interest” are defined in Divi-
sion 1 of the UCQ).

8. The order in which the elements of an opinion letter are set forth varies from firm to firm. The order
adopted in this UCC Opinion follows basically that set out in the 2007 Business Transactions Report:

(1) introductory matters, such as the date, the identity of the opinion recipient, the role of the
opinion giver giving the opinion, and the purpose for which the opinion is given; (2) a general
or specific recitation of the documents and other factual and legal matters reviewed by the opin-
ion giver, including in some instances a statement of reliance on various factual assumptions;
(3) the legal conclusions expressed in the opinion, and any qualifications to the legal conclu-
sions; (4) matters peculiar to the particular opinion, such as matters relative to opinions of
local counsel in other jurisdictions and specific limitations on the use of the opinion; and
(5) the signature of the opinion giver.

2007 Business Transactions Report, supra note 3, at 21 (footnote omitted).

This UCC Opinion, as does each of the Transactional Opinion and the Venture Opinion, departs
from this framework in one significant respect: it separates a factual confirmation—whether or not
traditionally expressed with the legal conclusions—from the legal conclusions by placing it in a sep-
arate section headed “Confirmation” immediately following the legal conclusions. See infra note 84.

9. Practice varies as to whether the opinion letter lists all of the documents that the opinion
preparers have reviewed for purposes of preparing the opinion letter. See 2007 Business Transactions
Report, supra note 3, at 24-32 (providing an extended discussion regarding the description of an
opinion preparer’s factual examination).

This UCC Opinion assumes that each of the Loan Documents states that it is governed by Califor-
nia law. See infra notes 45, 68, 84 & 85. For sample language specifically addressing the validity of a
governing law clause in loan documents that select as the governing law the law of a state other than
California, see the suggested language at infra note 45.
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(v) the Acknowledgment, dated as of [paTE] (the “Acknowledgment™), be-
tween GIVE-aN-INcH Balteg, INc., a California corporation (the “Bailee”),
and the Lender;'°

(vi) Certificate No. C-1 (the “Stock Certificate™), representing 100 common
shares of 222 Cowmpany, INc., a California corporation (the “Issuer”),
and reflecting the Borrower as the holder thereof, together with a
stock power endorsed by the Borrower {[in blank] or [in the name
of the Lender]} (the “Stock Power”);'!

(vil) Certificate No. C-2 (the “Bearer Stock Cettificate”), representing 100
common shares of the Issuer and issued in bearer form;!'?

(vili) the Deposit Account Control Agreement, dated as of [DaTE] (the “De-
posit Account Control Agreement”),'> among the Borrower, PENNYWISE
Bank, N.A., a national banking association (the “Depository Bank”),
and the Lender;'*

10. This document would be included in connection with Opinion 12 of this UCC Opinion, where a
bailee has possession of a portion of the collateral (other than certificated securities), the security
interest therein is being perfected by possession by such bailee on behalf of the secured party, and a
Perfection-by-Possession Opinion is given regarding such collateral. See generally UCC Report, supra
note 3, § 5.2. Opinions on perfection by delivery are covered by Opinion 13 of this UCC Opinion.

11. This reference to a certificated security in registered form and the accompanying stock power
would be included where (1) the security interest in the certificated security is being perfected under
section 9313(a) by delivery (i.c., possession) pursuant to section 8301(a)(3) (i.e., perfection through
possession by the secured party or a third party) and (2) a Perfection-by-Delivery Opinion, see infra
Opinion 13 (Second Alternative), is given regarding such collateral. The stock power is not necessary
to perfect a security interest in a certificated security in registered form that is perfected under sec-
tion 9313(a) by delivery pursuant to sections 8301(a)(1) or (a)(2) (i.e., perfection through possession
by the secured party or a third party who is not a securities intermediary); a Perfection-by-Delivery
Opinion, see infra Opinion 13 (First Alternative), may be given regarding such collateral. See generally
UCC Report, supra note 3, § 5.2, at 36 n.202, 38 n.22, 43 n.242.

12. This reference to a certificated security in bearer form would be included where (1) the security
interest therein is being perfected under section 9313(a) by “delivery” pursuant to sections 8301(a)(1) or
(2) and (2) a Perfection-by-Delivery Opinion, see infra Opinion 13 (First Alternative), is given regarding
such collateral. The reference to the certificated security being in bearer form is relevant to any priority
opinion concerning the security interest in such certificated security. See infra Opinion 21.

13. This document would be included where (1) the collateral includes a deposit account main-
tained by the Borrower with a depository bank that is not the Lender, (2) the security interest therein
is being perfected under section 9314(b) by control under section 9104(a)(2) (i.e., by the use of a
control agreement), and (3) a Perfection-by-Control Opinion, see infra Opinion 14 (Second Alterna-
tive), is given regarding such collateral. See generally UCC Report, supra note 3, § 5.3.1. Note that the
sole method to perfect a security interest in a deposit account taken as original collateral is by control
under section 9104. See generally id.

14. Where (1) the collateral includes a deposit account that has been placed in the name of the
Lender and the Lender has become the customer of the depository bank, (2) the security interest
therein is being perfected under section 9314(b) pursuant to control under section 9104(a)(3)
(i.e., by the secured party becoming the depository bank’s customer as to the account), and (3) a
Perfection-by-Control Opinion, see infra Opinion 14 (Third Alternative), is given regarding such col-
lateral, it is customary to assume without so stating that the Lender has become the customer of the
Depository Bank, and no separate reference to a customer agreement is typically made.

If, however, the security interest in the deposit accounts maintained by the Borrower with the
Lender is being perfected under section 9314(b) by control under section 9104(a)(1), and the Security
Agreement references deposit accounts as a collateral type, no separate reference to any customer
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(ix) the Uncertificated Securities Control Agreement, dated as of [DATE]
(the “Issuer Control Agreement”), among the Borrower, the Issuer,
and the Lender;"’

(x) the Third Party Acknowledgment, dated as of [paTE] (the “Third Party
Acknowledgment”), between Friend Indeed, Inc., a California corpo-
ration (“Third Party”), and the Lender;'®

(xi) the Securities Account Control Agreement, dated as of [paTe] (the
“Securities Account Control Agreement”), among the Borrower, Many
ARe CaLLED Broker, INc., a California corporation (the “Securities In-
termediary™), and the Lender;!”

(xii) the Commodity Account Control Agreement, dated as of [DaTE] (the
“Commodity Account Control Agreement”), among the Borrower, FEw
ARe CHOSEN BROKER, INC., a California corporation (the “Commodity
Intermediary”), and the Lender;'8

agreement between the Borrower and the Lender is required to give a Perfection-by-Control Opinion.
See infra Opinion 14 (First Alternative); see generally UCC Report, supra note 3, § 5.3.1.

15. This document would be included where (1) the collateral includes uncertificated securities
that are not credited to a securities account, (2) the security interest therein is being perfected
under section 9314(a) by control under sections 9106(a) and 8106(c)(2) (i.e., by the use of a control
agreement), and (3) a Perfection-by-Control Opinion, see infra Opinion 15 (Second Alternative), is
given regarding such collateral. See generally UCC Report, supra note 3, § 5.3.4.

16. This document would be included where:

(1) @ the collateral includes certificated securities; (ii) the security interest therein is being per-
fected under sections 9106(a), 8106(a), and 8301(a)(2) (i.e., by a third party acknowledging that
the third party has possession of the certificated securities on behalf of or holds for the Lender);
and (iii) a Perfection-by-Delivery Opinion, see infra Opinion 13, is given regarding such collateral,
see generally UCC Report, supra note 3, § 5.3.2;

(2) (i) the collateral includes uncertificated securities; (ii) the security interest therein is being per-
fected under section 9314(a) by control under sections 9106(a), 8106(c)(1), and 8301(b)(2) (i.e., by
a third party acknowledging that the uncertificated securities are registered in its name and that it has
control on behalf of or holds for the Lender); and (iii) a Perfection-by-Control Opinion, see infra
Opinion 15 (First Alternative), is given regarding such collateral, see generally UCC Report, supra
note 3, § 5.3.4; or

(3) () the collateral includes securities accounts or security entitlements, (ii) the security interest
therein is being perfected under section 9314(a) by control under sections 9106(a) and 8106(d)(3)
(i.e., by a third party who has control of the securities accounts or security entitlements acknowledg-
ing that it has control on behalf of or holds for the Lender), and (iii) a Perfection-by-Control Opinion,
see infra Opinion 16 (Second Alternative), is given regarding such collateral, see generally UCC Report,
supra note 3, § 5.3.5.

17. This document would be included where (1) the collateral includes securities accounts or se-
curity entitlements, (2) the security interest therein is being perfected under section 9314(a) by
control under sections 9106(a) and 8106(d)(2) (i.e., by the use of a control agreement), and (3) a
Perfection-by-Control Opinion, see infra Opinion 16 (Second Alternative), is given regarding such
collateral. See generally UCC Report, supra note 3, § 5.3.5.

18. This document would be included where (1) the collateral includes commodity accounts or com-
modity contracts, (2) the security interest therein is being perfected under section 9314(a) by control
under section 9106(b)(2) (i.e., by the use of a control agreement), and (3) a Perfection-by-Control
Opinion, see infra Opinion 17, is given regarding such collateral. See generally UCC Report, supra
note 3, § 5.3.5.
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(xiil) the Assignment and Consent, dated as of [paTE] (the “Assighment and
Consent”), among the Borrower, Paip PreEr Bank, N.A., a national
banking association (the “Letter of Credit Issuer”), and the Lender;'°

(xiv) the Notification of Security Interest, dated as of [paTe] (the “Notifica-
tion”), executed by the Lender[, acknowledged by the Borrower,] and
addressed to AN OUNCE OF PREVENTION INSURANCE CoMPANY, INC., a Cal-
ifornia corporation (the “Insurer”);?°

(xv) aln] [acknowledgement] [time-stamped] [unfiled] copy of the financ-
ing statement in the form of Exhibit 1 hereto [naming the Borrower as
debtor and the Lender as secured party] (the “Financing Statement”),

{[filed as Instrument Number | 1] or [to be filed]} in the
Office of the Secretary of State of the State of California (the “Filing
Office™;?!

(xvi) the articles of incorporation of the Borrower, as amended to date,
certified by the California Secretary of State as of [pate] (the
“Articles”);

(xvil) the bylaws of the Borrower, as amended to date, certified to us by an
officer of the Borrower as being complete and in full force and effect
as of the date of this letter (the “Bylaws™);

(xviii) records certified to us by an officer of the Borrower as constituting the
records of proceedings and actions of the board of directors and the
shareholders of the Borrower relevant to the opinions set forth in this
letter;?

19. This document would be included where (1) the collateral includes letter-of-credit rights,
(2) the security interest therein is being perfected under section 9314(a) by control under sec-
tion 9107 (i.e., by the consent of the issuer or any nominated person, see UCC Report, supra
note 3, at 53 n.306), and (3) a Perfection-by-Control Opinion, see infra Opinion 18, is given regard-
ing such collateral. See generally UCC Report, supra note 3, § 5.3.7.

20. The general application of Division 9 of the UCC to security interests in insurance policies as
original collateral is a non-uniform California provision. See generally UCC Report, supra note 3, § 5.4.
This document would be included where (1) the collateral includes any policy of insurance (includ-
ing unearned premiums) that does not constitute a health-care insurance receivable, (2) the security
interest therein is being perfected under section 9312(b)(4) (i.e., by written notice to the insurer), and
(3) a Perfection-by-Notification Opinion, see infra Opinion 19, is being given. See generally UCC Re-
port, supra note 3, § 5.4. While the acknowledgement of the Borrower is not required under Divi-
sion 9 of the UCC, it is customarily obtained as a matter of prudence. Note, however, that what
law governs the perfection of a security interest in an insurance policy is not at all clear. See infra
note 76.

21. For purposes of this UCC Opinion, the Filing Office is the Office of the Secretary of State of
the State of California. But see infra note 56 (regarding the place to file a financing statement filed as a
fixture filing).

22. Although it is customary for opinion preparers to rely on a secretary’s certificate confirming
adoption of the relevant resolutions, some opinion preparers may also review the corporate minute
books. See Transactional Opinion, supra note 3, at 4 n.8.
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(xix) a Certificate of Status—Domestic Corporation with respect to the Bor-
rower, issued by the California Secretary of State on [paTE];>3

(xx) the articles of organization of the Guarantor, as amended to date,
certified by the California Secretary of State as of [paTE]?* (the “Arti-
cles of Organization™);

(xxi) the [limited liability company operating agreement] of the Guaran-
tor, dated as of [paTE], as amended to date, certified to us by [an of-
ficer] of the Guarantor as being complete and in full force and effect
as of the date of this letter (the “Operating Agreement”);

(xxii) records certified to us by [an officer] of the Guarantor as constituting
all records of proceedings and actions of the [manager(s) and mem-
bers]?® of the Guarantor relating to the Loan;

(xxiii) a Certificate of Status—Domestic Limited Liability Company with respect
to the Guarantor, issued by the California Secretary of State on [DaTEl;

(xxiv) a certificate of the [Chief Financial Officer, General Counsel, or other
appropriate officer] of the Borrower identifying certain agreements
and instruments to which the Borrower is a party or by which the

23. Some opinion givers also obtain a good standing letter from the California Franchise Tax
Board to confirm that no suspension of the corporation’s charter for nonpayment of taxes is immi-
nent. The Committee believes that, absent some particular concern known to the opinion giver
about tax delinquencies of the Borrower, a California Franchise Tax Board letter need not be obtained
to give a good standing opinion on a California corporation. The Secretary of State’s good standing
certificate reflects whether as a result of a tax delinquency the corporation’s charter has been sus-
pended or forfeited. See Transactional Opinion, supra note 3, at 4 n.9 (citing the 2007 Business Trans-
actions Report, supra note 3, at 42).

24. The certificate might be delivered by a member, manager, or officer depending on the man-
agement structure of the limited liability company. See generally California LLC Report, supra
note 3, at 2-3 (noting different permitted management structures of limited liability companies).
Note that the language “and certified to us by [an officer] of the [Borrower/Guarantor| as being com-
plete and in full force and effect as of the date of this letter” contained in clause (xxi) is sometimes
inserted at the end of each of clauses (xvi) and (xx), although such language is not necessary given the
reference in such clauses to state-certified documents.

25. Who will need to take action on behalf of a California limited liability company will be a func-
tion of its articles of organization and operating agreement. The California LLC Report states that the
opinion giver is entitled to assume, without so stating, the legal capacity of natural persons who are
members, managers, and officers, as well as the fact that any entity member, manager, or officer has
taken whatever internal entity proceedings (i.e., proceedings internal to that entity member, manager,
or officer) as are necessary to permit it to act on behalf of the entity member. See California LLC Re-
port, supra note 3, at 5-6, 24. Accordingly, while the opinion preparers would still need to examine
the actions taken by the limited liability company to approve its obligations under the relevant doc-
uments, they would be entitled to assume (unless they know or reasonably have reason to know to
the contrary) that an entity member or manager has taken whatever entity action is necessary to en-
able it to take all required limited liability company action (e.g., the entity’s board has approved the
entity manager’s execution and delivery of the relevant documents if required by the entity’s organi-
zational documents). Note that the opinion preparers would still need to examine whether limited
liability company procedures have been followed.
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Borrower’s properties or assets are bound (the “Certificate Relating to
Agreements™);?°

(xxv) a copy of each of the agreements and instruments identified in the
Certificate Relating to Agreements, certified to us as being a true
and correct copy of the original (the “Scheduled Agreements”);

(xxvi) a certificate of the [Chief Financial Officer, General Counsel, or other
appropriate officer] of the Guarantor identifying certain agreements
and instruments to which the Guarantor is a party or by which the
Guarantor’s properties or assets are bound (the “Guarantor’s Certifi-
cate Relating to Agreements”);

(xxvil) a copy of each of the agreements and instruments identified in the
Guarantor’s Certificate Relating to Agreements, certified to us as
being a true and correct copy of the original (the “Guarantor Scheduled
Agreements”); and

(xxviii) a certificate of each of [the Chief Financial Officer, General Counsel,
or other appropriate officer] of the Borrower and the Guarantor as to
certain factual matters relevant to this letter.2” 28

26. If the Loan Documents include a schedule of the Borrower’s material agreements, the opinion
preparers may forego the receipt of a Certificate Relating to Agreements and instead expressly limit
their review to the agreements and instruments identified on the relevant schedule. If the Borrower is
a reporting company under the Securities Exchange Act of 1934, the opinion letter may instead refer
to the material contracts filed as exhibits to the Borrower’s most recent annual report on Form 10-K,
together with any subsequent reports on Forms 10-Q or 8-K (although the parties may agree to carve-
outs (e.g., employment agreements) from the material contracts reviewed). To avoid any suggestion
that the opinion preparers have determined that the contracts listed are objectively “material” under
some standard, for example, the standard included in Item 601(b)(10) of Regulation S-K promul-
gated by the Securities and Exchange Commission, the contracts listed are referred to as “Scheduled
Agreements” and not “Material Agreements.” Regardless of whether the term “material” is used, by
referring to a list of agreements, opinion givers are not implicitly giving an opinion that the listed
agreements are in fact “material” to the Borrower or comprise all “material” agreements to which
the Borrower is a party. The determination of which agreements are “material” is a question of fact
and not the responsibility of the opinion giver. Note that the Certificate Relating to Agreements or
the relevant schedule to the Loan Documents impacts Opinion 9(b) of this UCC Opinion.

27. This certificate addresses factual matters relevant to the Borrower and the Guarantor if not
known to the opinion preparers. These may include matters such as the absence of dissolution pro-
ceedings and the absence (or identification) of pending litigation; however, the inclusion of such a
certificate, while highlighting specific matters for both the opinion giver and the opinion recipient,
should not be treated as assurance that all relevant factual matters have in fact been disclosed by
the opinion giver’s client(s). Some opinion preparers omit this certificate and instead rely on the gen-
eral statement about the making of “further legal and factual examination” to cover any such matters.
Finally, some opinion preparers draft this certificate (as well as other, similar opinion-related certif-
icates) to be signed by an officer on behalf of the Borrower. Other opinion preparers draft the
certificate to be signed by an officer in such person’s own name. The Committee believes that
these approaches are all appropriate.

28. See infra note 77 (regarding the inclusion of a search report if this UCC Opinion were to in-
clude a Filing Priority Opinion (as hereinafter defined)).
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Each of the documents identified in the foregoing items (i) through ([___]) is
sometimes referred to herein as a “Loan Document.”*°

We have also examined such other documents and made such further legal
and factual examinations and investigations as we have determined to be neces-
sary for purposes of giving the following opinions.>°

B. CERTAIN ASSUMPTIONS

We have assumed, for purposes of our opinions expressed herein, that>!:

29. Opinion preparers should take care that the documents included in the definition of
“Loan Documents” are properly included (for example, they should not include the Articles or the
Borrower’s other organizational documents or certificates of public officials). See Venture Opinion,
supra note 3, at 185 n.31. In addition, opinion preparers may prefer to substitute a different term
(e.g., “Transaction Documents”) for the term “Loan Documents” if that term is differently defined
in the Loan Agreement.

30. Some opinion preparers include a statement highlighting that they have not conducted a search
of the docket of any court or other tribunal. According to the 1998 TriBar Report, no such disclaimer is
necessary (and no such search is required in connection with a “no-litigation” confirmation). 1998 Tri-
Bar Report, supra note 3, at 664; see also 2007 Business Transactions Report, supra note 3, at 64 n.195
(concurring with TriBar); see infra Section D (concerning the “no-litigation” confirmation). Also, some
opinion preparers omit the last paragraph, intending to imply that the list of documents reviewed con-
stitutes the exclusive scope of their document review. Merely deleting the last paragraph, however, is
not generally understood to be sufficient to limit the responsibility of the opinion preparers to review
other pertinent documents. When such a limitation is intended, the opinion giver typically adds lan-
guage that makes clear that the opinions being given are based solely on a review of the listed docu-
ments. 2007 Business Transactions Report, supra note 3, at 25-26 (“If no specific limitation is included, a
list of documents is not generally understood to constitute a limitation on the general responsibility of
the opinion giver to follow customary diligence in rendering the opinion.”).

31. The 1998 TriBar Report takes the view that express assumptions are to be kept to a minimum.
For example, the following assumptions, relating to facts that “are common to transactions generally and
are customarily assumed as a matter of course,” are understood to be applicable whether or not stated:

* That individuals have appropriate legal capacty.

* That copies of documents furnished to the opinion givers conform to the originals.
* That the original documents furnished to the opinion givers are authentic.

* That the signatures on executed documents are genuine.

* That the agreement being opined upon is binding on the other parties to it.

1998 TriBar Report, supra note 3, at 615. Section 4 of the Third-Party Legal Opinion Report, Including the ABA
Accord, of the Section of Business Law, American Bar Association, 47 Bus. Law. 167, 179-220 (1991) [here-
inafter “ABA Accord”], also contains a list of assumptions (including the ones itemized above) that need
not be stated expressly in a closing opinion, including assumptions as to (a) the relevant transaction doc-
uments not being defined, supplemented or qualified by any agreement, understanding, usage of trade or
course of dealing and (b) the parties to the relevant transaction documents acting in accordance with, and
refraining from taking any action that is forbidden by, the terms and conditions of such documents. Id. at
186-87 (providing the list). While the list in Section 4 of the ABA Accord applies only to those opinions that
adopt the ABA Accord, “it provides a useful compilation of the assumptions that are understood as a matter
of customary practice to be implicit in closing opinions.” Donab W. Grazer, Scott FrrzGisson & Steven O.
WEIsE, GLAZER AND Fi1zGiBBON ON LEGAL OpiNiONS § 4.3.3, at 151-53 (3d ed. 2008) [hereinafter Grazer anD
FrrzGisson].

Similarly, it is not necessary to state separately as an assumption that those who have approved an agree-
ment have satisfied their fiduciary obligations and have disclosed any interest in the transaction, 1998
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(@) () the Lender is (A) a subsidiary of a bank holding company (as such terms
are defined in Section 1287 of the California Financial Code) or is a bank
organized under the laws of the United States or any State thereof, (B) a
foreign (other nation) bank described in Section 1768 of the California
Financial Code meeting the criteria for exemption set forth therein, (C) li-
censed under the California Financing Law (Cal. Fin. Code § 22000-
7780.1 (2019)), or (D) a lending institution otherwise belonging to an
exempt class of persons and, as a result thereof, that the Lender is exempt
from the restrictions of Section 1 of Article XV of the Constitution of the
State of California relating to rates of interest upon the loan of money;

(ii) the Loan will be made by the Lender for its own account or for the ac-
count of another party that qualifies for an exemption from the interest
rate limitations of California law; and

(iil) there is no agreement by the Lender to sell participations or any other
interest in the Loan(s) to any person other than a party that qualifies for
an exemption from the interest rate limitations of California law;>?

TriBar Report, supra note 3, at 629, or that contracts covered by the “no-breach” opinion that by their
terms are governed by the laws of another jurisdiction whose law is not being covered in the opinion
letter are being interpreted in accordance with their plain meaning, id. at 660. All of these assump-
tions may be relied on and left unstated so long as they are not known to be false or reliance on them
in the particular circumstance would not be unreasonable. Id. at 610.

The 2007 Business Transactions Report endorses the approach of the 1998 TriBar Report. 2007 Busi-
ness Transactions Report, supra note 3, at 21 n.85; see also 2007 Remedies Report, supra note 3, at 15
n.38; TriBar Remedies Opinion Report, supra note 3, at 1486-89.

The Committee notes that the decision in Fortress Credit Corp. v. Dechert, 934 N.Y.S.2d 119 (App.
Div. 2011), may encourage some opinion givers to state expressly some or all of the assumptions of
general applicability. The court in that case noted, as one of the bases for dismissing the action, that
the subject opinion letter included an assumption regarding the genuineness of the documents re-
viewed. Although the result in the case was no doubt correct, the Committee believes that, absent
facts suggesting to the opinion preparers that the documents were not genuine, the case should ul-
timately have been decided the same way whether or not an express assumption was included in the
opinion letter. For many of the same reasons that some opinion givers are inclined to include an ex-
press reference to customary practice in their opinion letters, see, e.g., supra note 3, some opinion
givers state some or all of the general assumptions. The Committee believes that, whether or not as-
sumptions of general application are stated expressly, an opinion letter is read as if such assumptions
were expressly stated—and the opinion preparers should not be responsible for affirmatively inves-
tigating their accuracy. The Committee notes that a “laundry list” approach to assumptions (and to
qualifications/exceptions)—that is, utilizing a standard list of assumptions, qualifications, or excep-
tions that may include assumptions, qualifications, or exceptions that are not relevant to the actual
terms of the agreement(s) being considered—can impair the value of an opinion letter as a commu-
nication tool. See TriBar Remedies Opinion Report, supra note 3, at 1486.

In addition to assumptions of general application, opinion givers sometimes include express as-
sumptions about additional matters that are necessary predicates to one or more of the particular
opinions being given but are not generally applicable to all of the opinions. These assumptions
should be included if they are to be relied on, and their inclusion (so long as the opinion is not mis-
leading) shifts to the opinion recipient the burden of confirming the matters assumed or taking the
risk that they are not accurate. See 1998 TriBar Report, supra note 3, at 616.

32. An opinion that a loan agreement is enforceable includes an opinion that the underlying loan
is not usurious. If no exemption from the California usury laws is available, then it is customary to
state at a minimum that no opinion is expressed with respect to compliance with usury laws or the
effect of noncompliance vis-a-vis the Loan Parties. This qualification is ordinarily included even if the
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(b) value has been given for the security interest granted in the Security
Agreement;>?

(c) the Financing Statement correctly states the name of the Borrower;>*

(d) the Bailee is not a securities intermediary with respect to the securities de-
scribed in Opinion {[13] or [15]} of this letter;*>

(e) the Third Party is not a securities intermediary with respect to the securi-
ties described in Opinion 15 of this letter; and3®

(f) the Borrower is the registered owner of the securities described in Opin-

ion 15 of this letter.?”

C. OrINIONS

Based on the foregoing and subject to the qualifications set forth in Section E
of this letter, we are of the opinion that:

stated interest rate does not exceed the usury ceiling because of the possibility, absent statutory ex-
ceptions or express reservations, that charges or other consideration together with the stated interest
may exceed the usury ceiling. If the opinion preparers conclude, however, that the loan is usurious in
their professional judgment, the opinion preparers may appropriately consider whether giving any
enforceability opinion at all is possible. See, ¢.g., 2007 Business Transactions Report, supra note 3, at 20.

The listed assumptions are frequently made by a California opinion giver with respect to loans
made by an institutional lender, although customary practice permits the opinion givers to assume,
without so stating, the matters in (ii) and (iii). Transactional Opinion, supra note 3, at 7 n.16. Also,
note that the assumption in (i) is often not included where it is reasonable to assume (without so
stating) based upon the identity of the lender (e.g., a national banking association).

Depending on the facts of a particular transaction, it may be possible to rely on an exemption from the
California usury laws based on the nature of the transaction or borrower under the California Corpora-
tions Code rather than the exempt status of the lender. See Car. Core. CopE §§ 2511625118 (2019). For
example, section 25118 of the California Corporations Code exempts a transaction involving one or more
evidences of indebtedness aggregating at least $300,000 under certain circumstances. Car. Core. CODE
§ 25118 (2019). If an exemption from usury laws is based on one of these statutory transaction exemp-
tions, the opinion preparers would replace the assumptions in paragraph (a) of the text of the sample
assumptions with assumptions supporting the basis for the chosen exemption.

33. This qualification is customarily understood without being stated; stating it expressly is appro-
priate solely if it is unclear whether value has been given. See UCC Report, supra note 3, § 4.2.1. Note
that value need not be given directly to the debtor (e.g., when the debtor is a guarantor). See, e.g.,
Putnam Realty, Inc. v. Terminal Moving & Storage Co. (In re Terminal Moving & Storage Co.),
631 F.2d 547, 550-51 (8th Cir. 1980); ResTATEMENT (THIRD) OF SURETYSHIP AND GUARANTY § O (Awm.
Law InsT. 1996); RESTATEMENT (SECOND) OF CONTRACTS § 71(4) (AM. Law Inst. 1981).

34. This qualification is customarily appropriate solely in connection with a Perfection-by-Filing
Opinion where the opinion giver is unable to verify the name of a debtor that is not a registered or-
ganization. See generally UCC Report, supra note 3, § 5.1.4(c).

35. This qualification is customarily appropriate solely in connection with a Perfection-by-Delivery
Opinion where the collateral consists of certificated securities in the possession of a third party who
does not appear to be a securities intermediary with respect to the securities. See UCC Report, supra
note 3, at 8-9 nn.41-44, 10-11 nn.48-51; see generally Car. Com. Copk § 8301(b)(2) (2019).

36. This qualification is customarily appropriate solely in connection with the First Alternative of Per-
fection-by-Control Opinion concerning uncertificated securities contained in this UCC Opinion, where
the uncertificated securities are being registered in the name of the Third Party and not the Lender.
See UCC Report, supra note 3, at 45 & n.256; infra note 66 and accompanying text.

37. This qualification is customarily appropriate solely in connection with the Second Alternative
of Perfection-by-Control Opinion concerning uncertificated securities contained in this UCC Opin-
ion. See UCC Report, supra note 3, at 45 & n.257; infra note 67 and accompanying text.



Third-Party Legal Opinion Letter for Secured Financing Transactions 1845

1. The Borrower is a corporation validly existing and in good standing under
the laws of the State of California.®®

2. The Borrower has the corporate power to enter into and perform®® its
obligations under each of the Loan Documents to which it is a party.*

38. A “validly existing” opinion means that the subject corporation has not dissolved or ceased to
exist and that no dissolution proceedings have been initiated. 2007 Business Transactions Report, supra
note 3, at 41 (discussing the basis for giving this opinion); see generally id. at 40 (reporting that prac-
tice has moved toward giving the “validly existing” opinion and away from the “duly incorporated”
opinion). Customary practice in California permits a “duly incorporated” opinion to be given based
solely on a certified copy of a California corporation’s articles of incorporation; the California Corpo-
rations Code provides that the articles of incorporation, certified by the Secretary of State, are
“conclusive” evidence of the corporation’s formation. Car. Core. Copk § 209 (2019). The “due incor-
poration” opinion, which in California means that a California corporation has complied with the
statutory requirements under the California Corporations Code to become a California corporation
at the time of its incorporation, adds little of practical value to the “validly existing” opinion. A
“duly organized” opinion, however, encompasses not only incorporation but also the appointment
of the initial board of directors, the adoption of the corporation’s bylaws, the election of officers,
and the original authorization and issuance of shares, all in the context of the laws in existence at
the time of incorporation. 2007 Business Transactions Report, supra note 3, at 41. Thus, conducting
the necessary due diligence with respect to any corporation other than one that has been recently
formed can be onerous. The 2007 Business Transactions Report concludes that it “would be appropriate
for an opinion giver to decline to give” such an opinion with respect to a given entity unless the opin-
ion giver incorporated the entity, and it notes that even then opinion givers more commonly give the
much more limited “due incorporation” opinion, which does not cover any actions by the corporation
after the initial articles of incorporation have been filed. Id. The “good standing” opinion means that
the corporation’s charter has not been suspended or forfeited. Id. at 42.

This UCC Opinion omits the opinion that the Borrower is qualified to do business and is in good
standing in any other jurisdiction. If given, this opinion is customarily based solely on a certificate
from the foreign jurisdiction(s) in question, id. at 42, and would take the form of: “The Borrower
has qualified to do business and is in good standing in the state[s] of [insert specific jurisdictions cov-
ered].” Accordingly, the opinion does not add anything to the information conveyed by the certificates
themselves. The 2007 Business Transactions Report also notes that “[i]t is generally accepted that an opin-
ion giver should not be asked for an opinion that the [entity being opined upon] is qualified to do busi-
ness as a foreign corporation in all jurisdictions in which its property or activities require qualification
or in which the failure to qualify would have a material adverse effect on [it].” Id. at 43.

39. The opinion on corporate power to “perform” (which is distinct from opinions as to due au-
thorization and various other matters, covered separately by this UCC Opinion) covers both the ob-
ligations of the Borrower under the Loan Documents that are required to be met at closing and the
obligations of the Borrower under the Loan Documents that are required to be performed in the fu-
ture. See 1998 TriBar Report, supra note 3, at 652 n.139, 657-58 (general discussion of obligations to
be performed in the future). Opinion preparers must determine whether California law prohibits the
Borrower from performing its obligations under the Loan Documents both at and after the closing.
For example, is the Borrower agreeing to conduct a banking business that would not be permitted
under its articles of incorporation? See, e.g., CaL. Core. Copk § 202 (2019).

In analyzing whether a party has the corporate power to “perform its obligations,” opinion givers
might have concerns regarding circumstances that might arise in the future. Nevertheless, under cus-
tomary practice, the opinion letter speaks only as of its date and does not address possible changes in
the law or subsequent amendments to the articles of incorporation. See GLazer anp FitzGiBBoN, supra
note 31, § 2.2.1, at 572. Note also that other assumptions may be necessary, depending on the nature
of the obligation (for example, if the underlying document constitutes an amendment and restate-
ment of a prior document but not a novation, see In re Fair Fin. Co., 834 F.3d 651 (6th 2016)).

40. This UCC Opinion does not cover the power of the Borrower to “own and operate its assets.”
Most opinion givers limit the “corporate power” opinion to the Company’s power to carry on its busi-
ness as it is currently conducted. See 2007 Business Transactions Report, supra note 3, at 44.

Note that, if the corporate power opinion is written to extend beyond entering into and performing
an agreement to the “power to carry on its business as it is currently conducted,” the opinion would
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3. The Borrower has taken all corporate action necessary to authorize the
execution and delivery of, and the performance of its obligations under,
each of the Loan Documents to which it is a party, and the Borrower has
duly executed and delivered the Loan Documents to which it is a party.*!

customarily be based on (in addition to a review of the Borrower’s Articles, which are reviewed to
confirm the absence of any limitations on corporate powers) an officer’s certificate or disclosure docu-
ment describing that business or, in the alternative, a statement of the business as “known” to the
opinion giver. Id.

41. This opinion follows the formulation recommended in the Transactional Opinion. Transactional
Opinion, supra note 3, at 9 & n.19. While the formulation of this opinion is different in both the 2007
Business Transactions Report and the Venture Opinion, there is no substantive difference. Compare 2007
Business Transactions Report, supra note 3, at 45-48 (“The Agreement has been duly authorized by all
necessary corporate actions on the part of the Company and has been duly executed and delivered by
the Company.”), with Venture Opinion, supra note 3, at 191-92 (“The Transaction Documents have
been duly authorized by all necessary corporate action on the part of the Company and have been
duly executed and delivered by the Company.”).

This opinion means that the execution, delivery, and performance of the relevant agreements have
been authorized, and they have been executed by duly authorized officers or agents of the Borrower.
As such, regardless of whether the word “performance” is included, this opinion is understood as a
matter of customary practice to mean that the Borrower has taken all corporate action required to
authorize its officers to bind the Borrower contractually to perform its obligations under the Loan
Documents to which it is a party. Transactional Opinion, supra note 3, at 9 n.19. As a matter of cus-
tomary practice, this opinion is understood not to provide assurance that the Borrower has taken the
corporate action required to authorize performance after the closing of obligations in the Loan Doc-
uments when that action can be taken only at some future date. See generally Venture Opinion, supra
note 3, at 191 n.48. This opinion is also understood not to cover authorizations required under laws
other than the applicable corporation law. Id.

The last clause of this opinion means that the relevant agreements have been executed and deliv-
ered by duly authorized officers or agents of the Borrower:

The “duly executed” opinion involves a review of the minutes or reliance upon an officers’ cer-
tificate to establish that the officers executing the documents on behalf of the Company have
been validly elected, that they are or were officers of the Company at the time of execution,
and that they were in fact authorized to execute the documents on behalf of the Company.
While the “duly executed” opinion also addresses the genuineness of the signatures of the sign-
ing officers, such genuineness is expressly or implicitly assumed.

Giving an opinion that a document has been “duly delivered” generally means that the opin-
ion giver is present at the delivery of the signed agreement or otherwise satisfied as to the im-
plementation of procedures for actual delivery.

2007 Business Transactions Report, supra note 3, at 46.

As a matter of customary usage, “execution” means the signing of relevant documents by an autho-
rized person, and “delivery” means the transmission of those documents to the appropriate parties at the
consummation of the transaction, thus completing these elements of contract formation (to the extent
required under contract law). Under this customary usage, “execution” alone—without “delivery”—
would not result in the formation of a contract. The Committee is cognizant of section 1933 of the Cal-
ifornia Code of Civil Procedure but believes that, as a matter of customary usage, “executed,” standing
alone in an opinion letter, means only that appropriate persons have signed the agreement on behalf of
the Borrower. See Transactional Opinion, supra note 3, at 9 n.19 (citing the 2007 Business Transactions
Report, supra note 3, at 45-48); see also Car. Civ. Proc. Cobk § 1933 (2019) (“The execution of an in-
strument is the subscribing and delivering it, with or without affixing a seal.”). The opinion should omit
the words “and delivered” if the opinion giver is not able to satisfy the requirements discussed in the
2007 Business Transactions Report with respect to the “duly delivered” opinion.

Closings today often are effected by an electronic exchange of signature pages. When the opin-
ion preparers do not witness the physical execution of the signature pages, they are permitted, as a
matter of customary practice, to assume, without so stating, that all signatures are genuine. See
Grazer aND FitzGsBoN, supra note 31, § 4.3.3, at 152 (providing a partial listing of implied assump-
tions that need not be expressly stated under customary practice); see also supra note 31. In
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4. The Guarantor is a limited liability company formed and [validly] existing
and in good standing under the laws of the State of California.*?

5. The Guarantor has the limited liability company power to enter into and
perform its obligations under the Guaranty.*?

addition, customary practice permits the opinion givers to assume, without so stating, that an elec-
tronic exchange of signature pages, coupled with expressed or implied authorization to attach them
to the relevant documents, is an appropriate procedure to constitute actual delivery. Some opinion
givers are not comfortable relying on customary practice, however, and instead obtain an officers’ cer-
tificate regarding execution and delivery of the relevant documents and describe their reliance in the
opinion letter as follows:

In providing the opinion set forth in Section C (“Opinions”) numbered paragraph 3 of this letter,
concerning the Borrower’s execution and delivery of the Loan Documents, we have not neces-
sarily observed their execution by the Borrower but have relied exclusively upon representations
regarding the Borrower’s execution and delivery of the Loan Documents made to us in a certif-
icate and our review of copies, facsimiles, or PDF files of executed signature pages delivered to
us by representatives of the Borrower or their agents.

The Committee believes that either approach is acceptable.

42. See Cualifornia LLC Report, supra note 3, at 8-11; TriBar LLC Report, supra note 3, at 683-87.
This UCC Opinion uses the alternative form of the status opinion presented in the California LCC
Report and excludes a specific reference to the Guarantor’s “due formation.” See California LLC Report,
supra note 3, at 8. As acknowledged by the California LLC Report, this simpler form of status opinion
is increasingly accepted by opinion recipients, particularly in situations where the limited liability
company has not recently been formed. The adverb “validly” is in brackets in this opinion because
it may be omitted from a limited liability company status opinion without affecting the meaning
of the opinion. Id. at 10.

A California limited liability company is not considered “validly existing” or “existing” without an
operating agreement and at least one member. To establish this component of the status opinion,
opinion preparers will need to satisfy themselves (or expressly assume) that an operating agreement
has been entered into by at least one member of the limited liability company, that the member is a
“person” within the meaning of the statute, that the member has satisfied the conditions for becoming
a member set forth in the operating agreement, and that the limited liability company has not dis-
solved. See id. at 10-11.

A California limited liability company is in good standing when its articles of organization have not
been suspended or forfeited, which can occur as a result of the failure to (a) pay state taxes, (b) file tax
returns with the Franchise Tax Board, or (c) file a statement of information with the Secretary of State.
Opinion preparers typically rely on a good standing certificate for the limited liability company, is-
sued by the Secretary of State, to establish the good standing of the limited liability company. See id.
at 11.

The status opinion for limited liability companies will sometimes address formation, as illustrated
by the sample opinion included as Appendix C to the California LLC Report: “The [limited liability
company] is a duly formed limited liability company and is [validly] existing and in good standing
under the laws of the State of California.” Id. at 8-10.

43. See id. at 13-15; TriBar LLC Report, supra note 3, at 687-89. As in Opinion 2, and following
the form of the sample power opinion in the California LLC Report for a limited liability company, this
sample opinion omits the “power to conduct business” component. As noted in the California LLC
Report, the narrower form of the power opinion reflects current practice. As the California LLC Report
notes, the broader form of opinion is sometimes given in special circumstances such as venture cap-
ital financings or for a special purpose entity or an entity engaged in a regulated industry. See Cali-
fornia LLC Report, supra note 3, at 13 n.36.

The power opinion for a limited liability company is intended to assure the recipient that the lim-
ited liability company has the power to enter into and perform its obligations under the applicable
limited liability company statute and governing documents. This means that the limited liability com-
pany has the power to enter into and perform its obligations under: (a) the California Revised
Uniform Limited Liability Company Act (‘RULLCA”), Car. Core. Cope §§ 17701.01-17713.13
(2019), or the Beverly—Killea Limited Liability Company Act, Car. Core. Cope §§ 17000-17355
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6. The Guarantor has taken all limited liability company action necessary to
authorize the execution and delivery of, and the performance of its obliga-
tions under, the Guaranty, and the Guarantor has duly executed and deliv-
ered the Guaranty.*

7. Each of the Loan Documents to which the Borrower or the Guarantor is a
party is a valid and binding obligation of the Borrower or the Guarantor, as
the case may be, enforceable against it in accordance with its terms.*?

(2013) (repealed 2014) (“Beverly—Killea Act”) (although RULLCA superseded the Beverly—Killea Act
effective January 1, 2014, and is applicable to all limited liability companies whenever formed, the
Beverly—Killea Act generally continues to apply to (a) “all acts or transactions by a limited liability
company or by the members or managers of the limited liability company occurring, or contracts en-
tered into by the limited liability company or by the members or managers of the limited liability
company, prior to that date,” Car. Core. CopE § 17713.04(b)(2019); (b) its articles of organization;,
and (c) its operating agreement). With respect to guarantees, there is explicit statutory authority for
parent, subsidiary, and sister subsidiary guarantees for limited liability companies. Car. Corp. CopE
§ 17701.05(d)(2019); see also Car. Corp. Copk § 207(g)(2019).

44. See California LLC Report, supra note 3, at 15-20; TriBar LLC Report, supra note 3, at 689-90.
The limited liability company authorization opinion confirms that the steps required of the limited
liability company under the applicable limited liability company statute and its governing documents
(articles of organization and operating agreement) have been taken to authorize the execution and
delivery of, and the performance of its obligations under, the documents addressed by the opinion.
For a limited liability company, this means that: (a) neither RULLCA (nor if applicable, the Beverly—
Killea Act) nor the articles of organization or operating agreement restricts the power or authority of
the officers, members, or managers who are executing the relevant documents; (b) any conditions
underlying any such restrictions have been met; and (c) the officers, members, or managers, as ap-
plicable, have complied with any applicable procedural requirements of RULLCA (or if applicable,
the Beverly—Killea Act), the articles of organization, the operating agreement, and any delegation
of authority adopted by resolution of the managers or members in executing and delivering the rel-
evant documents. Note that the language of this opinion is consistent with the opinion applicable to
corporations set forth in Section C, numbered paragraph 3, of this UCC Opinion.

For a discussion of the meaning of the “duly executed and delivered” language contained in this
opinion, see supra note 41.

45. The 2007 Remedies Report addresses the meaning and scope of this opinion. According to
that report, the remedies opinion is customarily understood to mean that “(i) a contract has
been formed, (ii) a remedy will be available in the event of a breach of the undertakings in the con-
tract (or the undertakings will otherwise be given effect), and (iii) remedies in the contract will be
given effect, unless, in the case of (ii) or (iii), expressly or implicitly excluded.” 2007 Remedies Re-
port, supra note 3, at 3. In establishing whether or not a contract has been formed, the opinion
preparers will need to confirm or assume the predicates of formation—many of which, as a matter
of customary practice, they are permitted to assume without so stating (for example, the capacity of
individuals) and others of which are covered in other opinions that typically accompany a remedies
opinion (for example, in the case of parties who are entities, opinions addressing power and due
authorization). See Transactional Opinion, supra note 3, at 10 n.23. Note that, if the underlying con-
tract includes a security agreement (as defined in section 9102(a)(74)), the remedies opinion, as a
matter of customary practice, is understood “not to express any conclusion on the creation, attach-
ment, perfection, or priority of the security interest purportedly created by the contract, whether
the opinion letter contains a security interest opinion or not.” TriBar UCC Report, supra note 3,
§ 2.2 at 1461; see also UCC Report, supra note 3, § 2.3 (“[A] Security Interest Opinion [(i.e., an
opinion as to the creation, perfection or priority of a security interest in collateral)] is customarily
viewed as not implicitly containing an opinion as to the enforceability of a security agreement
against any particular party.”).

The 2007 Remedies Report goes on to note:

[TThis report . . . concludes that the long-standing supposed continental divide over the meaning
and scope of the remedies opinion—the “New York view” that it covers “each and every” provision
of a contract versus the “California view” that it covers only the ‘essential provisions—should no
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longer be of concern in opinion practice. Instead, the focus should be on customary practice.
Customary practice is comprised of customary diligence (particularly the legal diligence custom-
arily undertaken in giving a remedies opinion), customary competence, and customary usage
(the customarily understood meaning of terms used in third-party legal opinions).

2007 Remedies Report, supra note 3, at 1.

Giving a legal opinion in general—and giving an enforceability opinion in particular—requires that
the opinion preparers conduct factual and legal diligence. A good discussion of customary factual
diligence cited by the 2007 Remedies Report can be found in Article II of the 1998 TriBar Report.
1998 TriBar Report, supra note 3, at 608-19. Customary legal diligence, addressed in Appendix 8
of the 2007 Remedies Report, begins with a review by competent opinion preparers of the entire rel-
evant contract or contracts. 2007 Remedies Report, supra note 3, at 5 app. 8. If a question about the
enforceability of a particular provision of a relevant contract is identified, the opinion preparers must
determine whether the opinion covers the issue. If it does, they must determine whether the issue can
be resolved. If the issue cannot be resolved, it is appropriate to include an exception in the opinion
letter. Id. at 5 app. 8, at 7-8.

Absent express qualifications or assumptions, a remedies opinion covers the enforceability of the
choice-of-law clause in each agreement covered by the opinion. See TriBar Remedies Opinion Report,
supra note 3, at 1495 (“The remedies opinion addresses the enforceability of the provision in most
agreements that chooses the law of a particular jurisdiction as the governing law.”); 2007 Remedies
Report, supra note 3, at 5 app. 10, at B-2.

This UCC Opinion relates to Loan Documents that by their terms are governed by California law.
When California law is the law chosen by the parties to apply (i.e., an “inbound” choice of law), that
choice is effective under California’s choice-of-law rules in most commercial transactions involving at
least $250,000. Cat. Civ. Copk § 1646.5 (2019). For transactions involving less than $250,000, the
transaction must have a sufficient relationship to California to support that choice of law under the
traditional analysis in section 187 of the Restatement (Second) of Conflict of Laws. See Nedlloyd Lines
B.V. v. Super. Ct., 834 P.2d 1148, 1151 (Cal. 1992) (applying the RESTATEMENT (SECOND) OF CONFLICT
OF Laws § 187 (Am. Law Inst. 1971)). Here, the organization of the Borrower and the Guarantor in
California should be sufficient to support application of California law. See 2007 Remedies Report,
supra note 3, at 5 app. 10, at B-1 (citing Application Grp., Inc. v. Hunter Grp. Inc., 72 Cal. Rptr.
2d 73, 84 (Ct. App. 1998)). Note that this opinion covers the enforcement of the Loan Documents
in a proceeding in a court of the State of California; a court in another jurisdiction would not nec-
essarily apply section 1646.5 of the California Civil Code.

Although some opinion givers continue to be of the view that no remedies opinion should be given
when the documents in question select the law of a state other than California as the governing law,
the Committee believes that, in general, practice “now greatly favors permitting the primary opinion
giver to give an opinion to the effect that, if the law of the State of California were held to apply to the
agreement, notwithstanding the choice of law of another jurisdiction, the agreement would be en-
forceable.” 2007 Remedies Report, supra note 3, 5 app. 10 at B-1 n.1; see also 2007 Remedies Report,
supra note 3, at 5 app. 4, at 12 (supporting the use of this so-called “as if” approach as well). If
such an opinion is given (assuming, for illustrative purposes, that the Loan Documents are governed
by New York law), the lead-in to the enforceability opinion would be modified to read substantially
as follows: “If a California court were to apply the law of California to the interpretation and enforce-
ment of the Loan Documents, rather than the law of New York as provided therein, the Loan Doc-
uments would be . . . .” In addition, although not required in such an event, many lawyers modify the
statement about the law covered by the opinion (which appears at the beginning of Section E of this
UCC Opinion) by adding to it the following:

We note that the Loan Documents provide that they are to be governed by the law of the State of
[ |. We express no opinion herein on [ | law or the enforceability of the [Loan
Documents] under [ | law. Our opinion in Section C numbered paragraph 7 of this
letter is given as though each of the Loan Documents were governed by California law. As used
herein, “California Law” means the laws of the State of California applicable to a contract made
by California residents in the State of California that selects California law as the governing law
of such contract, without regard to any laws or equitable principles regarding choice of law, con-
flict of laws or public policies that might make any other law(s) applicable.



1850 The Business Lawyer; Vol. 75, Spring 2020

8. All consents, approvals, authorizations, or orders of, and filings, registra-
tions, and qualifications on the part of the Borrower or the Guarantor
with, any United States federal or California state regulatory authority or
governmental body pursuant to any Covered Law (as defined in Section E
of this letter)*® required to execute and deliver, and to perform its obliga-
tions under, the Loan Documents have been obtained or made.*”

Because the “as if” remedies opinion assumes that the choice-of-law clause is not enforced, it does not
cover the enforceability of the choice of law clause. See TriBar Remedies Opinion Report, supra note 3,
at 1497 n.70 (“[The ‘as if* remedies]| opinion has the same meaning as any other remedies opinion
except that it does not address the enforceability of the chosen law provision.”). Accordingly, if an “as
if” remedies opinion is given, an exception that the opinion is not intended to address the
enforceability under California law of the chosen law provisions of the Loan Documents is not nec-
essary. If the opinion giver still desires to include an express exception, it may do so by adding to the
statement above a statement that no opinion is expressed on “the enforceability under California law
of the choice of New York law in the Loan Documents.”

If under California law there are sufficient contacts or bases that support the parties’ selection of
the chosen law, and the Lender requests a specific opinion on the choice-of-law provision, a form for
such an opinion follows:

In a proceeding in a court of the State of California for the enforcement of the Loan Agreement,
and based on [describe contacts or bases for choosing law of chosen state], the court should give
effect to Section [____] [choice-of-law provision] of the Loan Agreement, except to the extent
that (i) any provision of the Loan Agreement is determined by the court to be contrary to a fun-
damental policy of the state whose law would apply in the absence of that Section, and (ii) that
state has a materially greater interest in the determination of the particular issue than does the
state whose law is chosen.

See 2007 Business Transactions Report, supra note 3, at 88-91; 2007 Remedies Report, supra note 3, at 5
app. 10, at B-1-B-6. See also TriBar Op. Comm., Supplemental Report: Opinions on Chosen-Law Provi-
sions Under the Restatement of Conflict of Laws, 68 Bus. Law. 1161 (2013). This opinion could be given
as a supplement to the “as if” remedies opinion. It also could be given as a stand-alone opinion, with-
out any remedies opinion, if the Lender does not request an “as if” remedies opinion. See 2007 Busi-
ness Transactions Report, supra note 3, pt. VI, § A.2, at 90-91.

Note that this UCC Opinion does not address choice-of-law opinions in cross-border transactions.
For a discussion of issues concerning such opinions, see ABA Cross-Border Opinion Report, supra note 3.

46. In the case of a “consents and approvals” opinion, opinion preparers may rely on the qualifi-
cations contained in Section E of this UCC Opinion, which, among other things, exclude from the
coverage of this UCC Opinion securities laws and many other laws. See infra the last three sentences
of the first paragraph of Section E of this UCC Opinion and note 69.

47. According to the 2007 Business Transactions Report:

This opinion is intended to give the opinion recipient comfort that the [Borrower] has obtained
all necessary consents, approvals and orders and has made all filings and obtained all registra-
tions and qualifications required on its part or for it to consummate the transaction. To a con-
siderable extent this opinion overlaps the “no violation” opinion as it relates to applicable laws
and the remedies opinion, if given.

2007 Business Transactions Report, supra note 3, at 61 (footnotes omitted).

This opinion generally follows the formulation of the “consents and approvals” opinion appearing in
the 2007 Business Transactions Report. It does not, however, exclude securities laws because that exclusion
is unnecessary in light of the last three sentences of the first paragraph of Section E of this UCC Opinion.
See id. at 61; see also supra note 46 (discussing the exclusion of coverage of securities laws); infra note 48
(discussing requests for “performance” opinions). If the opinion giver gives an opinion on consents and
approvals required for the Borrower’s performance of future obligations, then the opinion preparers
should consider whether the Borrower’s future obligations under the Loan Documents are sufficiently
clear that they can identify all the consents and approvals that the Borrower needs to perform those ob-
ligations. See infra note 48 (providing guidance which is equally applicable to Opinion 8).
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9. The execution and delivery by the Borrower or the Guarantor of the Loan
Documents to which it is a party do not, and the performance by them of
their respective obligations under those Loan Documents will not*®:

(a) violate the Articles or the Bylaws of the Borrower or the Articles of
Organization or the Operating Agreement of the Guarantor;

(b) result in a breach of or constitute a default under any Scheduled Agreement
or Guarantor Scheduled Agreement or result in the creation of a security
interest in, or lien upon, any of the Borrower’s or the Guarantor’s properties
or assets under any Scheduled Agreement or Guarantor Scheduled Agree-
ment, but excluding (i) financial covenants and similar provisions therein
that require financial calculations or determinations to ascertain compliance
and (ii) provisions relating to the occurrence of a “material adverse effect”
or “material adverse change” or words or concepts to similar effect;*

48. This opinion (as does Opinion 8) often refers to either the “performance of the [Borrower’s/
Guarantor’s| obligations” or “the consummation of the transactions,” in each case under the Loan
Documents. Although some bar association reports have taken the view that these formulations
“may” be different (suggesting, of course, that they also may not be), the better view is that they
are different, and that “performance” adds a future element to the opinion, while “consummation”
only covers matters through the closing of the loan transaction. See Grazer anp FirzGIBBON, supra
note 31, § 15.5, at 572; 1998 TriBar Report, supra note 3, at 662—63.

As it relates to Opinion 9(d), coverage of “performance,” although common, requires the opin-
ion preparers to consider compliance with many laws (i.e., Covered Law (as defined in Section E
of this UCC Opinion)) because the Loan Documents often require the Borrower to perform numerous
obligations after the closing. In contrast with the more limited scope of review attendant to the “due
authorization” opinion, see supra note 41, Opinion 9 (and Opinion 8) may cover many more poten-
tially applicable laws. To reduce the opinion preparers’ factual and legal diligence when legal budgets
are limited and time is critical, opinion givers sometimes use a narrower formulation that does not
add a future element to the opinion. See generally Venture Opinion, supra note 3, at 198 n.65.

If the opinion giver agrees to give an opinion on the “performance” of all the Borrower’s obligations
under the Loan Documents, the opinion not only will cover “performance” by the Borrower of its
obligations under the Loan Documents as of the closing but also the performance of its obligations
after the closing. The analysis required to support an opinion covering the performance of future ob-
ligations can be difficult. See generally Grazer anp FrrzGiseoN, supra note 31, §8 13.2.3, 16.3.7, at
548-52, 602-07; 1998 TriBar Report, supra note 3, at 65758 (providing a general discussion of cov-
erage of obligations to be performed in the future); see also 2007 Business Transactions Report, supra
note 3, at 48-56 (discussing the diligence required to deliver a “no-violation” opinion that covers
the performance of future obligations under the transaction documents). As the foregoing reports
and treatise generally state, certain assumptions and limitations on the coverage of the opinion are
understood as a matter of customary practice to apply, whether or not expressly stated in the opinion.
See generally Grazer aND FizGisBoN, supra note 31, § 13.2.3, at 548-52 (explaining that the opinion
only covers facts at the time of delivery, but, if an agreement obligates a company to take actions in
specified circumstances, an exception may be necessary if those actions are prohibited; further, the
opinion only covers required actions, not voluntary ones).

49. It is advisable to give this opinion based on an agreed list of reviewed documents (as here),
rather than to make reference to a vague or insufficiently defined universe (as in “all agreements
known to us”). The latter formulation is less certain and more susceptible to later disputes. As stated
at supra note 26, the determination of which agreements are “material” is not the responsibility of the
opinion giver.

This opinion, if given without qualification of the type included here, has been understood to
cover financial covenants contained in any covered agreements. In the 2007 Business Transactions Re-
port, however, the Corporations Committee concluded that evaluating compliance with such cove-
nants is beyond the professional competence of lawyers. Accordingly, opinion preparers often will
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(c) violate any judgment, order or decree of any court or arbitrator {[iden-
tified on Schedule [__] to the Loan Agreement] or [applicable to either

of them and known to us]};*° or

(d) violate any statute (or rule or regulation thereunder) under the Covered
Law (as defined in Section E of this letter) to which either the Borrower
or the Guarantor is subject.’?

[Note: The opinions that follow cover issues arising under the UCC and, for
convenience, have been labeled. If an opinion preparer desires to use any of the
following samples, care should be taken not to include any of the labels (al-
though doing so should not alter the substance of the opinion.]

10. [Attachment Opinion.]

(1) include an express assumption that the financial covenants will not be violated, (2) include an
express qualification disclaiming any opinion regarding the financial covenants, or (3) rely on an of-
ficer’s certificate certifying that the financial covenants will not be breached by the [Borrower’s] entry
into the [Loan Documents]. See 2007 Business Transactions Report, supra note 3, at 51-52 n.161. The
2007 Business Transactions Report also contains a formulation of this opinion that included the refer-
ence to clauses relating to “material adverse change” or similar concepts; as with financial covenants,
opinion prepares are generally not in a position to determine the materiality of a conflict or event.
Given these considerations, the Committee suggests the exclusion noted at the end of clause (b) in
the text. Use of this formulation ensures that the opinion will not cover matters that typically are out-
side the professional purview of lawyers. As noted at supra note 31, there is no need to state sepa-
rately an assumption that the contracts covered by the “no-breach” opinion that by their terms are
governed by the laws of another jurisdiction whose law is not being covered in the opinion letter
are being interpreted in accordance with their plain meaning.

50. The Committee believes that the trend in practice is toward the first formulation of this
opinion. The latter formulation, however, is not uncommon, and, with the statement (appearing
in Section E numbered paragraph (2) of this UCC Opinion) as to what constitutes “knowledge”
for purposes of this UCC Opinion, is also appropriate.

51. By customary usage, this opinion is limited to the law of the jurisdiction(s) expressly covered
by this UCC Opinion, and it excludes both local laws and certain regulatory laws. See generally infra
the first paragraph of Section E of this UCC Opinion; 2007 Business Transactions Report, supra note 3,
at 55-57; see also 2007 Remedies Report, supra note 3, 5 at app. 10, at 13 (providing Further Notes,
Law Covered by the Remedies Opinion). Within that sphere, the opinion is further limited to laws
reasonably recognized to apply to transactions of the type that are exemplified by the Loan Docu-
ments and that are not otherwise understood to be excluded, even if applicable, unless referred to
expressly (for example, securities and tax laws). 2007 Business Transactions Report, supra note 3, at
56 1n.168; see also Statement of Opinion Practices, supra note 3, § 6.2; supra note 29. Consequently,
it is not necessary to include language expressly limiting the statement to “U.S. federal or California
law” or stating that only laws “typically applicable” to transactions of the type at issue are covered. To
resolve any doubt as to the law covered by this UCC Opinion, this UCC Opinion uses the term “Cov-
ered Law” and defines it to incorporate the foregoing understandings. Finally, the “no violation” opin-
ion should be understood to mean that neither the execution and delivery by the Borrower or the
Guarantor of the Loan Documents to which each is a party nor the performance by them of their
obligations under those Loan Documents will subject either of them to a fine, penalty, or other similar
sanction. See 2007 Business Transactions Report, supra note 3, at 55. This opinion does not cover the
enforceability of the Loan Documents. Rather, that is a matter covered by the remedies opinion con-
tained in Section C, numbered paragraph 7, of this UCC Opinion. The Committee notes that the lan-
guage in this numbered paragraph 9(d) differs slightly from the language of similar opinions in the
other Sample Opinions, but no difference in meaning is intended—the change in language is intended
merely to provide further clarification of the meaning of the opinion as it is understood as a matter of
customary usage.
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First Alternative®®: The Security Agreement is effective to create in favor of
the Lender[, as security for the obligations described in the Security
Agreement to be secured thereby,]>? a security interest in the collateral
described in the Security Agreement.

Second Alternative®*: The Security Agreement is effective to create in favor
of the Lender[, as security for the obligations described in the Security
Agreement to be secured thereby,] a security interest in that portion of
the collateral described in the Security Agreement that consists of [(in
each case, as defined in the UCC)]°° [specify collateral covered by opin-
ion either by type (e.g., accounts, deposit accounts, general intangibles,
equipment, inventory, chattel paper, investment property, negotiable
documents, and instruments) or specifically (e.g., the Stock Certificate)].

Perfection Opinions.

11. [Perfection-by-Filing Opinion.]>°

First Alternative: The security interest in that portion of the collateral de-
scribed in the Security Agreement in which a security interest may be

52. This alternative may be used if the opinion letter contains a UCC Scope Limitation (as defined
in the UCC Report, supra note 3) (“UCC Scope Limitation”). See UCC Report, supra note 3, § 3; TriBar
UCC Report, supra note 3, at 1504 app. A, at 1505 (providing the Opinion 2 (First Alternative)). For
issues concerning the use of this formulation, see UCC Report, supra note 3, § 4.1, at 14 n.73.

An effective grant of a security interest is limited to property in which the debtor has rights or has
the power to transfer rights. CaL. Com. Copk § 9203(b)(2019). As a matter of customary practice, no
express qualification to this effect is necessary because the existence and extent of those rights is pri-
marily factual (and no system exists for determining rights in most personal property). See UCC Re-
port, supra note 3, § 4.2.3.

A security interest in identifiable proceeds of collateral automatically attaches when the debtor has
rights in the proceeds. Car. Com. Cope §§ 9203(f), 9315(a)(2)(2019). As a matter of customary prac-
tice, no qualification is necessary to note that a security interest in proceeds is governed by section
9315. See generally UCC Report, supra note 3, § 4.2.6.

53. This bracketed language (which is also included in the Second Alternative) typically need not
be included. See UCC Report, supra note 3, at 14 n.72. If such language is not included, the opinion is
nonetheless understood to mean that the security interest secures the obligations specified as being
secured by the security agreement. TriBar UCC Report, supra note 3, at 1504 app. A, at 1505-06
nn.336, 339.

54. This alternative may be used if the opinion letter does not contain a UCC Scope Limitation or
when it is otherwise appropriate to limit the opinion to specific collateral types. See generally UCC
Report, supra note 3, § 4.1, at 14-15 nn.74-77; TriBar UCC Report, supra note 3, at 1504 app. A,
at 1505 n.337.

55. See supra note 7 and accompanying text.

56. See UCC Report, supra note 3, § 5.1. The first alternative of this opinion is the same formula-
tion included in the TriBar UCC Report. TriBar UCC Report, supra note 3, at 1504 app. A, at 1506. In
general (e.g., exceptions to the general rule include perfection as to fixtures by filing a financing state-
ment as a fixture filing, Car. Com. Cope § 9102(a)(41)(2019), and perfection as to timber to be cut
and as-extracted collateral, see CaL. Com. Copt §§ 9301(3—4)(2019)), the mandatory choice-of-law
provisions of Division 9 of the UCC provide that perfection of a security interest by filing a financing
statement is governed by the local law of the jurisdiction where the debtor is located for purposes of
Division 9 of the UCC. Cat. Com. Copk § 9301(1)(2019). For a discussion of the appropriateness of
the alternative opinions, see generally UCC Report, supra note 3, § 5.1.

Note that there are two ways to perfect a security interest in fixtures by filing under the UCC: (a) by
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perfected by filing a financing statement under the UCC {[will be] or
[is]} perfected {[upon the filing of the Financing Statement with the Fil-
ing Office] or [by the Financing Statement filed with the Filing Office]}.

Second Alternative: The security interest in that portion of the collateral de-
scribed in the Security Agreement that consists of [specify collateral
covered by opinion either by type (e.g., accounts, general intangibles,
equipment, inventory, chattel paper, investment property, negotiable
documents, and instruments) or specifically (e.g., the Stock Certificate)]
{[will be] or [is]} perfected {[upon the filing of the Financing Statement
with the Filing Office] or [by the Financing Statement filed with the Fil-
ing Officel}.

12. [Perfection-by-Possession Opinion Concerning Collateral Other Than
Certificated Securities.]?” The security interest in that portion of the Col-
lateral described in the Security Agreement that consists of [specify collat-
eral covered by opinion that can be perfected by possession either by type
(e.g., goods, instruments, money, negotiable documents, and tangible chat-
tel paper) or specifically] (the “Possessory Collateral”) {[will be] or [is]} per-
fected {[upon the {[Lender] or [Bailee]} obtaining possession] or [assuming
the {[Lender] or [Bailee]} has possession]} of the Possessory Collateral.

filing a financing statement with the Filing Office to perfect a security interest generally in the collat-
eral, including in goods that are or are to become fixtures, see CaL. Com. Copk § 9501(a)(2)(2019); or
(b) by filing a financing statement as a fixture filing, id. § 9102(a)(40), in the office in which a record
of a mortgage on the real property would be filed, id. § 9501(a)(1)(B). Unless a security interest in
fixtures is perfected by filing a financing statement as a fixture filing, the priority of such security
interest may be impaired as against a subsequent encumbrancer or owner of the real property. See
id. § 9334.

Note also that the UCC Report and this UCC Opinion do not address the creation, perfection, or
priority of security interests in collateral to the extent these matters are governed by laws other than
Division 9 (and if applicable, Division 8) of the UCC. See generally, e.g., Car. Com. Cope § 9311(a)(1)
(2019); In re Peregrine Entm’t, Ltd., 116 B.R. 194 (C.D. Cal. 1990) (holding that filing a financing
statement in a state UCC filing office is not sufficient to perfect a security interest in federally regis-
tered copyrights); In re World Auxiliary Power Co., 303 F.3d 1120, 1128 (9th Cir. 2002) (affirming a
holding that a bank’s filing of a financing statement was sufficient to perfect a security interest in un-
registered copyrights); In re Cybernetic Servs., Inc., 252 F.3d 1039 (9th Cir. 2001) (affirming a de-
cision of a bankruptcy appellate panel that filing with the U.S. Patent and Trademark Office was not
required to perfect a security interest in a patent); In re Pasteurized Eggs Corp., 296 B.R. 283, 292
(Bankr. D.N.H. 2003) (holding that U.S. patent law does not preempt state law concerning security
interests); In re TR-3 Indus., 41 B.R. 128 (Bankr. C.D. Cal. 1984) (holding that a valid security in-
terest was created even though no filings were made with the U.S. Patent and Trademark Office); In re
Roman Cleanser Co., 43 B.R. 940 (Bankr. E.D. Mich. 1984), (holding that the perfection of a security
interest in trademarks is governed by Article 9 of the Uniform Commercial Code and not by the Lan-
ham Act, 15 U.S.C. §§ 1051-1127 (1986)), aff'd, 802 F.2d 207 (6th Cir. 1986). If an opinion giver
believes that its Security Interest Opinion, see infra note 97, whether by inclusion of a UCC Scope
Limitation or otherwise, might be misleading to the opinion recipient, the opinion giver may either
modify the opinion so as not to be misleading or decline to give the opinion. See generally TriBar UCC
Report, supra note 3, § 2.1(b), and 1458 & n.27.

57. For a discussion of the usage of this specific opinion, see generally UCC Report, supra note 3,
§ 5.2; see also supra note 10.
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13. [Perfection-by-Delivery Opinions Concerning Certificated Securities.]*®

First Alternative®®: The security interest in the {[Stock Certificate] or
[Bearer Stock Certificate]} {[will be] or [is]} perfected {[upon the
{[Lender’s] or [Third Party’s]} obtaining] or [assuming the {[Lender]
or [Third Party]} has]} possession of such collateral [pursuant to the
Third Party Acknowledgment].

Second Alternative®®: The security interest in the Stock Certificate {[will be]
or [is]} perfected {[upon the Third Party’s®! obtaining possession of the
Stock Certificate and the registration of the Stock Certificate in the
name of the Lender] or [assuming the Third Party has possession of
the Stock Certificate and the Stock Certificate has been registered in
the name of the Lender] pursuant to the Third Party Acknowledgment}.

14. [Perfection-by-Control Opinion Concerning Deposit Accounts.]

First Alternative®?: The security interest in that portion of the collateral
that consists of deposit accounts maintained with the Lender is per-
fected by control.

58. Id. Note that in the UCC Report, this opinion was referred to as a “perfection-by-possession
opinion.” UCC Report, supra note 3, § 5.2. The change in nomenclature in this UCC Opinion is not
substantive—it has been made solely to reflect that “delivery” under section 8301 is the critical element
of such opinion.

Note that the UCC Report previously provided for a perfection-by-control opinion concerning certif-
icated securities. UCC Report, supra note 3, § 5.3.3. Because “delivery” under section 8301 is sufficient to
perfect a security interest in certificated securities without the need of the other elements of “control”
under section 8106, the Committee believes there is no need to encourage perfection-by-control opinions
instead of perfection-by-delivery opinions concerning certificated securities.

59. This alternative would be appropriate where perfection under section 9313(a) is effected by
the secured party taking delivery of a security certificate in either registered or bearer form pursuant
to section 8301(a)(1) or (2) (i.e., in a situation where a securities intermediary is not involved). Sec-
tion 8301(a) does not require a stock power (issued either in the name of the secured party or in
blank) as a condition to possession. Section 8301(a)(2) does require that, if a third party has posses-
sion of the security certificate, the third party must acquire such possession on behalf of the secured
party, or having previously acquired possession of the certificate, acknowledge that it holds the
security certificate for the secured party. See CaL. Com. Cope § 8301(a)(2)(2019). In such circum-
stances, reference to the Third Party Acknowledgment to evidence that the Third Party acquires pos-
session of or holds the security certificate for the benefit of the Lender would be appropriate. See
supra note 16.

60. This alternative would be appropriate where perfection under section 9313(a) is effected pur-
suant to section 8301(a)(3), where the security certificate is not in bearer form and the third party
acquiring possession of the security certificate on behalf of the secured party is a securities interme-
diary. See also UCC Report, supra note 3, at 36 n.201, 38 n.211. If the security certificate is not reg-
istered in the name of the Lender, reference to the Stock Power endorsed by the Borrower in the
name of the Lender (and not the third party or in blank) would be appropriate. See id. Alternatively,
the security certificate may be payable to the order of the Lender. See Car. Com. Cope § 8301(a)(3)(B)
(2019).

61. It is unnecessary to include an assumption that the Third Party is a securities intermediary. See
UCC Report, supra note 3, at 37 & n.205. Reference to the Third Party Acknowledgment to evidence
that the Third Party acquires possession of, or holds, the Stock Certificate for the benefit of the
Lender would also be appropriate. See supra note 16.

62. This alternative would be appropriate where control over the deposit accounts is effected
under section 9104(a)(1) because the deposit accounts are maintained with the Lender. See generally
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Second Alternative®: The security interest in [specify account] is perfected
by control pursuant to the Deposit Account Control Agreement.

Third Alternative®*: The security interest in [specify account] maintained by the
Lender as a customer of [specify depository bank] is perfected by control.

15. [Perfection-by-Control Opinion Concerning Uncertificated Securities.]%

First Alternative®: The security interest in that portion of the securities
described [on Schedule 1 to the Security Agreement] will be perfected
by control {[pursuant to the Third Party Acknowledgement upon regis-
tration by the Issuer of the Third Party] or [upon registration by the Is-
suer of the Lender]} as the registered owner of such securities.

UCC Report, supra note 3, § 5.3.1. In that instance, a reference to the Deposit Account Control Agree-
ment or any customer agreement would not be required. Note that, in any perfection opinion con-
cerning a deposit account, the opinion giver is entitled to assume, without so stating, that such de-
posit account is a “deposit account” as defined in section 9102(a)(29) of the UCC. In addition, note
that, if the grant of a security interest in a deposit account is made in favor of a lender, as agent on
behalf of several lenders, the security interest in the deposit account maintained with such lender will
be perfected, and a separate deposit account control agreement is not required. See Car. Com. CopE
§ 9102(a)(73)(2019).

63. This alternative would be appropriate where control over the deposit account is effected under
section 9104(a)(2) by the use of a control agreement. See generally UCC Report, supra note 3, § 5.3.1.
In that instance, a reference to the Deposit Account Control Agreement would be appropriate but a
reference to any customer agreement would not be required. See supra note 13.

64. This alternative would be appropriate where control over the deposit account is effected under
section 9104(a)(3) by the Lender becoming the depository bank’s customer with respect to the
deposit account. See generally UCC Report, supra note 3, § 5.3.1. In that instance, a reference to
the applicable customer agreement may be included (but is not necessary) and a reference to a De-
posit Account Control Agreement would not be required. See supra note 14.

65. See supra note 58.

66. This alternative would be appropriate where perfection of the security interest in uncertifi-
cated securities is being perfected under section 9314(a) by control under sections 9106(a), 8106
(0)(1), and 8301(b)(1) or (2) (i.e., where the Lender or a third party who is not a securities interme-
diary becomes the registered owner of the securities). See generally UCC Report, supra note 3, § 5.3.4.
In connection with delivery of the uncertificated securities to the Third Party, an assumption that the
Third Party is not a securities intermediary, see CaL. Com. Copt § 8301(b)(2)(2019), would be appro-
priate. See UCC Report, supra note 3, at 45 n.256; see also supra note 34 and accompanying text. In
that instance, reference to the Third Party Acknowledgement would also be appropriate. See supra
note 16. Note that this opinion can be given only if the Issuer’s jurisdiction, determined in accor-
dance with section 8110(d) (which provides that the local law of the state of organization of an issuer
is the issuer’s jurisdiction), is California. Section 8110(d), however, allows an issuer organized under
California law to specify another jurisdiction’s laws (for example, those of Delaware) as those govern-
ing the rights and duties of the issuer with respect to registration of transfer; the effectiveness of reg-
istration of transfer by the issuer; whether the issuer owes any duties to an adverse claimant of the
security; and whether an adverse claim can be asserted against a person to whom transfer of a cer-
tificated security is registered or a person who obtains control of an uncertificated security. If in such
circumstances (which are not commonplace) an opinion is to be given, then that opinion would ad-
dress the laws of such other jurisdiction, either by the opinion giver (if the opinion giver is in a po-
sition to do so, in which case the definition of “Covered Law” (in Section E of this UCC Opinion)
would need to be modified) or by another opinion giver. See generally TriBar UCC Report, supra
note 3, app. B, at 151016 (discussing perfection opinions under the law of another state).
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Second Alternative®”: The security interest in that portion of the securities
described [on Schedule 1 to the Issuer Control Agreement] is perfected
by control pursuant to the Issuer Control Agreement.

16. [Perfection-by-Control Opinion Concerning Securities Accounts/
Security Entitlements.]

First Alternative®®: The security interest in that portion of the collateral that
consists of a securities account maintained with the Lender is perfected
by control.

Second Alternative®: The security interest in the securities account estab-
lished in the name of the Lender and described [on Schedule 1 to the
Security Agreement] is perfected by control.

Third Alternative’®: The security interest in {[the security entitlements
with respect to financial assets credited to the securities account

67. This alternative would be appropriate where perfection of the security interest in uncertifi-
cated securities is effected pursuant to section 9314(a) by control under sections 9106(a) and
8106(c)(2) (i.e., by the issuer agreeing to comply with instructions originated by the Lender without
further consent of the Borrower (when the Borrower is the registered owner of the securities)). See
generally UCC Report, supra note 3, § 5.3.4. Note that this opinion can be given only if the Issuer’s
jurisdiction, determined in accordance with section 8110(d), is California. See supra note 66.

68. This alternative would be appropriate where the security entitlement is granted by the entitle-
ment holder to the entitlement holder’s own securities intermediary (for example, in connection with
a margin loan from a broker to its customer). Car. Com. CopE § 8106(e)(2019).

Note that, in any perfection opinion concerning a securities account, the opinion giver is entitled to
assume, without so stating, that such securities account is a “securities account” as defined in sec-
tion 8501(a).

69. This alternative would be appropriate where the security interest in security entitlements is
being perfected under section 9314(a) by control under sections 9106(a) and 8106(d)(1) (i.e., by
the Lender becoming the entitlement holder). See generally UCC Report, supra note 3, § 5.3.5. This
UCC Opinion assumes that the Loan Documents state that they are governed by California law;
that California law is the jurisdiction of organization of the Borrower, the Guarantor, and the
other relevant parties; and that California law governs the other aspects of the transactions exempli-
fied by the Loan Documents. In situations where indirectly held securities involve persons from two
or more nations or there are other international aspects, it is possible that other laws might be im-
plicated, such as the Hague Convention on the Law Applicable to Certain Rights in Respect of Secu-
rities Held with an Intermediary (“Hague Convention”), which became effective in the United States
on April 1, 2017. This UCC Opinion does not address such situations. Note that, if the Covered Law,
see infra notes 85-86 and accompanying text, includes federal law, then, absent an express exclusion
by the opinion giver, the Covered Law would include the Hague Convention (which is very broad in
its scope). For a description of other potential issues involving the Hague Convention, see Carl
S. Bjerre, Sandra M. Rocks, Edwin E. Smith & Steven O. Weise, A Guide to the Hague Securities Con-
vention for U.S. Lawyers, 47 U.C.C. LJ. 389 (2018); Carl S. Bjerre and Sandra M. Rocks, Say Hello to
the Hague Securities Convention, 7 TRANsACTIONAL Law., Feb. 2007, at 1, https://blogs.law.gonzaga.edu/
files/Transactional-Lawyer-2017-03.pdf.

70. This alternative would be appropriate where the security interest in security entitlements is
being perfected under section 9314(a) by control under sections 9106(a), 8106(d)(2) or 8106(d)
(3). See generally UCC Report, supra note 3, § 5.3.5. A secured party having control of all security
entitlements in a securities account has control over the securities account. CarL. Com. CODE
§ 9106(c)(2019); see UCC Report, supra note 3, § 5.35. A security entitlement is not, however, a spe-
cific property interest in any financial asset held by the securities intermediary through which the
securities intermediary holds the financial asset. See UCC Report, supra note 3, at 47-48 n.270. As
noted, see supra note 69, this UCC Opinion does not address situations where indirectly held
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described [on Schedule 1 to the {[Securities Account Control Agree-
ment] or [Third Party Acknowledgment] or [Security Agreement]}] or
[that portion of [specify security entitlements to particular financial as-
sets] credited to the securities account described [on Schedule 1 to the
{[Securities Account Control Agreement]| or [Third Party Acknowledg-
ment] or [Security Agreement]}] is perfected by control.

17. [Perfection-by-Control Opinion Concerning Commodity Contracts/
Commodity Account.]”! The security interest in {[the account specified
[on Schedule 1 to] the {{[Commodity Account Control Agreement]”? or
[Security Agreement]}”3] or [that portion of the contracts specified [on
Schedule 1 to]”* the {[Commodity Account Control Agreement] or [Se-
curity Agreement]} is perfected by control pursuant to the {{[Commodity
Account Control Agreement] or [Security Agreement]}.

18. [Perfection-by-Control Opinion Concerning Letter-of-Credit Rights.]”>
The security interest in the letter-of-credit rights with respect to [the let-
ter of credit identified on Schedule 1 to the Assignment and Consent]
{lis] or [will be]} perfected by control pursuant to the Assignment
and Consent.

19. [Perfection-by-Notification Opinion.]”® The security interest in [specify
policy of insurance] {[is] or [will bel} perfected [upon the giving of notice
to the Insurer] pursuant to the Notice.

securities involve persons from two or more nations or other international aspects.

Note that, if the bracketed language limiting the opinion to security entitlements with respect to
particular financial assets is used, only listed security entitlements are covered by the opinion (and
not all security entitlements in the described account). See generally UCC Report, supra note 3, § 5.3.5.

71. For a discussion of the usage of this opinion, see generally UCC Report, supra note 3, § 5.3.6.
Note that, in any perfection opinion concerning a commodity account, the opinion giver is entitled to
assume, without so stating, that such commodity account is a “commodity account” as defined in
section 9102(a)(14).

72. Reference to the Commodity Account Control Agreement would be appropriate where the
Lender is not a commodity intermediary and its security interest in a commodity account or com-
modity contracts of the Borrower is being perfected under section 9314(a) by control pursuant to
section 9106(b)(2) (i.e., by the use of a control agreement). See generally UCC Report, supra
note 3, § 5.3.6.

73. Reference to the Security Agreement would be appropriate where the Lender is the commodity
intermediary with which the commodity contracts of the Borrower are carried and the Lender’s se-
curity interest therein is being perfected by control pursuant to section 9106(b)(1).

74. 1f this alternative language is used, only the commodity contracts listed on the schedule will be
covered by the opinion (and not all of the commodity contracts in the commodity account).

75. This opinion would be appropriate where the security interest in letter-of-credit rights is being
perfected under section 9314(b) by control pursuant to section 9107 (i.e., by the consent of the issuer
or any nominated person of the issuer). See generally UCC Report, supra note 3, § 5.3.7. Note that
control under section 9107 is the only method of perfecting a security interest in letter-of-credit
rights as original collateral (i.e., not as supporting obligations). Car. Com. CopE § 9312(b)(2)(2019).

76. In California, the application of Division 9 of the UCC to security interests in insurance pol-
icies as original collateral is nonuniform. UCC Report, supra note 3, at 52 & n.303. This opinion
would be appropriate where the security interest in an insurance policy is being perfected under sec-
tion 9312(b)(4) by the security party giving written notification to the insurer. See generally UCC Re-
port, supra note 3, § 5.4. Note that, unless the insurance policy is also governed by California law,
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Priority Opinions.””

20. [Priority Opinion Concerning Instruments and Tangible Chattel
Paper.]’® The security interest in that portion of the Collateral described
in the Security Agreement that consists of instruments or tangible chattel
paper that constitute Possessory Collateral {[will be] or [is]} prior to any
other security interest perfected other than by possession under Division 9
of the UCC.™

California law may not operate to bind the insurance company as account debtor; moreover, if the
policy states that it is governed by the law of a state other than California and states that it is not
assignable, the effectiveness of the restriction on assignment under non-UCC choice-of-law principles
would be governed by the laws of the other state and not California. See Car. Com. Cope § 9401
(2019); U.C.C. § 9-401 cmt. 3 (Am. Law Inst. & Unir. Law Comm'n 2010).

77. The Committee strongly disfavors priority opinions concerning security interests in collateral
(“Priority Opinions”), even if such opinions are limited to the rules contained in Division 9 of the UCC
by a UCC Scope Limitation (“UCC Priority Opinion”). This view echoes that contained in the UCC
Report, supra note 3, § 6.1. As articulated in the UCC Report:

[TThe parties to a transaction and their counsel have an obligation to act reasonably in assessing
whether any Security Interest Opinion should be provided in the transaction. This is especially
true in assessing whether there is justification for requesting even a limited form of a Priority
Opinion, particularly in light of the greater uniformity in personal property secured transactions
engendered by the widespread adoption of revised Article 9.

Id.

The UCC Report provides that, even in the limited instances where a UCC Priority Opinion is ap-
propriate, “it should ordinarily be further confined to specific and limited types or items of collateral
and to specific types of competing interests.” Id. The Committee notes, however, that, even if such
opinions are limited in such fashion, they are often so qualified or based on so many assumptions
that there is no real justification for requesting the opinion in the first instance.

In the rare case where it is appropriate to give a UCC Priority Opinion, it usually takes one of four
forms: (a) in securitization transactions, an opinion regarding the priority of a security interest perfected
by a secured party only by the filing of a financing statement under Division 9 of the UCC over a security
interest perfected only by the filing of a financing statement under Division 9 of the UCC in the same
filing office (a “Filing Priority Opinion”) (note that, if such an opinion is given, the documents reviewed
by the opinion preparers would also include a UCC search report as to financing statements under
the UCC naming the Borrower as debtor and on file in the Filing Office), UCC Report, supra note 3,
§ 6.2.1; TriBar UCC Report, supra note 3, § 5.2(b); (b) an opinion regarding the priority of a security
interest that may be perfected by a secured party only by delivery or control under Division 9 of the
UCC, UCC Report, supra note 3, § 6.2.2; TriBar UCC Report, supra note 3, §§ 5.3, 8.2, 8.4; (c) an opinion
that a secured party who has perfected a security interest in a certificated security based on control (or
delivery, if delivery gives rise to control) takes free of any adverse claim to that collateral if certain spec-
ified conditions are met, UCC Report, supra note 3, § 6.2.3; TriBar UCC Report, supra note 3, §§ 5.3, 8.1,
or (d) an opinion that a purchaser (which includes a secured party) of a security entitlement who be-
comes an entitlement holder with respect to the security entitlement has protection against the assertion
of adverse claims against the security entitlement if certain specified conditions are met, UCC Report, supra
note 3, § 6.2.4; TriBar UCC Report, supra note 3, §§ 5.3, 8.3.

Given the few transactions where a Filing Priority Opinion may be appropriate, this UCC Opinion nei-
ther includes a sample of that opinion nor a detailed discussion of that type of opinion. For a discussion
of the Filing Priority Opinion and the relevant assumptions (stated and unstated) and exceptions, see Tri-
Bar UCC Report, supra note 3, § 6.3.

78. For a more extensive discussion of this opinion, see UCC Report, supra note 3, § 6.2.2; TriBar
UCC Report, supra note 3, § 5.3. For a discussion of relevant assumptions (stated and unstated) and
exceptions to this opinion, see TriBar UCC Report, supra note 3, § 5.3.

79. In certain structured finance transactions where electronic chattel paper constitutes a substan-
tial portion of the collateral, some opinion givers are asked and are willing to provide, in addition to a
perfection-by-filing opinion, a perfection-by-control opinion under section 9105 with respect to a
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21. [Priority/No Adverse Claim Opinion Concerning Certificated Securities. ]

First Alternative8®: Upon the Lender taking delivery of the Stock Certifi-
cate, the security interest in the Stock Certificate {[will be] or [is]}
prior to any other security interest perfected under Division 9 of the
UCC other than by control.

Second Alternative8': The security interest in the Stock Certificate {[will be
acquired] or [has been acquired]} free of adverse claims.

22. [Priority/No Adverse Claim Opinion Concerning Securities Accounts/
Security Entitlements.]

First Alternative®?: The security interest in the [describe securities ac-
count]{[will be] or [is]} prior to any other security interest created
under Division 9 of the UCC.

Second AlternativeS3: No action based on an adverse claim to a financial
asset credited to the [describe securities account] may be asserted
against the Lender.

D. CONFIRMATION

We are not representing the Borrower or the Guarantor in any action or pro-
ceeding that is pending or overtly threatened in writing by a potential claimant
which seeks to enjoin the transactions the subject of the Loan Documents or
challenge the validity of the Loan Documents or the performance by the Bor-
rower or the Guarantor of its respective obligations thereunder.8*

security interest in such collateral. Perfection by control may afford rights against certain parties su-
perior to those afforded by perfection by filing. UCC Report, supra note 3, § 5.3.2; CaL. Com. CopE
§ 9330(a—b)(2019). In light of the extensive factual assumptions that are required, such an opinion
is beyond the scope of this UCC Opinion.

80. The Lender’s acquiring possession of the Stock Certificate constitutes “delivery” of the se-
curity certificate under section 8301 and effects perfection of the security interest under sec-
tion 9313(a); as a result, the security interest has priority over a security interest perfected
other than by control (e.g., by filing). Car. Com. Cope § 9328(5)(2019); U.C.C. § 9-328(5)
cmt. 6 (Am. Law InsT. & Unir. Law Comm'n 2010). For a more extensive discussion of this opinion,
see UCC Report, supra note 3, § 6.2.2; TriBar UCC Report, supra note 3, §8 5.3, 8.2, 8.4. For a
discussion of relevant assumptions (stated and unstated) and exceptions to this opinion, see Tri-
Bar UCC Report, supra note 3, § 8.3.

81. For a more extensive discussion of this opinion, see UCC Report, supra note 3, § 6.2.3; TriBar
UCC Report, supra note 3, §8 5.3, 8.1. Note that this opinion requires that the security interest in the
Stock Certificate be perfected by control. See Car. Com. Copk § 8303(a)(2019) (providing that a “pro-
tected purchaser” of a certificated security is one who gives value, does not have notice of any adverse
claim to the certificated security, and obtains control thereof).

82. For a more extensive discussion of this opinion, see UCC Report, supra note 3, § 6.2.2; TriBar
UCC Report, supranote 3, §§ 5.3, 8.4. See also supra note 69 (regarding the possible application of the
Hague Convention).

83. For a more extensive discussion of this opinion, see UCC Report, supra note 3, § 6.2.4; TriBar
UCC Report, supra note 3, §§ 5.3, 8.3. See also supra note 69 (regarding the possible application of the
Hague Convention).

84. In opinions provided in many transactional contexts, including financing transactions, opin-
ion givers have historically been asked for a statement (based on the opinion giver’s knowledge) as to
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E. CERTAIN QUALIFICATIONS

Our opinions are limited to the federal law of the United States and the law of
the State of California,® but in each case only to laws that in our experience are

the absence of litigation against the Borrower except as otherwise disclosed. This statement has usu-
ally been limited to litigation that adversely affects the transaction or that could have a material ad-
verse effect on the Borrower. Despite the fact that this statement is actually a confirmation of a factual
matter, it is often requested to be included with the legal opinions.

The text in the body of this UCC Opinion, which reflects evolving customary practice, limits the
confirmation to matters being handled by the opinion giver, echoing the long-accepted scope limita-
tion on audit letter responses and reflecting a reaction to the holding in Dean Foods Co. v.
Pappathanasi, No. 01-2595 BLS, 2004 WL 3019442, at *12-15 (Mass. Super. Ct. Dec. 3, 2004),
that limiting a “no-litigation” opinion to the opinion giver’s knowledge does not change the meaning
of the opinion or the scope of the presumed diligence. It does not cover “investigations” because of
the difficulty in determining whether they are ongoing, or if they ever were ongoing, whether they
have concluded. See, e.g., Donald W. Glazer & Arthur Norman Field, No-Litigation Opinions Can
Be Risky Business, Bus. L. Topay 6 (July/August 2005) [hereinafter No-Litigation Opinions]. It is also
limited to matters that relate to the transaction at hand rather than being a more general “status” state-
ment about the Borrower or the Guarantor.

These limitations allow the opinion givers to avoid the need to rely, at least as heavily, on the less
certain “knowledge” and “materiality” limitations. They also avoid the fundamental problem with the
historic formulation, which is that, as a factual confirmation, it depends in significant part on infor-
mation supplied to the opinion preparers by the Borrower (and, in our example, the Guarantor). If
the opinion recipient desires a factual confirmation that is broader than that suggested in the text, the
opinion recipient should ordinarily rely on an appropriate factual representation from the Borrower
and the Guarantor. The 2007 Business Transactions Report and the 1998 TriBar Report reach a similar
conclusion. See 2007 Business Transactions Report, supra note 3, at 64; 1998 TriBar Report, supra
note 3, at 663-65.

The 2007 Business Transactions Report describes the meaning of the “no-litigation” confirmation and
customary diligence. 2007 Business Transactions Report, supra note 3, at 62-64; see also infra note 88 and
accompanying text for a discussion of the “knowledge” qualification. Note that the “knowledge” qual-
ification, while helpful, may still require that opinion preparers conduct some inquiry before giving the
confirmation. Further, while the “traditional” formulation in this footnote states that the no-litigation
confirmation does not extend to litigation other than litigation that “may adversely affect the transactions
contemplated by the Loan Agreement or that may have a material adverse effect on the Borrower or the
Guarantor,” the Committee believes that it is not the responsibility of the opinion giver (and, therefore,
it is inappropriate to ask the opinion giver) to assess the materiality of any particular litigation. As a
result, the Committee believes that, if this common qualification is used, it too is appropriately
based on an officer’s certificate and a statement that the opinion, insofar as it relates to materiality, is
based solely on that certificate. For a discussion of reliance on officers’ certificates, see 2007 Business
Transactions Report, supra note 3, at 30-31.

To the extent a no-litigation confirmation in any form is given, the confirmation—since regardless of
where it appears, it is not a legal opinion—is best set forth in a separate section of the opinion (as here,
in Section D) or in a separate letter.

85. By customary usage, the statement “[w]e express no opinion herein as to the application or
effect of the law of any other jurisdiction” is understood even if not stated. 2007 Business Transactions
Report, supra note 3, at 86-91; 1998 TriBar Report, supra note 3, at 631. If the law of a state other than
California is selected to govern the Loan Documents, an “as if” remedies opinion may, if requested by
the opinion recipient, be given and additional language would be required at this point in the opinion
letter. See supra note 45.

If the Borrower were a regulated entity (for example, an investment company subject to regulation
under the Investment Company Act of 1940), then the law addressed by the opinion letter would
include federal or California laws regulating the Borrower unless an exception were taken by the
opinion giver (as is done in the text of this UCC Opinion).

Furthermore, the 2007 Business Transactions Report states:

Another type of qualification may be appropriate when the opinion giver is unwilling to take
responsibility for certain laws. For instance, an opinion giver may expressly exclude compliance
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typically applicable to transactions of the type exemplified by the Loan Documents.
We express no opinion with respect to compliance with any law, rule, or regulation
that, as a matter of customary practice, is understood to be covered only when an
opinion refers to it expressly. Without limiting the generality of the foregoing [and
except as specifically addressed herein], we express no opinion on local or munic-
ipal laws, antitrust, unfair competition, environmental, land use, antifraud, securi-
ties, tax, pension, labor, employee benefit, health care, privacy, margin, insolvency,
fraudulent transfer, antiterrorism, money laundering, racketeering, criminal and
civil forfeiture laws, foreign corrupt practices, foreign asset or trading controls,
or investment company laws, or laws or rules requiring preclearance with the Com-
mittee on Foreign Investment in the United States (or any successor thereto).8® The
laws covered by this letter are referred to herein as the “Covered Law.”

Our opinions are subject to the following additional qualifications:

(1) Our opinions are subject to: (a) bankruptcy, insolvency, reorganization,
arrangement, moratorium, and other similar laws of general applicability
relating to or affecting creditors’ rights generally; and (b) general princi-
ples of equity, including without limitation concepts of materiality, rea-
sonableness, and good faith and fair dealing, regardless of whether
considered in a proceeding in equity or at law.%”

with laws affecting certain regulated industries—such as the utility, telecommunications or
banking industries—from its opinion. If the opinion recipient wants an opinion that the opinion
giver cannot give, special counsel often will be engaged to render it.

2007 Business Transactions Report, supra note 3, at 34 (footnote omitted).

Many opinion givers expressly exclude compliance with laws affecting certain regulated industries
within the initial paragraph of Section E of this UCC Opinion in the belief that they are more in the
nature of scope limitations than qualifications. The placement of these express exclusions does not
change their meaning.

As specifically noted, see infra note 68, this UCC Opinion assumes that the Loan Documents state
that they are governed by California law; that California law is the jurisdiction of organization of the
Borrower, the Guarantor, and the other relevant parties (assuming that each such party is a registered
organization under section 9102(a)(71)); and that California law governs the other aspects of the
transactions exemplified by the Loan Documents. If this is not the case, see, e.g., supra notes 64—
67, then the opinion giver will need to determine whether it is in a position to address the laws
of any other applicable jurisdiction (in which case the definition of “Covered Law” would need to
be modified) or whether the opinion, if still required, will be addressed by a different opinion
giver. In addition, the opinion giver might need to determine whether it is necessary to expressly ex-
clude certain laws from the Covered Law if it is not in a position to address such laws (for example,
the Hague Convention, see supra note 69).

86. See 2007 Business Transactions Report, supra note 3, at 24-31, 56. This sentence listing laws
excluded from the scope of the opinion letter may be omitted without changing the scope of the opin-
ions in transactions where the referenced laws would not generally be applicable. It is included to
provide language that some opinion givers use to avoid misunderstanding. For example, as a matter
of customary practice, securities, tax, and insolvency laws are understood not to be covered in an
opinion letter unless expressly stated. See Statement of Opinion Practices, supra note 3, § 6.2. Note,
however, that, depending upon the nature of the transaction and the experience of the opinion
giver, it may be appropriate for the opinion giver to exclude other laws from the Covered Law.
See, e.g., supra note 69 (regarding the Hague Convention).

87. See 2007 Remedies Report, supra note 3, at 5 app. 10, at 3-9 (discussing the bankruptcy and
equitable principles exceptions).

In certain financing transactions, the Loan Agreement may include, whether by the inclusion of the
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(2) [Where a statement is qualified by “to our knowledge” or any similar
phrase, that knowledge is limited to the actual knowledge of lawyers cur-
rently in this firm who have been actively involved in representing the Bor-
rower or the Guarantor in connection with the Loan Documents. Except as
otherwise expressly indicated, we have not undertaken any independent in-
vestigation to determine the accuracy of any such statement, and no infer-
ence as to our knowledge of any matters bearing on the accuracy of any
such statement should be drawn from the fact of our representation of
the Borrower or the Guarantor.]88

(3) We advise you that, on statutory or public policy grounds, waivers or lim-
itations of the following may not be enforced: (a) broadly or vaguely stated
rights; (b) the benefits of statutory, regulatory, or constitutional rights;
(¢) unknown future defenses; and (d) rights to one or more types of
damages.®”

Loan Syndications and Trading Association’s model Contractual Recognition Provisions or otherwise,
provisions under the E.U. Bank Recovery and Resolution Directive (the “BRRD”) and Part I of the
United Kingdom Banking Act 2009 (“UKBA”) and the implementing legislation of European
Economic Area member countries and the United Kingdom (the “Bail-In Legislation”) that enable
bank regulators to write down, reform the terms of, cancel, or convert into equity the liabilities of
failing European Economic Area or United Kingdom, as applicable, credit institutions and investment
firms (the “Writedown and Coversion Powers”). If provisions regarding Writedown and Conversion
Powers are included in the Loan Agreement (or any other Loan Document) (“Bail-In Language”),
some opinion givers include an express exclusion as to any opinion with respect to the Bail-In Lan-
guage. Such language might take the following form:

We express no opinion regarding the enforceability of [Section __] of the [Loan Agreement
[specify provision of Loan Agreement containing the Bail-In Languagel], or the effect of such [Sec-
tion __] on any other provision of the Loan Agreement or any of the other Loan Documents.

Nonetheless, the Committee believes that because the Bail-In Language may present issues for U.S.
opinion givers who are unfamiliar with the BRRD, the UKBA, and Bail-In Legislation and their respec-
tive effects, the bankruptcy and equitable principles exceptions should be understood to exclude any
opinion as to the Bail-In Language to avoid an opinion giver implicitly providing an opinion on such
language. For a discussion of the considerations faced by opinion givers with respect to the Bail-In
Language and for thoughts on possible approaches for opinion givers (including the approach taken
by the Committee with respect to the Bail-In Language in this UCC Opinion), see Anna Dodson,
Simon Fulbrook, Ettore Santucci, & Ed Sibble, Implications of the European Bail-In Legislation for Opin-
ions on Credit Facilities in the United States, INn Our OpINION, Spring 2016, at 11.

88. See generally 2007 Business Transactions Report, supra note 3, at 15-17, 32-34 (discussing con-
firmations of fact and limitations on the basis of knowledge, respectively). Note that, if reference is
not made to “knowledge” in Opinion 9(c) of this UCC Opinion, then this qualification can be deleted
from this UCC Opinion. Further note that the bracketed language is by custom understood to be ap-
plicable whether or not stated. But at least one court has held that a reference to knowledge in an
opinion constitutes an affirmative statement of the opinion givers’ knowledge and not a limitation
on the actual knowledge of such opinion givers. Nat'l Bank of Can. v. Hale & Dorr LLP, No.
2000-00296, 2004 WL 1049072 (Mass. Super. Ct. Apr. 28, 2004). Accordingly, some opinion givers
refer to the “conscious awareness” rather than the “actual knowledge” of the lawyers involved. See,
e.g., Donald W. Glazer & Stanley Keller, A Streamlined Form of Closing Opinion Based on the ABA
Legal Principles, 61 Bus. Law. 389, 397 n.21 (2005).

89. See 2007 Remedies Report, supra note 3, at 5 app. 10, § 6, at B-9-B-11 (discussing waivers of
the types addressed in clauses (a—d) of the sample language). Note that this and any of qualifications
), 5), ©), (1), (8), (9), and (10) are appropriate to be included in this UCC Opinion only if
contractual provision(s) of the type addressed by the qualification are actually included in the
Loan Documents.
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(4) [The enforcement of Section [__] of [the Loan Agreement], relating to the
payment of attorneys’ fees and costs, is subject to the effect of section 1717
of the California Civil Code.]%°

(5) [We express no opinion regarding the enforceability of: (a) [Section __] of
the [Loan Agreement], which purports to fix the venue of proceedings
relating to the Loan];”! (b) [Section __] of the [Loan Agreement], which
purports to waive the parties’ rights to a jury trial;’> or (c) [Section __]
of the [Loan Agreement], which purports to submit disputes to
arbitration.]93

90. See id. § 21, at B-24-25 (discussing attorneys’ fee provisions).

91. Seeid. § 13, at B-13-B-14 (discussing forum selection clauses and consents to jurisdiction).
Note that there have been considerable case developments in these areas.

92. See id. § 15, at B-15-B-16 (discussing jury trial waivers).

93. See id. § 20, at B-22-B-24 (discussing arbitration provisions). The enforceability of “judicial
review” provisions is unsettled. Federal courts applying the Federal Arbitration Act, 9 U.S.C.
88 1-307 (2018) (the “Arbitration Act”), will not enforce them, see Hall Street Assocs. LLC v. Mattel,
Inc., 552 U.S. 576 (2008), but California courts may well, see Cable Connections, Inc. v. DIRECTV,
Inc., 190 P.3d 586 (Cal. 2008).

The Committee has noted that some opinion givers are increasingly excluding arbitration clauses
from the coverage of their remedies opinions. The Committee notes that many recent judicial deci-
sions have considered challenges to the enforceability of arbitration clauses. Both federal and Califor-
nia case law make clear that public policy strongly favors enforcement of arbitration agreements. In
the past, California courts often held that particular arbitration clauses were unenforceable because
they were unconscionable. See, e.g., Armendariz v. Found. Health Psychcare Servs., Inc., 6 P.3d 669,
694 (Cal. 2000); Discover Bank v. Super. Ct., 113 P.3d 1100 (Cal. 2005). The Arbitration Act gen-
erally provides that an agreement to arbitrate is enforceable except on grounds that may exist for the
revocation of any contract (for example, unconscionability or fraud). In AT&T Mobility LLC v.
Concepcion, the Supreme Court concluded that the Arbitration Act preempted state law where the un-
conscionability was based on the terms of an arbitration clause itself and therefore held that the Ar-
bitration Act preempted the holding in Discover Bank. 563 U.S. 333, 352 (2011). Subsequently, the
Supreme Court held that where the pro-arbitration policy of the Arbitration Act conflicts with the
enforcement of another federal law (for example, antitrust law) under the terms of a particular arbi-
tration agreement, the policies of the other law must give way so long as the other law does not
otherwise provide. See, e.g., Am. Express Co. v. Italian Colors Rest., 570 U.S. 228, 235-36
(2013). California courts have upheld arbitration provisions and have not allowed class arbitrations
in the absence of an agreement permitting class arbitration. See Truly Nolen of Am. v. Super. Ct., 145
Cal. Rptr. 3d 432 (Ct. App. 2012); see also Sonic-Calabasas A, Inc. v. Moreno, 311 P.3d 184, 221
(Cal. 2013), cert. denied, 234 S. Ct. 2734 (2014) (holding that, under the Arbitration Act, courts ap-
plying state unconscionability principles cannot mandate procedural rules that are inconsistent with
fundamental attributes of arbitration; however, a court applying an unconscionability analysis may
consider the value of benefits provided to employees by state statutes in determining whether a par-
ticular arbitral scheme provides an accessible, affordable process for resolving wage disputes); see also
Iskanian v. CLS Transp. Los Angeles LLC, 327 P.3d 129, 152 (Cal. 2014) (holding that class action
waivers in arbitration clauses in labor contracts are enforceable under the Arbitration Act; however,
the Arbitration Act does not preempt state law that provides for the unenforceability of waiver of the
rights of aggrieved persons to bring court actions as designated actors for the state). As a result of the
Supreme Court decisions, the Committee believes that, as a general rule, opinion givers need not in-
clude an exception for the enforceability of arbitration clauses in agreements among parties in com-
mercial loan financings. Nevertheless, many opinion givers remain uncomfortable giving opinions on
the enforceability of arbitration clauses because they believe that (1) the law is not completely settled,
(2) they do not closely follow developments in the law in this area, or (3) although arbitration clauses
may be generally enforceable, they are unsure whether certain provisions of the arbitration clause are
enforceable such that the unenforceability of the particular provision might make the entire arbitra-
tion clause unenforceable. In the case of such uncertainty, opinion givers may consider including this
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(6) We advise you of California statutory provisions and case law to the effect
that a guarantor may be discharged, in whole or in part, if the beneficiary
of the guaranty alters the obligation of the principal, fails to inform
the guarantor of material information pertinent to the principal or any
collateral, elects remedies that may impair either the subrogation or reim-
bursement rights of the guarantor against the principal or the value of any
collateral, fails to accord the guarantor the protections afforded a debtor
under Division 9 of the UCC or otherwise takes any action that prejudices
the guarantor, unless, in any such case, the guarantor has effectively waived
such rights or the consequences of such action or has consented to such
action. While section 2856 of the California Civil Code and case law pro-
vide that express waivers of a guarantor’s right to be discharged, such as
those contained in the Guaranty, are generally enforceable under California
law, we express no opinion regarding the effectiveness of the waivers in the
Guaranty.”*

(7) [We express no opinion regarding the enforceability of any provisions of
the Loan Documents imposing or providing for the collection of liqui-
dated damages, late charges, prepayment charges, increased interest
rates, premiums, or other amounts or accelerating future amounts due
(other than principal) without appropriate discount to present value to
the extent they constitute a “penalty” or “forfeiture.”]%>

(8) [We express no opinion as to the enforceability of any exculpation, exon-
eration, indemnification, or contribution provisions in the Loan Docu-
ments to the extent that the enforceability of such provisions is limited
by public policy or statutory provisions.]?®

(9) [[We express no opinion as to the creation or perfection of any security
interest except to the extent that [Division 8 and |Division 9 of the UCC
govern([s] either such matter.] or [The law covered by the security interest
opinions set forth in paragraphs [specify opinion paragraphs] is limited to
[Division 8 and] Division 9 of the UCC and is covered only to the extent
referred to therein.]]®7

qualification. Note, however, that some opinion givers omit clause (3) of the last sentence (relating to
arbitration) as unnecessary.

94. See 2007 Remedies Report, supra note 3, at 5 app. 10, § 18, at B-18-B-20 (discussing waivers of
defenses available to guarantors).

95. See id. § 3 at B-7-B-9 (discussing penalty provisions). The enforceability of these provisions
generally turns on their reasonableness. Opinion preparers “should not be expected to determine
whether a given economic remedy is reasonable, and . . . as a matter of customary practice a remedies
opinion is understood as not extending to the reasonableness of such remedies.” Id.

96. Id. §§ 23, 25, at B-26-B-31 (discussing indemnities). This provision substantively tracks its
counterpart in the Transactional Opinion. Transactional Opinion, supra note 3, at 18 n.41. It is not
intended to change the meaning of the exception included in Section E, numbered paragraph (3),
of this UCC Opinion but makes the exception clearer.

97. The common practice is for a Security Interest Opinion (as defined in the UCC Report, supra
note 3, § 2.3 (“Security Interest Opinion”) to include a form of UCC Scope Limitation. See gener-
ally UCC Report, supra note 3, § 3 (“It is typically appropriate for the opinion giver to limit the
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(10) [We express no opinion as to the perfection of any security interest referenced
herein other than by the filing of the Financing Statement with the Filing
Office.]%8

This letter may be relied upon solely by the Lender for use in connection with the
transactions contemplated by the Loan Agreement. No other party may rely upon
this letter or the opinions expressed herein without our prior written consent.”

scope of the [Security Interest Opinion] to personal property subject to Division 9. Section 9109(a)
specifies the types of security interests and liens to which Division 9 applies, and sections 9109(c)
and (d) specify transactions, security interests and liens to which Division 9 does not apply.”).

In the very limited instances, supra note 77; UCC Report, supra note 3, at 55 & n.316, and accom-
panying text, where it is appropriate for a Security Interest Opinion to include a UCC Priority Opin-
ion, then it is customary to modify the UCC Scope Limitation accordingly (i.e., “the creation,
perfection or priority of any security interest . . .” [emphasis supplied]). Id. For a discussion of limited
UCC Priority Opinions, see supra note 77.

Note that, except to the extent that it does so expressly, a Security Interest Opinion “does not ad-
dress which state’s law governs the perfection, the effect of perfection or nonperfection, or the pri-
ority of any security interest.” TriBar UCC Report, supra note 3, § 2.1(d), at 1460; see also id. at
1460 & n.38.

98. This qualification is inherent and customarily added solely in connection with a Perfection--
by-Filing Opinion where, without the qualification, the opinion might otherwise be misleading. See
generally UCC Report, supra note 3, § 5.1.2(a).

99. This UCC Opinion takes the traditional approach to reliance—namely, only those to whom
the opinion is addressed may rely on it. It does not, however, limit the ability of the recipient to pro-
vide copies to others. If a limitation on distribution of copies is intended, it should be added, using
language such as the following:

Copies of this opinion letter may not be furnished to any other party, nor may any portion of
this opinion letter be quoted, circulated or referred to in any other document, without our prior
written consent.

See generally 2007 Business Transactions Report, supra note 3, at 21-22 (providing the Addressee).

Opinion recipients may request that specified third parties (for example, assignees) be allowed to
rely on the opinion letter. As a general rule, careful attention should be given to whether parties other
than the addressee should be allowed to rely on the opinions and/or any confirmation. See, e.g., Reade
H. Ryan, Jr., The Role of Lead Counsel in Syndicated Lending Transactions, 64 Bus. Law. 783, 790-91
(2009) (discussing reliance by assignees); Negative Assurance Report, supra note 3, at 405 n.57 (dis-
cussing restricting access to negative assurance confirmations). The preferred practice is to address
the opinion letter to any persons (if known) who are allowed to rely on it, or if not known, to clearly
define the universe of such persons. An example of language allowing reliance by permitted assignees
under the Loan Documents follows:

At your request, we consent to reliance on this letter by any future assignee of your interest in
the loans under the Loan Agreement pursuant to an assignment that is made and consented to in
accordance with the provisions of Section [___| of the Loan Agreement, on the condition and
understanding that: (a) this letter speaks only as of the date hereof; (b) we have no responsibility
or obligation to update this letter, to consider its applicability or correctness to other than its
addressee(s), or to take into account changes in law or facts, or any other developments of
which we may later become aware; and (c) any such reliance by a future assignee must be actual
and reasonable under the circumstances existing at the time of assignment, including any
changes in law or facts, or any other developments known to, or reasonably knowable by,
the assignee at such time. In no event may an assignee rely on this letter to any extent greater
than could the original addressee.

Exceptions may also be requested when the opinion giver seeks to prohibit the sharing of copies as
stated above. An example of language allowing additional parties to see the letter (but not to rely on
it) follows:
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Very truly yours,

BETTER SAFE THAN Sorry LLP

Notwithstanding the foregoing, a named addressee hereof may furnish a copy of this letter: (a) to
any applicable rating agency involved with, or institution providing credit enhancement, liquid-
ity support, or reinsurance in connection with, the transactions contemplated by the Loan Doc-
uments (the “Transactions”); (b) to the independent auditors and lawyers advising such ad-
dressee in connection with the Transactions; (c) to any governmental authority having
regulatory authority over such addressee; (d) to the permitted assigns, participants, and succes-
sors (both actual and prospective) of such addressee under the Loan Documents; or (e) pursuant
to court order or legal process of any court or governmental agency or as otherwise required by
applicable law; provided that none of the foregoing may rely on this letter (unless specifically
authorized to do so herein) or further circulate, quote, or otherwise refer to this letter (except
with our prior written consent or as otherwise required pursuant to any court order or legal pro-
cess of any court or governmental agency or pursuant to applicable law).
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Exhibit 1
UCC-1 Financing Statement
[Please see attached.]

Annex 1
A version of the UCC Opinion without footnotes is posted on The Business
Lawyer website next to this sample opinion.



