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Living in Congregate Settings

rowing attention to elder financial
abuse and to victims’ mounting
losses is amply documented.2 In Minnesota, this nationwide phenomenon was
reflected by a steep rise in reports alleging financial exploitation of care facility
residents from 2008 - 2009.3 Minnesota
lawmakers enacted reforms in 2009 to
improve the handling of these and other
exploitation cases. Among the reforms
is a clearer definition of criminal financial exploitation, banking provisions that
encourage reporting by financial institutions and cooperation in investigations,
standardized criteria for counties to use
in deciding Medicaid hardship waivers,
and a private right of action for vulnerable adults to recover losses.4
Impetus for the reforms began with
the research, drafting, and advocacy of
the Vulnerable Adult Justice Project
(VAJP), an interdisciplinary stakeholder
group of organizations, associations, and
public agencies that began meeting in
late 2007 and has continued as a policy
Continued on page 5

Journal of the

he ABA Commission on Law and
Aging released a new booklet on
October 27 offering a simple durable
power of attorney for health care, designed to meet the legal requirements
in nearly all states. Giving Someone
a Power of Attorney for Your Health
Care: A Guide with an Easy-to-Use
Legal Form for All Adults can be described as “bare bones” because it does
not provide specific instructions about
medical treatments, like most standardized health care advance directive forms
do. Instead, it provides solely for the appointment of a health care agent with
broad health-care decision-making authority. Development of the booklet and
form was made possible by grants from
the Archstone Foundation and the California HealthCare Foundation.
Research over the last 30 years has
shown that instructions about end-of-life
treatment choices, provided by relatively
healthy adults long before they face se-
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A

dvocates and court officials know that monitoring of adult guardianships
is important to manage risks, prevent abuse, assist guardians, and increase
public confidence in the judicial system. But court budgets are stretched thin.
What if courts were to train and supervise volunteers to go out
into the community, visit individuals under guardianship, determine whether guardians need assistance, and report back to the
judge—in essence, serve as the “eyes and ears” of the court? It
can be a “win-win” for courts, guardians, and vulnerable incapacitated persons.

T

he ABA Commission on Law and
Aging has a new online resource to
help courts do exactly that! Updating
a 20-year-old groundbreaking manual
by Legal Counsel for the Elderly, Inc.,
of AARP, the ABA Commission has
produced a concise, four-part readily accessible electronic handbook on
volunteer guardianship monitoring.
It guides court staff step-by-step in
developing a volunteer guardianship
monitoring and assistance program,
recruiting and training volunteers, and
compiling community information volunteers will need. Detailed forms and
appendices are adaptable locally.
Find the handbook on the ABA
Commission Web site here. For technical assistance in using the handbooks
for your court, contact erica.wood@
americanbar.org.
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Inside the Commission

ABA Commission Welcomes Distinguished New Members and Liaison

T

he ABA Commission on Law and Aging is composed of fifteen members who are appointed on an annual basis by
the president of the American Bar Association. As a multi-disciplinary group, the commissioners represent aging experts from a broad spectrum of professions, including law, health care, social work, gerontology, advocacy, the judiciary,
and public service. The fundamental diversity of the group ensures a stimulating forum for discussion of the law-related
issues facing older Americans. Cooperative efforts between the commissioners and staff have produced numerous publications, as well as research and demonstration projects of considerable value to the public at large. To provide our readers
with a view into the strengths and expertise of our Commission, each Fall issue of BIFOCAL provides abbreviated profiles of the most recent distinguished appointees.

W

ALTER T. BURKE is cofounder of the Albany, New
York-based law
firm Burke &
Casserly, P.C.,
where he concentrates
his
practice in elder law; trusts
and
estates;
cor poration
and
business
succession planning; financial, retirement and tax planning. With partner
Tim Casserly, Mr. Burke provides
wealth management and investment
advisory services. He also is a founding member and vice president of
Arista Investment Advisors, Ltd., a
registered investment advisor with
the Securities and Exchange Commission, which currently manages
investments in excess of $150 million
for individuals, corporations, pension
plans, and not-for-profit organizations
on a fee-only basis. Mr. Burke was
invited to participate as an official
observer at the White House Conference on Aging in 1995 and 2005. He
is co-author of the New York State
Bar Association’s and the New York
State Medical Society’s A Legal Manual for Physicians; and co-author of
the consumer guide Boomer Basics:
Everything You Need to Know About
the Issues Facing You, Your Children,
and Your Parents. Mr. Burke is actively involved with several professional
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associations, including the New York
State Bar Association and American
Bar Association, in which he served
as chair to the Senior Lawyers Division, chair of the division’s elder law
committee, and as a member of the
executive committee.

A

NTHONY PALERMO is Of
Counsel at the law firm Woods
Oviatt Gilman,
in Rochester,
N.Y. Previously, Mr. Palermo
worked as a
trial attorney at
the U.S. Department
of
Justice
in
Wa s h i n g t o n ;
as assistant U.S. attorney for the
S.D.N.Y.; and as assistant U.S. attorney in charge for the W.D.N.Y. Mr.
Palermo is active in a number of bar
associations, including the Rochester Bar Association, New York Bar
Association, and American Bar Association, where he served as secretary,
on the Board of Governors, and as a
member of the House Delegates.

W

ILLIAM L. POPE is a partner in the law firm of Pope &
Rodgers in Columbia, S.C. Mr. Pope
began his legal career as assistant attorney general for the state of South
Carolina. He is an active member of
the Richland County, South Carolina,

3

and American Bar Associations. Mr.
Pope was inducted into the American
College of Trial Lawyers and is listed
in the Best Lawyers in America in
the areas of personal injury and First
Amendment litigation.

D

R. DAVID WERDEGAR
was appointed president and
CEO of the
San Franciscobased-Institute
on Aging in
2002, bringing
many years of
experience
in
medicine, public health, and
health care administration to the organization. From
1991 to 2000, he served as director of
the California Office of Statewide
Health Planning and Development,
helping to determine health policy
for the state, monitor quality of care
in health facilities, and oversee statewide programs to recruit minorities
into the health care professions. From
1985 to 1990, he served as the health
director of San Francisco, where he
led the city’s community-wide response to the AIDS epidemic by
developing a comprehensive program
that emphasized prevention and early
intervention. Dr. Werdegar is a professor emeritus of U.C.S.F., where he
served as chair of the department of
family and community medicine.

Vol. 33, No. 1

Recommended Reading
Musings on The Last Days of Ptolemy Grey

T

here’s a 91-year-old man in the early stages of dementia, living independently, but in squalor, a hoarder
who has very little contact with his family or any other
living person.
There’s a drug addict who watches for him to leave
his apartment.
There’s a great grand-nephew who takes him to the
bank to cash several checks.
There’s a beautiful 17-year-old girl who moves in with
him.
There’s a social worker.
There’s a banker.
There’s a lawyer.
There’s a doctor testing a new medicine.
There’s money.
This may sound like the fact pattern of an elder abuse
case, but it’s actually a tease about the characters and plot
of The Last Days of Ptolemy Grey, an engaging and provocative novel by prolific author Walter Mosley (see also,
Devil in a Blue Dress).
Other reviewers have characterized this as a crime
novel; as a book about memory and identity, or aging and

loss, or family, or medical experimentation, or end-of-life
care, or dying, or the pervasive effects of racism and
poverty; as a love story; as
a fantasy; even as a science
fiction story. And it is all
those things.
It is also a book about
elder abuse, however. It’s
about the vulnerability
that can come with old
age or diminished decision-making capacity.
It’s about the isolation
that stems from those things, as well as
despair, confusion, and fear. It’s about the difference that
ethical, responsible professionals can make. It’s about the
difference that a caring individual can make. It’s about
seeing an older person as a person, even if he can’t remember how to turn on the television. It’s about leaving
a legacy. It’s about dignity.
And it’s well worth reading.
—Lori A. Stiegel, Senior Attorney
ABA Commission on Law and Aging
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Protecting Vulnerable Adults
Continued from page 1

forum on vulnerable adult systems
issues ever since. The Center for Elder Justice and Policy at William
Mitchell College of Law provides its
administrative home.

Policy into Practice

W

orking on the 2009 legislation,
VAJP participants identified
financial exploitation leading to payment arrearages in care facilities
among the most frustrating and divisive for those involved, including
facility providers, ombudsmen, adult
protective services workers, and law
enforcement. Consensus existed on
several points: (1) that the vulnerable
adult was the primary victim, robbed
of financial security and placed at
risk of involuntary discharge for nonpayment; (2) that providers in these
cases had a stack of past due bills for
which recovery was doubtful; and (3)
that already limited public assistance
dollars were being tapped for vic-

tims’ continued care. The differences
arose over who was supposed to do
what and when—more specifically,
what health care providers should do
to respond to suspected exploitation
internally and with community resources.
Passage of the legislation provided impetus for the Center to seek
funding to work on resolving the differences and improving practice in
Minnesota. Through this work, the
policy level reforms could better reach
those at the front lines of protecting
vulnerable adults. In September 2009,
the Center was awarded a nine-month
grant by the Extendicare Foundation
to produce a best practices manual for
identifying and responding to financial exploitation of vulnerable adults
in care facilities.
Project duties would be carried
out by a director and two law student research assistants. The research
assistants, now William Mitchell College of Law graduates, were Ashley
Helgason, J.D., and Sara Blessing,
J.D. Supervised student research is
central to the overall mission and
functioning of the Center for Elder
Justice and Policy. Moreover, students have unique opportunities to
work alongside community advocates
to create tangible applications of abstract policies.

dividual interviews were conducted
at the college and other venues to
ascertain recommended components
and implementation for the model
protocol. Those included two care facility trade associations, Department
of Health regulators, Department of
Human Services regulators and adult
protective services specialists, county adult protective services directors,
long-term care ombudsmen, the Minnesota ombudsman for mental health
and developmental disabilities, investigators and prosecutors, elder
law attorneys and attorneys for care
facilities, guardians and conservators, the aging network, and financial
institutions.
The agenda for the one-and-ahalf hour focus groups and interviews
(averaging 45 minutes) was simple.
Law student research assistants recorded the sessions.
15 minutes–Getting Settled
•
•
•

1 hour – Sharing Experiences and
Recommendations
•

Elements of Effective Practice

T
Iris C. Freeman is associate director
and adjunct professor at the Center
for Elder Justice & Policy, and the
Vulnerable Adult Justice Project
Coordinator and Project Director
for the Manual and Model Protocol
Project.
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he project team began with a literature search for protocols and
best practices in identification, assessment, and intervention in cases
of suspected financial exploitation of
vulnerable adults in residential and
related long-term care settings. This
initial step illustrated how limited
was the published guidance specific
to these settings.
Monthly VAJP meetings were a
vehicle to solicit broad input and advice to begin work on the contents.
From this base, focus groups and in-

5

Introductions
Specify the purpose, timeline, and desired outcome of
study (provide handout).
Assure confidentiality.

•

•

Participants are asked to
share case experiences,
highlighting their successes,
as well as the barriers and
frustrations experienced.
Participants are asked to
recommend what would
make the protocol a practical tool for them.
Participants are asked for
any further questions or
recommendations.

15 minutes – Wrap Up

Continued on page 6
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T

he following two cases are typical examples of the
types of fraud encountered by staff of congregate living facilities. The first example is notable for the number
of times the victim was uprooted and the second for its
dollar loss.
In the first case, a woman was accused of stealing almost $22,000 from her elderly mother. The mother, who
had suffered a series of strokes, had given her daughter
power-of-attorney to pay for her nursing home bills. Instead, the daughter wrote checks to herself and to pay for
her own groceries and other personal items.
As a result, the mother had been moved from one
skilled nursing facility to another because of arrearages.
The ombudsman—who became involved during the second placement—noted that the second home ultimately
had a no trespass order placed against the daughter, discharged the mother, and wrote off the bill. It was at the
third nursing home that the ombudsman, Adult Protective
Services, and the police were finally involved to address
the financial exploitation of the resident and create stable
housing for her.
The daughter was charged and pleaded guilty to one
count of theft by swindle.
In another case, a man was charged with stealing
more than $315,000 from his elderly mother’s retirement
accounts over the course of five years.
According to the criminal complaint, the son was
given power-of-attorney over his mother’s assets. Prudent
investments and funds from long-term health insurance
meant that his mother’s care should have been covered for
the rest of her life.
However, the victim’s three other children began to
suspect that the son with power-of-attorney was taking
his mother’s money. After the elderly mother was evicted
from her care facility, and in the process of one of her other children searching for a less expensive care facility, the
theft was uncovered. Over the years, the vast majority of
the withdrawals were made at a casino.

Protecting Vulnerable Adults
Continued from page 5
•

Summarize information and next steps in
the project.

T

he focus groups and interviews yielded anticipated reservoirs of frustration. Content analysis
identified many varieties of misunderstanding of
applicable Minnesota law, as well as the mandates
of public agencies. Clarifying those in the manual
and training would be steps in averting some of the
frustration. The gratifying element of the spirited
discussions was a productive vein of consensus in the
summarized content. The theme of the agreements
formed the message—“Recognize, Record, and Report.”
The successive drafts of the manual and protocol
built guidelines and resources from the recorded content of these meetings and interviews. Drafts were
disseminated to focus group and interview participants. Their feedback furthered agreements that
would be fundamental to reaching broad endorsement and use of the product. The finished text,
formatted and illustrated with simple drawings, is
suitable for print and electronic applications, including background information and appendix resources.
In the final month of the project, the revised
manual and model protocol, background materials,
and appendix resources were sent to the full Vulnerable Adult Justice Project roster for comments.
Their reviews were very positive and produced broad
endorsement by facility trade associations, consumer advocates, elder law attorneys, ombudsman
programs, and public agencies. Trade associations
provided resources for training and dissemination
to their member facilities. Many other stakeholders
(e.g., Adult Protective Services, ombudsmen, continuing legal education) have made opportunities for
training their members or staff in 2010 and 2011.

Contents of Manual

T

he manual and model protocol, completed in June
2010, is a practical and comprehensive guide for
facility staff to identify, address, and intervene when
they suspect financial exploitation of a resident in
their care. Its contents include:
• Financial Exploitation–Legal Definitions
and Behavioral Descriptions
• Warning Signs that May Point
to Financial Exploitation

BIFOCAL Sept. - Oct. 2011
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•
•
•
•
•
•

Preventing and Deterring
Financial Exploitation
Model Protocol for Effective
Response
Working with Families and
Other Responsible Parties
Scams that Target
the Elderly
Roles and Limitations of
Public Agencies
and Organizations
Appendices: Applicable
Minnesota Laws; Forms;
Resources, including Where
to Report; How to Access
Advocates; Charts of APS
Data; Interviews and
Focus Groups in the Development of the Manual; and
Bibliography

 
  

   














Use and Replication
In Other Jurisdictions

T

he personal tragedies and public costs in these cases occur in
every state. The materials produced
by the project contain both universal
material and elements that are unique
to Minnesota. Among the broadly
applicable topics are the behavioral
descriptions and warning signs of
financial exploitation observable in
care facilities, tools for prevention
and deterrence, models for intervention, record keeping forms, the many
reasons for unpaid bills by families,
and financial crimes that target the
elderly. Those that have state-specific content are the legal definitions,
reporting mandates, roles and limitations of public agencies, local
resources, and contact lists. Those
distinctions have proved no bar to
presenting the material to national
audiences and obtaining positive
evaluations.
While the Center is not in a position to adapt the material for use
in each state jurisdiction, the text is
available for download on the Center Web site5 for use with attribution.
Elder bar and legal services organizations may also desire to develop

material and curricula with state specific content. The Center’s faculty and
staff are available for limited consultation in connection with such efforts,
as well as collaborative efforts to develop state specific manuals based on
the Minnesota version.

Notes
1.

2.

3.

4.
5.

Associate Director and Adjunct
Professor, Center for Elder Justice &
Policy; Vulnerable Adult Justice Project
Coordinator and Project Director for
the Manual and Model Protocol Project;
iris.freeman@wmitchell.edu.
MetLife Mature Market Institute,
in collaboration with the National
Committee for the Prevention of Elder
Abuse and the Center for Gerontology
at Virginia Tech, The MetLife Study
of Elder Financial Abuse: Crimes of
Occasion, Desperation, and Predation
Against America’s Elders, Westport,
Conn., June 2011.
Minnesota Department of Human
Services Data Warehouse, March 2010.
Note that Minnesota laws governing
maltreatment and exploitation apply
to vulnerable elders, as well as those
over age 18 who are defined as
vulnerable because of services received
or functional infirmities in Minn.
Stat.§626.5572, Subdivision 21.
Laws of Minnesota 2009, ch. 119.
Http://cejp.org/resources/
financialExploitationJune2010.pdf.

Access Identifying and Intervening in Financial
Exploitation online at: http://cejp.org/resources/financialExploitationJune2010.pdf.




   






Continuing Legal Education

T

What Every Lawyer Needs to Know

About Elder Abuse
Original Webcast September 13, 2011. Now available from
the ABA Web store as a CD, MP4 download, or as an online seminar here.
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7

his Webinar gives attendees the basic knowledge and
skills needed to understand the nature and extent of
elder abuse as encountered in law practice; to spot elder
abuse and neglect; to better arm clients against the
risk of abuse; and to understand the civil and criminal
resources available for responding to elder abuse.
ABA Member price $135, non-member price $150.
Presented by the ABA Commission on Law and Aging
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New Power of Attorney
Continued from page 1

rious illness, are often dated and too
vague to be of guidance when tough
decisions need to be made.
The new booklet and form focuses on the single most important legal
task—that of appointing a health care
agent.
The guidance one gives an agent
more effectively comes from having
focused conversations with the agent
and loved ones over time. There are
a growing number of guides available on how to have those discussions
and clarify one’s values and treatment
goals, which, in fact, will change
over time as one’s health and level of
functioning change. The ABA Commission provides a resource list of
many of those guides at: www.Ambar.org/AgingAdvancePlanning.
Clarifying one’s values and goals
of treatment so that a health care
agent, as well as health care providers,
will implement them when the time
comes is not a legal task, at heart—it
is a communication exercise. While
most states provide standardized legal
forms for expressing certain medical
treatment wishes, those forms are
merely aids constructed by legislatures. In addition, the standardized
language and check-off options provided in many of these forms do not
always serve communication goals
well.

Unfortunately, the conventional
wisdom in some states says that the
public should always use the official form that has been published in
state law or authorized by the state
bar or state medical society. Such official forms are convenient to have
available, but they often become misperceived as a de-facto.
A unique feature of the new form
is that it complies with state legal
requirements for a valid power of attorney for health care in almost every
state. Only five states have laws so
inflexible and cumbersome that the
bare bones power will not work: Indiana, New Hampshire, Ohio, Texas,
and Wisconsin.
Accomplishing near universality required a major research effort
and the assistance of legal counsel
from around the country. Users of
the form will notice that the instructions for who can serve as one’s
health care agent and who must witness the document are fairly detailed
and extensive. That is because state
law requirements vary considerably,
so combining all those requirements
into one form results in a longer list
of requirements than exist in any one
state. The positive result is that users
almost everywhere can use a single
valid form. Only one other nationally distributed health care advance
directive has sought to meet the legal
requirements in all or most states.

The Five Wishes advance directive,
produced by Aging with Dignity,
is constructed to provide extensive
guidance on a wide range of end-oflife health and personal matters.
The two forms represent two
ends of the continuum of advance directives forms, from “bare bones” to
detailed instructions.
Having these kinds of contrasting forms available is one of the goals
of the ABA Commission. Every adult
approaches health care decision-making differently, so having multiple
options is vitally important.
Another advantage of the new
form is that a larger audience may be
amendable to advance care planning.
Many adults have been deterred from
health decisions planning because of
the legalese that is confusing and intimidating. The new form distills the
legal components down to one task
—the appointment of a proxy. Moreover, many adults, especially younger
adults, have little or no reluctance to
name a health care agent, but are not
at all ready to engage in end-of-life
reflection. These adults may find the
new form to be just the right first step
to the life-long process of health care
advance planning. The booklet and
form are available for free online at:
www.americanbar.org/aging.
Charles P. Sabatino is director of the
ABA Commission on Law and Aging.

The “Forbidding Five”—Indiana, New Hampshire, Ohio, Texas, and Wisconsin

N

o national advance directive is valid in New
Hampshire, Ohio, Texas, or Wisconsin unless it
includes a detailed mandatory disclosure statement,
unique to each of the states, attached to the form. New
Hampshire, additionally, requires the user to sign an
acknowledgment of receipt of the disclosure statement.
These statements summarize the nature and effect
of the form, the rights and obligations of the parties,
and the contents of the form. To be in compliance, any
national form would have to instruct users to print out,
attach, and, in one state, sign and date the state disclosure form.

BIFOCAL Sept. - Oct. 2011

But even then, the disclosures describe some provisions in the respective state statutory forms that differ
from the provisions of the universal form. The resulting
contradiction and confusion would undermine the usefulness and acceptance of the universal form and, thus,
prevents these states from benefiting from it.
In Indiana, state law prescribes specific language that
must be used to empower a health care agent to consent to
or refuse treatments on behalf of someone else. That language does not meet the requirements in every other state
and, likewise, prevents Indiana from benefitting from a
national form.
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Inside the Commission

A

t the August annual meeting of
the American Bar Association,
the House of Delegates adopted two
policy recommendations proposed
by the ABA Commission on Law
and Aging.
The first recommendation urges
the U.S. Department of State and the
United Nations and its member states
to support the ongoing processes at the
U.N. and the Organization of American States to strengthen protection of
the rights of older persons, including
the efforts and consultations towards
an international and regional human
rights instrument on the rights of older
persons.
The second policy recommendation encourages the expansion of
home- and community-based services
as a viable long-term care option. Specifically, the policy proposes:
1. Making HCBS a mandatory service under Medicaid available
to anyone who would otherwise
qualify for institutional long-term
care.
2. Providing comparable financial
eligibility standards and procedures for nursing home care and
HCBS.
3. Permanently mandating Medicaid spousal impoverishment
protections for spouses of HCBS
enrollees, as already exist for
spouses in institutional long-term
care.
4. Allowing Medicaid enrollees to
retain sufficient income to pay
their reasonable living expenses in
the community.
5. Initiating and expanding other
HCBS efforts to help people with
disabilities of all ages to live with
dignity in the community.
The ABA Commission on Law
and Aging exercises leadership in
the areas of law and policy for older
persons and advocates for them both
within the ABA and the larger community.
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Elder Abuse
Court-Focused Elder Abuse Initiatives
Benefit Victims, Courts, and Professionals

W

ith funding from the
National Institute of Justice,
the ABA Commission on Law
and Aging and the University
of Kentucky College of Public
Health Department of Gerontology
assessed five court-focused elder
abuse initiatives to examine how
they handle elder abuse cases and
determine whether they improve
the criminal justice response to
those cases. The initiatives included
the:
• Elder Protection Court in Alameda County, Calif.;
• Elder Justice Center in Hillsborough County, Fla.;
• Elder Justice Center in Palm
Beach County, Fla.;
• In-Home Emergency Protective Order Initiative in Jefferson County, Ky.; and
• Elder Temporary Order of
Protection Initiative in Kings
County, N.Y.
The goal was to provide judges,
court administrators, policymakers,
and funders with evidence-based
knowledge about the structure,
process, and outcomes of these initiatives so they can make informed
decisions about supporting similar
initiatives in their communities.
During site visits to each of the
initiatives, we interviewed 92 stakeholders, including three victims,
and reviewed 68 court case files.
After coding and analyzing
(qualitatively and quantitatively)
stakeholder interview and court
case file data, we concluded that
initiatives improved handling of
elder abuse cases and enhanced the
criminal justice response to elder
abuse in several ways. These include

9

facilitating greater access to
justice and better outcomes
for victims through court
accommodations, increasing
judges’ and other professionals’ knowledge about elder
abuse, and providing emotional support throughout the
court process;
• providing services to courts
or to victims that enhance
victim safety and prevent
further abuse;
• connecting victims with services that may help address
underlying problems and
prevent future court cases;
• providing services to courts
or to victims that may facilitate prosecution of elder abuse
cases; and
• handling elder abuse cases
more efficiently and with
fewer delays.
We also found that the initiatives do almost nothing to
self-assess their impact and should
strengthen evaluation and data collection efforts.
Each initiative does a better
job of handling elder abuse cases
than do courts without such programs. Given the extent of elder
abuse and its devastating effects
on victims, we recommend that
judges, court administrators, service providers, policymakers, and
funders give serious consideration
to implementing similar efforts.
The eight-page executive summary and 220-page final technical
report are available on the Commission’s elder abuse Web page
here.
•

—Lori A. Stiegel, Senior Attorney
ABA Commission on Law and Aging
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Elder Law Practice

How to Work with a Geriatric

			

Social Worker

By Leland Kiang, LICSW

I

n school, social work students learn
to “start where the client is.” Their
education teaches them to make sense
of whatever a client presents and to
redirect conversations, as necessary,
to understand the client’s concerns
and needs. Still, if you are paying a
social worker by the hour (as opposed
to receiving subsidized services from
the state), you can reduce your bill
considerably with a little preparation.
When assessing client needs,
social workers follow a psychosocial
model. Social workers examine how
clients are (or are not) functioning
in their homes, jobs, schools, and/or
communities. Social workers observe
how a client’s social support network,
physical environment, and psychological wellbeing impact a client’s
capacity to function well. They look
for ways to tweak these areas to improve client functioning.
In geriatric social work, social
workers typically assess a senior’s
capacity to function well in the senior’s home environment. They may
identify services (e.g., in-home care,
home-delivered meals, medical transportation) that can be brought to the
senior to help him or her age-inplace. They may advise caregivers
on better ways to communicate with
older loved ones who have memory
Leland Kiang is a licensed clinical
social worker in the District of Columbia. He manages an information
help line for Iona Senior Services,
which provides support and enrichment for seniors and caregivers in
the D.C. metro area.
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or sensory losses. They may identify
alternative housing options (like assisted living) if the senior’s needs may
be better served by moving. They
also may help their clients apply for
public benefits (like Medicaid), connect with social activities, cope with
change, downsize, or any number of
activities to help them manage better
in their environment.
Geriatric social workers also may
examine other areas of their clients’
lives. A client’s medical history, for
example, may alert the social worker
to chronic diseases or disabilities (e.g.,
Alzheimer’s, low-vision, fatiguecausing conditions) that may impact
a client’s capacity to function well.
Information about a client’s finances
helps the social worker understand
what services the client can afford or
if the client may be eligible for public benefits or other subsidies. The
existence of powers-of-attorneys or
advanced directives inform the social
worker of a client’s end-of-life preferences, as well as who a client trusts
to help with healthcare or financial
decisions.
Geriatric social workers especially look at the element of change.
Was a client functioning well a year
ago? Has the client experienced a sudden change in memory? Was there a
time when the client was able to better manage his or her medications?
If there’s been a change, when did it
happen and what may have caused it?
One way older adults, or their
caregivers, can facilitate communication with a social worker is to be
prepared to answer questions about

10

what help is sought from the social
worker.
When talking with a social worker about getting help, some clients do
not know what kind of help they seek,
but only know that help is needed.
It’s perfectly appropriate to engage
a social worker without knowing exactly how you hope the social worker
can assist. However, if you do have a
specific idea of what kind of help you
seek (i.e., setting up in-home care,
identifying an assisted living facility, evaluating a senior’s functional
capacity), you can save yourself time
and money by informing the social
worker at once how you’d like the social worker to help.
When answering questions about
a senior’s medical history, you may be
asked about the presence of chronic
diseases like Alzheimer’s, congestive heart failure, and diabetes. The
social worker may wish to know how
long ago these diseases were diagnosed, how well the senior manages
these diseases, and how symptoms
may impact other areas of functioning. The social worker also may ask
about medications taken and physicians seen.
Regarding memory and emotional health, you may wish to inform
the social worker about any concerns
about a senior’s memory, what types
of things the senior typically forgets
(e.g., gets lost, loses possessions,
leaves the stove unattended), how
long the senior has experienced memory loss, whether or not the senior
has received a formal diagnosis (e.g.,
Alzheimer’s, mild cognitive impairment), any emotional concerns (e.g.,
depression, anxiety, hallucinations),
and whether and how the senior is receiving treatment for these concerns.
The social worker also may ask about
the senior’s capacity to judge when
and how to act during an emergency.
The geriatric social worker typically will ask about a senior’s capacity
to care for self, as well as any help
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the senior currently receives from family, friends, or paid
caregivers. Specifically, the social worker may ask about the
senior’s capacity to walk, bathe, dress, groom, toilet, and
transfer (get in or out of a chair, bed, and tub). These skills
sometimes are called “activities of daily living” or ADLs.
The social worker also may ask about “instrumental activities of daily living” (IADLs). These IADLs refer to skills
such as cooking, shopping, housework, money management,
medication management, and transportation.
Informing the social worker about a senior’s income,
assets, health insurance, and long-term care insurance will
help the social worker determine what kind of services the
senior can afford or if the senior is eligible for public benefits or subsidies. Notify the social worker of concerns about
the senior’s housing, such as a senior’s difficulty managing
stairs in the home, clutter, or an eviction threat. Informing
the social worker about a senior’s powers-of-attorney or advanced directives will help the social worker understand the
senior’s end-of-life preferences, as well as who the senior
trusts to help with healthcare or financial decisions.
An important detail to clarify with the social worker—especially for caregivers—is whom the social worker
considers to be his or her client. Depending on several factors, including the policy of the social worker’s agency, the
social worker may consider his or her client to be the senior, the caregiver, or both (the family). This distinction is
important because it will shape the way the social worker
interacts with involved parties. With few exceptions, a social
worker cannot disclose information about his or her client
to another party without the client’s permission to do so.1 If
you’re not the social worker’s client, do not be surprised if
the social worker will accept information from you without
giving information to you. Also, with few exceptions, the
social worker must respect his or her client’s right to selfdetermination.2 This means that in most circumstances, the
social worker accepts his or her client’s view of what’s best
for the client, even if this view differs from the view of the
client’s friends, family, or caregiver.
Communicating effectively with a social worker is similar to effective communication with any professional. While
it’s not necessary to fully understand the problem about
which you are consulting, you can save yourself time and
money by understanding what information the social worker
seeks, organizing your thoughts, and preparing background
information.

Notes
1.
2.

NASW Code of Ethics 1.01, 1.07.
NASW Code of Ethics 1.02.
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Recommended Reading

The Exceptional Presenter Goes
Virtual by Timothy J. Koegel
Greenleaf Book Group Press,
$21.95 *(Kindle edition available for $8.49)
Review by David Godfrey, Senior Attorney,
ABA Commission on Law and Aging

V

irtual presentations are a part of our everyday
work. They can save both time and money.
Not having to travel makes it possible for people to
participate in programs they would otherwise have to
miss.
While webinars and video meetings have emerged
in the workplace over the past ten years, virtual presentations are nothing new.
Radio and television are
virtual
presentations
that have been around
for a long time and
something that we all
take for granted.
The book draws
heavily on techniques
from radio and television to enhance
virtual
presentations. It provides five
broadcast techniques
for engaging presentations,
including
organizing materials to get the attention of the audience in the opening moments and building a sequence
of segments to maintain attention.
The book goes onto describe the efficient use of
time, creating roles for various presenters, planning
and using transitions to move from topic to topic, and
utilizing all tools available to engage the participants.
The audience in a virtual presentation is very likely to be multi-tasking, so the author gives tips on how
to organize and present in such a way that it draws their
attention away from checking e-mail and Web surfing.
The book also offers advice on the use of visuals and
gestures for video meetings.
The book is 178 pages, plus several planning forms.
I recommend the book to anyone seeking to be a better
virtual presenter.
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November 10-12, 2011
Seaport Hotel, Boston, Mass.

T

he 2011 National Aging and Law Institute provides
Elder and Special Needs Law professionals—whether
you’re a private practitioner, legal services attorney or
other law and aging advocate—an unparalleled opportunity to learn, network, and engage with leaders within
the field.
The institute offers more than 25 advanced educational sessions on vital topics, such as:
• the status of health care reform and its
impact on Medicare and Medicaid;
• the intersection of Veteran’s benefits
and Medicaid;
• the future of Social Security and SSI benefits;
• strategic practice management and
leadership development;
• tax and estate planning for same
sex partnerships;
• marketing techniques; and
• ethical issues.
In addition to great educational opportunities, exhibitors from across the nation will be on hand showcasing
the latest industry-related products and services crucial to
your practice.

•

Learn, share, and discover the latest trends
and practices that are highly relevant, practical,
and applicable immediately from a nationally
acclaimed faculty in an interactive environment.
Increase your knowledge in the field by
earning CLE and ethics credits for attending exceptional programming for professional
development.
Gain thought-provoking insight from unlimited face-to-face interactions and exchanges
with elder and special needs law professionals
tackling the same challenges that you face.
Stay on the cutting-edge and gain unlimited
opportunities for professional growth. Meet the
movers and shakers in the field, generate new
leads and resources for your practice, and leave
with plenty of ideas to help you drive revenue
for your practice and cost effectively meet the
needs of your clients.
Identify coming changes to the law, and products and services crucial to your practice.
Save
$100!

-12, 2011

November 10
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View brochure here.
Print Registration here.

The National Aging and Law Institute is a merger of the NAELA Advanced Fall Institute and the National Aging
and Law Conference. It is hosted by the National Academy of Elder Law Attorneys (NAELA) and co-sponsored by
the National Aging and Law Conference (NALC), a coalition formed by NAELA, the American Bar Association
Commission on Law and Aging, the Center for Medicare Advocacy, the National Senior Citizens Law Center, the
Center for Social Gerontology, the National Consumer Law Center, the AARP Foundation Litigation and the National
Association of States United for Aging and Disabilities.
The conference will return to Washington, November 8-10, 2012.
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Awards & Honors

Conferences

Twelve Awarded Scholarships to Attend
National Aging and Law Institute
By David Godfrey

T

welve lawyers have been awarded scholarships of $1,000 each
to help defray the costs of attending the 2011 National Aging
and Law Institute, held in Boston on November 10-12.
Ten of the scholarships were made possible by the AARP Foundation in honor of Jerry D. Florence, who served as the director of
the AARP Foundation for two years, dying suddenly at the age of
57 in 2005. Additional support for two more scholarships was provided by the National Academy of Elder Law Attorneys, the Center
for Social Gerontology, and the ABA Commission on Law and Aging.
The twelve scholarship recipients for the 2011 Institute are:
• Kirby Mitchell, South Carolina Legal Services, Greenville,
S.C.
• Claire Dickson, Senior Citizens Law Office, Albuquerque,
N.M.
• Devon Green, Vermont Legal Aid, Montpelier, V.T.
• Catherine Kilgore, North Mississippi Rural Legal Services,
Miss.
• JaPaul Harris, Legal Aid Society of Minneapolis, Minneapolis, Minn.
• Margaret Schaefer, ElderAccessLine, Omaha, Neb.
• Holly Handler, Alaska Legal Services, Juneau, Alaska
• Kyla Kelim, Davis & Neal (Title IIIB grantee), Mobile, Ala.
• Kathleen Dawson Caldwell, Charlottesville Legal Aid Justice
Center, Va.
• Cheryl Driscoll, New Hampshire Legal Assistance, Concord,
N.H.
• Sarah Halsell, State Legal Services Developer, Tallahassee,
Fla.
• Thomas Wendt, Center for Disability and Elder Law, Chicago.
Though geography was not a consideration in selection, the recipients span the country from north to south and east to west. The
majority of the recipients are legal aid attorneys, but the list also
includes a legal services developer and a private practitioner who is
responsible for the Older Americans Act Title IIIB legal assistance
for a large part of the state of Alabama. These attorneys represent a
broad cross-section of advocates providing legal services and advocacy for older Americans.
It is hoped that the tradition of scholarships can be continued
at the 2012 National Aging and Law Institute being planned for
November 8-10, in Washington. With help from more donors, we
can make it possible for more deserving advocates to attend. Please
feel free to contact me, at David.Godfrey@americanbar.org, if you
might be able to support this worthy cause.
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Elder Abuse Advocate M.T.
Connolly Wins “Genius Award”

A

constant refrain among the Commission
on Law and Aging staff (and probably
anyone else who relies on grant funding, as we
do) goes something
like this: “Wouldn’t
it be fantastic if
someone would say
‘you’re doing great
work so here’s a
pile of money to use
on whatever you
think needs to be
done.’” So, we were
thrilled to learn on
September 20 that
the MacArthur Foundation had, in effect, said
just that to our friend and colleague, elder abuse
advocate Marie-Therese (M.T.) Connolly.
Commonly called the “genius award,” the
MacArthur Foundation fellowships provide recipients with $500,000—no strings attached.
No letters of inquiry, no concept papers, no
proposals, no reports, not even a requirement
that the money be spent on whatever it was that
prompted an anonymous person to nominate
you. The idea, of course, is to provide a few
very thoughtful and creative individuals with
the freedom to do more thinking and creating.
Having collaborated with M.T. since 1999
when she began directing the Department of
Justice’s Nursing Home Initiative, we know
that she will use her genius award for just that
purpose, and that elder abuse victims and the
professionals who help them will be the beneficiaries. MT’s goal is “to start a movement” on
elder abuse–something needed desperately—
and we applaud her vision in doing that and the
MacArthur Foundation’s vision in recognizing
her genius.
For additional information about MT’s
work and about the genius awards, read this
Washington Post story here.
—Lori A. Stiegel, Senior Attorney
ABA Commission on Law and Aging
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Medicare Policy/Advocacy

Local Coverage Determinations for People with Alzheimer’s Disease:
An Examination of Policy Changes Since 2001
By Mollie Gurian,1 2011 Borchard Foundation Center on Law and Aging Intern

T

he purpose of this project was to
investigate whether local Medicare contractors are creating coverage
policies that exclude beneficiaries
with Alzheimer’s disease or other dementias from necessary services.
The crux of the problem uncovered in the late 1990s was this: local
medical review policies (now known
as local coverage determinations)
developed by Medicare carriers and
intermediaries restricted coverage
of services to individuals with Alzheimer’s disease. At that time, when
an individual was given a primary
diagnosis of Alzheimer’s disease
or dementia, some Medicare carriers and intermediaries restricted or
denied coverage for certain medical
services immediately, even though
they were commonly covered by
Medicare for people without these diagnoses.2 As a result of the work by
advocates for the Alzheimer’s Association, the Center for Medicare and
Medicaid Services (CMS) issued a
program memorandum that prohibiting the automatic denials of service
to people with Alzheimer’s disease.
Since the program memorandum,
there has been significant improvement of coverage. However there is
still additional aspects that require
advocacy to enhance access.
Prior to the program memorandum, some local coverage
determinations denied payments for
the simplest of procedures—for example, laboratory tests. There were
also major reimbursement issues
with services such as occupational
therapy, speech therapy, other rehabilitation services, and psychiatric
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and psychological services, even
though these are covered services for
other Medicare beneficiaries and that
these covered services are necessary
for the diagnosis and treatment of
people with Alzheimer’s disease.3

Background to Diagnostic
Criteria and Stages of
Alzheimer’s Disease
New Diagnostic Guidelines

U

pdates to the 1984 Alzheimer’s
diagnostic guidelines were
published in 2011 by workgroups
convened by the National Institute
of Aging and the Alzheimer’s Association. People with mild cognitive
impairment experience a decline in
memory, reasoning, or visual perception that is measurable and noticeable
to themselves or to others, but not
severe enough to be diagnosed as
Alzheimer’s or another dementia.
However, not everyone with mild
cognitive impairment develops Alzheimer’s, because mild cognitive
impairment may also occur for other
reasons. The guidelines designate
the condition of minimal impairment preceding Alzheimer’s to be
“mild cognitive impairment due to
Alzheimer’s disease.”4
FAST Scale

M

any Medicare contractors use
the functional assessment staging (FAST) scale in their evaluations
of when to cover certain types of
care for Alzheimer’s beneficiaries.
The FAST scale is one of many ex-
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isting measurements of Alzheimer’s
disease.5 The scale has seven stages,
though stages 6 and 7 (the most severe) are broken down into subparts.
On a clinical scale, these stages
represent normal adult to severe Alzheimer’s disease. The scale serves
as a summary of functional milestones and, thus, represents a simple
method for contractors to measure
deterioration. There are seven clinical stages of Alzheimer’s disease: 1)
No impairment (normal function); 2)
Very mild cognitive decline (this mild
decline may be normal age-related
changes or the earliest signs of Alzheimer’s disease); 3) Mild cognitive
decline (early stage Alzheimer’s disease can be diagnosed in some, but
not all, individuals with these symptoms); 4) Moderate cognitive decline
(mild or early stage Alzheimer’s); 5)
Moderate-severe cognitive decline
(moderate Alzheimer’s); 6) Severe
cognitive decline (moderately severe
Alzheimer’s); and 7) Very severe
cognitive decline (severe or late stage
Alzheimer’s).6
Local Coverage Determinations

T

he local Medicare contractors,
which contract with CMS to
process Medicare claims, are in the
process of converting from carriers
and fiscal intermediaries to Medicare
Administrative Contractors (MAC)
for Part A and Part B claims. The
Medicare Prescription Drug Improvement and Modernization Act of 2003
allowed for CMS
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To take appropriate steps
to transition from agreements under Section 1816
of the Social Security Act to
contract with MACs under
section 1874A. The changes
to Medicare’s administration are designed to increase
the efficiency of Medicare’s
claims processing and related functions. They will
benefit Medicare providers
and Medicare’s enrollee population.7
Beginning in 2005 (and scheduled to be completed in 2011), CMS
began the initial process of implementing significant changes to the
Medicare fee-for-service program’s
administrative structure. Goals of
this Medicare contracting reform include: integrating and simplifying
the administration of Medicare parts
A and B with primary A/B MACs,
which will process both Part A and
Part B claims for the fee-for-service
benefit; making contracting dynamic,
competitive, and performance-based,
resulting in more accurate claims
payments and greater consistency
in payment decisions; and centralizing information, creating a platform
for advances in the delivery of comprehensive care. Under Medicare
contracting reform, there will be 23
Medicare Administrative Contractors
with no national MAC. These new

MACs will include: fifteen primary
A/B MACs to serve the majority of
all types of providers for Part A and
Part B; four specialty MACs to serve
home health and hospice providers;
and four specialty MACs to serve
durable medical equipment suppliers.
The MACs will serve as the primary
point of contact for provider enrollment, Medicare coverage and billing
requirements training for providers, and the receipt, processing, and
payment of Medicare fee-for-service
claims for Medicare providers’ respective jurisdictions. Medicare
providers are assigned to the MAC
that has jurisdiction for that benefit
category in the geographic location.
The MACs retain the authority that
fiscal intermediaries and carriers
had to develop local coverage determinations, which determine when
a medical service is reasonable and
necessary and covered by Medicare
in the respective regions.8
Original Pattern of Conduct

T

he main problem discovered during the original investigation was
that the coverage exclusions were
preventing potential Alzheimer’s
beneficiaries from getting payment
for some or all of the proper tests to
even diagnose their condition. No single test is able to determine whether
someone has Alzheimer’s—a thorough medical history and a barrage

of other tests, which may include
mental status testing, a physical and
neurological exam, blood tests, brain
imaging tests, and more, is required.
In addition, medically necessary
services for individuals with Alzheimer’s disease were often denied
because of the Alzheimer’s diagnosis. A good example of what was
occurring at the time of the original
investigation is to consider the role
of physical therapists for Alzheimer’s
beneficiaries, as opposed to an average Medicare patient. An individual
with Alzheimer’s with an unsteady
gait, might fall, break his or her
hip, and require surgery followed
by physical therapy. If the physical
therapist noted the primary diagnosis
of Alzheimer’s disease, the physical
therapy coverage was often automatically rejected. Individuals with
Alzheimer’s supposedly did not meet
the contractors’ criteria for “reasonable expectation of improvement”
and, thus, the contractors’ computer
systems were programmed to automatically reject these claims. As a
result, neither treatments for symptoms, nor maintenance treatments,
nor even some unrelated treatments
(like physical therapy for a broken
hip) were reimbursed.

Continue on page 16

Medicare
Open Enrollment for Medicare Part D is now open. The annual open enrollment period
for 2012 begins and ends earlier this year, from October 15 – December 7, 2011.

T

he 2012 annual open enrollment period for Medicare Parts C (Medicare Advantage plans) and D (prescription
drug plans) is earlier this year. The Annual Enrollment Period began October 15 and ends December 7, several
weeks earlier than in past years. Coverage under the new drug or Medicare Advantage plan will commence on January 1, 2012. The plan information for 2012 was posted on www.medicare.gov on October 1. These enrollment date
changes will allow Medicare plans, as well as Centers for Medicare and Medicaid Services (CMS), to process new
enrollments several weeks prior to their January 1, 2012 effective date.
—Leslie Fried, Senior Attorney, ABA Commission on Law and Aging
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“

During the original search of local medical determinations in 2000, the
fiscal intermediaries were observed to have a bias against patients solely based
on diagnosis. When a provider treated someone with a condition that was not
on the ICD-9 (International Diagnostic Code) code list (like Alzheimer’s or
other dementias), he or she had to go through a “red flag” list process. This
process involves consulting the clinician’s manager and accountants to figure out which co-morbidity a potential treatment could be used for coding. If
no other good claim is submitted, the patient was likely to be automatically
rejected by the fiscal intermediaries’ claims system. All of these strategies,
while limiting, were more successful with Part B claims than with Part A. If
an Alzheimer’s patient had a qualifying hospital stay under Part A, it would be
extremely challenging to get a person with an Alzheimer’s diagnosis an admission to a skilled care after discharge. In summary, getting reimbursement for
patients with chronic degenerative diseases was a challenge, since treatments
like occupational and physical therapies have guarded utilization rates for use
in long-term care settings.
—Dave9

“
“

With an Alzheimer’s or dementia diagnosis, physical therapy would put
debility or deconditioning as a treatment diagnosis unless there was a more
specific treatment—splinting or wheelchair placement—taking place. Used
this method in home health treatment and no denials were issued in 10 months.
—Heather10
A former skilled nursing facility worker NEVER used ICD-9 code 331.0,
but, rather, looked at the specific problem and used a different (but related)
diagnosis code, such as a self-feeding issue or a musculoskeletal problem. She
only used 331.0 as a diagnostic code if someone who was having behavioral
issues due to progression of the disease and environmental modifications or
new caregiver strategies were necessary to minimize the behavioral issue or
reduce a restraint.
—Pam11

“

When I first opened my practice [as an occupational therapist] and
began treating patients who had function decline due to a dementia diagnosis, I was solely using medical ICD-9 codes, which most often were 290.4,
290.10, or 331.0. All of my evaluations were paid, but all of the treatment
was denied because of my carrier. Wisconsin Physician Services (WPS)
does not list any dementia ICD-9 code as being reimbursable when linked
with therapy CPT codes. So all of our claims were denied because of this.
Medical Director at WPS continued to state that NO therapy intervention
can improve function of a client with ANY type of irreversible dementia. Even though the establishment of a maintenance program is described
as a reimbursable service for a patient with a chronic condition causing
a decrease in function in the WPS bulletin, he still would not budge on
the issue and claimed WPS was not discriminating based on diagnosis.
The way in which I was able to get most of my claims paid without needing to appeal or submit additional documentation was to add a treatment
diagnosis that was appropriate or another medical diagnosis that I was
also treating. This allows me to get about 80% of my claims paid without
delay, but we [were] still denied each and every time if the only diagnosis
is Alzheimer’s or a related dementia.
—Anonymous12

BIFOCAL Sept. - Oct. 2011

16

Alzheimer’s Policy Changes
Continued from page 15

Provider’s Perspective: Pre2001 Program Memoranda

O

ne of the best sources of information about the effect of these
automatic rejections by contractors
came from providers who shared
their daily frustrations of treating
their clients and seeking Medicare
payments. Occupational therapists
often left the field of home health care
or other areas where Medicare reimbursement was necessary because
of their exasperation with Medicare.
Other providers developed complex
coding mechanisms to circumvent
the automatic rejection. Some of
these experiences are included here
(see sidebar, at left).

Findings and Actions Taken

A

s a result of hearing complaints
like the ones above, an investigation was conducted into what the
local coverage policies actually said.
At that time, all local policies had
to be obtained by Freedom of Information Act (FOIA) requests, which
highlighted the lack of transparency
that surrounded the creation of these
coverage policies. Although the Medicare statute provides that Medicare
will cover services that are reasonable and necessary for the diagnosis
and treatment of a medical condition,
it was clear from the initial review of
local policies that many of them conflict with the Medicare law. Coverage
was often denied solely due to the diagnosis of Alzheimer’s disease. The
denial was based on the fallacy that
individuals with Alzheimer’s disease
or dementia could not benefit from
certain medical, mental health, or rehabilitative therapy services.
In addition, some policies were
based on the myth that coverage
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should be denied for individuals
who were “chronic and stable” and
consequently, will not improve. “Improvement” is not a requirement of
Medicare law, but a standard that was
often improperly applied by contractors in determining coverage. The
standard is that Medicare covers
services that are needed to attain or
maintain function, or slow deterioration of function. Medicare services
can be used to prevent or to postpone the loss of physical and mental
capabilities. Many people, including
providers, were unaware of this distinction (and probably still are, so
continued educational efforts are vital).
The 2001 program memorandum released by CMS as a result of
the efforts by advocates from the
Alzheimer’s Association provided a
number of changes. The most important was that Medicare can not use the
dementia diagnostic codes alone as a
basis for determining whether Medicare covered services are reasonable
and necessary. Thus, contractors
could no longer program their computers to automatically reject claims
with certain ICD-9 diagnostic codes
as the primary diagnosis. Two years
later, this provision was expanded to
prohibit Medicare contractors from
automatically denying services solely
on the diagnosis of a progressively
debilitating disease when treatment
may be reasonable and necessary
Medical advancements allow us
to continue diagnosing Alzheimer’s
earlier and earlier in its development.
The program memorandum made
clear that individuals with Alzheimer’s may benefit from interventions of
all flavors—pharmacological, physical, occupational, speech, etc.—and
thus, Medicare was to cover evaluation and management visits and
therapies if these therapies are reasonable and necessary. This includes
services for the beneficiary for an
illness or injury unrelated to an Alzheimer’s diagnosis. In summary, the
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program memorandum’s foremost
principle was that Medicare payment
of covered medical services and procedures was to be determined based
on the individual assessment and
needs of the beneficiary, rather than
denied solely because of a dementia
diagnosis.

2011 Review
Methodology

I

searched local coverage determinations policies by all current
Medicare contractors by ICD-9 codes
for the diagnoses that had been associated with the automatic rejections
from the pre-2001 period. These
codes are “331.0” (for Alzheimer’s
disease), the “290 codes” (for other
types of dementias), and the “294
codes” (dementias in conditions
classified elsewhere and dementias
with behavior disturbances). I also
searched by keyword. In the searches
for the policies, I would use keywords
that had caused problems during the
2001 investigation—“occupational
therapy” and “physical therapy” for
example. Once I had found policies,
I searched within them for related
keywords like “Alzheimer’s or “Dementia” to determine whether there
was something in the notes or narrative about these conditions. I found
mixed results. Some types of coverage for people with Alzheimer’s
seemed to be on par with the care that
other Medicare beneficiaries were receiving, while some policies are still
flawed.
Psychiatric and Psychological Care

A

ccording to Practical Dementia
Care, individuals with Alzheimer’s disease frequently suffer from a
variety of non-cognitive behavioral
disorders. Delusions, hallucinations,
sleeping disturbances, over activity/
aggression/agitation, and depression
are the most common.13 While these
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disorders may not be curable, they
are treatable or manageable. In order
to treat these types of disorders, the
individuals may need any of a variety of behavioral and mental health
interventions, both inpatient and
outpatient. Depression, for example,
affects 20 percent to 25 percent of
individuals with Alzheimer’s that are
evaluated thoroughly.14 In order to
control the mental health aspects of
Alzheimer’s disease, both inpatient
and outpatient treatment may be necessary and are often crucial services.
The National Government Services, Inc., (hereinafter NGS) policy
on inpatient psychiatric care provides
an explanation of why people with
Alzheimer’s disease fit into their
definition of active treatment for the
purposes of inpatient psychiatric care:
The program’s definition of
active treatment15 does not
automatically exclude from
coverage services rendered
to patients who have conditions that ordinarily result
in progressive physical and/
or mental deterioration. Although patients with such
diagnosis will most commonly be receiving custodial
care, they may also receive
services which meet the program’s definition of active
service (e.g., where a patient
with Alzheimer’s disease
received services designed
to alleviate the effects of
paralysis, epileptic seizures,
or some other neurological
symptom or where a patient
in the terminal stages of any
disease received life-supportive care).16
The underlying thrust that the
NGS policy expresses is crucial: people with Alzheimer’s disease often
have other conditions, either co-morbid or secondary. They need access to
Continue on page 18
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services to diagnose and treat these
conditions. Inpatient psychiatric care
might be necessary for a person with
Alzheimer’s for reasons related or unrelated to their Alzheimer’s. The goal
should be for people with Alzheimer’s
disease to have access to all the same
services comparable to Medicare
beneficiaries without the condition.
Inpatient psychiatric care is one of
these interventions and NGS’ policy
indicates that they understand some
of the nuances of Alzheimer’s disease.
The Cigna policy for psychiatric
and psychological services covers
diagnosis and treatment for Alzheimer’s disease (as well as the dementias
coded for by the 290 series and the
294 series of ICD-9 codes). Inherent
in the inclusion of Alzheimer’s and
other dementias in the list of “codes
that support medical necessity” is the
recognition that people with these
conditions may need psychiatric and
psychological services. However, unlike the NGS policy, which explicitly
notes an example of a person with Alzheimer’s needing this service, Cigna
says the following:
Psychotherapy services are
not covered when documentation indicates that
dementia . . . has produced
severe enough cognitive defect to prevent establishment
of a relationship with the
therapist, which would allow insight oriented therapy.
. . in such cases, evaluation
and management codes or
pharmacologic management
codes should be reported.17
It is unclear from the policy who
would make the determination that a
person’s dementia is too far advanced
to benefit from psychotherapy. People

BIFOCAL Sept. - Oct. 2011

with Alzheimer’s have the right to
coverage for their psychotherapy for
as long as it is helpful. Clarification
as to who makes that determination
and the criteria by which it is made
would be an important addition to
this policy. Other contractors, like
Highmark, also have this limitation
about not providing coverage for psychotherapy services once dementia or
Alzheimer’s disease have reached a
certain point. Palmetto’s policy provides that periodic reassessments of
people with Alzheimer’s and dementia should be performed to see if the
psychotherapy is still helpful (it recommends quarterly).
Recommendations for Psychiatric
and Psychological Policies

T

he psychiatric and psychological policies are moving in the
right direction with regards to people
with Alzheimer’s disease. A next step
would be to find out who and by what
mechanism the contractors are evaluating the point at which people with
Alzheimer’s will no longer benefit
from psychotherapy services. Recommending a structure for evaluating
individuals for whether psychotherapy is beneficial and advocating that
a person who is familiar with the
person’s baseline be involved in that
structure would probably reduce the
risk of services stopping prematurely
while they still have potential benefit.
Physical Health

I

t is less clear from examining current local coverage determinations
whether people with Alzheimer’s are
still being rejected for treatments related to their physical health (often
separate from the Alzheimer’s disease). Reviewing policies related to a
wide variety of services that might be
relevant to the diagnosis or treatment
of a person with Alzheimer’s, the
general pattern is that Alzheimer’s
disease is not included on the list of
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ICD-9 codes for medical necessity,
but it is also not included on the list
of codes for “not a medical necessity.” For most of these services, such
as physical therapy, there would be
a co-morbid or secondary condition
that would be marked as the code.
It is unclear, however, if including
Alzheimer’s disease as the primary
diagnosis on a claim would have an
impact on coverage like it did prior to
September 2001. The program memorandum eliminated the automatic
denial for ICD-9 code 331, but there
is still a risk of denial when the code
is not included among those specially
denoted as justifying medical necessity.
Additionally, occupational therapy might be required for someone just
to treat their Alzheimer’s disease. For
example, occupational therapists help
safety proof homes and otherwise
help people with Alzheimer’s stay in
their homes safely for as long as possible.18 The policies on occupational
therapy do not mention Alzheimer’s
disease or dementia. Once again, this
does not signify automatic exclusion,
but there is not the type of inclusion
and recognition of the role of occupational therapists that would be best
for those with Alzheimer’s and their
caregivers. This pattern holds true for
tests like urinalysis, which are important parts of diagnostic work-ups to
determine if a person has Alzheimer’s disease.
One service in which Alzheimer’s is now mostly included as a
medical necessity is with computerized tomography or imaging of the
brain.19 The ability to scan the brain
for other causes of the symptoms is
an important part of an Alzheimer’s
work-up, so the inclusion of these
codes in the policies is crucial.20
Recommendations for
Physical Health Policies

S

ince there is a history of people
with Alzheimer’s disease not
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receiving the services they need for their physical health,
advocates should work to make these policies clearer. Alzheimer’s disease and dementia should be on the medical
necessity list of ICD-9 codes for services they use often. Occupational and physical therapy are particularly important,
since they were areas that were especially problematic for
people with Alzheimer’s disease to get covered for in the
past. It would also be useful to collect claims data and more
real life stories on when people with Alzheimer’s disease
are being rejected for reimbursement. If there is a particular
contractor or a type of service to be targeted for change,
these methods would help identify the extent of the problem.
Hospice

A

2011 study released in the Journal of the American Geriatrics Society shows that people dying with dementia
received better care in hospice than in other sites. Dr. Joan
Teno, a Brown University gerontologist and the lead author
of the study says that,
Dementia is a particularly important area to study
. . . because the untreatable condition has only recently gained recognition as being terminal illness.
The unpredictability of its progress, however, has
led to a large number of dementia patients staying
in hospice for longer than people with other conditions.21
As this study points out, hospice is an important benefit
for individuals with Alzheimer’s disease and dementia patients. It is also a misunderstood and misapplied benefit for
this population. It is difficult to judge when these individuals will need hospice care and the local coverage policies
should not create an additional barrier. Thus, examining
hospice policy on Alzheimer’s is an important area for research and advocacy.
The Home Health and Hospice MAC Palmetto GBA has
a hospice local coverage determination that is currently the
gold standard for hospice coverage for Alzheimer’s disease.
As indicated by the title Local Coverage Determination
for HOSPICE Alzheimer’s Disease and Related Disorders,
Palmetto acknowledges that the coverage needs and eligibility criteria for admitting an Alzheimer’s person to hospice
are potentially distinct from the criteria for other terminal
conditions. The policy notes that: “The identification of
specific structural/functional impairments, together with
any relevant activity limitations, should serve as the basis
for palliative interventions and care planning…”22 It is clear
that Palmetto recognizes that there is a complexity of the
disease and that the contractor has to weigh multiple factors
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in making coverage determinations
for Alzheimer’s individuals. This
recognition should be helpful for advocates in the future as they continue
to promote coverage determinations
that are beneficial for Alzheimer’s
beneficiaries.
Other policies on hospice care,
such as that of Cigna Government
Services and National Government
Services, Inc., contain a small section on hospice coverage policy and
Alzheimer’s disease. Both of these
shorter policies provide that the individual must be at stage 7 on the
FAST scale plus being unable to
ambulate, dress, or bathe without
assistance, as well as experiencing
intermittent or constant incontinence
and no consistent meaningful verbal
communication. Without all of these
characteristics plus one of six secondary conditions within the past 12
months, an individual with Alzheimer’s disease is not eligible for hospice
under the Cigna or NGS policies.
The Palmetto policy also recognizes the impact that comorbid and
secondary conditions have on the
prognosis of six months or less for an
individuals with Alzheimer’s disease.
Like Cigna and NGS, Palmetto bases
part of their coverage determination
on the FAST scale—Palmetto also
points to stage 7 as the point at which
individuals with Alzheimer’s are eligible for hospice. However, Palmetto
acknowledges that “the FAST scale
does not address the impact of comorbid and secondary conditions.”23
Palmetto’s policy provides that to
be eligible for hospice, the individual with Alzheimer’s should have a
FAST level greater than or equal to 7
and a specific co-morbid or secondary condition. The Cigna and NGS
policies only account for secondary
conditions. Thus, a person with Alzheimer’s disease who is classified
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as stage 7 on the FAST scale and has
a co-morbid condition (like a heart
condition) that makes them unlikely
to live for more than six months may
be eligible for hospice under the Palmetto policy, but not under Cigna or
NGS’ policies.
Hospice Policy Recommendations

D

oes Palmetto’s acknowledgement
of the important role of secondary and co-morbid conditions make a
difference in how many Alzheimer’s
beneficiaries are admitted to hospice?
If so, do more Alzheimer’s beneficiaries get admitted to hospice under
the Palmetto policy when compared
with other policies? Advocates should
review the claims data and ask providers about their experiences with
hospice and certain contractors. Collecting these pieces of information
would allow for advocates to submit
better comments to draft hospice
policies so that Alzheimer’s beneficiaries are able to take advantage of
hospice care when their doctors and
families think it is appropriate, as opposed to when a Medicare contractor
thinks it is necessary.

Conclusion

M

y research shows that the coverage for people with Alzheimer’s
disease has improved since the 2001
program memorandum. However,
there are still examples nationwide
of people with Alzheimer’s and other
types of dementia not receiving coverage for services that they need to
best treat or manage their condition.
One example of this phenomenon
has been ongoing in the Midwest.
Wisconsin Physician Services (for
the region that covers Illinois, Wisconsin, and Minnesota) issued a draft
policy in Spring 2011 that aims to
restrict neuropsychological testing
for individuals suspected of having
Alzheimer’s disease. Neuropsychological testing is an important tool in
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the making of specific diagnoses of
Alzheimer’s disease. As one doctor
notes:
Wisconsin Physician Services are proposing that
neuropsychologists not be reimbursed for assessments of
individuals with Alzheimer’s
beyond the mild stage (when
there are clear reasons why
an assessment in later phases
can be very helpful), and they
are proposing that neuropsychologists not be reimbursed
for providing feedback after the evaluation (instead,
they believe that this should
be provided by the original
referring physician, who is
often not an expert in neuropsychological functioning,
or in connecting the families
with services).24
This doctor’s comment underlines the importance of coverage of
neuropsychological testing for people
with Alzheimer’s and other types
of dementia. It is not only crucial to
evaluate the cognitive functioning of
the individual, but also to receive the
opinion and recommendations of the
physician about how to best live with
these conditions.
This doctor and other advocates,
including the Alzheimer’s Association, submitted letters to the medical
director at WPS in hopes that he will
not implement a policy that is detrimental to those with Alzheimer’s
disease. The review process is still
ongoing so the outcome is yet to be
determined.
The lessons from this episode
mirror the ones I learned while researching and writing this paper.
People with Alzheimer’s disease are
receiving more coverage for medically necessary care without wrestling
with Medicare, as was necessary
prior to the program memorandum
in September 2001. Complacency
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on the issue, however, allows it to leak
back into coverage policies in different forms. What is proposed with
WPS’s draft policy is not the automatic
computer rejections of the past, but
a glimpse of future problems. Communication and advocacy about this
proposed neuropsychological policy
and other future coverage issues must
continue so that people with Alzheimer’s disease can receive the diagnosis
and treatment they need.
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Recommended Resources

Assessing Adults
with Diminished
Capacity
Assessment of Older Adults
with Diminished Capacity: A
Handbook for Lawyers offers
ideas and suggestions for attorneys
who wish to balance the competing
goals of autonomy
and protection as
they confront the
difficult challenges
of working with older adults
with problems in decision-making capacity. 2005. 80 pp. $25.
Order here.
Judicial Determination of
Capacity of Older Adults in
Guardianship
Proceedings
contains practical tools to equip
a wide audience
of judges to conduct any form
of guardianship
proceeding more
effectively. Includes links to
expanded information, work
sheets, and model forms. 2006.
41 pp. $25. Order here.
Assessment of Older Adults
with Diminished Capacity:
A Handbook for Psychologists is designed
for psychologists
evaluating civil
capacities of older
adults. 2008. 146
pp. $25. Order
here.
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