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Obtaining Visitation
With or Custody
Of Grandchildren
By Jeff Atkinson

A

Connecticut grandmother sought
visitation with her four-year-old
granddaughter, who was born out of
wedlock. The child had been placed in
foster care at the age of four months, and
the mother’s parental rights were terminated. The child’s father (who had never
lived with the mother) established paternity through a blood test. He then gained

visitation with the child, followed a few
months later by sole custody. During
the more than two years the child was
in foster care, the maternal grandmother
visited with the child in the grandmother’s home twice every week for three
hours per visit. When the father gained
sole custody of the child he cut off visits
with the grandmother.
The grandmother sought court ordered visitation with her grandchild. The
trial court found that visitation would
be in the grandchild’s best interests and
ordered visits on the third Saturday of
each month from 10:00 a.m. to 4:00 p.m.
in the grandmother’s home. The father
appealed, and the Connecticut Supreme
Court reversed. Crockett v. Pastore, 789
A.2d 453 (Conn. 2002). The court held
that under the U.S. Supreme Court decision in Troxel v. Granville, 530 U.S. 57,
120 S. Ct. 2054 (2000), granting visitation to the grandmother violated the
constitutional right of the father to raise
his daughter as he saw fit. The Connecticut Supreme Court held that the
grandmother was not entitled to visitation because she did not establish that
she “had a parent-like relationship with
the child” and that “the child would suffer real and significant
harm if the trial court
were to deny visitation.”
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n April 16, 2012, Secretary Kathleen Sebelius announced a new organization within the Department of Health and Human Services—the
Administration for Community Living (ACL).
The Administration for Community Living will bring together the Administration on Aging, the Office on Disability, and the Administration on
Developmental Disabilities into a single agency with the goal of increasing
access to community supports and full participation, while focusing attention
and resources on the unique needs of older Americans and people with disabilities.
The Administration on Community Living will seek to enhance and improve the broad range of supports that individuals may need to live with respect
and dignity as full members of their communities.

For more information, go to http://hhs.gov/acl
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Tell Us How We Are Doing
Please take a moment to tell us how we are doing by completing the annual National Legal Resource Center User Survey.
This survey provides valuable feedback that we use to
fine-tune the programs and services we provide to the aging
and law community.
The survey is open until May 22, 2012.



National Legal Resource Center

Details on the programs and services of the NLRC
are found at www.NLRC.AoA.gov
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Grandparent Rights

The Supreme Court held that:

Continued from page 47

so long as a parent adequately
cares for his or her children (i.e.,
is fit), there will normally be no
reason for the state to inject itself
into the private realm of the family to further question the ability
of that parent to make the best decisions concerning the rearing of
that parent’s children.

Impact of Troxel v. Granville
The Connecticut Supreme Court’s
decision reflects a change in the law
that has come in the wake of Troxel.
Prior to Troxel, courts in most states
would have granted visitation in such
circumstances. Between 1966 and
1986, all 50 states enacted grandparent visitation statutes. (The District of
Columbia did not enact a grandparent
visitation statute.) In most states, all
that was required for a grandparent
to obtain court-ordered visitation was
a showing of some disruption in the
family—such as separation, divorce,
or death of a parent—coupled with a
showing that visitation would be in
the child’s best interests.
The decision in Troxel changed
that. A plurality decision written by
Justice Sandra Day O’Connor held
that a court must give deference to the
decision of a fit parent regarding the
raising of a child. In Troxel, a mother
had denied the paternal grandparents
the amount of visitation the grandparents had sought following the father’s
death. The grandparents sought two
overnight visits per month, and the
mother wished to limit visits to one
daytime visit per month.
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The Court did not preclude
grandparent visitation in all cases.
Rather, the Court suggested that
“special factors” must be shown and
that deference must be given to a parent’s decisions.
The shift in state laws following Troxel has come in legislatures
and in court decisions. Some states
modified their grandparent statutes
to provide more explicit protections
to the rights of parents. In a few
states, courts struck down the grandparent visitation statutes as overly
broad, but in a larger number of states
courts added requirements of what
grandparents must show before being
granted court-ordered visitation. The
new requirements have included specific presumptions that the parent’s
decision is correct and provisions that
the grandparent must prove their case
by clear and convincing evidence.
Some states, such as Connecticut,
require that a
grandparent
prove the child
will be harmed
if visitation is
not granted.
The
U.S.
Supreme Court,
however,
did
not require that
states go that
far. In striking
down the Washington
State
grandparent
visitation statute
as applied, the
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Court in Troxel said it did not need to
reach the issue of “whether the Due
Process Clause requires all nonparental visitation statutes to include a
showing of harm or potential harm to
the child as a condition precedent to
granting visitation.”

When Visitation May
Be Granted
An example of special circumstances
in which a grandparent still can obtain
visitation came from the Supreme Judicial Court of Maine. In Rideout v.
Riendeau, 761 A.2d 291 (Me. 2000),
the maternal grandparents had helped
raise their grandchildren, who were
ages 13, 11, and 7, at the time of hearing. The oldest child was born when
the mother was a 16-year-old high
school student, unmarried, and living
at home. During the first seven years
of the oldest child’s life, and for lesser
periods for the younger children’s
lives, the grandparents were, in the
words of the court, the children’s
“primary caregivers and custodians,”
including during time periods when
the children’s mother left the home.
In later years, the mother and children lived in the grandparents’ home
when the mother was having marital
difficulties.
At the time of the hearing on
visitation, the mother and father had
reconciled, “appear to have enjoyed
a stable home life,” and lived in their
own home with their children. Both
parents opposed visitation with the
maternal grandparents. In holding
that the grandparents were entitled
to obtain visitation, the state supreme
court said:
The cessation of contact with
a grandparent whom the child
views as a parent may have a dramatic, and even traumatic, effect
upon the child’s well-being. The
State, therefore, has an urgent, or
compelling, interest in providing
Continued on page 50
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Grandparent Rights
Continued from page 49

a forum for those grandparents
having such a “sufficient existing
relationship” with their grandchildren.
Another circumstance in which
grandparents obtained visitation involved a case in which a mother was
dying of cancer and the grandparents
cared for the children for a substantial period of time. Following the
mother’s death, the father obtained
custody. Disputes arose between the
father and the grandparents, and the
father cut off contact between the
grandchildren and the grandparents.
In this circumstance, given the particularly close relationship between
the grandchildren and grandparents,
the courts have allowed visitation.
In some states, a parent who is
on active military duty can designate
a person to exercise visitation rights
while the parent is unavailable. The
person exercising visitation could be
a grandparent or a new spouse, for
example. Granting visitation in such
circumstances is viewed as a way
of implementing the absent parent’s
right to raise his or her child rather as
an exercise of the third party’s independent rights (which may not exist,
absent special circumstances).

Effect of Antagonism
If a dispute regarding grandparent
visitation is headed to court, there obviously is antagonism between parent
and grandparent. A moderate amount
of antagonism that does not have a
major impact on the child will not
preclude court-ordered visitation. But
if the level of antagonism is too high,
that could result in denial of visitation. For example, grandparents who
have used their time with a grandchild
to undermine the child’s relationship
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with the parent or to try to gather
incriminating evidence against the
parent, have lost visitation. In another
case, a seven-year-old boy, who was
caught in the crossfire between his
grandparents and parents, developed
a speech impediment and intestinal
problems. The boy said he did not
want to visit his grandparents. The
problems subsided when visitation
was discontinued, so the court made
the discontinuation permanent.
In any grandparent visitation
case, the focus should remain on
what is best for the child. To that end,
grandparents and parents should consider alternative dispute resolution. A
family therapist or expert in child development could be consulted to help
calm the waters and develop a solution that is beneficial to all.

Custody for Grandparents
The law regarding grandparents obtaining custody of grandchildren is
similar to the law regarding visitation for grandparents. Parents and
grandparents are free to enter into
voluntary arrangements regarding
who has custody of or time with the
children, but if a dispute arises regarding the children, the rights of the
parents are paramount, at least initially. The automatic preference for
parental custody has been called a
“natural right,” “superior right,” “prima facie right,” or “presumption.” If
a child is in the custody of a parent,
and a grandparent seeks custody over
parental opposition, the grandparent
generally must show that the parent is
unfit. Circumstances of unfitness include drug abuse, alcoholism, severe
mental illness, or abuse of the child.
A different situation is presented,
however, if the grandparents have
been raising their grandchild for a significant period of time, such as more
than four years. In that circumstance,
the grandchild has come to regard the
grandparents as the primary parental
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figures, and grandparents are likely
to retain custody even if the parents
are considered fit. The views of the
grandchild are important, and the
grandparents’ case will be strengthened if the grandchild wishes to
remain in the grandparents’ custody.
Another important factor in custody disputes involving a grandparent
who has been raising grandchildren is
the degree to which the parent has remained involved in the child’s life. A
parent who has had regular (and positive) contact with the child is more
likely to gain custody than a parent
whose contact with the child has been
only sporadic.
In a case decided before Troxel, the Supreme Court of New
Jersey spoke of the benefits of contact
between grandchildren and grandparents: “Visits with a grandparent are
often a precious part of a child’s experience and there are benefits which
devolve upon the grandchild from the
relationship with his grandparents
which he cannot derive from any other relationship.” Mimkon v. Ford, 332
A.2d 199, 204 (N.J. 1975). Following
the Supreme Court decision in Troxel,
the benefits of contact remain, but
courts are obliged to give much more
deference to the decisions of a parent.

Note

J

eff Atkinson teaches law at DePaul
University College of Law, Chicago,
and serves as a professor reporter for
the Illinois Judicial Conference. He
is the author of four books on family
law, including Modern Child Custody
Practice, 2nd ed. (LexisNexis, 2010)
and The ABA Guide to Marriage,
Divorce & Families (Random House,
2006).
This article was originally published in Voice of Experience, Vol.
22, No. 4, Winter 2011, a newsletter
of the ABA Senior Lawyers Division.
Reprinted with permission.
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may be charged for program benefits
previously received.
Distribution to a Sibling
Or Related Party

Elder Law Practice

Protecting Assets for a Child
With a Disability
By Bradley J. Frigon, CELA, CAP

E

state planning and lifetime
planning for parents of a child
with a disability present special
challenges. The goals of the parents are to utilize their assets in
such a way as to enrich their child’s
life while, at the same time, preserving the child’s public benefits.

Estate Planning Options
Parents of a child with a disability
have four options with respect to
estate planning:
• Disinherit the child;
• Distribute the assets
directly to the child;
• Distribute the assets to
a sibling with the understanding that the sibling
will use the assets for the
benefit of the child with a
disability; or
• Distribute the assets to a
trust for the benefit of the
child with a disability.

Disinherit the Child
The first estate planning option is
to simply disinherit the child. If the
parent’s estate is relatively modest,
and the child’s needs are great, this
may be the best approach, because
any legacy from the parents would
be inadequate to meet the significant
needs of the child.
Distribute the Assets Directly
To the Child with a Disability
The second option is to make a gift to
the child with a disability. The negative consequence of this option is that
distributing the assets to the child with
a disability will disqualify the child
for any means-tested public benefits.
This may render the child ineligible
for supplemental security income
(SSI), Medicaid, or federally-assisted housing, as well as for supported
employment and vocational rehabilitation services, group housing, and
other services. In addition, the child

The third option is to distribute the assets to a sibling or related person with
the understanding that the sibling will
use the monies for the benefit of the
child with a disability. Distribution to
other children is a risky proposition.
If assets are distributed to a sibling,
the assets are held in the name of
the sibling. The assets are then exposed to the creditors of the sibling.
The assets may also be claimed in a
divorce action and be subject to misappropriation or mismanagement.
Additionally, if the sibling spends
more than $10,000 per year of the
inheritance on the child with a disability, a taxable gift may result. Any
income earned by the assets will be
taxed to the sibling.
Supplemental Needs Trust
Created for the Benefit of a Child
With a Disability
A trust created by a third party for
the benefit of, but not utilizing the
property of, a disabled child, is typically referred to as a Supplemental
or Special Needs Trust. A Supplemental Needs Trust established for
a disabled child does not require a
pay-back provision as mandated by
the disability trust provisions of 42
U.S.C. §1396p(d)(4)(A) and C.S.R 1514-412.8.
Third party trusts are established
with assets contributed by individuals other than the disabled child for
the benefit of the child. The terms of
the trust will determine whether the
trust fund is countable as a resource
or income for Medicaid eligibility. A
trust that authorizes the trustee to use
principal or income for the support
Continued on page 52
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Older Americans Month 2012

M

ay is Older Americans Month, a perfect opportunity for state
and local elder bar sections and committees to show their
appreciation for older adults in our communities.
This year’s theme for Older Americans Month is “Never Too Old
to Play,” which highlights the important
role older adults play in sharing their
experience, wisdom, and understanding, and in passing on that knowledge
to other generations in a variety of
significant ways.

Child with a Disability
Continued from page 51

of the beneficiary will probably require the
trust assets to be considered as an available
resource and disqualify the beneficiary from
receiving public benefits. This would be true
even if the trustee had complete discretion
to make distributions of principal and/or income.
A trust that limits distributions to or
for the benefit of the disabled child for nonsupport or supplemental needs will not
be considered as a countable resource. Although the trust is still a discretionary trust,
the trustee is limited to making use of the
trust funds for non-support purposes.

Please share with Bifocal
news about your elder bar
section’s or committee’s
plan for an Elder Law Day
program in your community. We may include a profile
of your event in upcoming
issues of Bifocal to inspire other elderbar sections and committees
across the country. E-mail Jamie.Philpotts@americanbar.org.

T

he National Academy of Elder Law Attorneys (NAELA)
joins Bifocal in celebrating Elder Law Month this May. To
learn more about Elder Law Month, visit the Elder Law Month
Page on the NAELA Web site. For questions about Elder Law
Month, or to receive NAELA’s free Questions and Answers When
Looking For An Elder Law Attorney brochure, e-mail NAELA
Communications Specialist Abby Matienzo or call 703-942-5711
#230.

Note

B

radley J. Frigon is a Certified Elder Law
Attorney and a member of the Council
of Advanced Practitioners of the National
Academy of Elder Law Attorneys. Read
more of the author’s articles at www.bjflaw.
com.
The information in this article is provided as a public service and is not intended as
legal advice. Such advice should be obtained
from a qualified elder law attorney. To find
one in your area, visit www.NAELA.org.
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Inside the ABA

I

n 2011, the members of the Commission
on Mental and Physical Disability Law
elected to change the group’s name to the
Commission on Disability Rights (CDR).
The Commission’s new name reflects its
retooled mission to carry out an array of
projects and activities addressing disabilityrelated public policy, disability law, and the
professional needs of lawyers and law students
with disabilities.
The CDR works (1) to promote the ABA’s
commitment to justice and the rule of law for
persons with mental, physical, and sensory
disabilities, and (2) to promote their full and
equal participation in the legal profession.
The CDR advocates for the legal rights of
persons with disabilities, seeking to eliminate
the obstacles created by stigma and prejudice
based on stereotypes and to ensure equal opportunities and equal rights for them to work,
be educated, live independently, make their
own decisions, have access to governmental services, private businesses, and places of
public accommodation, and be free of discrimination, abuse, and neglect. The CDR’s new
programs and initiatives will help increase
awareness that civil rights encompass the
rights of persons with disabilities.
Of equal importance, CDR, in keeping
with the ABA’s role as the national representative of the legal profession and its longstanding
commitment to diversity and inclusion in the
profession, is committed to eliminating bias,
enhancing diversity, and advancing the full
and equal participation of law students and
lawyers with disabilities in the profession. Our
goal is to make disability a vital component of
all diversity programs, events, and activities
and to support law firms and other legal employers, state and local bars, and law schools in
their diversity and inclusion efforts.
As the CDR moves into its next generation of service, we hope you will join
us and be part of our community of advocacy, education, working for and advancing
the interests of persons with disabilities.
—Amy L. Allbright, J.D., Director
ABA Commission on Disability Rights
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Webinar
Providing Culturally Competent Services to Lesbian,
Gay, Bisexual, and Transgender Clients
Tuesday, May 22, 2012
2:00 p.m. - 3:30 p.m., EDT
*There is no charge for this webinar!
Space is limited so reserve your webinar seat now at:
https://www1.gotomeeting.com/register/865695089

I

t is estimated that there are over 1.5 million LGBT older adults
living in the U.S. today. This webinar will cover basic information
about LGBT older adults, discuss some unique needs, and suggest
approaches that your organization/agency may take to improve the
quality of services you provide to LGBT older adults, including
addressing staff bias that may occur when serving LGBT clients.
Speakers are: Hilary Meyer (National Resource Center on
LGBT Aging at Services and Advocacy for GLBT Elders (SAGE),
and Sherrill Wayland (SAGE Metro St. Louis). The program will
be moderated by David Godfrey (American Bar Association Commission on Law and Aging).
Additional sponsorship for this webinar is provided by a grant
from the Administration on Aging. This webinar is part of a series
of National Elder Rights Training Project webinars for the National Legal Resource Center.
If you have any questions e-mail trainings@nclc.org

New Resource
Inclusive Services for LGBT Older Adults:
A Practical Guide to Creating Welcoming Agencies

T

his publication helps to answer
the question: “How can our
mainstream aging organization
provide inclusive and welcoming
services to older lesbian, gay, bisexual and transgender adults?”
Written with suggestions, tips,
and practical ideas from mainstream aging providers in the
field, along with SAGE and the
National Resource Center on
LGBT Aging’s partners.
To download your copy of
Inclusive Services for LGBT
Older Adults visit lgbtagingcenter.org.
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Legal Services

Older Americans Act
Reauthorization and
the Legal Assistance
Misconception
By Charles P. Sabatino1
Director, ABA Commission
On Law and Aging
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A

recent “Advocacy Alert” of the
California Association of Area
Agencies on Aging addressing the
Older Americans Act Reauthorization
contained
a
somewhat
onesided perspective on the legal
assistance provisions in S. 2037, the
reauthorization bill introduced by
Sen. Bernie Sanders. The alert gives
the impression that the provisions
are calculated to undermine funding
for legal assistance under the Older
Americans Act. Senate bill 2037
contains three changes to the Act
supported by the American Bar
Association, the National Legal
Aid and Defender Association, the
National Senior Citizens Law Center,
and several legal services providers.
First, the bill would authorize the
state to designate a state agency
to contract for legal assistance
services statewide. Second, it places
responsibility on the state to develop
an “integrated legal assistance
delivery system,” a defined term in
the bill. And third, it strengthens the
credentials and role of the state legal
assistance developer as the point
person in developing the delivery
system. These changes respond to
key shortcomings that have stood out
for the last four decades.2
A
threshold,
long-standing
shortcoming is that we are currently
meeting only a small portion of the
legal needs of older Americans. A recent review of the most current data
available shows that the actual need
for legal assistance by older Americans living at the poverty level is
about four times as great as the ability of the current system to meet the
need.3 However, since neither Congress nor the states are inclined to
add funding in the current environment, it is essential to use the funding
most effectively and efficiently.
In FY 2008, the Administration
on Aging spent slightly more than
$25 million to fund legal assistance
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for older individuals. State and local
funding sources add approximately
another $25 million to the total. Despite this critical infusion of funding
designed to assist elders, there are
both funding and structural limitations in the current system that limit
providers’ ability to achieve the full
vision of the OAA.

Current Barriers
Variable Fragmented Funding
The locus of funding decisions for
legal assistance is made at the local
Area Agency on Aging (AAA) level,
with the result that legal assistance
funding is extremely variable and
fragmented, both within states and
from state to state. Statewide coordination and strategic planning are
generally lacking. Legal assistance
funded at the local level ranges from
the funding of full-time attorneys
working in public interest law offices, law school clinics, law firms,
or governmental offices to part-time
paralegals to the provision of an occasional community education program,
to virtually no funding whatsoever.
There are a small handful of exceptions to this fragmentation, but they
represent unique circumstances not
typical of the majority of states.
Unrecognized Impact
Of Legal Assistance
Legal assistance funding flows
through Title III-B and, therefore,
competes for funding with the full
panoply of elder service needs under that title. When AAAs prioritize
funding or cuts in legal assistance
versus concrete nutrition programs,
transportation, or social services, legal assistance will often lose. This is
even more likely if Title III-B providers feel compelled to target their legal
assistance resources completing wills
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and powers of attorney or engaging in other high-volume,
low-impact representation. Although legal assistance can
have a profound and lasting effect on individual clients and
the systems that serve them, the impact of legal assistance
is typically less immediately visible. This is especially true
because AAA staff overseeing these contracts and making
decisions about funding allocations are likely to have little
legal training and because legal assistance providers, under
pressure to document large numbers of clients served, may
fail to use their resources in the most compelling and effective ways.
Uneven and Fragmented Evaluation of Quality
The AAAs vary substantially in their ability to evaluate
quality legal work or select capable and appropriate providers. This contributes further to the fragmentation of legal
assistance functioning statewide, as there are generally no
consistent statewide quality measures for choosing or evaluating legal assistance. Many AAAs have a tendency to focus
on quantity rather than outcomes. Despite the cost effectiveness of systemic legal advocacy and coordinated state-wide
collaboration, AAAs sometimes fail to understand the impact
of that work and tend to subordinate it to one-on-one legal
problem solving. Across and within states, elders sometimes
benefit from full-service representation on a broad array of
issues in one county, but are offered only a few informational
sessions at senior centers in another county.
Conflicts of Interest
In funding legal assistance, AAAs often have an inherent
conflict of interest arising from their funding of legal assistance and their ties to state and local government entities.
Legal assistance providers may have to advocate on behalf
of clients against the AAA or a government entity, such as
when litigation is required to challenge a denial of homeand community-based services provided by the AAA, or
legislative advocacy is required in which advocates support
a position that differs from that of the state unit on aging.
Zealous advocacy for elders is chilled when there is the real
or perceived threat of loss of funding or when AAAs specifically prohibit or discourage providers from engaging in
certain types of advocacy. While this kind of conflict exists
whenever government funds advocacy services, it becomes
extremely difficult to promote transparency in circumstances
that vary across several hundred AAAs.

Save the Date
2012 National Aging and Law Institute:
“The Post Election Special Edition”
November 8-10, 2012, Washington, D.C.

T

he National Aging and Law Institute provides
elder and special needs law professionals an
unparalleled opportunity to learn, network, and
engage with leaders within the field. Several advanced educational sessions on vital topics, such
as health care, Medicare and Medicaid, guardianship, public benefits, practice management,
consumer issues, housing, income/estate tax planning, special needs planning, and ethical issues
that all professionals face makes this conference
one you can’t afford to miss.
Take advantage of what will be an exceptional
conference experience, incorporating innovative
ideas for creating the solutions to help you meet
the needs of your clients.
The National Aging and Law Institute is a merger
of the NAELA Advanced Fall Institute and the
National Aging and Law Conference. It is hosted
by the National Academy of Elder Law Attorneys
and a coalition formed by the American Bar
Association Commission on Law and Aging,
the Center for Medicare Advocacy, the National
Senior Citizens Law Center, the Center for
Social Gerontology, the National Consumer Law
Center, the AARP Foundation, and the National
Association of States United for Aging and
Disabilities.
More information and registration details will
be available in upcoming issues of Bifocal and on
the Elderbar listserve.

Continued on page 56
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Older Americans Act
Reauthorization and
the Legal Assistance
Misconception
Continued from page 55

Inefficiency in Service Delivery
The AAAs’ service regions are often
not consistent with the regions served
by local legal assistance providers.
Thus, AAAs may contract with several different legal assistance providers,
while legal services providers might
have multiple contracts with different AAAs in the region they serve,
each of which may have its own contractual and reporting requirements,
funding mechanisms, and other
specifications. This results in more
than 1,000 separate provider agreements. For example, in Michigan,
one legal assistance provider has four
separate contracts to provide services
in eight of the 14 counties it serves,
while other entities receive funding
for the remaining six counties. In this
instance, the combined AAA funding represents only 1.6 percent of the
legal assistance provider’s total revenues, yet the provider must complete
four different applications, participate in eight different site visits, and
comply with different contractual requirements.4 The chaotic assignment
of Title III-B legal assistance across
regions and programs leads to substantial administrative inefficiencies,
confusion, waste, and fragmentation
of services.
Inconsistent and Inadequate
Data Collection
The AAAs vary tremendously in the
nature and extent of data they collect on the value of legal assistance
they fund. There is no consistent,
meaningful, national data collection about the nature, type, and most
importantly, outcomes and impact
of cases handled by Title III-B legal
services providers. On the local level,
AAAs typically require legal services providers to provide quantitative
data about numbers of unduplicated
clients served and units of service
provided, rather than crucial qualita-
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tive information about the impact of
the services, the range of advocacy
tools employed, or the collaborations
the provider engaged in to promote
cohesive, informed, effective statewide advocacy and education efforts.
Underutilized, Underfunded,
And Disempowered Legal
Assistance Developers
In many states, the legal assistance
developer has been underutilized,
under-funded, and disempowered.
Section 731 of the Act sets out the
functions of the developer, including
leadership and coordination in the
provision of legal assistance; technical assistance and training to AAAs,
legal assistance providers, ombudsmen and others; ensuring the state’s
capacity to aid older individuals in
understanding and exercising their
rights; and more. The role is demanding and requires a great deal of skill
and knowledge of legal assistance
and institutions of law. Yet currently,
many state developers have little or
no legal training, have little authority to promote advocacy initiatives,
and cannot devote significant time to
these critical tasks because they have
many other unrelated duties. Unlike
the ombudsman program, there is no
appropriation for the developer in the
Older Americans Act.
Lack of Collaboration with Other
Advocates for Elder Justice
At the state level, the Act’s Title VII
elder justice provisions are sometimes implemented without adequate
collaboration with legal assistance
developers and legal assistance
providers. Their lack of involvement weakens efforts to develop,
strengthen, and carry out the array
of programs for prevention of elder
abuse, neglect, and exploitation that
are authorized in sections 721(b) and
752 of the Act.
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There have been countless attempts over the decades to
overcome the fragmentation and lack of coordination, and
initiatives such as Model Approaches have made a positive
difference. But, in the long run, they continue to be eroded
by the statewide structural fragmentation of legal assistance. There also are some legal assistance stellar programs
operating under the current funding framework. Yet, they
do not represent the norm. We have come to see that the local locus of decision-making ultimately creates a constant,
formidable barrier.

Advantages of State Level
Contracting of Legal Assistance
A change of contracting authority to the state level offers
certain distinct advantages capable of overcoming the
above barriers. It also poses some dangers that must be
addressed by the imposition of adequate guidelines and a
strengthening of the role of the legal assistance developer.
State-level funding and contracting for legal assistance can:
• Enable employment of a meaningful strategic
planning process for development of an integrated
and coordinated state-wide legal assistance delivery system. This requires state-wide participation
of legal assistance providers, the legal assistance
developer, AAAs, and others to develop a plan
that most efficiently and effectively meets the
priority legal needs of seniors and targets services
for elders with the greatest social and/or economic
needs.
• Foster greater statewide strategic planning and
coordination of problem response and advocacy
by including cross-provider collaboration provisions in all contracts.
• Facilitate the development and use of meaningful
uniform standards for the delivery of legal assistance and its evaluation, both quantitative and
qualitative, on a statewide basis.
• Ensure the use of uniform data reporting requirements to enable better state-wide assessment of
outcomes.
• Enhance the efficiency of legal assistance providers by eliminating the existing duplicative administrative and reporting requirements necessitated
by multiple provider contracts.
• Reduce the potential for conflict of interest tensions at the local level between local providers
and funders and the legal assistance program.
• Promote greater transparency and accountability
of legal assistance statewide.

Get Connected, Stay
Connected on Elderbar

J

oin Elderbar, the listserve that brings together
public and private sector legal advocates and the
aging network. Elderbar is for you if you are an:
• Elder law attorney
• Title III-B legal services provider
• Legal services developer
• Senior hotline attorney or staff
• Long-term care ombudsman
• Senior Health Insurance Benefits
Program staff
• Area agency on aging staff
• State unit on aging staff
• OAA-funded elder rights
advocate
• LSC, IOLTA-funded, or other non-profit or
public sector legal services organization
• Law school elder law or clinical staff
• State or local bar association elder law
section or committee
• Service provider in the aging network
• National law and aging advocate
Elderbar gives you the opportunity to communicate across the boundaries of the law and aging
networks and the public and private legal sectors.
Share ideas and information about programs, bar
section and committee activities, and learn how
others are responding to the increasing demand and
finite funding for legal services for seniors.
Elderbar is a project of the ABA Commission
as part of its role in the National Legal Resource
Center, funded by the Administration on Aging. It
is a closed list; messages can only be posted and
read by members.
To get connected to Elderbar send your name,
e-mail address, and professional affiliation to
david.godfrey@americanbar.org.

Continued on page 58
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Potential Negatives
The feared negatives to the change
in contracting authority reflect valid
concerns, but are addressable in very
practical ways. A primary concern is
that of leaving the area agencies entirely out of the decision loop. The
AAAs know local circumstance better
than state agencies. Without a doubt,
the creation of an integrated legal assistance delivery system requires the
close coordination of AAAs in the
planning and implementation process to ensure understanding of local
issues, identify resources and strategies, and evaluate implementation. If
there are successful legal assistance
programs functioning now in a state,
the only change they should encounter is a reduction in administrative
overhead they expend on multiple
contracts, since they will have only
one contract instead of one for each
area agency they currently serve.
The role of AAAs in the state-wide
process can be clarified in reauthorization language in order to avoid
short-changing their role.
Another concern has been a
feared loss of local funding resources
that currently supplement Title III-B
funds in many areas. There is no reason that direct state funding should
trigger a severing of local relationships or supplemental local funding.
The funding structure does not make
the legal needs of elders any less
important locally. Nor should it eliminate a role for AAAs in the selection
and implementation process. To the
contrary, if these proposed changes
demonstrably do a better job of meeting the legal needs of local residents
more effectively, the motivation for
local supplementation may be a greater delivery system.
States currently report the actual
amount of Title III-B monies spent on
legal assistance, as well as state and
local supplementation, so there is no
barrier to determining the baseline
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amount now spent versus funding under future scenarios. States are also
currently required under the Act to
specify a minimum percentage of IIIB funds that are to be spent on legal
assistance. Accountability for those
expenditures can be enhanced by the
greater transparency potential under
a uniform statewide contracting and
evaluation approach. This approach
also substantially enhances to role of
the state legal assistance developer
who is in the pivotal position to foster
and oversee the state’s responsibility
for the planning, contracting, implementation, evaluation, and quality
improvement. The legal assistance
provisions in S. 2037 include important enhancements to the legal
assistance developer’s qualifications
and role.
One other structural piece that is
not in the Sanders’ bill is a top priority for promoting success, regardless
of whether the locus of funding decisions is changed. The Office of the
Assistant Secretary has the authority to develop guidelines for states to
use in selecting and evaluating legal
assistance providers, but has never
acted on that authority. Among likely
reasons for inaction are the lack of
expertise and the sheer number of
competing priorities under the Act
faced by the Assistant Secretary. The
creation of a national legal advisory
committee could effectively assist the
administration in the development of
quality standards and procedures.
Establishing quality standards
for selection of providers and for program operations and reporting is a
tremendously complex task. It benefits most from the diverse expertise of
entities involved in and knowledgeable about legal assistance systems.
Such standards are key to ensuring
the accountability of states and legal
assistance providers in carrying out
their responsibilities. An example
of this kind of advisory committee
is included in S. 1819, another reau-
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thorization bill introduced by Sens.
Kohl and Mikulski. The bill creates
“an Advisory Committee to Assess,
Coordinate, and Improve Legal Assistance Activities.” This provision
deserves to be merged with those in
the Sanders’ bill to ensure the quality
of a statewide legal assistance strategy.
Title III-B-funded legal assistance has a vast potential to change
and improve the lives of vulnerable
elders. While much good work is
currently being accomplished, the
success of the program is hampered
by numerous needless barriers, inefficiencies, lack of coordination, and
absence of a clear vision embracing

individual representation, creative
and varied systemic advocacy efforts,
and coordination and collaboration
with other legal and aging advocates.
Many of the obstacles to achieving
that vision are embedded in the current system of AAAs distributing
and having complete discretion over
Title III-B funding, coupled with inadequate coordination and support
on the state and national levels. This
proposal seeks to provide an alternative way of distributing funds and
evaluating and coordinating services
to more fully realize the goals of the
Older Americans Act and to more effectively serve elders in the greatest
social and economic need.

T

he ABA Commission on Law and Aging released
a new free booklet offering a simple durable power
of attorney for health care, designed to meet the legal
requirements in nearly all states.
Giving Someone a Power of Attorney for Your
Health Care: A Guide with an Easy-to-Use Legal
Form for All Adults can be described as “bare bones” because it
doesn’t provide specific instructions about medical treatments,
as most standardized health care
advance directive forms do. Instead, it provides solely for the
appointment of a health care
agent with broad health-care
decision-making authority.
A premise of the publication is that the guidance
one gives an agent more effectively
comes from having focused conversations with the agent
and loved ones over time. There are a growing number
of guides available on how to have those discussions and
clarify one’s values and treatment goals, which, in fact,
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will change over time as one’s health and level of functioning change. Our Web page provides a resource list
of many of those guides at: www.Ambar.org/AgingAdvancePlanning
The unique feature of the new form is that it complies with state legal requirements for a valid power of
attorney for health care in almost every state. Only five
states have laws so inflexible and cumbersome that the
bare bones power will not work: Indiana, New Hampshire, Ohio, Texas, and Wisconsin. Accomplishing near
universality required a major research effort and the assistance of legal counsel from several states. Users of the
form will notice that the instructions for who can serve
as one’s health care agent and who must witness the document are fairly detailed and extensive. That’s because
state law requirements vary considerably, so combining
all those requirements into one form results in a longer
list of requirements than exist in any one state.
—Charles P. Sabatino, Director
ABA Commission on Law and Aging

Download your free copy of Giving Someone a Power of Attorney
For Your Health Care at www.americanbar.org/aging
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Legal Services

Another Look at the Numbers: Legal Services
And Older Americans Act Reauthorization
By David Godfrey, Senior Attorney, ABA Commission on Law and Aging

R

eauthorization of the Older
Americans Act is a key time to
examine the structure of its programs
and maximize efficiency of service
delivery. Legal service delivery needs
to be included in this examination.
Legal services are critical to protecting the rights of older Americans.
In 2010 more than 971,000 hours of
legal assistance was provided under
the Older Americans Act.1 However,
studies indicate that the need for legal assistance exceeds by at least 80
percent the capacity of the current
civil legal assistance system at current funding levels.2 In 2010 Older
Americans Act programs invested
slightly more than $49 million of federal, state, and local funding in legal
assistance programming.
In an ideal world, we would seek
to increase funding to meet the unmet need. In the current climate an
increase is unlikely. As Assistant
Secretary of Aging Kathy Greenlee pointed out in her address at the
2012 Aging in America Conference,
[w]e will do well to hold our own.”
The funding of the Administration on
Aging is discretionary, which is the
kind most at risk for cuts in the federal budget.3
So we turn to ways to do more
with the resources we have. Under
the current system Older Americans
Act Title III-B funding goes to the
states, which distribute it to the lo-
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cal planning and service areas or area
agencies on aging (AAA).
In most states contracts for the
provision of legal services are negotiated and reported at the local level.
In 2010 there were a reported 863
legal services providers—meaning
that there were 863 individually negotiated contracts or agreements for
service.4 Each contact represents a
significant amount of time and effort
to negotiate and report on, representing a significant amount of overhead.
A reported 120 of these legal assistance programs are run directly by
the AAAs (or the local equivalent) as
in-house programs.5
The majority of the rest of the
contracts are with the 136 Legal
Service Corporation (LSC)-funded
local legal aid programs.6 When I
say the majority of the contracts are
with LSC-funded programs, of the
$26,179,734 in title III-B funding
for legal services reported in 2010,7
LSC grantees reported receiving
$20,339,315, which is well over threequarters of the Older Americans Act
funding for legal assistance.8
The remaining roughly $6 million was spent on the 120 in-house
programs and on contracts with private attorneys to provide services. If
the number of contracts for services
is proportional to the proportion of
funding going to LSC-funded programs, there are about 647 separate
contracts for services with 136 legal aid programs. This is nearly five
contracts to negotiate, report on, and
account for by each LSC-funded legal
aid program.
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When we talk about restructuring
the contracting and funding system,
the aim is not to remove local involvement; it is to urge the creation of a
more efficient system of contracting
for the provision of legal assistance
and reporting on those contracts. A
system that creates 647 contracts with
136 providers is not efficient. There
are already 10 states that use a single
statewide legal service provider,9
meaning that the other 637 contracts
are spread over 40 states. There has
to be a better and more efficient way
of doing this.
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