The Federal Powers to Fight Back
Against Unruly Airline Passengers

| By Graham Keithley

Unruly aircraft passengers have existed through-
out commercial aviation history,' despite law makers’,
enforcers’, and others’ attempts to prevent unruly
behavior aboard aircraft.? The remarkable increase of
incidents during the COVID-19 pandemic, however, is a
unique phenomenon (although most passengers remain
compliant and follow crew member instructions). As of
November 23, 2021, the Federal Aviation Administration
(FAA) had received more than 5,000 reports of unruly
passenger behavior for the year, resulting in a fivefold
increase of investigations by the FAA.? Similarly, the
Transportation Security Administration (TSA) received
more than 4,000 reports of mask-related noncompli-
ance incidents from February 2021 to September 2021.%
Concurrent with this phenomenon are growing efforts
to punish and deter unruly behavior and noncompli-
ance with the use of FAA’s and TSA’s safety and security
authority, which draws support from the federal gov-
ernment, state and local authorities, airlines and their
employees, crew member labor unions, and airports.
Although Congress long ago conferred significant power
upon the federal government to address unruly passen-
gers, the increase in incidents is a test for the federal
agencies that enforce such rules, as well as for other
stakeholders that must participate in such enforcement.
This article examines the federal rules against unruly
passenger behavior in the aircraft cabin and aspects
of the unique enforcement environment. It is apparent
that the existing breadth of federal statutes and regula-
tions is sufficient to address the ongoing phenomenon.
The committed efforts and resources of federal agen-
cies, as well as coordination with other stakeholders,
can—and will—effectively deploy these legal authori-
ties to prevent unruly behavior on board aircraft.

Sources of Federal Authority to Prohibit Unruly
Passenger Behavior

The federal government’s suite of powers to police
passengers’ disruptive behaviors derives from legis-
lation, regulation, and other directives from various
federal entities.
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Following a spate of aircraft hijackings, Congress
took action in 1961 to broadly criminalize certain
onboard behaviors® to “fill[] the gap” in federal and
state laws.® In so doing, Congress addressed a wide
range of criminal behavior on board aircraft, includ-
ing piracy, carrying weapons on board, and other
serious crimes (e.g., murder, manslaughter, malicious
destruction of property, and robbery).” The bulk of
unruly passenger behavior today does not implicate
such crimes, but it still poses a serious threat to flight
safety and security. The most relevant portion of the
law addresses behavior that affects the performance
of the crew:®

Whoever, while aboard an aircraft in flight in
air commerce, assaults, intimidates, or threatens
any flight crew member or flight attendant . . .
of such aircraft, so as to interfere with the per-
formance by such member or attendant of his
duties or lessen the ability of such member or
attendant to perform his duties . . .°

Notably, Congress did not define key elements of
this crime—e.g., interference with the performance
of flight crew or intimidation—effectively deferring to
the other federal government branches and the pub-
lic (i.e., prosecutors, courts, and juries) to determine
which passenger behaviors rise to the level of criminal
liability. Convicted violators of this statute are subject
to significant penalties of up to 20 years’ imprison-
ment or fines or both.'®

As the form of passengers’ unruly behavior has
evolved, cases have commensurately clarified the
scope of criminal passenger behavior.!! For example,
in United States v. Hicks, passengers repeatedly used
profane language in an allegedly menacing manner
to assert their right to play a boom box on board the
aircraft.'? The Fifth Circuit upheld the lower court’s
use of the dictionary definition of “intimidate” in jury
instructions—“conduct [that] would place an ordinary,
reasonable person in fear.”*?

Courts have also repeatedly held that the statute
is a general intent crime, that is that the statute “does
not require a specific intent to interfere with the per-
formance of the crew.”'* On the other hand, some
courts have considered the statute to be narrower than
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the potential civil prohibitions on unruly behavior dis-
cussed below."

Ultimately, the law has proven an important tool
for prohibiting and punishing a substantial range of
unruly behavior that intimidates (or involves assault
of) crew and interferes with the performance of crew
duties. In fact, the FAA has long believed that the
most effective deterrent to unruly behavior is criminal
prosecution.'

Despite this belief, civil and regulatory author-
ity has long existed for federal agencies to address
a broader range of unruly passenger behavior, effec-
tively buttressing the criminal prohibitions. In fact,
before Congress acted in 1961, the FAA made it a reg-
ulatory violation for any person to assault, threaten,
intimidate, or simply interfere with a crew member in
the performance of his or her duties on board an air-
craft being operated in air transportation, and that
regulation endures today to address, civilly, the unruly

incendiaries by passengers on board aircraft.”” Addi-
tionally, the TSA has issued security directives,

which are enforceable through civil penalties, requir-
ing masks on board aircraft; such directives are
enforceable against both passengers and airlines.?
Importantly, during the COVID-19 pandemic and pur-
suant to its statutory authority, the TSA has brought
civil actions against individuals who violated the fed-
eral mask mandate while on board aircraft.?

In sum, the federal government has extensive
powers at its disposal to punish and deter unruly pas-
senger behavior, criminally and civilly. The nature of
unruly behavior will continue to evolve with respect
to, for example, the refusal
to follow instructions regard-
ing personal electronic devices
or to wear a mask during the
COVID-19 pandemic, but ade-
quate federal authority exists to

It is critical that
stakeholders,

particularly federal
enforcement agencies,
expend the necessary
effort and resources
to employ the full
extent of the law

behavior, that is being reported as occurring on air-
craft.'”” The FAA grounds its prohibition in its authority
to promote safety and, to a certain extent, security of
flight.'®

FAA civil enforcement actions have clarified the
scope of behavior that violates FAA’s regulations. For
example, in In re Evgeniy v. Ignatov, in which the
unruly passenger touched a flight attendant to get to
the back of the aircraft, the FAA held that assault is

address the wide and growing
range of unruly behavior that

can put flight safety and secu-
rity at risk.

Exercise of Federal Authority
to Address Unruly Passengers
Although the kinds of federal
authority that exist are ade-

broader in the civil enforcement context and includes
battery.” Other cases have held that a simple refusal
to follow flight attendant instructions (e.g., instruc-
tions to fasten a seat belt or to turn off personal
electronic devices) constitutes crew interference if
such refusal results in intervention by pilots or other
crew members.? Courts have stated that “[d]isruptive
behavior need not be violent to interfere with crew-
member duties.””* On the other hand, “momentary
and inconsequential interference” is not a violation of
FAA’s regulation.??

In 2000, Congress made passengers civilly liable
if they “physically assault[] or threaten[] to physically
assault a member of the flight crew or cabin crew of
a civil aircraft or any other individual on the aircrafft,
or take[] any action that poses an imminent threat to
the safety of the aircraft or other individuals on the
aircraft”?® Furthermore, lawmakers believed that sub-
stantially increased penalties for civil liability were
warranted after unruly passenger incidents more than
tripled between 1994 and 1997.%* As a result, Congress
increased penalties to $25,000, and in 2018, increased
that amount to $35,000 and broadened the statute to
include sexual assault.”

Along with the FAA’s regulatory authority over pas-
senger behavior, the TSA is empowered to enforce
security-related regulations and requirements for
onboard behavior.?® For example, TSA regulations
prohibit the carriage of weapons, explosives, and

quate, exercising such authority
requires substantial effort,
resources, and coordination
from numerous stakehold-
ers, particularly in the unique
situation of crimes on board
aircraft. For example, unless a federal law enforcement
agent is on board during the incident,* airlines must
coordinate with local and/or federal law enforcement
officials to meet the aircraft upon landing and assist
with handling the unruly passenger and the investiga-
tion.?! However, local law enforcement may not have
the authority to detain or interest in detaining the vio-
lators of federal laws such that a full investigation may
be conducted immediately after the flight. Thus it is
critical that stakeholders, particularly the federal agen-
cies that ultimately enforce the laws discussed herein,
expend the necessary effort and resources to employ
the full extent of the law to address unruly passengers
to ensure safety and security in the aircraft.
Coordination within the federal government is
also essential and part of agencies’ existing inter-
nal processes. For example, the FAA’s Compliance and
Enforcement Program instructs that FAA enforcement
counsel promptly coordinate an FAA enforcement action
with the Department of Justice (DOJ) when an FAA
enforcement investigation report contains allegations
supporting both criminal and civil enforcement actions.*
In the face of a rising tide of incidents during the

to address unruly
passengers.
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COVID-19 pandemic, the FAA and DQJ stated that

[a]s part of an ongoing partnership, the [FAA]
and [FBI] are working closely together to ensure
unruly airline passengers face criminal pros-
ecution when warranted. The agencies have
established an information-sharing protocol for
the FAA to refer unruly passenger cases to the
FBI for criminal review. . . . This increased coor-
dination is part of a broader effort to prevent
dangerous unruly passenger incidents.*

This increased coordination followed the FAA’s
order for a special emphasis enforcement program
that required legal enforcement of laws prohibiting
unruly behavior through FAA civil penalties, in lieu of
compliance and administrative actions.**

Conclusion

In sum, punishment for, and deterrence of, illegal
unruly behavior by passengers is not only avail-

able under the law but is feasible if federal agencies
commit to enforce the law. As the aircraft cabin envi-
ronment changes and unruly behavior evolves, federal
agencies are well-equipped with the authority to
address such behavior, but they should also be pre-
pared to dedicate the resources and coordination
needed to use their authority in an effective manner to
punish and deter such behavior.
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