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and flight attendants’ jobs, states and localities have 
no legitimate interest or need to regulate airline crew 
meal periods and rest breaks.

So how did California conclude it could regulate in 
this space? This article explores that question by analyz-
ing the watershed case of Bernstein v. Virgin America.2

Bernstein Trial Court Decision, Ninth Circuit Decision, 
and Petition for Certiorari
In 2015, a group of Virgin America flight attendants 
brought a class action lawsuit initially alleging nine 
different claims under California’s wage and hour 
laws, including violations of the state’s meal and rest 
break laws.3 The U.S. District Court for the Northern 
District of California eventually certified a class of all 
“California-based flight attendants of Virgin America.”4

Virgin America moved for summary judgment and, 
as to the California meal and rest break claims, argued 
the claims were preempted by the Airline Deregula-
tion Act (ADA) and Federal Aviation Act (FAAct).5 With 
respect to ADA preemption, Virgin America relied on 
the express preemption provision in the ADA: “[A] 
State . . . may not enact or enforce a law, regulation, 
or other provision having the force and effect of law 
related to a price, route, or service of an air carrier 
that may provide air transportation . . . .”6

Virgin America argued, among other things, that 
CA MRB would prevent flight attendants from board-
ing the aircraft and preparing for takeoff, delay flights, 
and create safety and other service-related issues, and 
that they thus had the effect of regulating routes and 
services in violation of the ADA.7 The district court 

California is regulating airline crew in a way that signifi-
cantly impacts air carriers’ prices, routes, and services 
and interferes with the comprehensive federal regulatory 
scheme directly governing pilot and flight attendant duty 
and rest periods. States’ meal period and rest break laws 
should not apply to airline crew because of the unique 
operational and federal regulatory environment to which 
the industry is subject. California courts, however, are 
applying California’s meal period and rest break laws 
(CA MRB) to flight attendants.

How can California do this in the face of federal 
law? This question presents serious legal uncer-
tainty and practical challenges for air carriers and 
the national air transportation system. After all, pilots 
and flight attendants typically work in several differ-
ent state, local, and airport jurisdictions each day, and 
predominantly work in federal airspace. If states and 
localities attempt to apply their own unique employ-
ment laws to airline crew, carriers cannot discern 
exactly which state or local law applies to each crew 
member or when each law applies. This application 
and choice of law conundrum creates a nightmare 
for carriers in the face of complex operational sys-
tems and highly complicated crew pay and scheduling 
schemes that can operate only on a federal basis.

Compounding the problem, the Federal Aviation 
Administration (FAA) strictly regulates crew work 
days (known as duty periods) and rest requirements 
to ensure the safety of all passengers and crew.1 The 
FAA permits pilots and flight attendants to take infor-
mal on-duty breaks throughout their duty periods, 
whether in the air or on the ground. In light of this 
federal regulatory scheme and the nature of pilots’ 
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rejected this defense, relying on the Ninth Circuit’s 
2014 decision in Dilts v. Penske Logistics, LLC,8 which 
was decided in the context of the FAAct as applied to 
motor carriers and which held that CA MRB laws are 
not the type of laws “related to” prices, routes, and 
services that Congress intended to preempt.9 The dis-
trict court used Dilts to reason that CA MRB was too 
“tenuous, remote, or peripheral” to prices, routes, and 
services of air carriers.10

With respect to FAAct preemption, Virgin America 
relied both on field and conflict preemption argu-
ments.11 It argued that “the FAA occupies the field 
with respect to setting rest and duty periods for [flight 
attendants]” and delineated the field as that of “avia-
tion safety.”12 The litigants disputed the scope of the 
field, and the district court ultimately narrowly defined 
the field as “the regulation of meal and rest breaks for 
flight attendants.”13 It found only one FAA regulation, 
14 C.F.R. § 121.467(b) (prohibiting flight attendants 
from working duty periods of longer than 14 hours 
and requiring a nine-hour rest period between duty 
periods), that it deemed to regulate flight attendant 
breaks in some way. The district court concluded that 
this “lone regulation can hardly be described as com-
prehensive, detailed or pervasive enough to justify 
federal preemption of the field.”14

On conflict preemption, Virgin America argued that 
CA MRB requires flight attendants to be relieved of all 
duty during their meal periods, thus putting air car-
riers’ CA MRB obligations in direct conflict with FAA 
regulations that prohibit flight attendants from for-
going their responsibilities while in flight.15 Virgin 
America further argued that the FAA permits flight 
attendants to remain on duty for 14 hours, but CA 
MRB’s timing requirements mandate meal period 
and rest breaks throughout that duty period, and at 
very specific intervals.16 The district court neverthe-
less rejected the conflict preemption argument on the 
grounds that it was not physically impossible for the 
carrier to comply with both CA MRB and FAA regu-
lations. It reasoned, “[f]or example, Virgin could staff 
longer flights with additional flight attendants in order 
to allow for duty-free breaks. In addition, the FAA reg-
ulation that Virgin relies on is wholly consistent with 
California’s break requirements because it merely 
establishes the maximum duty period time and mini-
mum rest requirements.”17

The district court granted summary judgment for the 
flight attendants, and Virgin America appealed to the 
U.S. Court of Appeals for the Ninth Circuit.18 On appeal, 

the U.S. Department of Transportation (DOT) and FAA 
submitted an amicus brief in support of Virgin Ameri-
ca’s ADA and FAAct preemption arguments.19 DOT-FAA 
opined that “[s]tate-mandated off-duty breaks of the 
type envisioned by California law [] impose significant 
burdens on the scheduling of flights and frustrate the 
purposes of the [ADA] and other federal regulations” 
such that the ADA and FAAct preempt those laws.20 
DOT-FAA reasoned that “there can be no serious ques-
tion that applying California’s meal and rest break 
laws to flight attendants will have a significant impact 
on the market forces influencing carrier services and 
prices” and that “a requirement of off-duty breaks . . . 
interfer[es] with FAA’s compre-
hensive regulations designed to 
protect safety.”21

In early 2021, the Ninth 
Circuit ruled against Virgin 
America on ADA and FAAct 
preemption of CA MRB.22 
Affirming the district court rul-
ing that the ADA does not 
preempt CA MRB, the Ninth 
Circuit outright ignored DOT-
FAA acting as amicus and held 
that laws of general applicabil-
ity (i.e., purported “background 
regulations that are several 
steps removed from prices 
routes, or services, such as pre-
vailing wage laws or safety 
regulations”) are not pre-
empted by the ADA unless the 
law bears an actual reference to 
prices, routes, or services or the law “directly or indi-
rectly, binds the carrier to a particular price, route, or 
service and thereby interferes with the competitive 
market forces within the industry.”23

The Ninth Circuit also affirmed the district court’s 
decision that the FAAct does not preempt CA MRB, 
finding that CA MRB does not have a “direct bearing 
on the field of aviation safety.”24 The Ninth Circuit fur-
ther held that 14 C.F.R. § 121.467

does not resemble the type of comprehensive 
regulation or contain the pervasive language that 
we consider necessary to discern congressional 
intent to occupy the field. . . . When a single reg-
ulation has triggered field preemption, our court 
has highlighted the regulation’s “exhaustive” 
level of detail. . . . While § 121.467 is lengthy, it 
only discusses allowed duty period lengths. The 
regulation does not compel us to conclude that 
Congress left no room for states to prescribe 
meal periods and ten-minute rest breaks within 

Virgin America  
argued that CA MRB 
requires flight 
attendants to be 
relieved of duty  
during meal periods  
in conflict with  
FAA prohibtions  
on forgoing 
responsibilities  
in flight.
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the maximum total duty period allowed under 
federal law.”25 Finally, the Ninth Circuit found no 
conflict preemption because, in its view, “[i]t is 
physically possible to comply with federal regu-
lations prohibiting a duty period of longer than 
fourteen hours and California’s statues requiring 
ten-minute rest breaks and thirty-minute meal 
periods at specific intervals.26

In August, Virgin America petitioned for certiorari.27 
The petition is awaiting ruling by the Supreme Court.

Brief Overview of CA MRB Requirements and Penalties
California has a highly-technical statutory and regula-
tory framework for meal and rest periods, as well as 
resulting penalties that are triggered in the event of 
any violations. Applicable to employers in the trans-
portation industry are certain provisions set forth in 
the Industrial Welfare Commission’s Wage Order No. 
9 and the California Labor Code. Though a compre-
hensive summary of these requirements is beyond the 
scope of this article, California generally requires:

•	 A 10-minute paid rest period for each four-hour 
work period. These rest periods must be, “insofar 
as practicable,” in the middle of each work period, 
and employees must be relieved of all duties.28

•	 A 30-minute unpaid meal period for every five 
hours of work. Any second meal period must 
begin no later than the end of an employ-
ee’s tenth hour of work.29 Employees must be 
relieved of all duty and free to leave the prem-
ises during all unpaid meal periods.30 For pilots 
and flight attendants, one may argue, compli-
ance with California case law requires the ability 
to leave the aircraft and, even if that were possi-
ble, FAA regulations prohibit crew from forgoing 
their responsibilities while in flight.

•	 Employers who fail to adhere to these technical 
requirements must pay a “penalty” or “premium” 
to employees in the amount of “one additional 
hour of pay at the … regular rate . . . for each 
workday that the meal or rest or recovery period 
is not provided.”31 The “regular rate of pay” 
requirement is particularly challenging, if not 
impossible, for airlines to calculate as to flight 
crew because of complex, industry-standard 
pay schemes largely negotiated between carri-
ers and their pilot and flight attendant unions, 
and designed to reflect the unique operational 
aspects of interstate airline operations.

In addition to the above requirements, California 
maintains the California Private Attorney General Act 
(PAGA), which is a qui tam action that enables the 
aggrieved employee—on behalf of the State of Califor-
nia—to recover civil penalties for violations of certain 

California Labor Code provisions, including CA MRB 
violations.32 PAGA civil penalties range from $50 to 
$1,000, depending on the type of violation and any 
repeated nature of the violation, per pay period (i.e., 
per pay check), for up to a year’s worth of pay peri-
ods per employee.33 Plaintiff attorneys also are able 
to recover their fees.34 The use of PAGA actions has 
increased dramatically over the last decade.

In many cases, all of these penalties and fees—which 
are stackable in California—can be astronomical. For 
example, the final judgment initially awarded in the Ber-
nstein case was nearly $78 million, exclusive of fees, for 
what the district court ruled to be several violations of 
the California Labor Code (not just CA MRB violations).35 
Because of the high penalty and fee environment in Cal-
ifornia, there is great incentive for plaintiff attorneys to 
litigate minute and highly technical violations of Califor-
nia law, even though these violations do not cause any 
injury or harm to an employee in the traditional sense.

What Happened to ADA Preemption in the Ninth 
Circuit?
The Ninth Circuit has over the years attempted to limit 
ADA preemption in ways contrary to Congress’s intent 
and to well-established U.S. Supreme Court precedent. 
Most recently, in Bernstein, the Ninth Circuit has done 
away with ADA preemption in virtually all circumstances 
unless a law actually references or binds airlines’ prices, 
routes, or services. The decision is contrary to the ADA’s 
“deliberatively expansive” preemptive effect.36 The rul-
ings also ignore Supreme Court precedent and create a 
circuit split in which the Ninth Circuit is the rogue actor.

To start, the Ninth Circuit’s decision in Bernstein 
demonstrates that the court has disregarded the Supreme 
Court’s decisions in Morales v. Trans World Airlines, Inc.,37 
American Airlines, Inc. v. Wolens,38 and Northwest, Inc. v. 
Ginsberg.39 In all three of these cases, the Supreme Court 
held that the ADA preempted laws of general applicabil-
ity because each law had a “significant impact” on prices, 
routes, and services. Moreover, in Morales, the Supreme 
Court explicitly ruled that the ADA does not preempt 
states only from actually “prescribing rates, routes, or ser-
vices” and that the ADA actually preempts much more.40

Other circuit courts follow the Supreme Court’s 
jurisprudence in this regard. The First, Fifth, Seventh, 
and Eleventh Circuits all use the “significant impact” 
on prices, routes, and services test, including for 
states’ laws of general applicability.41 State supreme 
courts have employed the same test as these courts.42 
The Ninth Circuit and California are out of line with 
these other jurisdictions.

These issues have been petitioned to the Supreme 
Court in both Bernstein and Oman v. Delta Air Lines.43

If Bernstein Stands: Rates, Routes, Services, and 
Safety Will be Significantly Impacted
DOT-FAA warned the Ninth Circuit about the significant 

Published in The Air & Space Lawyer, Volume 34, Number 3, 2022. © 2022 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may 
not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



17

Should airlines draw down flying in California?
•	 How can airlines provide California-compliant 

breaks? How do airlines get around the fact that 
the FAA prohibits airlines from putting pilots and 
flight attendants fully off duty while operating 
aircraft? Do airlines need to put aircraft down 
every two to four hours to ensure CA MRB com-
pliant breaks? How can airlines put pilots and 
flight attendants on and off duty without moving 
into FAA mandated rest periods? What if pas-
sengers or employees interrupt pilots and flight 
attendants on break? Can airlines modify aircraft 
in some way to ensure uninterrupted breaks? 
Would the FAA allow aircraft modifications?

•	 How can airlines appro-
priately calculate their 
risk exposure? How are 
CA MRB penalties calcu-
lated for pilots and flight 
attendants under complex 
industry pay structures? Do 
airlines need to disman-
tle industry pay practices 
to pay CA MRB penalties? 
If not, how can these pen-
alties be calculated under 
California law? If these 
practices need to be dis-
mantled to comply with 
California law in order to 
pay penalties, how can air-
lines do that in the face of labor contracts?

Just having to ask these questions demonstrates 
why the ADA and FAAct (and other laws) preempt 
CA MRB. These questions reveal how CA MRB sig-
nificantly impacts airlines’ prices, routes, and services 
and affects aviation safety. Until the Supreme Court 
intervenes in the Ninth Circuit’s preemption analy-
sis, carriers are left guessing the answers to these 
questions and facing California class actions and/or 
PAGA lawsuits with the potential for severe penal-
ties, including for merely technical violations of CA 
MRB. California and the Ninth Circuit have created 
an untenable situation for the airline industry and the 
entire national air transportation system.
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Ninth Circuit’s  
Bernstein opinion, 
carriers now face  
real-world, extremely 
challenging  
operational and 
compliance decisions.
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