Coercive Diplomacy in the Skies

e world is experiencing

a gradual yet decisive shift

toward a new paradigm in
international relations—one that
is based on muscular sovereignty
and assertive nationalism. Interna-
tional trade is increasingly subject
to geopolitics. In the realm of inter-
national air transport, this shift
has come in the form of coercive
diplomacy involving civil aviation. From conflicts in the
Crimean peninsula to the Taiwan Strait, this growing
state practice has been referred to as the “weaponization
of airspace.”* At issue is whether such actions are con-
sistent with state obligations under the Convention on
International Civil Aviation (Chicago Convention).?

In some cases, coercive diplomacy has taken the
form of abrupt airspace closures and the unilateral
withdrawal of traffic and other commercial rights for
designated airlines.? In other cases, measures have
aimed at seizing control of another state’s airspace as
a means to assert sovereignty over a disputed terri-
tory.* In these instances, aspects of civil aviation are
not used to promote cooperation and comity between
states, but as geopolitical tools that create new haz-
ards to commercial aviation and threaten peace and
security in the skies above.” These measures breach
the letter and spirit of the Chicago Convention, which
sets forth core principles governing international air
transport. Compounding the problem, the dispute res-
olution framework under the Chicago Convention is
not equipped to mitigate the immediate safety and eco-
nomic threats resulting from this new form of warfare.

This article reviews the dynamics of this trouble-
some trend in aviation. First, we briefly examine how the
Chicago Convention stands in opposition to the use of
airspace and civil aviation as means for coercive diplo-
macy. We then review how the airspace blockade against
Qatar, as part of an ongoing dispute initiated by regional
powers and their allies in 2017, conflicts with state obli-
gations under the Chicago Convention. We close with a
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recommendation to strengthen the dispute settlement
process of the International Civil Aviation Organiza-
tion (ICAO) to include provisional measures designed to
immediately contain the harm from these airspace con-
flicts and, thus, further their eventual resolution.

The Chicago Convention and Coercive Diplomacy
The Chicago Convention governs international avia-
tion and sets forth principles for the safe and orderly
development of the aviation industry.® The treaty is
administered by ICAO, a specialized United Nations
agency based in Montreal, Canada.” ICAO consists of
an Assembly, a Council, a Secretariat, and other sub-
sidiary bodies.® Pursuant to the Chicago Convention,
ICAO prescribes rules relevant to the use of inter-
national airspace.” For example, via the Council’s
quasi-legislative powers,' ICAO adopts Standards and
Recommended Practices (SARPs),'! which serve as
Annexes to the Chicago Convention." All contracting
states are under a legal obligation to implement stan-
dards under the Convention.'

The coercive use of civil aviation violates various fun-
damental principles enshrined in the Chicago Convention.
This includes the treaty’s objective “to avoid friction and
to promote that cooperation between nations and peo-
ples™* and the principle that “[eJach contracting State
agrees not to use civil aviation for any purpose inconsis-
tent with the aims of this Convention.”"> Some of ICAO’s
primary objectives include ensuring the safe and orderly
growth of international civil aviation; encouraging the
development of airways facilitating air transport; ensuring
that the rights of contracting states are fully respected and
that every contracting state has a fair opportunity to oper-
ate international airlines; and promoting safety of flight
in international air navigation.'® In this regard, Assem-
bly Resolution A39-15 has urged contracting states “to
make every effort to fulfill their obligations, arising from
the Convention and Assembly resolutions.”"” Significantly,
treaty obligations continue even if states have cut ties. The
Vienna Convention on the Law of Treaties stipulates that
the severance of diplomatic relations between states does
not invalidate their treaty obligations.'®

At the same time, territorial sovereignty remains a
foundation block of international relations. The Chicago
Convention codifies the fundamental principle that every
state has “complete and exclusive sovereignty” over
the airspace above its territory.”” This reflects custom-
ary international law regarding sovereignty of national
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principles enshrined

airspace, as first articulated in the 1919 Convention
Relating to the Regulation of Aerial Navigation (Paris
Convention)® and later codified in the United Nations
Charter.”* Beyond national boundaries, above the high
seas, all states enjoy the freedom of overflight,>* but

the Chicago Convention still applies. Civil operations in
international airspace are governed by “Rules of the Air”
established by ICAO.?* Contracting states are required to
also apply these rules to the “highest practicable degree”
within their respective national airspace.*

Additionally, the Chicago Convention recognizes
the unique threat civil aviation can pose to national
security. The treaty regime preserves the “freedom of
action” of states to respond to national emergencies
and conditions of war upon the
provision of notice to the ICAO
Council.” The Chicago Conven-
tion also enables contracting
states, for reasons of military
necessity or public safety, to
“restrict or prohibit uniformly
the aircraft of other States from
flying over certain areas of its
territory, provided that no dis-
tinction in this respect is made
between the aircraft of the State
whose territory is involved,
engaged in international sched-
uled airline services, and the
aircraft of other contracting
States likewise engaged.”*

Compliance issues arise when
contracting states, under the
cover of alleged national secu-
rity concerns or as part of wider
political agendas, use aspects of civil aviation, such as
discriminatory airspace restrictions, as a form of coer-
cive diplomacy. For example, the selective application
of flight restrictions within national airspace to aircraft
registered in another state—without any prior notice
and in the absence of evidence of military conflict or an
imminent threat to public safety—arguably violates the
Chicago Convention.” The case is even clearer if such
restrictions are arbitrarily applied beyond sovereign
airspace, such as in portions of international airspace
where contracting states exercise limited functional juris-
diction pursuant to the Chicago Convention.?®

The airspace blockade against Qatar demonstrates
the tensions created between Chicago Convention
obligations and the use of civil aviation as a means of
coercive diplomacy.

The coercive use
of civil aviation
violates various

fundamental

in the Chicago
Convention.

Airspace Blockade against Qatar

On June 5, 2017, the Kingdom of Saudi Arabia, the
United Arab Emirates, the Kingdom of Bahrain, and
the Arab Republic of Egypt decided, abruptly and uni-
laterally, to sever diplomatic and economic relations

with Qatar and deployed a package of aggressive and
comprehensive measures, which included barring all
Qatar-registered aircraft from landing or departing from
their airports, and overflying their airspace.? Accord-
ing to a U.S. congressional report, one basis for the air
embargo is alleged national security concerns stemming
from Qatar’s foreign policy in the region.”® However,
the list of demands issued by the four blockading coun-
tries in July 2017 illustrates in unequivocal terms that
the dispute extends far beyond aviation and reflects a
wider geopolitical agenda. For example, one of the key
demands for Qatar was to shut down Al Jazeera and

all of its affiliates and order the immediate closing of a
Qatar-based Turkish military base under development.3!

These drastic measures, imposed without warning,
have created high levels of airspace congestion in the Gulf
region, and continue to jeopardize the safety, security, and
regularity of airline operations to and from Qatar. Indeed,
the air blockade, substantively and procedurally, runs into
serious challenges under the Chicago Convention.

For instance, the flight restrictions against Qatar have
at some point extended to the entire flight information
regions (FIRs) controlled by the blockading states, and
approval conditions have also been imposed on for-
eign (non-Qatar-registered) aircraft flying to and from
the State of Qatar via their respective FIRs. An FIR is an
area assigned to an ICAO member state for civilian air
traffic control (ATC) purposes under a regional air nav-
igation agreement with ICAO.>* FIRs exist to facilitate
international coordination to ensure safe and efficient
air traffic management® through the provision of flight
information®! and alerting services.* In addition, the rec-
ommended geographic scope of FIRs corresponds with
the route structure and need for efficient ATC services
as opposed to national boundaries and security needs.*
Indeed, the responsibility for ATC services in the FIR cre-
ates only functional responsibility for activity in the FIR
and does not establish sovereignty or security rights.
Instead, authority over air navigation services beyond a
state’s territorial airspace is limited to technical and oper-
ational considerations for the safe and expeditious use
of the concerned airspace.’” The use of an FIR as a tactic
in coercive diplomacy contravenes the very purpose and
limitations of these airspace zones.

Even if there were a security or other recognized basis
for establishing flight restrictions in designated airspace,
the Chicago Convention establishes specific notice periods
and duties to avoid threats to civil aviation. For example,
Annex 11 requires states to coordinate with the appropri-
ate air traffic services authorities when arranging activities
that are potentially hazardous to civil aircraft over the
high seas.” In addition, Annex 15 sets forth specific
notice® and coordination requirements.’ In such circum-
stances, the state with responsibility for the relevant FIR
must initiate this notice and coordination process. The
coordination must occur early enough to permit timely
promulgation of information regarding the activities in
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accordance with the provisions of Annex 15.%2 Under
Annex 15, states must provide at least seven days’ advance
notice through a notice to airmen (NOTAM)*> when estab-
lishing prohibited, restricted, or danger areas in airspace.*
Alternatively, Annex 15 allows for a greater lead-time of at
least 28 days regarding the establishment and withdrawal
of, and premeditated significant changes to, a danger
area.” For prohibited, restricted, and danger areas, the
type of restriction or nature of hazard and risk of intercep-
tion in the event of penetration must be indicated in the
Aeronautical Information Publication (AIP).% Establishing
an airspace blockade, particularly involving international
airspace within an FIR, without prior notice or coordina-
tion runs afoul of ICAO’s procedural safeguards designed
to mitigate the risk to and disruption of international civil
aviation.

Need for Provisional Measures
As demonstrated by the airspace blockade against
Qatar, some states are increasingly using airspace as a
tool for coercive diplomacy in the context of regional
disputes that are driven by larger, nonaviation agen-
das.” However, the Chicago Convention provides
a means of dispute resolution that can be used to
address the legality of actions pertaining to civil avia-
tion within the jurisdiction of the treaty.*

Pursuant to this dispute settlement process, if
any disagreement between two or more contracting
states relating to the interpretation or application of
the Convention and its Annexes cannot be settled by
negotiation, the ICAO Council may decide the matter
based on the application of any state concerned in the
disagreement.” No member of the Council is permit-
ted to vote in the consideration by the Council of any
dispute to which it is a party.>® Appeal from the deci-
sion of the Council may be made to an ad hoc arbitral
tribunal agreed upon with the other parties to the dis-
pute or to the Permanent Court of International Justice
(IC)).>! The decisions of the ICJ and of an arbitral
tribunal are final and binding.>* Penalties for noncom-
plying contracting states include the suspension of
voting rights in the ICAO Council and Assembly.>

In the case of the airspace blockade, on June 8, 2017,
Qatar requested that the ICAO Council convene a spe-
cial session to consider the actions of Saudi Arabia, the
United Arab Emirates, Bahrain, and Egypt.>* The Coun-
cil held an extraordinary meeting on July 31, 2017, to
consider this request.”® On October 30, 2017, Qatar sub-
mitted two applications and memorials, under Article 84
of the Chicago Convention and Article II, Section 2 of
the International Air Services Transit Agreement (IASTA),
respectively.”® In March 2018, Saudi Arabia, the United
Arab Emirates, Bahrain, and Egypt filed their counter-
memorials and raised preliminary objections, contesting
the jurisdiction of ICAO in the matter and in the alterna-
tive that the claims raised by Qatar were inadmissible.”
The Council suspended the proceedings on the merits

of Qatar’s claim pending the resolution of the prelimi-
nary objections. Following a response to the preliminary
objections by Qatar, and a rejoinder by the opposing
parties, the Council heard oral arguments in a half-

day session on June 26, 2018.%® The Council adopted

its decision on June 29, 2018, rejecting the preliminary
objections of Saudi Arabia, the United Arab Emirates,
Bahrain, and Egypt. On July 4, 2018, those parties sub-
sequently filed an appeal to the IC]J, pursuant to Article
84 of the Chicago Convention, claiming that the proce-
dures adopted by the ICAO Council in its decision were
flawed and that the Council had erred in fact and in law
in rejecting the parties’ preliminary objections.”

Even as the proceedings continue in this case, there
remains a significant shortcom-
ing: the Chicago Convention’s
current dispute settlement
mechanism, including rules of
procedure,® does not include
the ability for ICAO to require
the suspension of coercive
measures, such as through an
injunction or temporary restrain-
ing order, while the merits of
the case are being heard and
evaluated. The process could be
strengthened by amending the
Chicago Convention to explic-

Establishing an

without prior
notice or

afoul of ICAO’s

itly empower the Council to procedural
mandate provisional measures
under special circumstances that Safeg uards.

are likely to cause irreparable
harm,® upon a basis similar to
a grant of injunctive relief under
U.S. law.”2 The penalty for non-
compliance with provisional measures can be the same
as already provided for under the Chicago Convention:
suspension of voting rights in the ICAO Council and
Assembly.®

In the case of an airspace embargo or civil aviation
blockade, the disruption to international air transport
and related economic harm is immediate and poten-
tially permanent—even in normal circumstances,
commercial aviation is an extraordinarily competitive
and turbulent industry. An aggrieved state is not likely
to achieve relief from ongoing injury as the Coun-
cil deliberates. In the entire history of formal dispute
resolution at ICAO, the Council has never issued a
decision on the merits.* This legal gap creates incen-
tives for aggressive first action even if the underlying
legal basis is thin or nonexistent under the Chicago
Convention. In the long run, without the availability
of immediate recourse, international civil aviation may
become even more vulnerable to coercive diplomacy
or forms of economic warfare. Without an efficient
and equitable dispute settlement mechanism, ICAO
may lose ground as the central institution within the
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coercive measures.

international civil aviation system.

Provisional measures may not be a panacea, but they
can prove effective, as demonstrated by the current
case involving Iran and the United States before the
ICJ concerning the reimposition of U.S. sanctions on
Iran following the Trump administration’s decision to
withdraw from the Joint Comprehensive Plan of Action
(JCPOA), otherwise known as the “Iran Nuclear Deal.”®
Pursuant to ICJ doctrine, provisional measures may be
taken only if the applicant satisfies a three-part test:
First, there must be a prima facie basis for the court’s
jurisdiction.®® Second, the rights asserted by the appli-
cant must be plausible with a link between such rights
and the measures being requested.®” Third, there must
be a real and imminent risk that
irreparable prejudice will be
caused to the rights at issue in
the absence of the provisional
measures.®® On October 3, 2018,

The Chicago

Convention's the ICJ determined that Iran
- had met this standard, despite
current dISPUte strenuous opposition from the
settlement United States, and ordered the

United States to ensure that
reimposed sanctions exempt,
among other items, spare parts,
equipment, and associated
services (including warranty,
maintenance, repair services,
and inspections) necessary for
the safety of civil aviation.®

In response, the United States
announced that it will withdraw
from the bilateral treaty with
Iran that provided the basis for
the ICJ’s jurisdiction, but begrudgingly acknowledged
compliance with the ICJ’s provisional measures, includ-
ing those addressing civil aviation safety.”

Amending the Chicago Convention may prove chal-
lenging, but it is not unprecedented—even when
complex geopolitical issues are involved. During the
Cold War, following the controversial downing of
Korean Air Lines Flight 007 by the Soviet Union,”* the
Chicago Convention was amended to expressly pro-
hibit the use of weapons against civil aircraft in flight
and provide specific safeguards for the interception
of civil aircraft.”> The urgency of this task—of making
ICAQ’s dispute resolution process more effective and
efficient—will only increase as geopolitical disputes
continue to threaten the existing consensus-driven
global civil aviation system. Given its unique position
and mandate, ICAO is the best forum for resolving avia-
tion conflicts stemming from these larger disputes, for
promoting the safe and orderly development of interna-
tional civil aviation throughout the world.

mechanism does
not enable ICAO
to require the
suspension of

Conclusion

In a world in which coercive diplomacy in the skies
gains momentum, breaches of the Chicago Conven-
tion are and will continue to be justified by some states
on the basis of wider geopolitical agendas and with-
out due regard to the safety, security, efficiency, and
regulation of civil aviation. In this context, the role of
ICAO is fundamental to prevent further escalation of
coercive measures and potential cycles of destructive
retaliation, as these can extensively or even irrevoca-
bly damage the global aviation system developed under
the Chicago Convention. More particularly, the ICAO
Council should continue to assert its mandate to settle
disagreements relating to the interpretation or applica-
tion of the Chicago Convention. This mandate should
be enhanced through reform of the treaty to expressly
allow for provisional measures, such as the mandatory
suspension of coercive actions targeting civil aviation.
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