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Crisis Standards of Care
and Employer Duty to Supply
PPE During COVID-19

Brent Ibata*

Introduction

In times of crisis, demand frequently exceeds supply and employ-
ers must quickly make difficult decisions to triage rapidly depleting
resources—often with incomplete data. COVID-19 has caused rolling
shortages of essential personal protective equipment (PPE) forcing
employers to reduce, replace, or reuse PPE for frontline essential work-
ers. Crisis standards of care! permit flexibility and liability protection
for some, but not all, creative alternatives to PPE.? These deviations
from conventional standards of care must be navigated carefully by
employers to avoid liability for breach of one, or more, duty of care.

I. Employer Duty to Provide Personal Protective Equipment

(PPE) and Pre-Pandemic Standards of Care

Employers must “assess the workplace to determine if hazards are
present, . . . which necessitate the use of [PPE]” and if present they
must “[s]elect, and have each affected employee use, the type(s) of PPE
that will protect the affected employee from the hazards identified.”
The employer is responsible for ensuring that PPE is maintained in a
sanitary condition.* Employers must train employees on the selection,
donning, doffing, care, maintenance, useful life, and disposal of PPE.5
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Awardee for the College of Public Health and Social Justice for lifetime work in health-
care innovation and social justice. Fellow with the American College of Healthcare Exec-
utives (FACHE) and Certified Professional in Healthcare Quality (CPHQ).
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Retraining is required when there are changes in the types of PPE to
be used or if there are inadequacies in an employee’s knowledge or use
of assigned PPE.®

The Occupational Safety and Health Administration (OSHA) is
not the only agency contributing to standards-of care for PPE. The U.S.
Food and Drug Administration (FDA) regulates PPE that qualify as
medical devices.” The U.S. Centers for Disease Control and Prevention
(CDC) publishes detailed transmission-based isolation precautions.?
The National Institute for Occupational Safety and Health (NIOSH)
regulates N95 respirators.® The Centers for Medicare & Medicaid Ser-
vices (CMS) regulates hospitals and, by extension, infection prevention
and control programs within regulated hospitals.

Employers may adopt PPE standards from governmental'! or
non-governmental!? organizations, and they may supplement these
standards with on-the-job standard work with detailed job break-
downs.!* Together, these safety standards—including industry,
federal,’* and state’® standards—comprise the baseline (non-crisis)
standard of care due to an employee from an employer and can be
admitted as evidence of said duty.!®

II. COVID-19 Occupational Hazards

Intheinitial phases of a pandemic, the epidemiology of a novel virus
is highly speculative, and high-quality, peer-reviewed, well-controlled
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studies are lacking.!” For COVID-19, it quickly became evident that
SARS-CoV-2 could be transmitted via aerosolized droplets'® from
symptomatic® and asymptomatic? individuals, and, early in the pan-
demic, the “weight of combined evidence support[ed] airborne precau-
tions for the occupational health and safety of health workers treating
patients with COVID-19.”2! SARS-CoV-2 can be transmitted via every-
day aerosol-generating activities, including talking,? eating,” sing-
ing,?* and possibly toileting.?®
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Rigorous application of infection control measures is known to
minimize the risk of COVID-19 in frontline essential workers.?® Phys-
ical distancing, face masks,?” and eye protection quickly emerged as
the most effective combination of administrative controls and PPE to
prevent person-to-person transmission of SARS-CoV-2.286 Conversely,
lack of physical distancing and lack of recommended PPE have been
associated with increased risks of occupational COVID-19 infection.?
Front-line essential workers in hospitals and nursing homes are at
the greatest risk.** “Among front-line health-care workers, reuse of
PPE or inadequate PPE were each associated with an increased risk
of COVID-19.”# Protocols requiring universal masking for healthcare
workers were associated with significantly lower rates of SARS-CoV-2
infections.??

ITII. COVID-19 Crisis Standards of Care

During the COVID-19 public health emergency, the CDC has issued
crisis capacity standards for PPE;?* the FDA has issued emergency-use
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authorizations;** OSHA has issued enforcement guidance;*® and CMS
has issued COVID-19 waivers.?® However, despite the CDC and FDA
guidance, “there is inconsistency in the application of the guidance to
states on the allocation of scare resources during a time of crisis.”’

Despite the inconsistency at the state level and challenges in
implementing crisis standards of care at the national level, rapidly
depleting PPE forced hospitals to quickly move from conventional to
crisis capacity and crisis standards of care. A report from the Office
of Inspector General with the U.S. Department of Health and Human
Services noted that in March 2020 “[h]ospitals reported that wide-
spread shortages of PPE put staff and patients at risk.”s®

Recognizing that crisis standards of care may create regulatory
and tort liabilities, the Institute of Medicine (IOM), in 2009, recom-
mended adoption of legal protections for healthcare practitioners and
institutions in anticipation of resource-depleting public health emer-
gencies.* In a 2012 follow-up report, the IOM dedicated a chapter to
the legal issues in emergencies, acknowledging the inherent conflict
between individual and community interests and “the need to transi-
tion rapidly from individual- to population-centric health services to
save as many lives as possible and prevent injuries among patients,
practitioners, and responders.*
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Anticipating that implementation of crisis standards of care may
trigger potential negligence claims, the 2012 IOM report outlines two
paths for assessing and resolving these claims: the first path suggests
a policy of “adhering to the standards of care as they evolve” with
potential negligent claims assessed by “by experts and courts based on
what a reasonable practitioner would do under similar circumstances.”
The alternative path proposes implementation of legal liability protec-
tions from claims of negligence during declared public health emergen-
cies.*! However, such employer immunity might “create disincentives
for even law-abiding employers to protect their workers—producing a
race-to-the-bottom for workplace standards.” 42

Conclusion

Essential workers make up over half of the workforce, and roughly
sixty percent of essential workers are categorized as frontline essen-
tial.*3 For these frontline essential workers, there has been limited fed-
eral guidance on crisis standards of care for PPE.* In the absence of
federal directives, some states have filled this regulatory gap by issu-
ing their own PPE requirements for employers within their states.*

Against this backdrop of fragmented regulation of PPE for front-
line essential workers, employers with workplaces where SARS-CoV-2
is present must select and provide appropriate PPE. Employees must
receive training on the appropriate selection, donning, doffing, care,
maintenance, useful life, and disposal of the PPE. If local PPE demand
exceeds supply, employers must implement appropriate crisis stan-
dards of care that comply with all applicable federal, state, and indus-
try standards. Crisis standards of care requiring extended use, reuse,
or alternative PPE may trigger required retraining on the temporary
crisis standard. All of these spinning plates must be kept in motion
by employers large and small struggling to balance economic survival
with protection of frontline essential workers.
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