














Political Action Committees

One question that may arise when building a comprehensive long-term advo-
cacy program—or a shorter-term ad hoc campaign—is whether an organization
should create a political action committee, or PAC.

Despite their utility, the mere mention of “PAC” can send shudders
through some, eliciting visions of smoke-filled rooms, influence peddling, and
indiscriminate bags of money. These visions do not accurately portray what a
PAC is or how it works. And seldom, if ever, do conversations focus on the effort
required to create and maintain a successful PAC. This chapter seeks to provide
basic information that will be helpful to bar associations that wish to initiate a
discussion on establishing a PAC.

Background

What Is a Political Action Committee?

Simply put, a political action committee is a state or federal tax-exempt legal
organization created to support or oppose legislation, a public policy issue, or
candidates for political office.”®

A PAC is often created when the law prohibits a corporation, union, asso-
ciation, or other entity from using its money to make contributions to candidates
for elected office or offering a campaign free use of the entity’s facilities, goods, or

76. This chapter is limited to a discussion of the value of forming a conventional
PAC. The information presented does not apply to other types of political organizations
that seek to influence federal or state elections such as Super PACs, which may make
only independent expenditures, or 527 organizations, which do not have to register un-
der the federal or state election laws.
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services. Instead, the law may expressly permit an entity to organize a PAC that
can accept financial contributions from specified sources, such as its members or
employees, for the purpose of making contributions to, and expenditures on be-
half of, candidates for elected office. About half of the states prohibit corporations
from making direct contributions but permit them to form a PAC for the purpose
of making direct contributions.”” Therefore, bars in those states must form PACs
if they want to collect and make contributions to candidates that support their
policy objectives. It is likely that bars in states that permit direct corporate con-
tributions also would likely choose to form a PAC for a number of practical and
strategic reasons, many of which will be mentioned later in this chapter.

Laws Governing the Formation of PACs

PACs are established and administered in accordance with federal or state elec-
tion laws. A federal PAC must register with the Federal Election Commission
(FEC) and may participate in federal elections and in state elections where per-
mitted by state law. A state PAC must register with its state election agency and
may make contributions to or expenditures on behalf of state or local candidates,
but it may not participate in federal elections.

It is important for a state or local bar that is considering forming a PAC
to become familiar with its state’s campaign finance laws, which, among other
things, vary with regard to the limits imposed on the size of contributions.” A bar
that wishes to form a PAC to support both federal and nonfederal candidates will
need to become familiar with both federal and state election laws and will have
to determine whether federal or state law governs a particular election activity.””

Federal Election Laws. Political action committees established and administered
under federal election laws and registered with the Federal Election Commission

77. See Nat'l Conference of State Legislatures (NCSL), State Limits on Contribu-
tions to Candidates 2015-2016 Election Cycle, http://www.ncsl.org/Portals/1/documents/
legismgt/elect/ContributionLimitstoCandidates2015-2016.pdf (last updated May 28,
2015).

78. A state’s campaign finance laws are available through the secretary of state or
its election commission. State-specific information also is available from various sites,
including the National Conference of State Legislatures, as mentioned in the preceding
footnote, the FEC (http://www.fec.gov/pubrec/cfsdd/cfsdd.shtml) and the Campaign Fi-
nance Information Center (http://www.campaignfinance.org/states/index.html).

79. The FEC has an online brochure explaining the areas of campaign finance that
are subject to the Federal Election Campaign Act and those that are subject to state law,
available at http://www.fec.gov/pages/brochures/statefed.shtml.
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(FEC) come in two distinct types: separate segregated funds (SSFs) and non-
connected committees.** SSFs—sometimes called “connected PACs” or simply
“PACs”—are political committees established and administered by corporations,
labor unions, trade associations, or other membership organizations, and they
can only solicit contributions from individuals associated with the connected or
sponsoring organization.

Nonconnected committees, on the other hand, are neither sponsored by
nor connected to any of these entities, and so they are able to solicit contribu-
tions from the general public.*'

A corporation, union, association, or other membership organization
forming a federal PAC must register with the FEC by filing FEC Form 1 as a
SSE** All funds and records for the SSF must be kept separate from the spon-
sor organization, but the name of the committee should reflect the name of the
sponsor entity. A SSF must register with the FEC within 10 days of its formation
by its sponsor organization. State rules are often similar.

A SSF can only solicit contributions from certain groups as permitted by
federal law, which specifically identifies the appropriate groups. While a SSF is not
required to report its expenses (either administrative or fundraising) that are paid
for by its sponsor organization, it is required to report its self-funded expenditures.

Not only does the FEC make contribution data public, but organizations
such as the Sunlight Foundation® (http://transparencydata.com/#) and the Center
for Responsive Politics (http://www.opensecrets.org/index.php) provide detailed
analyses regarding contribution amounts from all donors and levels (e.g, individ-
uals, corporations, unions, associations, other PACs), as well as SEC filings, FEC
registrations, and other related information on candidates and their contributors.

Although there is no “official” designation of bipartisan or nonpartisan
PACs, a PAC’s partisanship or ideological bent, if any, can generally be deter-
mined by analyzing its contribution trends. Most PACs that are interest-based

80. Federal Election Commission, Quick Answers to PAC Questions, http://www
fec.gov/ans/answers_pac.shtml.

81. Id. Additional information regarding how to start a PAC, reporting require-
ments for the PACs receipts and disbursements, and other aspects of forming or admin-
istering PACs is available on the FEC’s website at http://www.fec.gov/ans/answers_pac
.shtml.

82. For details regarding the FEC Form 1: Statement of Organization, see www.fec
.gov/pdf/forms/fecfrm1.pdf.

83. The Sunlight Foundation also provides information on invitations sent to pol-
icy makers by lobbyist groups, as well as earmarks, grants, and government contracts
provided through legislation.



92 "“All Politics Is Local”

or special interest groups tend to contribute to those candidates whose voting
record aligns with their interests. A bar can escape—or at least mitigate—claims
of partisanship by including in the bylaws of its PAC a requirement that it con-
tribute the same, equal, or proportionate amount of money on Democratic and
Republican election campaigns.

Why Consider a Political Action Committee?

A PAC provides a structured way for a bar to harness its members’ willingness to
support the association’s legislative priorities and to ensure the bar receives the
maximum benefit of those contributions with regard to advancing its priorities
for the betterment of its members and the legal profession.

A PAC can provide an organization and its leaders with improved access
to those in political office. When many similar groups are forced to compete
for lawmakers’ attention, a PAC can provide an important edge in acquiring
the access a bar needs to deliver its messages effectively to key legislators.
A successful PAC, in the long run, also may help a bar shape and sustain a
legislature of individuals with shared perspectives on issues of importance to
the profession.

PACs have been established by a wide array of associations, businesses,
labor unions, and ideological organizations. Trade associations account for al-
most 1,000 of the 1,600 federally registered corporate PACs. Some trade associa-
tions with recognized PACs include the American Medical Association and the
American Association for Justice.®

Eight of the 18 voluntary state bars have PACs.* To put that number in
perspective, it is important to note that only voluntary bars may form PACs.
Mandatory, integrated, and unified bars operate as an arm of the government
and therefore are prohibited from forming PACs.

While bars should continue to focus primarily on the merits of issues in
their political advocacy, PACs can provide significant additional clout that de-
rives from the ability to reward allies and withhold rewards from those who
oppose its objectives.

84. The American Association for Justice was formerly known as the Association
of Trial Lawyers of America (ATLA).

85. As of November 2015, state bars in Arkansas, Illinois, Indiana, Iowa, Kansas,
Ohio, Pennsylvania, and Tennessee have PACs, and at least one other voluntary state bar
(New Jersey State Bar Association) is actively considering establishing a PAC. In 2014,
the Minnesota State Bar Association dissolved its PAC.
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Pros and Cons of Establishing a PAC

While PACs are not a panacea or a substitute for an effective lobbying program
that engages and utilizes an entity’s members, an effective PAC can make things
happen that elbow grease and hard work alone will not. The following are some
of the basic factors boards and bar members should consider in determining
whether to create a PAC.

Benefits

PACs provide a convenient and legitimate way to allow members and employees
of an organization that otherwise would not be able to make contributions or ex-
penditures in connection with federal and certain state elections to join together
to participate in the political process. PACs facilitate the pooling of resources
and, in turn, enable larger and more focused contributions than the bar’s indi-
vidual employees and members otherwise would be able to make. By combining
these financial resources, the bar leverages individual contributions to increase
the “bang for the buck,” giving it a more influential voice and visible role in as-
sisting candidates who support its interests.

Establishing a PAC also may encourage members and employees to be-
come involved in the electoral process, many for the first time. The National
Association of Business Political Action Committees estimates that as many as
20 million Americans participate in the political process by giving voluntary
contributions to PACs.*

PAC:s can also facilitate the planning and organizing of fundraising events
by state and local bars and their lobbyists; these events may be more difficult for
an organization without a PAC.

In the end, of course, the purpose of a bar’s PAC is to enhance the bar’s influ-
ence on issues of importance to its members, the profession, and the justice system.

Drawbacks

While PACs enjoy many benefits, a number of burdens are also associated with
sponsorship of a PAC; many of these are administrative and may require the as-
sistance (and expense) of external consultants or legal counsel. For example, a
bar that decides to create a PAC will need the assistance of persons who will be

86. Steve Stockmeyer, Nat'l Assn of Business Political Action Comms., Why
Should We Have a PAC?, https://www.acli.com/SiteCollectionDocuments/ACLI/Why_
2bHave_2ba_2bPAC.pdf.
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responsible for operating it, and those persons must have a detailed understand-
ing of campaign finance regulations and bookkeeping skills. Since the PAC has
its own identity apart from the organization, separate bank accounts must also
be established and maintained to hold the PAC’s assets.

In addition, when an organization establishes a PAC, various reports and
forms must be completed and filed at regular intervals, in accordance with re-
quirements under the federal and certain state election laws. These registration
and reporting requirements, along with the related oversight by regulators, fur-
ther increase the potential for liability based on failure to make the proper filings
or comply with various other requirements.

As a practical matter, once an organization has established a PAC, it is also
likely to be inundated with—and must often say no to—many requests for con-
tributions, since candidates generally solicit contributions from a wide variety
of PACs on a routine basis. It may be more difficult for a PAC to contribute to a
challenger in an election since that may call unwanted, negative attention by the
incumbent to the PAC’s corporate affiliate.

In addition, dollar for dollar, PAC contributions may have less value than
individual contributions as a method to obtain face time with a candidate, in
part because many fundraising events carry a higher admission for PACs than
for individuals. On the other hand, PAC contributions are often the only realistic
option for a bar unless its leaders with name recognition in the state legislature
are willing to make contributions to particular candidates.

Finally, in creating a PAC, a bar may run the risk of relinquishing any claim
it previously had that it was “nonpolitical” or that its influence with a particular
legislative office was derived solely from the merit of its ideas, expertise, brand,
and constituent relationships. These important advantages, however, can go to
waste if the entity lacks the access it needs to get its voice heard by key lawmak-
ers. Furthermore, a bar concerned about such misperceptions can take steps to
structure its PAC to prevent it from being or appearing partisan.

Practical Issues

Beyond the pros and cons, there are some practical issues to consider as well
when the question whether to establish a PAC is under consideration.

Members’ Perspectives

A PAC provides a convenient way for members to make political contributions
to support a bar’s policy priorities. It also provides a way for members to channel
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requests for contributions so that the entity’s agenda may best be advanced. Some
members may resent being asked to contribute to the PAC, which may in turn have
an adverse impact on membership. On the other hand, other members may appre-
ciate the ability to support the association’s allies in such a direct way, and they may
even become more engaged in the political process and actively support the bar’s
objectives beyond financial contributions to the PAC. These are important consid-
erations for the leaders of a bar contemplating a new PAC to discuss with its board.

Avenues for Participation

Historically, there have been a number of avenues by which companies, unions,
and associations with significant and recurring legislative interests and politically
active officers could support lobbying efforts in the absence of a PAC. However,
many of these—such as providing honoraria for speaking engagements, paying
for travel, providing corporate air travel, sponsoring recognition events at na-
tional party conventions, to name a few—are now prohibited or strictly limited
at the federal level and in certain states. Therefore, state and local bars—whether
they have a PAC or are contemplating the creation of a new one—should con-
sult their particular state’s rules before engaging in any of these activities.*” The
restrictions on activities that can visibly demonstrate support for a candidate,
however, have magnified the potential value for and appeal of corporate PACs.

Need for a Robust PAC

A PAC that is only funded at a low level may prove ineffective and could be
an embarrassment for the organization. Some state bar PACs are only intended
to fulfill very limited purposes, such as buying tickets to campaign events, and
thus do not require a great deal of money. However, if a bar’s intention is to
demonstrate significant influence, a failure to raise sufficient funds could send
the opposite message. The initial decision is not one to be taken lightly, and the
bar’s leadership must commit to vigorously assist in promoting the value of PAC
contributions to members (e.g., through the use of meeting badges, stickers, or
other ways to voluntarily and visibly demonstrate who has contributed). There-
fore, state and local bars considering a PAC should review the annual donation
limits for a PAC (e.g., $5,000 per calendar year per individual to a federal PAC)
as well as any applicable state limitations.

87. One resource is the National Conference of State Legislatures’ Center for Ethics
in Government. For more information, see the NCSLs website at www.ncsl.org.
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Minimizing Partisan Appearances

A PAC can be effective without its organizational sponsors being considered
partisan. Accomplishing this objective depends on the PAC’s adopting and ad-
hering to contribution policies based upon transparent, nonpartisan criteria.
Contributions can be allocated to maintain an equal or at least rough, cumula-
tive balance between the two major political parties, although flexibility would
be needed to ensure that contributions are given at such times and places to
maximize effectiveness.

The PAC board would also need to determine whether the PAC should
give any contributions to challengers. This would help ensure the proper balance
and demonstrate not only that the bar’s friends will be rewarded, but that those
who do not support a bar’s priority issues may find the bar’s PAC contributing
to the other side.

Organization of the PAC

A bar’s PAC typically would be governed and administered by a diverse and
balanced board and officers selected by the bar’s leadership. Whom the bar ap-
points, from where, and how the bar appoints them may all have an influence
on the appearance of the bar’s PAC and its activities. Therefore, bars should con-
sider how they will use the PAC—e.g., through direct donations to campaigns,
purchasing political dinner tickets, or other political expenditures. The bar also
will want to consider appointing a PAC board that encourages some geopolitical
diversity.

PAC Administration

A number of reputable firms provide administrative support for PACs, ensuring
that recordkeeping and FEC filings are in full compliance with applicable laws.
While administration can be outsourced, the bar’s general counsel or outside at-
torney will need to oversee compliance with filing and disclosure requirements.

Conclusion

A PAC can strengthen a bar’s profile as an organization capable of securing ac-
cess to federal and state policymakers and exerting influence on issues that are
critical to the bar’s membership and society as a whole. Therefore, many state
and local bars would do well to consider their medium- and long-term govern-
mental affairs goals and then decide if a PAC is a tool that would help—or pos-
sibly hinder—their efforts to accomplish these goals going forward.



1

Compliance with Applicable
Disclosure Laws®

The first domestic lobbying registration act was passed by Congress in 1945.
Since then, federal lobbying laws have expanded significantly, and all 50 states
have adopted their own lobbying registration and reporting laws. Bar advocates
need to be aware of the kinds of activities that trigger registration requirements
and, once registered, the various disclosure and reporting responsibilities that
apply. As stated in Chapter 1, compliance with all applicable disclosure laws is
likely the most important single mandate for ethical lobbying, and each lobbyist
must make compliance a top priority. Noncompliance not only can be finan-
cially costly, but even the appearance of lobbying improprieties carries a sub-
stantial risk of harming an organization’s reputation.

This chapter focuses exclusively on federal lobbying laws. The various
state (and some local) laws differ significantly and would require far more space
than available in this Guide to summarize adequately. Therefore, bar advocates
should check their relevant state statutes to determine the type and level of ac-
tivities that may subject them to their state’s lobbying regulatory regime. The
National Conference of State Legislatures maintains an up-to-date chart on its
website of applicable state statutes, covering issues ranging from registration
and reporting requirements to related ethics and gift regulations.* Other state-
specific resources are available on the Internet as well.”

88. This chapter provides summary and anecdotal information only and is not in-
tended to provide legal advice. An organization that engages in advocacy activities should
review the applicable statutes or consult counsel to determine potential legal obligations.

89. Nat’l Conference of State Legislatures (NCSL), Lobbyist Regulation, http://
www.ncsl.org/research/ethics/lobbyist-regulation.aspx.

90. See, e.g., Bolder Advocacy, Summary of State Lobbying Registration Thresh-
olds (Sept. 2015), http://bolderadvocacy.org/wp-content/uploads/2015/09/NEW-State-
Lobbying-Registration-Thresholds.pdf.

97
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The Federal Lobbying Disclosure Act

The Lobbying Disclosure Act (LDA) is the primary federal statute governing
lobbying activities directed to the federal legislative and executive branches.”"
It was amended substantially by the Honest Leadership and Open Government
Act of 2007, which added new provisions that, among other things, increased
the frequency of lobbying activity reporting, provided for semi-annual reports
of political and other contributions by lobbyists to covered officials, and en-
hanced civil and criminal penalties for violations of the LDA.”

Although not authorized to issue regulations or to provide binding opin-
ions, the Secretary of the Senate and the Clerk of the House of Representatives
jointly publish a written Lobbying Disclosure Act Guidance (Guidance) that
provides valuable information, including illustrative examples of specific cir-
cumstances that do or do not meet the provisions of the Act.”> The Guidance,
which is available on both websites, is periodically updated, and referring to it
regularly is advisable. The websites also contain other resources to assist in LDA
compliance.”*

Registration

Bars engaging in federal advocacy activities generally either retain an external
lobbying firm or employ in-house lobbyists. If a bar retains an external lobbying
firm, that firm is responsible for complying with the applicable registration and
reporting requirements for each client under the LDA.

For bars that engage in lobbying through employees, there are several fac-
tors that determine whether registration is required. First, at least one employee
of the organization must meet the statutory definition of a lobbyist. The LDA
defines a lobbyist as any individual (1) who is either employed or retained by a
client for financial or other compensation, (2) whose services include more than

91. Lobbying Disclosure Act of 1995, 2 U.S.C. § 1601 et seq., amended by Honest
Leadership and Open Government Act of 2007, Pub. L. No. 110-81, 121 Stat. 735.

92. For a complete explanation of these and other federal laws governing lawyers
and lobbyists, see The Lobbying Manual: A Complete Guide to Federal Lobbying Law
and Practice (William V. Luneburg, Thomas M. Susman, and Rebecca H. Gordon eds.,
4th ed. 2009).

93. Secretary of the Senate and Clerk of the House of Representatives, Lobbying
Disclosure Act Guidance, http://lobbyingdisclosure.house.gov/amended_lda_guide.html or
http://www.senate.gov/pagelayout/legislative/g_three_sections_with_teasers/lobbyingdisc
.htm#lobbyingdisc=Ida (last reviewed Dec. 15, 2014 and revised Feb. 15, 2013).

94. Id.
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one lobbying contact; and (3) whose (federal) lobbying activities constitute 20
percent or more of his or her services’ time on behalf of that client during any
three-month period.” This definition excludes nonpaid lobbyists, so volunteer
participation in Washington, DC, lobby fly-ins will not trigger LDA coverage.

A lobbying contact is any oral, written, or electronic communication to a
covered official that is made on behalf of a client with regard to the formulation,
modification, or adoption of federal legislation, rules, regulations, programs,
policies, and executive orders, as well as other subjects enumerated in the LDA.*®
There are a notable number of exceptions to the definition of lobbying con-
tact, including media communications, testimony submitted to congressional
committees for inclusion in the hearing record, and written communications
requested by a covered official.”’

For the legislative branch, covered officials are Members of Congress and
their staff (or those acting as such) and elected or appointed officers of either
chamber of Congress. Covered executive branch officials include: the President;
the Vice President; officers and employees of the Executive Office of the Presi-
dent; officials serving in an Executive Level I-V position; senior members of the
uniformed services; and Schedule C employees.

Although the contact threshold is very low (for example, two phone calls
or one phone call plus one email to a covered official would suffice), the em-
ployee also must spend more than 20 percent of his or her work time engaged in
federal lobbying activities for that particular employer or client to be considered
a lobbyist with respect to that employer or client.

The LDA definition of lobbying activities is quite broad and encompasses
more than just the time spent directly communicating with covered officials.
Lobbying activities is defined as “[lJobbying contacts and any efforts in sup-
port of such contacts, including preparation and planning activities, research
and other background work that is intended, at the time it is performed, for use
in contacts, and coordination with the lobbying activities of others.”*® Examples
of lobbying activities could include time spent drafting a one-pager or other
materials to be provided to congressional staff or briefing an officer of the orga-
nization prior to a meeting with a Member of Congress.

Even if one or more of an organization’s employees meets the definition
of a lobbyist, the organization still may be exempt from registration if expenses

95.2 US.C. § 1602(10).
96.2 U.S.C. § 1602(8)(A).
97.2 US.C. § 1602(8)(B).
98.2 U.S.C. § 1602(7).
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incurred on lobbying activities do not exceed a specified monetary threshold.
An organization employing in-house lobbyists is not required to register under
the LDA unless its total expenses for lobbying activities exceed, or are expected
to exceed, $12,500 during a quarterly period. This amount is adjusted for infla-
tion every four years.

The LDA does not mandate any particular method for estimating lobbying
expenses. However, the Guidance provides two primary examples that organi-
zations might use to calculate lobbying expenditures. One method is to use the
total budget of the organization’s government affairs office or operation. This
would not be a preferred method for an organization that may spend a major-
ity of its advocacy resources on nonfederal or nonlobbying activities. The other
method is to estimate expenses according to allocable staff hours, overhead, and
other reimbursed expenses. The Guidance provides this illustration:

An organization employing in-house lobbyists might choose to estimate
lobbying expenses by asking each professional staffer to track his/her per-
centages of time devoted to lobbying activities. These percentages could be
averaged to compute the percentage of the organization’s total effort (and
budget) that is devoted to lobbying activities. Under this example, the orga-
nization would include salary costs (including a percentage of support staft
salaries), overhead, and expenses, including any third-party costs attribut-
able to lobbying.”

Whatever method is chosen, as long as an organization has a reasonable
system in place to estimate lobbying expenses and adheres consistently to that
system, it will likely meet the LDA’s requirements.

If the organization meets the criteria for registration, it must be completed
within 45 days after the lobbyist is employed or the first lobbying contact is
made, whichever comes first. Once an organization is registered, it must comply
with all applicable reporting and other requirements under the LDA unless and
until that registration is terminated.

Reporting
The core reporting requirements for lobbying organizations under the LDA in-

clude quarterly lobbying activity reports and semi-annual political contribution
reports. Organizations may also need to update their registration information.

99. Lobbying Disclosure Act Guidance, supra note 6.
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LD-2 Lobbying Activity Report. Lobbying activity reports must be filed no later
than 20 days after the end of each quarter. Each quarterly report must contain:

o a list of specific issues for which the organization engaged in lobbying
activities;

« the houses of Congress and federal agencies contacted;

« the names of employees who acted as lobbyists; and

o a good-faith estimate of the total lobbying expenditures by the

organization.

LD-203 Political Contribution Report. To address concerns regarding the con-
nection between lobbying and political contributions, lobbyists, and lobbying
organizations registered under the LDA also must report semi-annually a range
of political donations and expenditures made directly or through any political
action committee controlled by the registrant. Reportable LD-203 expenditures
include:

« donations of $200 or more to any federal candidate, political party com-
mittee, or leadership PAC;

o funds paid for an event to honor or recognize a covered legislative or
executive branch official;

« funds paid to an entity named for a covered official or to another entity
in recognition of such official;

o funds paid to an entity established, maintained, or controlled by a cov-
ered official;

« funds paid for a meeting, conference, or other event held by or in the
name of a covered official; and

« donations of $200 or more to a presidential library and inauguration
committee.

The LD-203 report also requires lobbyists and lobbying organizations to
certify that they have read and are familiar with the House and Senate gift and
travel rules and that they have not knowingly violated those rules. Each regis-
tered lobbyist is required to personally file an individual report and the lobbying
organization is required to file one institutional report.

Both LD-2 and LD-203 reports must be filed electronically and are avail-
able to the public through an online searchable database maintained by the of-
fices of the Clerk of the House and Secretary of the Senate.



102 “All Politics Is Local”

Enforcement

The Secretary of the Senate and Clerk of the House review LDA registrations
and reports for accuracy and timeliness and will issue a notification in writing
to lobbyists or organizations that have either submitted defective filings or that
may have otherwise failed to comply with the LDA. If an appropriate response in
not received within 60 days, they must notify the U.S. Attorney for the District of
Columbia of the lobbyist’s noncompliance. Failure to comply with the LDA can
lead to the imposition of both civil and criminal penalties.

In addition, the Government Accountability Office is required to perform
random audits of LDA reports and annually evaluate compliance with and en-
forcement of the Act. Organizations subject to an audit may be asked for doc-
umentation to justify the information included in the quarterly lobbying and
semi-annual political contribution reports. The House and Senate are required
to maintain six years of records for each registrant, so an organization may want
to keep documentation and reports for at least that period of time as well.

Gift and Travel Rules

Any individual or organization that interacts with federal legislative or executive
branch officials should be aware of the applicable ethics rules. However, this is
particularly important for those registered under the LDA because lobbyists and
lobbying organizations are subject to more restrictive gift and travel rules for
both the legislative and executive branches than are nonlobbyists. Organizations
must keep these rules in mind when planning events, whether in Washington or
at home, and site visits.

The Senate and House have separate ethics rules governing gifts and travel,
but they contain many identical or substantially similar provisions.'” The defi-
nition of a gift is any gratuity, favor, discount, entertainment, hospitality, loan,
forbearance, or other item having monetary value. The term includes gifts of
services, training, transportation, lodging, and meals. Both gift rules contain a
ban on gifts from lobbyists, provide a monetary limit on gifts from others, and
have a lengthy list of exceptions to the definition of a gift. These exceptions in-
clude commemorative items, books and other educational items, and honorary
degrees and awards.

100. Up-to-date information on congressional gift and travel rules is posted on
the websites of the House Committee on Ethics (https://ethics.house.gov) and the Sen-
ate Select Committee on Ethics (http://www.ethics.senate.gov/public/index.cfm/home).
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There are exceptions to the several gift rules that may be useful to organi-
zations hosting events in Washington or at home. One is that food and refresh-
ments of “nominal value” are not considered gifts. This has been interpreted to
mean something less than a full meal, such as pastries and hors doeuvres, or
other finger foods.

The other exception is for “widely attended events” In appropriate cir-
cumstances, this exception may be used for receptions and dinners, but it could
also include complimentary attendance at conferences, conventions, and other
events. The primary criteria for an event to qualify as widely attended is that:
(1) there must be more than 25 noncongressional attendees; (2) attendance must
be open to a diverse group of persons from an industry or profession; and (3) the
Member of Congress or staff person must determine that attendance is appro-
priate to the performance of his or her official duties.

Another exception allows the acceptance of commemorative items, includ-
ing plaques and trophies, and for other bona fide, nonmonetary awards pre-
sented in recognition of public service. To qualify under the first exception, the
item must be presented to the covered official in person, be commemorative in
nature, and may not have significant utilitarian or artistic value”

Gifts to federal executive branch employees, likewise, are restricted by fed-
eral law and regulation. Gift regulations for the entire executive branch have
been promulgated by the Office of Government Ethics (OGE).'"" Agencies, in
consultation with OGE, also have promulgated specific gift restrictions for their
own employees. OGE regulations prohibit all federal employees from accept-
ing gifts from a “prohibited source”'*® except under circumstances similar to
those specified in the House and Senate gift rules. Executive branch appointees
must adhere to even stricter rules: upon taking office, President Obama issued
an executive order that, among other things, prohibits executive branch appoin-
tees from accepting gifts from registered lobbyists or lobbying organizations that
otherwise would be allowed under the OGE gift rule exception for widely at-

tended events.!*®

101. 5 C.ER. § 2635.

102. A prohibited source under the regulation is defined as “any person who:
(1) Is seeking official action by the employee’s agency; (2) Does business or seeks to
do business with the employee’s agency; (3) Conducts activities regulated by the em-
ployee’s agency; (4) Has interests that may be substantially affected by performance or
nonperformance of the employee’s official duties; or (5) Is an organization a majority of
whose members are described in paragraphs (d) (1) through (4) of this section. 5 C.ER.
§2635.203(d)(1)-(5).

103. Exec. Order No. 13490, 74 Fed. Reg. 4673 (Jan. 21, 2009).
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There also are significant restrictions on privately funded travel, partic-
ularly for lobbyists and lobbying organizations. For example, an organization
that employs in-house lobbyists (or retains a lobbying firm) generally may only
fund domestic travel for Members of Congress for a duration of two days and
one night. In addition, lobbyists working for the organizations are not allowed
to plan, organize, or arrange the travel, nor may they accompany a Member of
Congress or congressional staff during transportation. Executive branch em-
ployees also are prohibited from accepting privately funded travel except under
specified circumstances, as determined by each agency.'™

Bars considering sponsoring various types of events or trips should care-
fully consult all appropriate rules to ensure that the planned activity is struc-
tured in a way that enables the desired invitees to participate.

Best Practices

One person should be responsible for keeping abreast of developments in lob-
bying disclosure and ethics rules and ensuring that the bar and its employees
comply with all applicable registration and reporting requirements. In addition,
the bar should establish a compliance program that includes several key compo-
nents, such as maintaining a system that enables staff to record hours engaged
in lobbying activities and providing regular training on rules and reporting re-
quirements. Because each state has different gift and travel restrictions appli-
cable to government officials—some of which, like the federal rules, are more
strictly applied to lobbyists—the bar should have a clear understanding of which
state’s rules apply and ensure that they are carefully followed.

104. 31 U.S.C. § 1353; 41 C.ER. § 304.
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NABE GR and GAO

Government Relations Section, National Association
of Bar Executives (NABE GR)

The Government Relations Section of the National Association of Bar Execu-
tives (NABE GR) was created in 1983 for the purpose of establishing “a forum
to provide education and information to employees of bar associations and
their officers in regard to the formation, implementation and improvement of
legislative affairs programs” at the state and federal levels.'” NABE GR helps
to coordinate the exchange of information and advocacy techniques among
state governmental relations programs on key issues affecting the legal pro-
fession at the state level. It also operates as an informal exchange and clear-
inghouse for current legislative trends affecting lawyers at the state level.'*
Another key role of NABE GR is to coordinate with GAO to establish and
maintain a network for action on key issues that affect the legal profession at
the national level.

Membership in NABE GR is open to any member of NABE, which is an
affiliate of the ABA and receives administrative support from the ABA’s Division
for Bar Services. The Section is comprised of 50 to 60 members. This relatively
modest number reflects the fact that not all bar associations have a designated

105. Nat'l Assn of Bar Execs., Bylaws of the NABE Section on Governmental Re-
lations, Article IL.A, available at http://c.ymcdn.com/sites/www.nabenet.org/resource/
resmgr/GR/grbylaws1206.pdf.

106. Additional information about NABE GR is available on the Section’s website
at http://www.nabenet.org/?page=GR.

105



106 “All Politics Is Local”

staff member assigned to governmental relations duties. NABE GR is led by five
officers and a Council comprised of the officers and four additional members.'"”

For many years, NABE GR has provided numerous tangible benefits to
its members and to bars in general. Prior to becoming a section, NABE GR
published its first Manual of Legislative Techniques, which was prepared in rec-
ognition of the growing need for professional associations, especially bar asso-
ciations, to advocate for their members in the state legislatures and in Congress.
Since the Manual’s initial publication in 1975, NABE GR has updated it periodi-
cally; the last edition was published in 2006.

NABE GR regularly meets with GAO to discuss and help coordinate advo-
cacy efforts with respect to legislation on issues of concern to the legal profes-
sion. NABE GR and GAO also cosponsor an annual State Legislative Workshop
to exchange ideas, techniques, and knowledge, and to develop greater camarade-
rie among ABA and state and local bar lobbyists. The Workshop usually rotates
annually between Washington, DC, and state capitals.

Governmental Affairs Office, American
Bar Association (GAO)

GAO serves as the advocacy arm of the ABA with respect to public policy issues.
Situated in Washington, DC, GAO is comprised of a Director, eight lobbyists,
and several support staff. Each GAO lobbyist is responsible for handling a num-
ber of different policy issues.'”®

GAO performs several important functions in the federal governmental
affairs area. First and foremost, GAO is responsible for lobbying Congress and
the Executive Branch on federal issues on which the ABA House of Delegates or
Board of Governors has adopted a policy position. GAO lobbyists concentrate
their advocacy efforts on the ABA’s Legislative and Governmental Priorities, a
focused list of approximately eight to 10 legislative issues of critical importance
to the ABA. This list is established by the ABA Board of Governors at the start of

107. The current officers and other Council members of NABE GR are listed on
the Section’s website at http://www.nabenet.org/?GRLeadership, and include bar profes-
sionals from eight states and an Ex Officio Council Member from the ABA Governmen-
tal Affairs Office.

108. See ABA Governmental Affairs Office, American Bar Ass'n, Staff Con-
tact Information and Legislative Responsibilities, http://www.americanbar.org/groups/
departments_offices/government_affairs_office/contact_us.html, or call the GAO’s
main number at 202-662-1760.
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every Congress.'” GAO also assists ABA entities in lobbying for additional ABA
policies that are important to the entity.

GAO lobbyists analyze bills, draft policy letters, comment on proposed agency
rules, and prepare other advocacy materials for distribution to Congress, the White
House, and key federal agencies. GAO lobbyists meet frequently with congressional
staff and agency officials to advocate ABA policy positions, and they periodically
accompany ABA leaders on similar visits with congressional staff or with Members
of Congress. GAO seeks opportunities for the ABA to testify on issues of priority
importance before congressional committees or other governmental bodies.

GAO engages in grassroots and grasstops lobbying by enlisting ABA vol-
unteers to lobby their Members of Congress on issues of special importance to
the Association. GAO utilizes a variety of advocacy tools, including social me-
dia, when engaging its grassroots and advocating on behalf of the association.

When lobbying on issues that are of broad interest to the legal profession,
GAO also frequently enlists the assistance of its state and local bar allies by send-
ing legislative action alerts urging each of those bars to contact its own state’s con-
gressional delegation on the issue in question.'” In addition to ABA-initiated joint
lobbying activities on the federal level, state and local bars initiate joint lobbying
activities on the state level by reaching out to GAO to enlist the ABAs lobbying as-
sistance on a state justice system issue that also is supported by broader ABA policy.

GAO also sponsors an annual grassroots lobbying program called ABA Day
in Washington that is designed to facilitate joint lobbying by ABA, state, and lo-
cal bar leaders, and NABE GR professionals on several specially selected priority
issues of great importance to the organized bar. ABA Day in Washington 2015
included the participation of 49 states and the District of Columbia and resulted
in lobbying visits to over 400 congressional offices over a three-day period.

Tips for Working Effectively with NABE GR
and GAO on Policy Issues
There are several specific steps that state and local bar professionals can follow

in order to work even more effectively with NABE GR and GAO on issues of
mutual interest. For example, bar professionals can:

109. See American Bar Assn, ABA Legislative and Governmental Priorities for
2015, available at http://www.americanbar.org/advocacy/governmental_legislative_
work/priorities_policy.html.

110. The Appendix, infra, contains an example of an ABA action alert to state and
local bars.
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o Join NABE GR and become active in the Section. In addition to the
many benefits of being a NABE GR member, the Section also offers sig-
nificant leadership opportunities for state bar professionals.'"!

o Regularly attend and participate in the annual ABA Day in Washington
grassroots lobbying program held each spring.'"

 Join and participate in the ABA Grassroots Action Team (GRAT),
directed and managed by the GAO.'"

« Bookmark and regularly refer to NABE GR’s Resources Page, avail-
able at http://www.nabenet.org/?GRResources. It contains a wealth of
useful information, including links to many other helpful state and
federal websites.

« Bookmark the GAO Website to keep abreast of national legislative
developments of concern to lawyers.
http://ambar.org/govaffairs.

o Sign up for a free email subscription to the ABA Washington Letter,
the monthly GAO newsletter reporting on developments in Congress
and the executive branch of importance to the legal profession and
related ABA legislative activities.'"*

o Follow GAO on Twitter at https://twitter.com/ABAGrassroots.

o (http://www.fec.gov/pubrec/cfsdd/cfsdd.shtml) and the Campaign
Finance Information Center (http://www.campaignfinance.org/states/
index.html).

111. Information regarding membership in NABE GR is available at http://www
.nabenet.org/?page=GR.

112. Information regarding the next ABA Day in Washington is available at www
.ambar.org/ABADay.

113. Information on the ABA Grassroots Action Center, and instructions for
joining GRAT, are available on the GAO website at http://aba.aristotle.com/Public
.aspx¢NavID=1.

114. Please email Rhonda.McMillion@americanbar.org to request monthly elec-
tronic delivery of the ABA Washington Letter.



Conclusion

As the primary voice of the legal profession in their respective jurisdictions,
state and local bars have a unique ability to lobby and influence state legislators,
Members of Congress, and state and federal agency officials on a wide range of
issues important to lawyers and the overall legal system. This is especially true
with respect to issues involving the lawyer-client relationship, the administra-
tion of justice, and other core legal issues. To realize their full potential, however,
bars and their advocates must utilize all of the appropriate lobbying tools at their
disposal.

While the advocacy tools and methods outlined in this Guide are many
and varied, not all of these techniques will apply or be effective in every situ-
ation. Some lobbying campaigns will be carried out as a joint effort with other
advocacy groups; other will require letters from the bar to legislators at criti-
cal junctures in the legislative process; in-person lobbying visits from bar lead-
ers and other bar members who know the legislator well; delivering testimony
at hearings; and creation of a grassroots action plan. Other issues may be best
addressed through informal outreach and relationship building with legislative
staff; skillful use of PACs; or building public support through the effective use of
social media. Regardless of the advocacy techniques chosen, it is always critical
to set priorities, develop an effective lobbying strategy, and make a concerted ef-
fort to ensure that all of the bar’s lobbying activities comply fully with all relevant
ethical standards and disclosure laws.

The ABA Governmental Affairs Office and the NABE Governmental Rela-
tions Section are pleased to provide the bar community with this practical advo-
cacy Guide and hope that you find it helpful.

109
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1. Sample Letters from State Bars
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2. Sample Letter from ABA
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1. Sample Fact Sheet
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2. Sample One-Pagers
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Sample Alert from ABA to Bars
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2. Sample Traditional Action Alert
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3. Sample Social Media Campaign
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