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Buckle Your Seatbelts:
Employment Taxes are Back in Vogue
and It Will Be a Bumpy Ride—The IRS
and Department of Justice Tax Division
are on the Hunt
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Employment Tax Matrix
– Joe tax evader who never intended to file return or pay
tax
– Bill’s bad business troubles
•
•
•

Government cut off money
Unexpected events
Lack of business skills

– Bill’s actions after non-payment of employment taxes.
•

Claimed withholding on 1040
»
»

•
•
•

Never thought about it
Thought about it and claimed withholding nonetheless

Received direct business benefits (salary)
Received Indirect business benefits (expenses)
Never enjoyed 1 cent of benefit from the day the employment
taxes stopped being paid
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BUCKLE YOUR SEATBELTS
– Knowledge shown by:
•

•
•

IRS Revenue Officer interviews with your client, explains what a
responsible person is, warns against paying other creditors before
paying employment taxes, and specifically informs the client of the
duty to file and pay employment taxes
Beware of IRS Form 4180 signed by taxpayer
Letter 903 (with Notice 931) will be sent out each quarter
»

•
•
•
•

Multiple trial exhibits and counts

Responsible person fails to pay employment taxes and claims
withholding on their own personal tax return anyway
Inability to pay the bills does not negate knowledge or willfulness
Prior TFRP violation (serial employment tax abuser)
Payment of TFRP does not negate knowledge or willfulness on
continuing liability

See Caryn D. Finley, attorney (criminal enforcement section, Southern Region) DOJ Tax Division December 11, 2015 Remarks 2015 TNT 240-4
(December 14, 2015) Civil Employment Tax Enforcement. AIDS Criminal Enforcement.
.
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WHY ARE EMPLOYMENT TAXES IN VOGUE
ONCE AGAIN?
– Why? Follow the money
•

•
•

In looking at tax enforcement, DOJ Tax and the IRS are on track
with their attacks on offshore noncompliance and tax shelters
while they are stemming the flow of improper refunds due to ID
theft
So where is the next hot area of noncompliance? The answer is
old-fashioned employment tax violators
As of September 2015, the cumulative amounts of unpaid Forms
941 was $59 billion

IRS CFO

5

WHY ARE EMPLOYMENT TAXES IN VOGUE
ONCE AGAIN?
– While a business owner who fails to pay the
IRS employment taxes may consider it a simple
paper-free loan from the government, the
government considers it to be theft
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IRS EARLY INTERACTION INITIATIVE
−
−
−
−
−

Targeted at employers who appear to be falling behind on
employment tax payments through a sophisticated algorithm
Even before an Employment Tax Return is filed
Expect letters (903 Letters), automated phone messages,
“other communications,” and, in some cases, a visit from an
IRS Revenue Officer
The Letter 903, “You Haven’t Deposited Federal Employment
Taxes” will be useful in employment tax prosecutions as it is
sent to the employer every time a payment is missed
The 903 Letter can be used to demonstrate to a jury that the
employer had notice

IRS Newswire IR-2015-136, December 8, 2015.
See Caryn D. Finley, attorney (criminal enforcement section, Southern Region) DOJ Tax Division December 11, 2015 Remarks 2015 TNT 240-4
(December 14, 2015) Civil Employment Tax Enforcement Aids Criminal Enforcement.
.
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IRS EARLY INTERACTION INITIATIVE
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IRS EARLY INTERACTION INITIATIVE
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METHODS TO EXPONENTIALLY INCREASE THE AMOUNT
OF UNPAID EMPLOYMENT TAXES AND PEOS

– A single company is limited to the amount of
employment taxes it can accumulate based on
the number of employees and the amount of
payroll
•

•

It is not uncommon to see a company incur a large
employment tax debt and then simply abandon the
business and set up a new one
There are employers who serially fail to pay
employment taxes (many times accompanied by a
failure to file as well) and continually open new
companies known as “pyramiding”

www.irs.gov/uac/Employment-Tax-Evasion-Schemes
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METHODS TO EXPONENTIALLY INCREASE THE AMOUNT
OF UNPAID EMPLOYMENT TAXES AND PEOS
– Another way employers may substantially increase
amounts of unpaid employment taxes is to
establish a business that leases employees to a
number of other businesses, such as a professional
employer organization or PEO
•

•

There is a big danger when PEO fails to pay the employment
taxes that have been withheld from the leased employees. The
PEO failure will not necessarily relieve the owner from potential
trust fund recovery penalty exposure or the business from the
taxes already paid to the PEO
Popular with businesses that lease employees because they
can avoid all the administrative burdens of having employees
that far exceed the federal tax withholding, payment and
reporting obligations for the employees

Bruner v. Baker, CA-10, 506 F.2d 1021 n.1 (2007)
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CERTIFIED PEOS
−
−

The Tax Increase Prevention Act of 2014 requires the IRS to
establish a voluntary certification program for professional
employer organizations (PEOs)
Certified Professional Employer Organization means “a person who
applies to be treated as a certified professional employer
organization and meets the following requirements:
•
•
•
•
•

Meets requirements as the Secretary may establish with respect to tax
status, background, experience, business location, and annual
financial audits
Satisfies bond and independent financial review requirements on an
ongoing basis
Computes its taxable income using the accrual method unless the
Secretary approves another method
Agrees to verify on a periodic basis that it continues to meet these
requirements
Agrees to notify the Secretary of any change that materially affects the
continuing accuracy of any agreement or information that was
previously made or provided
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CERTIFIED PEOS
− The IRS plans to begin accepting applications for
PEO certification beginning July 1, 2016
− As part of the certification program, the act
requires the IRS to:
•
•
•
•
•

complete background, credit and tax compliance
checks of PEOs
verify the PEO has an active and approved surety
bond
verify the PEO satisfies the service agreement and
financial review requirements
collect a user fee
provide public disclosure of certified PEOs and any
whose certification has been suspended or revoked
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THE TRUST FUND RECOVERY PENALTY
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THE TRUST FUND RECOVERY PENALTY
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THE TRUST FUND RECOVERY PENALTY
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THE TRUST FUND RECOVERY PENALTY
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INJUNCTIVE RELIEF UNDER
SECTION 7402(a)
−

7402(a): The district courts of the United States at the instance of
the United States shall have such jurisdiction to make and issue in
civil actions, writs and orders of injunction, and of ne exeat
republica, orders appointing receivers, and such other orders and
processes, and to render such judgments and decrees as may be
necessary or appropriate for the enforcement of the internal
revenue laws. The remedies hereby provided are in addition to
and not exclusive of any and all other remedies of the United
States in such courts or otherwise to enforce such laws

−

IRM 5.17.4.17.1: Before seeking an injunction the Service should:
(A) exhaust all administrative remedies, (B) Consult with Counsel
where the taxpayer has previously abandoned other business
ventures, leaving unpaid and uncollectible tax liabilities; and (C)
Refer to IRM 5.7,2, Trust Fund Compliance, Letter 903 Process
and IRS 25.1.8.2. Trust Fund Violations
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INJUNCTIVE RELIEF UNDER
SECTION 7402(a)
−

IRM 5.17.4.17, Civil Injunctions under IRC 7402(a) to Restrain
Pyramiding: Federal district courts have jurisdiction to issue
injunctions under IRC § 7402(a). Injunctions can be obtained to
restrain the future conduct of any person when necessary or
appropriate to enforce the internal revenue laws….Suits for
injunctions may be appropriate against employers and their
responsible officers who have a history of pyramiding federal trust
fund taxes and who continue to do so

−

IRM 5.7.2.2 (5): If the taxpayer has previously abandoned other
business ventures, leaving unpaid and uncollectible tax liabilities,
consider seeking a civil injunction to stop further pyramiding

−

IRM 25.1.8.2, Trust Fund Violations: When initial indicators of fraud
are identified and warrant potential fraud development, ROs should
consider the potential for…Civil Injunction
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INJUNCTIONS - PROHIBITIONS
− Injunction Prohibitions
•
•
•
•
•

Failure to timely file employment tax returns
Failure to timely pay employment tax deposits
Transfers or assignment of property
Obtaining a new EIN or operating a new business
Operation of business by the owner without a
receiver
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INJUNCTIONS - CONTEMPT
− Civil Contempt
•
•
•

Coercive in nature
Avoid additional adverse actions by confirming
behavior to a court order
Carries the keys of his prison in his own pocket

− Criminal Contempt
•
•
•

Punitive in nature
Cannot avoid the consequences through subsequent
compliance
Is furnished no key and cannot shorten the term by promising
not to repeat the offense
21

PROSECUTION OF CRIMINAL
EMPLOYMENT TAX MATTERS
− In fiscal year 2015, there were 102 employment tax
evasion investigations opened, with 80 prosecution
recommendations and 62 sentencings, with a 77.4
percent incarceration rate
•

The average sentence to serve was 24 months

www.irs.gov.uac.Statistical-Data-Employment-Tax-Evasion
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AVAILABLE CRIMINAL STATUTES
− Willful Failure to Collect, Account For or
Pay Over Tax (26 U.S.C. § 7202)
− Tax Evasion (26 U.S.C. § 7201)
− False Return (26 U.S.C. § 7206(1))
− Obstruction (26 U.S.C. § 7212(a))
− Conspiracy to Defraud (18 U.S.C. § 371)
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WILLFUL FAILURE TO COLLECT,
ACCOUNT FOR OR PAY OVER TAX
28 U.S.C. § 7202

Elements:
1. Duty to Collect, Account for, and Pay Over
a Tax (a/k/a responsible party);
2. Failure to Collect, Truthfully Account for,
or Pay Over the Tax; and
3. Willfulness
Penalties:
– Felony
– 5 years imprisonment
– $250,000 fine
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PROSECUTION OF CRIMINAL
EMPLOYMENT TAX MATTERS
− IRC Section 6672 is strikingly similar to
IRC Section 7202
− A large majority of criminal investigations
come out of the IRS Collection Division
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TAX EVASION
26 U.S.C. § 7201
Elements:
1. Affirmative Act of Evasion
2. Tax Due and Owing
3. Willfulness

Penalties:
– Felony
– 5 years imprisonment
– $250,000 fine
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FALSE RETURNS
26 U.S.C. § 7206(1)
Elements:
1. Made and Subscribed a Return that was false
as to a material matter
2. Signed under penalty of perjury
3. Defendant did not believe the return was true
and correct as to every material matter
4. Willfulness
Penalties:
– Felony
– 3 years imprisonment
– $250,000 fine
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OBSTRUCTION
26 U.S.C. § 7212(A)
Elements:
1. Corrupt
2. Endeavor
3. To obstruct or impede the due
administration of the Internal Revenue
Code
Penalties:
– Felony
– Three years imprisonment
– $250,000 fine
28

CONSPIRACY TO DEFRAUD
18 U.S.C. § 371
Elements:
1. Agreement by two or more people to commit an
offense against the United States or defraud the
United States
2. Defendant knowingly and voluntarily participated
in the conspiracy
3. Overt act in furtherance of the conspiracy
Penalties:
– Felony (assuming the underlying offense which
is the object of the conspiracy is a felony)
– Five years imprisonment
– $250,000 fine
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