5YL
RESOLUTION 5YL
AMERICAN BAR ASSOCIATION
YOUNG LAWYERS DIVISION
RECOMMENDATION
RESOLVED, that the American Bar Association urges the governing bodies of state and
territorial bar examinations to adopt a uniform bar examination.

5YL
REPORT
Introduction
The uniform bar exam is finally here, with two states committed to administering the
exam in February 2011 and many other states considering whether to join them. It is an idea that
is long overdue. Administering duplicative exams throughout the United States is wasteful and
serves only to increase the expense of a test taken mostly by recent law school graduates saddled
with considerable student loan debt. A uniform bar exam would better test legal proficiency and
would still allow each state or territory to ensure that bar admission candidates have adequate
knowledge of local law. In reality, though, as it exists in most states and territories, the bar exam
is essentially a uniform exam, given that it tests the same general issues of law with little to no
emphasis on local variation. Formally adopting a uniform exam is simply the next logical step.
The Bar Exam: A Brief History
Although many consider the written bar exam a sacred institution, its history is actually
shorter than many realize and it has been in a state of flux for must of its existence.
Massachusetts was the first state to institute a written bar exam in 1855.1 At that time, most
examinations for admission to bars were conducted orally, either before a judge of the court or
by one or more other lawyers.2 Interviews ranged from rigorous examinations of legal
knowledge and character and fitness to perfunctory affairs.3 Massachusetts’ first experiment
with a written exam was rather short-lived, lasting until 1859, but it was later revived in 1876.4
New York introduced a written exam in 1877.5 Other states soon followed suit, but some kept an
oral component to the exam well into the 20th Century. Early bar exams focused on rote learning
and basic literary skills and therefore “failed to function as effective tests of competence.”6
It was not until the late 19th Century that states began to establish boards of bar examiners
to handle drafting and administering bar exams. New Hampshire was the first to do so in 1876,
and other states followed its lead starting in 1890.7 In 1931, the National Conference of Bar
Examiners (NCBE) was founded “to provide ‘a national organization through which state boards
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of bar examiners could cooperate with each other, with the law school community, and with the
organized bar.’”8
In the late 1960s, the NCBE began a concerted effort to examine proposals to improve
state bar examinations. The “Eckler Committee” (named after Ohio attorney John Eckler) was
formed for that purpose. One of its first observations was that most states were doing about the
same thing, so there was a great deal of duplication of effort.9 Although early proposals to
address this problem included a “National Bar Examination,” those were rejected as they implied
a loss of local control.10 Committee members therefore settled on a “Multistate Bar
Examination” (MBE) – a voluntary, uniform, multiple-choice exam offered twice a year that
state bar examiners could adopt. The first such exam was offered in February 1972.11 It is now
offered in 48 states, the District of Columbia, Guam, Saipan and the U.S. Virgin Islands.12 The
MBE has not only improved the scope and quality of bar exams, but it has solved immense
logistical problems in administering bar exams throughout the country.13
Later, the NCBE developed the Multistate Professional Responsibility Examination
(MPRE), which was first used in March 1980.14 All states and territories, except Maryland,
Washington, Wisconsin and Puerto Rico, rely on this exam.15 Shortly after, the NCBE instituted
the Multistate Essay Examination (MEE), which was first administered in six states in July
1988.16 This test consists of pretested essay questions developed by a staff of law professors.
The essay questions raise issues from approximately 10 areas of the law.17 Presently, 26 states or
territories use the MEE.18
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The last uniform test produced by the NCBE was the Multistate Performance Test
(MPT), which was introduced in 1997.19 This portion of the bar exam grew out of a report by
the ABA Task Force on Law Schools and the Profession in the early 1990s (the “MacCrate
Report”).20 This report called for a greater concentration on skills training for law students and
“recommended that bar exams be modified to include the evaluation of fundamental lawyering
skills.”21 The MPT is designed to test basic lawyering skills by “requiring the applicant to
complete a task that a beginning lawyer should be able to carry out. The materials simulate
materials a lawyer would use in practice to complete a legal task.”22 States “have embraced the
MPT as a way of fully examining competence by testing the MacCrate skills.”23 As of 2010, 34
states and territories are using the MPT in their bar examinations.24
As one can readily tell from the history of the written bar exam, there has been steady
progress toward a uniform bar exam. Given that nearly all states and territories use the MBE and
the MPRE, and most utilize some portion of other NCBE uniform examinations, we are
essentially using a uniform bar examination in many states and territories today.25
Uniform Bar Exam: What It Means
The idea for a uniform bar exam has been in discussion for most of the past decade. In
August 2002, the ABA Commission on Multijurisdictional Practice “recognized that geography
no longer dictated the substantive law a lawyer would practice, nor the location in which that
practice would take place.”26 Also in 2002, representatives from the ABA, the Association of
American Law Schools, NCBE, and the Conference of Chief Justices formed a working group on
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“Legal Education and Bar Admission.”27 At the working group’s 2004 conference, members
expressed frustration over the wide variation in passage rates of bar examinations and with the
bar exam in general.28 In response the Bar Admissions Committee of the ABA Section of Legal
Education and Admissions created a subcommittee to consider the use of a uniform bar exam.
Shortly after, the Bar Admissions Committee endorsed the uniform bar exam.29 Throughout this
time, the NCBE has been working through special committees to develop such an exam.30
The NCBE has established the parameters of how this exam would work, though these
parameters are, of course, subject to change based on how the initial uniform bar exam is
received. The test would consist of a single exam administered at the same time in all states and
territories that adopt it, much like the MBE.31 Cut-off scores for passage may vary based on
individual state and territory standards, but each portion of the test would have the same weight
and the MEE and MPT would be scaled to the MBE.32 States and territories would retain control
over grading the essay portions, though grading will be based on uniform criteria established by
the NCBE.33 Jurisdictions will retain control over who may sit for tests, character and fitness
determinations, ADA decisions, and educational requirements.34 Scores would be transferable to
any state that has adopted the uniform exam.
At this point, two states (Missouri and North Dakota) have signed on to administer the
uniform exam in February 2011.35 As many as 30 other states are reportedly considering
adopting the uniform test.36
States which desire to ensure that candidates have knowledge of local law can meet this
need in various ways. For instance, states can still utilize a local exam and integrate it into the
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uniform exam – either through extra time during the two days in which the uniform exam is
administered or through a third day of testing.37 States could also ensure a basic level of
competency through “bridge the gap” CLE programs, which many states offer anyway. The
reality is, though, that most states are not testing local law to any considerable degree on current
bar examinations, and candidates can pass most bar examinations by studying a core set of
subjects, paying little to no attention to local variation in the law.
The benefits of a uniform exam are numerous. First, such an exam would better reflect
the reality that firms and practices have become multi-jurisdictional and global. Tests of legal
competency should therefore emphasize cross-jurisdictional topics.38 Furthermore, lawyers, like
all professionals, are increasingly mobile, changing firms and locations more than ever.39 A
uniform exam would make it easier for lawyers to gain admission in multiple jurisdictions by
being able to transfer scores from one to the other. Given the state of the legal job market, this
need is particularly acute today. Law school graduates without jobs cannot know where their
practices will ultimately land. This can force them to take multiple exams, adding thousands of
dollars to their already-considerable debt load.40 A uniform exam would offer some relief to this
problem.
Moving toward a uniform bar exam would also align the legal field with other
professions, including medicine, which utilize a uniform exam for board licensure.41 The
common reaction to this statement is that medicine should be uniform. After all, a pancreas is a
pancreas, whether it is in Missouri or New York. In reality, though, state medical board license
examinations varied considerably to reflect the different diseases and medical conditions that
afflict different regions and ethnic populations. Lyme Disease, for instance, may be common in
Connecticut, but it is virtually nonexistent in Montana. Nevertheless, in the late 1980s, the
National Board of Medical Examiners went through the same process that the NCBE is going
through now and worked to establish a uniform exam. This exam ensured competency of
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medical professionals while at the same time easing the expense for state and territorial medical
boards of administering separate exams across the country.42
A uniform bar exam would also level the playing field and would reduce the wide
disparities that currently exist in bar exam passage rates. The ultimate goal of bar exams is to
protect the public by ensuring minimum levels of competency in the legal profession. The
current regime fails to do so in the sense that no consumer can truly know what it means for a
lawyer to have “passed the bar.” Passing a bar exam in one state is completely different than
doing so in another, and no consumer could reasonably be able to decipher what test scores mean
or how they compare from one lawyer to the next. A uniform exam would provide some level of
transparency and consistency across the legal profession.43
Finally, a uniform exam would relieve state boards of bar examiners of the tremendous
burden of creating a test twice a year. Most states lack the resources to retain professional test
writers. This can result in exam questions that are frequently unreliable tests of legal
competency.44 Using the expertise of the NCBE would result in a better quality test for most
state bar examiners, as the NCBE has the resources to prescreen and heavily review and edit its
tests, using a staff of law professors and professional test writers.
Responding To The Critics
The most common criticism of the uniform exam is that it does not allow states to test
knowledge of local law. This criticism, however, is both incorrect and misguided.
A uniform examination would not prohibit state bar examiners from either testing or
otherwise ensuring competency with respect to local law. Bar examiners could design tests of
local law as an adjunct to the uniform exam. This would not detract from the benefits from a
uniform exam noted above, as it would be far easier for a test-taker to study specific aspects of a
state’s law then to study general variations in dozens of areas. State bars could also ensure
competency through bridge-the-gap CLE programs required for candidates for admission to the
bar. These are already mandated in many states.45
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Moreover, the reality is that the current exam does not test local law in most jurisdictions,
and for good reason. First, the purpose of a bar exam is to test legal reasoning skills to ensure
that candidates for admission can “think like lawyers.” Rote memorization of rules is hardly a
reliable test of such skills. Indeed, any lawyer would face both Rule 11 sanctions and
malpractice suits if he or she relied solely on memory in drafting legal documents or formulating
legal arguments. Second, the law is increasingly uniform throughout the states and territories.
Whether through uniform laws or through the adoption of principles in the Restatements, laws do
not vary considerably from one state to the next. This is not surprising, given that most states
and territories (Louisiana being the most notable exception) derive their general legal principles
from the same English Common Law source. Where laws do vary, it is typically in specialized
areas or through minor nuances, none of which are or should be rigorously tested in an exam of
basic competency.
Several jurisdictions rely on all three of the multistate components of the bar exam, in
addition to the MPRE. For these jurisdictions, the uniform bar exam is a logical next step. For
many other jurisdictions, although state boards of bar examiners are still drafting essay
questions, the topics are largely the same as those that appear on the MEE. They involve the
same general areas of law with little to no local nuances.46 A uniform exam would simply
reduce the substantial duplication of effort that is occurring throughout the country, freeing state
resources to focus on other areas of importance in bar admissions – including character and
fitness examinations and mandatory CLE programs.
Critics often point to certain areas that do, indeed, vary considerably from one state or
territory to the next, such as probate, trusts and estates and family law. Although these areas of
law vary more than most from one state or territory to the next, there are commonalities, such as
through the Uniform Probate Code. Moreover, one could seriously question the validity of an
examination that focused on specialties of the law. Most lawyers are not going to be family
lawyers, criminal lawyers, corporate lawyers, patent prosecutors, etc. because the law has
become specialized. A test of minimum competency should not be testing special areas of the
law that vary from state to state.
ABA’s Historic Support Of Efforts To Unify Admission Standards
A uniform bar exam would be consistent with several ABA policies. For instance, the
ABA, along with the NCBE and the Association of American Law Schools, has adopted a Code
of Recommended Standards for Bar Examiners. The latest version of this code was adopted by
the House of Delegates in August 1987. This code includes several provisions that tend to
support a uniform exam. The code provides:
18. Purpose of Examination. The bar examination should test the
ability of an applicant to identify legal issues in a statement of
facts, such as may be encountered in the practice of law, to engage
in a reasoned analysis of the issues and to arrive at a logical
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solution by the application of fundamental legal principles, in a
manner which demonstrates a thorough understanding of these
principles. The examination should not be designed primarily to
test for information, memory or experience. Its purpose is to
protect the public, not to limit the number of lawyers admitted to
practice.
19. Subjects of Examination. In selection of subjects for bar
examination questions, the emphasis should be upon the basic and
fundamental subjects that are regularly taught in law schools.
However, subjects of substantial local importance may be
included. Reasonable notice of the subject matter to be covered by
the examination should be made available to the law schools and
the applicants.
20. Questions and Format. The bar examination may include
multiple-choice questions, such as those on the Multistate Bar
Examination, and should include essay questions. Questions
should not be based on unusual or unique local case or statutory
law, except in subjects with respect to which local variations are
highly significant and applicants are informed that answers should
be based upon local law. An essay question should not be repeated
except after a substantial lapse of time. Questions should not be
labeled as to subject matter and should not be so worded as to be
deceptive or misleading. Sufficient time should be allowed to
permit the applicant to make a careful analysis of the questions and
to prepare well-reasoned answers to essay questions.
21. Preparation of Questions. The bar examining authority may
use the services of its members or staff or other qualified persons,
including out-of-state law teachers, to prepare bar examination
questions and it may also use the services of the National
Conference of Bar Examiners. Before an essay question is
accepted for use, every point of law in the question should be
thoroughly briefed and the question should be analyzed and
approved by the members of the bar examining authority.
Code of Recommended Standards for Bar Examiners §§ 18-21 (emphasis added). These
standards are consistent with, if not supportive of, a uniform exam to test general subject matter
taught in law school primarily for the purpose of testing legal reasoning and communication
skills, not for the purpose of testing knowledge of specific local laws.
In 1972, the ABA endorsed a uniform system of admission to federal courts.
In 1994, the ABA adopted as policy the recommendations from a report of the Task
Force on Law Schools and the Profession. Among other recommendations, the task force urged
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“licensing authorities to consider modifying bar examinations which do not give appropriate
weight to the acquisition of lawyering skills and professional values.” A uniform bar exam
would appropriately weigh the acquisition of lawyering skills over rote memorization of local
law.
Finally, the ABA has adopted policy encouraging diversity within the profession. In
2006, the ABA House of Delegates adopted a resolution concerning minorities in the pipeline to
the profession. Among other policies within the resolution, it urged state and territorial bar
examiners to address significant problems facing minorities within the pipeline to the profession.
Certainly, erecting a barrier in the form of duplicative and expensive tests for each state and
territory is just the type of significant problem that should be addressed.
Summary
The uniform bar exam is an idea whose time has come. Such an exam would better
reflect the multijurisdictional practice of law today while at the same time ensuring a level of
competency for all lawyers throughout the United States. Such an exam would greatly assist law
school graduates facing tremendous challenges finding employment while at the same time
reducing inefficiency and expense by eliminating the duplication of efforts among state bar
examiners. Finally, because most states are already, in essence, administering a uniform bar
exam, formally doing so is the obvious next logical step.

Respectfully submitted,

Ross A. Feldmann, Esq.
ABA YLD District Representative, District 1
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