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Honorable Ricardo H. Hinojosa

Chair
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One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: 2006 Proposed Amendments to the Sentencing Guidelines:
Sentence Reduction Motions under 18 U.S.C. 8 3582(c)(1)(A)(i)

Dear Judge Hinojosa:

On behalf of the American Bar Association (ABA) and its over 400,000
members, | write in response to the Commission’s request for comments on the
proposed policy statement submitted to Congress on May 1, 2006, for reduction
of a term of imprisonment in cases presenting “extraordinary and compelling
reasons” pursuant to 18 U.S.C. § 3582(c)(1)(A)(i).

On March 15 of this year we testified before the Commission on this proposed
policy statement, and pointed out that it did not contain “the criteria to be applied
and a list of specific examples,” as contemplated by 28 U.S.C. 8 994(t).
Following our testimony, at the invitation of Judge Castillo, on March 28 we
submitted proposed language for a policy statement describing specific criteria
for determining when a prisoner’s situation warrants sentence reduction under 8
3582(c)(1)(A)(i), and giving specific examples of situations where these criteria
might apply. Our March 28 submission would also make several other changes
in the language of the Commission’s proposal, as discussed in our March 15
testimony: it would make clear that the court in considering sentence reduction
should concern itself only with a defendant’s present dangerousness, and that the
court could properly rely on several factors in combination as justification for
sentence reduction.

The Commission now has requested specific suggestions for appropriate criteria
and examples of extraordinary and compelling reasons for reduction of a term of
imprisonment, as well as guidance regarding the extent of any such reduction and
modifications to a term of supervised release.



We stand by the proposed criteria and examples in our March 28 submission, which we
believe would appropriately implement the congressional mandate to the Commission in 28
U.S.C. 8§ 994t. We incorporate herein the contents of both the March 15 testimony and the
March 28 letter, which are attached. We underscore the concern, expressed in both
documents, that Congress intended the Commission to develop detailed general policy
guidance for courts considering motions under § 3582(c)(1)(A)(i), and courts to make
independent judgments pursuant to this policy, rather than simply to defer to case-by-case
decision-making by the Bureau of Prisons, as contemplated in the Commission’s May 1
policy statement.

The only issue on which the ABA has not in the past expressed a position is the extent of any
sentence reduction authorized by § 3582(c)(1)(A)(i), and the court’s authority to modify a
term of supervised release. We believe that Congress intended a court to have discretion
under this section to reduce a term of imprisonment to whatever term it deems appropriate in
light of the particular reasons put forward for the reduction. For example, it would be
appropriate for a court to reduce a term of imprisonment to time served where sentence
reduction is sought because the prisoner is close to death. (It appears that reduction to time
served is ordinarily what is sought in a BOP motion, since almost all of the cases it has
brought over the past 20 years involve imminent death.) On the other hand, where reduction
of sentence is sought on grounds of, e.g., disparity or undue severity, or a change in the law
not made retroactive, it would be appropriate for the court to be guided by the facts of the
particular case, the government’s recommendation, and information provided by or on behalf
of the prisoner.”

In reducing a term of imprisonment, a court may (but is not required to) substitute a term of
community supervision equivalent to the original prison term. A 2002 amendment to §
3582(c)(1)(A)(i) makes clear that the court in reducing a term of imprisonment “may impose
a term of probation or supervised release with or without conditions that does not exceed the
unserved portion of the original term of imprisonment.”“ We believe that the period of
supervised release originally imposed would remain in effect over and above any period of
supervision imposed by the court, since the court’s authority under this statute extends only
to the term of imprisonment.

We have revised the policy statement submitted with our March 28 letter to add a new
provision on the scope of the court’s sentence reduction authority, and on its power to
substitute a period of supervised release for the unserved portion of the prison term. We
have also made several additional revisions in light of comments received from members of
the Practitioners Advisory Group, the Federal Defenders, and other interested practitioner
groups. The amended policy statement, dated July 12, 20086, is attached hereto.

I also reiterate comments made in our March 15 testimony about the limits of a court’s
authority under this statute, to allay concerns that it could undercut the core values of

“ Cf. U.S. v. Diaco, 457 F. Supp. 371 (D.N.J., 1978) (federal prisoner’s sentence reduced under predecessor
statute to minimum term because of unwarranted disparity among codefendants); U.S. v. Banks, 428 F. Supp.
1088 (E.D. Mich. 1977) (sentence reduced to time served because of exceptional adjustment in prison).



certainty and finality in sentencing embodied in the federal sentencing guidelines scheme.
The court’s jurisdiction under § 3582(c)(1)(A)(i) is entirely dependent upon the
government’s decision to file a motion. We believe that the government can be counted upon
to take a careful course and recommend sentence reduction to the court only where a
prisoner’s circumstances are truly extraordinary and compelling, and that Congress plainly
intended the sentencing court to have authority to respond to such a recommendation.

Indeed, the government may find it useful to have specific guidance from the Commission
about the options for making a mid-course correction where the term of imprisonment
originally imposed appears unduly harsh or unjust in light of changed circumstances. We are
confident that BOP’s decision to file a motion with the court will be informed not just by its
perspecti*\!e as jailer, but also by the broader perspective of the Justice Department of which it
is a part.

We appreciate the opportunity to provide these comments and hope that they will be helpful.

Respectfully submitted,

Robert D. Evans

“ See David M. Zlotnick, “Federal Prosecutors and the Clemency Power,” 13 Fed Sent. R. 168
(2001)(analyzing five commutations granted by President Clinton six months before the end of his term, in four
of which the prosecutor either supported clemency or had no objection to the grant).
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American Bar Association
Proposed Policy Statement

8 1B1.13 Reduction in Term of Imprisonment Upon Motion of Director of the Bureau of
Prisons (Policy Statement)

@ Upon motion of the Director of the Bureau of Prisons under 18 U.S.C. §
3582(c)(1)(A), the court may reduce a term of imprisonment if, after considering the
factors set forth in 18 U.S.C. § 3553(a), the court determines that —

1) either —

(A)  extraordinary and compelling reasons warrant such a reduction;
or

(B)  the defendant (i) is at least 70 years old, and (ii) has served 30
years in prison on a sentence imposed under 18 U.S.C. §
3559(e) for the offense or offenses for which the defendant is
imprisoned;

@) the defendant is not a present danger to the safety of any other person
or to the community pursuant to 18 U.S.C. § 3142(g)(4); and

(3)  the reduction is consistent with this policy statement.
(b)  “Extraordinary and compelling reasons” may be found where

(1) the defendant’s circumstances are so changed since the sentence was
imposed that it would be inequitable to continue the defendant’s
confinement; or

2 information unavailable to the court at the time of sentencing becomes
available and is so significant that it would be inequitable to continue
the defendant’s confinement; or

(3)  the court was prohibited at the time of sentencing from taking into
account certain considerations relating to the defendant’s offense or
circumstances; the law has subsequently been changed to permit the
court to take those considerations into account; and the change in the
law has not been made generally retroactive.

(©) When a term of imprisonment is reduced by the court pursuant to the authority in 18
U.S.C. § 3582(c)(1)(A), the court may reduce the term of imprisonment to one it



deems appropriate in light of the facts of the particular case, the government’s
recommendation, and information provided by or on behalf of the prisoner,
including to time served. In its discretion, the court may but is not required to
impose a term of probation or supervised release with or without conditions that
does not exceed the unserved portion of the original term of imprisonment,
provided that any new term of supervision shall be in addition to the term of
supervision imposed by the court in connection with the original sentencing.

Commentary

Application Note:

Application of subdivisions (a)(1)(A) and (b):
1) The term “extraordinary and compelling reasons” includes, for example, that —
(@) the defendant is suffering from a terminal illness;

(b) the defendant is suffering from a permanent physical or mental disability or
chronic illness that significantly diminishes the prisoner’s ability to function
within the environment of a correctional facility;

(c) the defendant is experiencing deteriorating physical or mental health as a
consequence of the aging process;

(d) the defendant has provided significant assistance to any government entity
that was not adequately taken into account by the court in imposing or
modifying the sentence;

(e) the defendant would have received a lower sentence under a subsequent
change in applicable law that has not been made retroactive;

(F) the defendant received a significantly higher sentence than similarly situated
codefendants because of factors beyond the control of the sentencing court;

(9) the defendant has experienced an extraordinary and compelling change in
family circumstances, such as the death or incapacitation of family members
capable of caring for the defendant’s minor children; or

(h) the defendant’s rehabilitation while in prison has been extraordinary.
2) “Extraordinary and compelling reasons” sufficient to warrant a sentence reduction

may consist of a single reason, or it may consist of several reasons, each of
which standing alone would not be considered extraordinary and compelling,



but that together justify sentence reduction; provided that neither a change in
the law alone, nor rehabilitation of the defendant alone, shall constitute
“extraordinary and compelling reasons” warranting sentence reduction pursuant
to this section.

3) “Extraordinary and compelling reasons” may warrant sentence reduction without
regard to whether or not any changes in the defendant’s circumstances could
have been anticipated by the court at the time of sentencing.

Background: The Commission is directed by 28 U.S.C. § 994(t) to “describe what should be
considered extraordinary and compelling reasons for sentence reduction under 18 U.S.C. §
3582(c)(1)(A)(i), including the criteria to be applied and a list of specific examples.” This
section provides that “rehabilitation of the defendant alone shall not be considered an
extraordinary and compelling reason.” This policy statement implements 28 U.S.C. §
994(t).



