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Canon 2 of the Model Code of Judicial Conduct provides that “[a] judge shall
avoid impropriety and the appearance of impropriety in all of the judge’s activities.”1 A
similarly worded provision appeared in the Model Code of Professional Responsibility
for lawyers, but was eliminated when the Code was replaced by the Model Rules of
Professional Conduct. Despite its elimination, the “appearance of impropriety” standard
continues to be used in some jurisdictions as a basis for lawyer disqualification and
discipline.
For instance, the West Virginia Supreme Court recently applied the “appearance
of impropriety” standard to disqualify a law firm from continuing to represent a client in
litigation.2 The firm in question represented plaintiffs in an action against a contractor.
While the case was pending, the firm hired a lawyer from the firm that was representing
the contractor in the same case. Although the lawyer had not personally worked on the
case at his previous firm, the court found that permitting the lawyer’s new firm to remain
in the case would create an appearance of impropriety.
Quoting a 1985 opinion, the court stated that “Under the Code of Professional
Responsibility, a lawyer may be disqualified from participating in a pending case if his
continued representation would give rise to an apparent conflict of interest or appearance
of impropriety based upon that lawyer’s confidential relationship with an opposing
party.” Judges have “broad discretion to disqualify counsel when their continued
representation of a client threatens the integrity of the legal profession,” the court added.
Based on the facts presented and the relatively short period of time between the lawyer’s

departing his old firm and joining his new firm, disqualification was warranted, the court
concluded.
In issuing its opinion, the court made no mention of the fact that West Virginia
utilizes the Rules of Professional Conduct, rather than the Code of Professional
Responsibility, and that furthermore the “appearance of impropriety” standard does not
appear in the Rules. The court simply applied the standard in upholding the firm’s
disqualification. In doing so, West Virginia joined several other jurisdictions that adhere
to the ABA Model Rules of Professional Conduct but use the Model Code’s appearance
of impropriety standard as a basis for disqualification or as an adjunct to other grounds
for disqualification.3
This article will examine the evolution of the appearance of impropriety standard
as applied to lawyers and its continuing viability in some jurisdictions, including West
Virginia, despite its elimination from the ethics rules. The standard as applied to judges
will also be examined and prospective changes that may be on the horizon in light of
recently proposed revisions to the Model Code of Judicial Conduct will be considered.
A Brief History of the “Appearance of Impropriety” in Lawyer Ethics Rules
Model Code of Professional Conduct
The “appearance of impropriety” standard did not appear in the ABA Canons of
Professional Ethics of 1908, although a similar “appearance of evil” doctrine was implicit
in several Canons and was expressly stated in a number of ABA ethics opinions
interpreting them.4 For instance, the Preamble to the Canons provided that the conduct
and motives of lawyers must “merit the approval of all just men.”5 And Canon 29
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provided, in part, “[A lawyer] should strive at all times to uphold the honor and to
maintain the dignity of the profession. . . . ”6
The appearance of impropriety was first made an explicit part of the lawyer ethics
rules when the ABA adopted the Model Code of Professional Conduct in 1969. Canon 9
of the Model Code provided that “A lawyer should avoid even the appearance of
professional impropriety.”7 This provision reflected the bar’s concern “that some
conduct which is in fact ethical may appear to the layman as unethical and thereby could
erode public confidence in the judicial system or the legal profession.”8
The drafters of the Model Code intended Canon 9 to serve as an aspirational
principle to guide lawyers in the exercise of their independent judgment and perhaps as a
rule of interpretation. However, when courts, disciplinary authorities and ethics
committees realized that the Code’s disciplinary rules did not adequately address all types
of questionable lawyer conduct some “seized upon the appearance of impropriety
language as a catch-all to address the Code’s perceived shortcomings.”9 As a result, the
appearance of impropriety standard came to be used as a basis for judging lawyer
conduct,10 but disagreement ensued over what the “appearance of impropriety” actually
meant and how the standard should be applied.11
When it comes to disciplining a lawyer for an appearance of impropriety, the
primary criticism is that the standard is too vague and its contours are too difficult to
define. The Restatement (Third) of the Law Governing Lawyers asserts that the breadth
of the provision “creates the risk that a charge using only such language would fail to
give fair warning of the nature of the charges to a lawyer respondent and that subjective
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and idiosyncratic considerations could influence a hearing panel or reviewing court in
resolving a charge based only on it.”12 Courts in several jurisdictions concurred.13
The ABA also acknowledged the difficulty of applying Canon 9 as a disciplinary
rule, noting in a 1975 ethics opinion that the standard is “too vague a phrase to be useful”
and that “[i]f ‘appearance of professional impropriety’ had been included as an element
in the disciplinary rule, it is likely that the determination of whether particular conduct
violated the rule would have degenerated from the determination of the fact issues
specified by the rule into a determination of an instinctive, ad hoc or even ad hominem
basis.”14 Several legal scholars and commentators also weighed in, criticizing the
appearance of impropriety standard for its vagueness and unpredictability.15
Despite the criticism of Canon 9 as a basis for lawyer discipline, it was used in
some jurisdictions as grounds for disqualifying a lawyer. A few courts asserted that an
appearance of impropriety standard could be the sole basis for granting a disqualification
motion. For instance, the Ninth Circuit asserted that “[i]f Canon 9 were not separately
enforceable, it would be stripped of its meaning and significance. This suggests that it
must be a sufficient ground for disqualification in itself.”16 Other courts, however, used
the canon only as a factor in considering whether to disqualify a lawyer or law firm17 and
held that an “appearance of impropriety” alone would not warrant disqualification absent
a violation of some other ethical standard.18
Most courts that utilized Canon 9 to disqualify a lawyer “emphasized that there
must be at ‘at least a reasonable possibility that some specifically identifiable impropriety
did in fact occur,’ even though no wrongdoing was required for action under the
Canon.”19 As a result, a two-pronged test developed to determine whether a lawyer
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should be disqualified under Canon 9.20 The first prong required a reasonable possibility
that a specific identifiable impropriety occurred. The second prong required a finding
that the likelihood of public suspicion outweighs the social interests served by the
lawyer’s continued representation in the case.21
A number of jurisdictions, however, rejected the notion that a violation of Canon
9 could be the basis for a lawyer’s disqualification. The Fifth Circuit noted that “the
more frequently a litigant is delayed or otherwise disadvantaged by the unnecessary
disqualification of his lawyer under the appearance of impropriety doctrine, the greater
the likelihood of public suspicion of both the bar and the judiciary.”22 And the Second
Circuit “caution[ed] . . . that Canon 9 . . . should not be used promiscuously as a
convenient tool for disqualification when the facts simply do not fit within the rubric of
other specific ethical and disciplinary rules.”23
Model Rules of Professional Conduct
When it came time to replace the Model Code with the Model Rules of
Professional Conduct, the ABA Commission on Evaluation of Professional Standards
(the “Kutak Commission”) decided to do away with the appearance of impropriety
standard. In the Comment to Model Rule 1.9, addressing representation adverse to a
former client, the Commission identified two problems with the appearance of
impropriety standard. First, it could be applied to any new client-lawyer relationship that
might be of concern to a former client, which would make a lawyer’s disqualification
little more than a question of subjective judgment by the former client. Second, because
“impropriety” is undefined, the “appearance of impropriety” is question begging, the
Commission said.24
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When the ABA Ethics 2000 Commission subsequently revised the Model Rules
of Professional Conduct in 2002, reference to the “appearance of impropriety” standard
was deleted from the Rule 1.9 Commentary altogether because it was “no longer helpful
to the analysis of questions arising under this Rule.”25
Most states have patterned their lawyer ethics rules on the Model Rules of
Professional Conduct. In many of those states, courts adhere to the notion that the
appearance of impropriety should not be used as a basis for disqualification or
discipline.26 However, not all courts agree and several continue to apply the standard
despite its elimination from the ethics rules.27 For instance, in Lovell v. Winchester,28 the
Kentucky Supreme Court acknowledged Rule 1.9’s express rejection of the appearance of
impropriety standard but concluded, “the appearance of impropriety is still a useful guide
for ethical decisions.”29 “Although the appearance of impropriety formula is vague and
leads to uncertain results,” the court said, “it nonetheless serves the useful function of
stressing that disqualification properly may be imposed to protect the reasonable
expectations of former and present clients. The impropriety standard also promotes the
public’s confidence in the integrity of the legal profession. For these reasons, courts still
retain the appearance of impropriety standard as an independent basis of assessment.”30
Other courts have suggested that the appearance of impropriety principle should
continue to be utilized despite its elimination because “its meaning pervades the Rules
and embodies their spirit. It is included in what the preamble to the Rules refers to as
‘moral and ethical considerations’ that should guide lawyers, who have ‘special
responsibility for the quality of justice.’”31
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Most jurisdictions that continue to apply the appearance of impropriety standard
in disqualification motions reject the notion that such an appearance alone is sufficient
grounds for disqualifying a lawyer in a case. For instance, in Bergeron v. Mackler32 the
Connecticut Supreme Court stated that “[a]lthough considering the appearance of
impropriety may be part of the inherent power of the court to regulate the conduct of
attorneys, it will not stand alone to disqualify an attorney in the absence of any indication
that the attorney’s representation risks violating the Rules of Professional Conduct.”33
Some jurisdictions have formulated tests for determining if an appearance of
impropriety mandates disqualification. A few courts continue to apply the two-pronged
test enunciated in Woods v. Covington County Bank for disqualification based on
appearance of impropriety, which requires reasonable possibility that a specific
identifiable impropriety occurred and a finding that the likelihood of public suspicion
outweighs the social interests served by the lawyer’s continued representation in the
case.34 And some jurisdictions have held that a prosecutor can be disqualified on the
basis of an appearance of impropriety if he or she might appear to have an emotional
stake in the case that could disturb his or her exercise of impartial judgment.35
The issue of an appearance of impropriety as a basis for disqualification was
recently addressed by the New Jersey Supreme Court Commission on the Rules of
Professional Conduct (“Pollock Commission”), which made recommendations for
revisions to the state’s lawyer ethics rules. When New Jersey first adopted its Rules of
Professional Conduct in 1984, it, unlike most jurisdictions, expressly retained the
appearance of impropriety standard.36
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In 2004, when New Jersey revised its ethics rules, the Pollock Commission
concluded that “[b]ecause of their vagueness and ambiguity [the appearance of
impropriety] provisions …are not appropriate as ethics standards....” However, the
Commission went on to conclude that while the appearance of impropriety rule is
inappropriate as a basis for lawyer discipline, “a court properly may consider the
appearance of impropriety as a factor in determining that ... representation poses an
unwarranted risk of disservice either to the public interest or the interest of the client.”
Therefore, in New Jersey, while the appearance of impropriety standard may not be used
in a disciplinary action, it can be used as a basis for disqualification.37
Some jurisdictions, however, apply the standard in lawyer disciplinary
proceedings.

38

Most courts applying the standard in disciplinary cases do so in

conjunction with other rules violations. For instance, one court used the standard as a
basis for discipline when a lawyer was charged with improper handling of client funds in
violation of Rule 1.5.39 And another court found that an attorney violated Rule 8.4(d)
(engaging in conduct prejudicial to the administration of justice), where a lawyer engaged
in an ex parte conversation with a judge about campaign contributions and a pending
personal injury case, reasoning in part that the “negligent ramifications of his actions
created an appearance of impropriety.”40
Some courts simply mention the standard when meting out discipline. For
instance, in Kentucky Bar Association v. Bates,41 the Kentucky Supreme Court held that a
lawyer violated Rule 1.12(a), which prohibits a lawyer from representing anyone in
connection with a matter in which the lawyer participated personally and substantially as
a judge when he signed an emergency protective order on in favor his own divorce client.
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After noting the violation of the Rule, the court pointed out that under Canon 9 of the
Code of Professional Responsibility, a lawyer should avoid even the appearance of
impropriety. Even though Kentucky no longer employed the Code, the court used that
provision to assert that the lawyer’s decision to sign the order gave the appearance of an
unfair advantage before the court and must be addressed through a public reprimand.42
Clearly, despite its elimination from the lawyer ethics rules, the appearance of
impropriety is still being used in some jurisdictions as a basis for lawyer discipline and
more often, as grounds for disqualification.
The appearance of impropriety standard as it relates to judges is now under
consideration as the ABA undertakes a revision of the Model Code of Judicial Conduct.
Current drafts of the judicial canons indicate that the Model Code, unlike the Model
Rules, will retain the appearance of impropriety standard with some revisions. Those
proposed revisions, however, have been the subject of some criticism and debate.
Judges and the Appearance of Impropriety
Although the “appearance of impropriety” standard was removed from the
lawyers’ ethics rules because it was too vague and imprecise, it was adopted as part of the
Canons of Judicial Ethics in 192443 and retained when the Model Code of Judicial
Conduct was adopted in 1972 and revised in 1990.44 Canon 2 of the 1990 Code provides
that “a judge shall avoid impropriety and the appearance of impropriety in all of the
judge’s activities.”45 The prohibition applies to a judge’s professional and personal
conduct.46 The rationale for the prohibition is to prevent the erosion of public confidence
in the judiciary that can result from judicial misconduct.47
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Some legal commentators have suggested that the retention of the appearance of
impropriety standard in the Model Code despite its deletion from the Model Rules and
the standard’s application to judges’ off-the-bench conduct may be due to the different
roles lawyers and judges play in the judicial system.48 Both serve in functional roles, but
judges also fill a symbolic role as “‘the embodiment of the judicial system’” and so a
judge’s conduct is “more likely to effect public perception of the whole justice system.”49
Therefore, the appearance of impropriety standard “requires judges to consider the effect
of both their conduct and their perceived conduct on the public’s impression of the
system.”50
The test for appearance of impropriety under Canon 2 is an objective one, i.e.,
“whether the conduct would create in reasonable minds a perception that the judge’s
ability to carry out judicial responsibilities with integrity, impartiality and competence is
impaired.”51 The Commentary to the Canon acknowledges that the language is cast in
general terms, but asserts that such language is necessary because it is not practicable to
list all prohibited acts. However, as with lawyers, difficulties arise when such general
language serves as a basis for discipline, and Canon 2A has come under some criticism,
with suggestions that it may raise due process concerns.52
Despite the criticism, the “appearance of impropriety” has been upheld as a basis
for judicial disqualification and discipline. As noted, Canon 2 is cast in general terms
and a wide variety of conduct by judges has been found to create an appearance of
impropriety.53 For instance, judges have been disciplined for accepting tickets to a
sporting event from a lawyer who appeared in their court,54 berating a government
agency and public official55 and doing favors for individuals who appeared before them.56
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Judges have been required to recuse themselves from cases because they owned stock in
a party to litigation, 57 had personal or professional relationship with a lawyer or party in
a case58 or engaged in ex parte communications.59
While the “appearance of impropriety” has been the sole basis for discipline in
some cases,60 it is usually used in conjunction with another Canon when charging a judge
with misconduct. For instance, a judge’s membership in an organization that engages in
discriminatory membership practices prohibited by state law is likely to violate Canon
2C, which prohibits such conduct, but may also give rise to an appearance of impropriety.
This fact was acknowledged in the Joint Commission to Evaluate the Model Code
of Judicial Conduct’s recently proposed changes to this provision of the Model Code.
The Commission retained the appearance of impropriety standard, moving it from Canon
2 to Canon 1. New proposed Commentary was added, however, stating that “Ordinarily,
when a judge is disciplined for engaging in conduct that creates an appearance of
impropriety, it will be in conjunction with charges that the judge violated some other
specific rule under this or another canon.”
The new Commentary, which the Commission added to address concerns about
the vagueness of the appearance of impropriety provision, has elicited some criticism. A
New York Times editorial stated that this new Commentary waters down the appearance
of impropriety standard and “transforms a crucial ethical mandate into ‘an ancillary addon’ and significantly diminishes its moral force and deterrence value.”61 Vagueness
concerns about the appearance of impropriety standard are “overblown” the editorial
asserted, because judges interpret similar terms every day, and can rely on a substantial
body of case law and ethics opinions in construing what appearance of impropriety
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means. The proper way to address any concerns about vagueness is for the commission
to provide further guidance, not to dilute expectations, the editorial suggested.
The Chair of the Commission, Mark Harrison, sent a letter in response to the
editorial asserting that the change proposed is intended to “strengthen — rather than
weaken — the standard requiring judges to avoid even the ‘appearance’ of impropriety,
by moving a prohibition to a more prominent place in the rule.”62
Chair Harrison also emphasized that the Commission hopes to obtain comments
from many sources on the drafts Canons. Many individuals and organizations have
obliged and several have submitted comments regarding the appearance of impropriety
language of the Model Code. Some have criticized the standard, while others write in
support of it but suggest amending the Canon language to make it less broad and
subjective. Some commentators concur with the New York Times editorial, suggesting
that the new “Ordinarily” language of the Commentary fails to take into account conduct
that should be prohibited but that does not fall under another Code provision. And still
others view the new Commentary as an “important first step in limiting the scope of the
appearance of impropriety standard.”63
It appears that an appearance of impropriety of standard is likely to remain in the
Model Code of Judicial Conduct, although it remains to be seen whether it will undergo
any changes in text or commentary and whether those changes will alter its usage and
impact. The ultimate stance the Joint Commission takes on the appearance of
impropriety standard will be determined when it issues its final recommendations to the
ABA House of Delegates.
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Conclusion
After years of criticism regarding its vagueness and imprecision, the appearance
of impropriety standard was removed from the Model Rules of Professional Conduct.
Some jurisdictions, however, have continued to apply the standard as a basis for lawyer
disqualification and discipline, by asserting that the appearance of impropriety principle
“pervades” the ethics rules or by simply applying the standard, alone or with other rule
provisions, and seemingly ignoring the fact that it is no longer a part of the ethics rules.
The standard as applied to judges has also been criticized, but has been retained in
the Model Code of Judicial Conduct, although it may undergo some changes as the ABA
undertakes a revision of the Code.

Despite problems with the “appearance of

impropriety” standard some jurisdictions still find it useful when a judge or lawyer
engages in unethical conduct that does not fit nicely into any other Rule or Code
provision.
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