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Introduction
Human rights issues are at the core of the current debate over international adoption. Many of us
who support international adoption see it as serving the most fundamental human rights of the
most helpless of humans – the right of children to the kind of family love and care that will
enable them to grow up with a decent chance of living a healthy and fulfilling life. But many
who oppose international adoption argue that it violates the human rights of the children placed
and of any birth parents that may exist, and serves only the interests of those who should be seen
as having no rights – the adults who want to become parents.
Human rights activists in the international adoption arena have spoken with a relatively singular
voice – a voice that is generally critical of international adoption, calling either for its abolition,
or for restrictions that curtail its incidence in ways that those of us who support it see as very
harmful to children, limiting their chances ever to get a nurturing home and a true family, and
condemning even those who do get such homes eventually to unnecessary months and years in
damaging institutions. This voice has had a powerful impact. In part this is because the
international children’s rights organizations taking this position include such powerful ones as
UNICEF and the U.N. Committee on the Rights of the Child. Also, opposition to international
adoption that purports to be grounded in children’s human rights tends to be more politically
palatable and thus persuasive, than arguments grounded in a country’s nationalist claims of
ownership rights over its children, or nationalist pride in not appearing unable to care for its
children. It is important for those who care about human rights and about children to think
through their position on these issues. The future of international adoption, and of many
children, are at stake.
International adoption, involving the transfer of children for parenting purposes from one nation
to another, presents an extreme form of what is often known as “stranger” adoption, by contrast
to relative adoption. Relative adoption refers to situations in which a step parent adopts the child
of his or her spouse, or a member of a child’s extended biological family adopts the child whose
parents have died or become unable or unwilling to parent. Such adoptions are largely
uncontroversial: children stay within the traditional biological family network, and the adoptive
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parents are generally thought of as acting in a generous, caring manner by taking on the
responsibility for these children in need.
By contrast, in international adoption adoptive parents and children meet across lines of
difference involving not just biology, but also socio-economic class, race, ethnic and cultural
heritage, and nationality. Typically the adoptive parents are relatively privileged white people
from one of the richest countries of the world, and typically they will be adopting a child born to
a desperately poor birth mother belonging to one of the less privileged racial and ethnic groups in
one of the poorer countries of the world. International adoption is characterized by controversy.
Some see it as an extraordinarily positive form of adoption. 2 It serves the fundamental need for
family of some of the world’s neediest children. The families formed demonstrate our human
capacity to love those who are in many senses “other” in a world which is regularly torn apart by
the hatred of alien others. 3 But many see international adoption as one of the ultimate forms of
human exploitation, 4 with the rich, powerful and white taking from poor, powerless members of
racial and other minority groups, their children, thus imposing on those who have little what
many of us might think of as the ultimate loss.
International adoption has grown significantly over the last few decades, with many thousands of
children now crossing national borders for adoption each year. International law as well as
domestic law within the United States and other countries have become in many ways more
sympathetic to international adoption than they have been in past decades. But the controversy
surrounding such adoption continues, and pro-adoption moves seem matched by moves in the
opposite direction. In the past two years, adoptions from other countries into the U.S. have gone
down in number for the first time since 1992. 5 The prior increase in numbers reflects to a
significant degree the opening up of new countries willing to send some of their homeless
children abroad for purposes of finding adoptive homes. However the typical pattern in the past
has been for countries that do open up to gradually or suddenly close down, passing restrictive
regulation that either prohibits international adoption altogether or limits severely the number of
children involved, often at the same time increasing the period of time that such children must
spend prior to placement in damaging institutions. This happens without regard to the fact that
millions of children in these countries are growing up or dying in horribly inadequate orphanages
or on the streets.
Most countries of the world involved in sending or receiving children for international adoption
agreed on a new Hague Convention governing such adoption which gave it new legitimacy as
compared to any prior international agreement, seemingly a major step forward. However the
original goals of the Hague Convention included the idea of facilitating international adoption,
and expediting the placement of children in need. International children’s human rights
organizations succeeded in changing the focus of the Hague Convention negotiations so that this
goal was eliminated, and the thrust became more single-mindedly oriented toward ensuring
against adoption abuses. In addition the Hague seems to date to have functioned in numerous
instances to effectively close down rather than open up adoption. See infra at ----.
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UNICEF has played a major role in recent attempts to restrict international adoption, including
efforts to pass an adoption “reform” law in Guatemala which would significantly restrict
international adoption. 6 UNICEF has in recent years issued a variety of statements indicating
that large numbers of adoption from any particular country should be seen as an indication of
problems, requiring restrictive action. 7 Along with many others, UNICEF has for years claimed
that Guatamalan adoptions are plagued by problems including illegal payments to birth mothers. 8
However the extent of any illegal activity in Guatemala is subject to debate. 9 Moreover
Guatemala is one of the very few countries that has in recent years kept babies pre-placement in
decent foster care rather than in damaging institutions, and one of the few that has placed them
for adoption in infancy, conditions that are central to the children’s prospects for healthy, normal
development.10 Guatemala is also one of the countries that has freed up very significant
numbers of children for adoption, ranking in 2006 as the second from the top in terms of
numbers of children sent to the U.S. for adoption.11 The kinds of “reforms” being discussed
would likely reduce to a small trickle the number of children being released, increase their ages,
and require that those few released for adoption be kept for the two to three years minimum they
are likely to wait, in damaging institutions.
The European Parliament was in recent years dominated by forces committed to making
countries in Eastern Europe interested in joining the Union agree to outlaw international
adoption as a condition for joining.12 Romania, where ongoing poverty and dislocation resulting
from the disastrous Ceausescu regime mean that vast numbers of children continue to be
relegated to orphanages which deny them any decent life prospects, was induced by this pressure
to enact in June of 2004, a law eliminating international adoption altogether (except for adoption
by a child’s grandparents).13
Overall, as of 2003, almost half of the forty nations that had made the top twenty list of nations
sending children to the U.S. for adoption within the previous 15 years were either closed or
effectively closed to intercountry adoption.14
International adoption is not a panacea. It will never be more than a very partial solution for the
problems of the homeless children of the world. There are millions on millions of those children.
The best solution in any event would be one that kept as many of those children as possible with
their original birth parents. But international adoption does provide a very good solution for
virtually all of those homeless children lucky enough to get placed. In my view it also pushes us
forward on a path to creating a better world in which more children could be raised by their birth
parents. At the moment most of those who matter in determining the world’s policies on
international adoption see the issues differently.
History and Current Trends15
International adoption is largely a phenomenon of the last half century, with the numbers of
children from other countries coming into the U.S. rising over the years from negligible to some
22,884 in 2004, dropping slightly to 22,728 in 2005, and then dropping to 20,679 in 2006.16 See
Table 1 illustrating the trend since 1990.
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DAVID INSERT YOUR TABLE MARKED DAVID 3 IN YOUR MEMO HERE IN TEXT
BUT PROVIDE MORE INFO THAN JUST STATE DEPT AS SOURCE... SHOW WHERE
COULD BE FOUND.
ALSO DAVID IS THERE ANY SUCH CHART SHOWING STATS AND RISE FROM WW II
TIME??
The numbers and the pattern of international adoption have changed over the years in response
not simply to the objective needs of children for homes and of prospective parents for children,
but at least as significantly to the politics of international adoption and to changing cultural
attitudes within both sending and receiving countries, and also in the international community as
a whole. The poor countries of the world have long had an excess of children for whom they
cannot adequately care – children doomed to grow up in grossly inadequate orphanages or on the
streets. The rich countries have long had an excess of infertile adults who want to parent and a
relatively limited number of homeless children. Yet there was virtually no matching of these
children with these adults until after the first World War. That war left the predictable deaths
and devastation, and made the plight of parentless children in the vanquished countries visible to
the world at a time when adoption was beginning to seem like a more viable option to childless
adults in more privileged countries who were interested in parenting. Thus began the first wave
of international adoptions.
In successive years different countries have decided whether or not to make their children
available for adoption abroad based on some combination of (1) perceived needs of homeless
children, often precipitated by war, poverty or other forms of political crisis, and (2) cultural
attitudes, which can make international adoption unacceptable as a method of addressing
children’s needs regardless of the extent of those needs and the degree of political crisis. The
Korean War led to the opening up of South Korea for adoption in part because of war-created
needs: orphaned and abandoned children, and children fathered by American soldiers who would
face discrimination in Korean society, represented a need for homes. The government took an
adoption-friendly approach even after the crisis dissipated and the country became relatively well
off economically, because it knew that it would be hard to place children in-country given the
cultural bias for blood-related children. For years Korea was the source of most of the children
coming into the U.S. for adoption, largely because it was one of relatively few countries that
designed its international adoption system so as to facilitate the placement of children in need of
homes with adults abroad who could provide them. But then South Korea began to limit the
number of children released for adoption abroad not because the need for foreign homes for
these children had lessened, but because political forces opposed to international adoption
criticized the government for “selling” its children to foreigners, and shamed it in the press
during the 1998 Seoul Olympics, and as a result changed the overall cultural dynamic
surrounding international adoption. The number of adoptions to the U.S. dropped from 6188 in
1986 to 1534 in 1991. DAVID CHECK - THESE STATS FROM KLEEN AT NN 58-60 BUT
INCONSISTENT WITH APP B YOUR STATS RE 1991. CAN YOU GET ME CORRECT
STATS FROM 70'S THROUGH TODAY SHOWING WHEN DROPPED AND THEN WE
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By 2006 Korea was only the

The complicated interplay between children’s needs and cultural attitudes is similarly illustrated
by the history and trends involving other sending countries. The fall of the “Iron Curtain” and
the dissolution of the former U.S.S.R. resulted in the opening up of China, Russia, and various
new countries which were formerly part of the U.S.S.R. to international adoption. This was not
because children’s needs for adoptive homes suddenly and radically changed in these countries,
but because it was suddenly acceptable to deal with the West. Over the years various of these
countries have backed off from international adoption, restricting it significantly or altogether,
sometimes in apparent reaction to particular adoption scandals, but generally for reasons that
seem to have to do with significant changes in political and cultural attitudes toward international
adoption, and in any event not because they have figured out how to solve the problems of their
homeless children’s needs adequately in the absence of international adoption.
So, for example, China just recently instituted very significant new restrictions on international
adoption, disqualifying prospective adopters who are single, as well as those who are obese,
older than 50, or who fail to meet a range of other new and more stringent criteria.19 Yet China
continues to have a major crisis in terms of children’s needs on its hands. China’s
overpopulation problems, its one-child policy, and societal attitudes regarding male and female
roles, continue to produce the abandonment of many thousands of baby girls, filling the
orphanages with girls in need of homes. Many suspect that baby girls are being not only aborted
but also killed after birth in large numbers, finding no other logical explanation for the now huge
discrepancy between the number of boys as compared to girls showing up in the official census
count.20 China claims in announcing its recent restrictions on international adoption that it is
responding to an excess of prospective adoptive parents for the available children, but there is
obviously no dearth of children in need of homes. The likely explanation in fact is some
nationalistic concern at being seen as incapable of caring for its children.
Russia enacted new rules a few years ago prohibiting children from being considered for
adoption abroad until they had been held six months for purposes of in-country placement.
There had been no major developments in Russia at the time providing any reason for thinking
that there were in-country homes for more than a small fraction of the large number of children
being held in Russian orphanages.
Romania, after the fall of Ceausescu in December 1989 and the resulting exposure to the world
of the horrible orphanage conditions in which thousands of its children were living and dying,
opened its doors to international adoption and sent large numbers of children abroad.21
Romania closed those doors again at the end of 2000 and has allowed hardly any children out
since.22 This change resulted not from any change in the needs of the country’s children. An
influx of Western attention and resources has brought some modest improvement in the
orphanages, but there are still thousands on thousands of children living in desperately
inadequate orphanage conditions. The closing down of international adoption was triggered by a
baby-buying scandal in which some Romanian birth mothers received payments in connection
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with surrendering their babies for adoption. Opponents of international adoption took advantage
of this scandal to call for a moratorium on international adoption, pending “reform” of the
adoption system. While efforts to enforce rules against baby buying are appropriate, these socalled reform moves in Romania resulted in denying adoptive homes on an on-going basis to
thousands of children abandoned in institutions for reasons which had nothing to do with any
illicit payments to their birth parents. 23 More recently, as noted above, the country has shut
down international adoption entirely as a result of pressure imposed by the European Union in
connection with Romania’s efforts to join the Union. Now many are calling for Romania to
eliminate this 2004 law and open up international adoption again.24 The U.S. Senate has passed
a resolution calling for amendment of Romanian law to allow international adoption by people
other than grandparents, and requesting that the E.U. not impede such adoption.25 Baroness
Emma Nicholson, who as the European Parliament Rapporteur to Romania had led the charge to
force Romania to pass the law eliminating international adoption, has been succeeded by a new
Rapporteur who rejects her philosophy and says that a majority of E.P. members do also, and
who has called for reversing the E.P.’s position and urging Romania to open up international
adoption again. A 2006 report by the Council of Europe Commissioner for Human Rights states
that international adoption should not be precluded as an option if accompanied by guarantees
that abuses will be prevented.26 In the meantime homeless children in Romania continue to
suffer. The 2004 law was supposed to usher in a new era in Romania in which
institutionalization was abandoned, greater efforts were made to keep children with their
biological parents, and those children who could not live in their original homes were placed in
newly developed foster care. Some progress appears to have been made in this direction, but it is
limited progress. Many thousands of infants and children continue to live in institutions in
horrendous conditions, conditions documented in horrible detail in reports and videos.27
While many poor countries in Latin America and Africa have had an extended family caretaking
tradition which meant that orphaned children or others who could not be cared for by their
parents were taken in by relatives, wars and other crises have created huge numbers of children
for whom such family care is unavailable. Economic dislocation has resulted in many parents
moving away from their extended families to cities in desperate attempts to find work, and then
if the parents fall victim as they often do to the ravages of ongoing poverty the children are
abandoned to the streets or to institutional care. The AIDS crisis has now so devastated the adult
populations in many African countries that many millions of “AIDS orphans,” some themselves
HIV positive and others not, have been left without any family care.28 Impoverished Latin
American countries have long been sending some of their children abroad for adoption, and
while Africa has in the past sent very few children, the AIDS crisis there has created new
pressures which have begun to increase the flow.29 However in recent years many Latin
American countries have significantly or totally shut down international adoption, not because
the needs of their children have significantly changed, but largely because of the pressures from
human rights and other critics from both inside the countries and from outside, that make these
countries see international adoption in a different light.
At the same time that what are often termed “sending countries” have gone through the crises
and cultural changes that have affected their international adoption policies, the more privileged
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countries often termed “receiving countries” have gone through their own changes resulting
generally in an increased willingness on the part of adults interested in parenting to look abroad
for children to adopt. In the U.S. and elsewhere, such adults found fewer infants available
domestically to adopt as the use of birth control and abortion expanded, and as the stigma against
single parenthood lessened so that more birth mothers felt comfortable keeping their babies to
raise themselves. As stigma against adoption and mixed race families lessened, adults became
more comfortable doing international adoption, which so typically involves children who look
physically different thus marking the families as adoptive families, and so typically involves the
adoption by whites of black and brown children. Adults interested in parenting were thus
conditioned to respond more positively to any signals sent from other countries that children
were in need of homes and would be made available for adoption abroad.
At the present time it is clear that there is a significant and growing population of prospective
international adoptive parents. Given the estimates that some 15% of couples who want to have
children may not be able to produce their own biological children,30 and the likelihood that a
significant proportion of this group would be interested in international adoption, if encouraged
rather than discouraged, the prospects for placing very large numbers of children in need are
great. While international adoption will never provide homes for more than a small fraction of
the millions on millions in need, it could provide many many times the roughly 20,000 homes
now provided in the U.S. and 10,000 total now provided in other receiving countries DAVID
CAN YOU GET SUPPORT CITE FOR OTHER COUNTRIES AND ALSO CHECK ME ON
THE FIGURE, on an annual basis. However it is not clear that the children will be allowed out.
Recent Legal Developments
The law regarding international adoption is overwhelming negative in the sense that it focuses
almost entirely on the bad things that can happen when a child is transferred from one country to
another as opposed to the positive. It reflects the general negativity of all adoption law, which
focused on the bad and not the good that can happen when a child moves from birth to adoptive
parent, but adds a layer of additional negativity related to the particular issues involved in
international adoption. Thus the law sometimes prohibits international adoption altogether.
When international adoption is allowed, the law typically focuses on ensuring that children are
not wrongfully removed from their birth parents, or wrongfully transferred to adoptive parents
who are not fully fit. While these things are important, it is striking that the law almost never
focuses on the bad things that happen when a child is denied international adoption, or on
ensuring the positive things that happen when a child is provided such adoption. So the law
consists largely of requirements to ensure that birth parents have properly and voluntarily
relinquished their children, or have entirely and forever abandoned them, and that adoptive
parents have been thoroughly screened for health and age and economic stability and a range of
other factors thought to be important to parenting, and that they have been socialized to have the
proper attitudes toward their future child’s heritage and culture. And often there are other
requirements designed to ensure that if at all possible the child be adopted or provided some
form of family support in the country of origin rather than abroad. These sometimes take the
form of requirements that agencies search for in-country homes prior to considering placement
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abroad, for periods like six months or one or two years, and sometimes they take the form of
limiting foreign adopters to older children or children with disabilities. By contrast there are
almost no laws or policies that focus on the devastating damage to children’s life prospects that
come from spending months and years on the streets or in the kinds of institutional conditions
that typify the world’s orphanages, despite the fact that there are millions on millions of
homeless children worldwide living and dying in these situations, and limited prospects in the
near term for doing better by them in their home countries. There are almost no laws or policies
requiring that children whose birth parents will never be available to parent them be identified
and freed up for adoption, or limiting the time they can be held before being placed in available
adoptive homes or other nurturing situations, or otherwise facilitating the prompt placement of
children in need of homes with those who can provide those homes so that children can have a
decent chance to recover from early damaging experiences.
Accordingly, the general legal picture is one in which the law places multiple barriers between
children who need homes and the parents who might provide them. Given this picture, recent
developments indicate moves both in the direction of making international adoption yet more
difficult to accomplish, and also in the direction of making it somewhat less difficult. The
overall direction of change is not entirely clear. And there is no move to transform international
adoption to focus more significantly on the positive, so that while ensuring against adoption
abuses it simultaneously strives to place as many children as possible as promptly as possible in
adoptive homes.
International adoption is governed by domestic law of both the sending and the receiving
countries, law passed by a particular country to govern its own affairs, and international law, law
agreed to by various countries to govern certain matters between those countries.
Domestic Law
Countries are understood to have jurisdiction to decide matters related to what are seen as “their
children,” and so can decide whether to allow adoption out of the country at all, and also the
rules governing any such adoptions they choose to allow. Countries have on a regular basis
changed the rules and policies governing the adoption abroad of their children. At times of crisis
which create large numbers of children in need of homes, many countries create laws and
policies permitting adoption of some of these children by foreigners. Other countries refuse to
allow such adoption ever: Muslim countries, for example, believe it is wrong to assign children
new legal parents as adoption typically involves, and so prohibits both domestic and international
adoption. As noted above, there has been something of a pattern among countries that have
allowed adoption abroad of their children during the past few decades to open up such adoption
initially with relatively few restrictive rules, and then after a period of time to close down
significantly, sometimes restricting the kind of children available to those who are older or have
disabilities, sometimes restricting the kind of adults eligible to adopt to those who are married or
who are below certain ages, sometimes placing adoption under the control of a central state
authority, and sometimes closing down such adoption altogether, either temporarily or
permanently. Sending countries’s decisions regarding their domestic laws and policies are made
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in response both to internal pressure, such as political leaders or non-governmental
organizations, and also to external pressure, such as powerful international organizations like
UNICEF, other international child and human rights non-governmental organizations (NGOs),
and international law.
Countries also have jurisdiction to decide whether to allow their adults to adopt from abroad,
bringing the children back home. Typically the “receiving countries” in international adoption
are relatively well-off countries with many adults who have the luxury of being able to afford to
take on children to raise. High infertility rates and a limited numbers of children available for
adoption in these countries, creates a significant number of prospective international adoptive
parents.
Receiving countries are in a position to have a major influence on many sending countries’
international adoption policies. The receiving country can if it chooses try to use whatever
power it may have to influence sending countries’ policies either to ease the path of international
adoption or to restrict such adoption. The United States has long been the major receiving
country in the world, with some two-thirds of all internationally adopted children coming to the
U.S. The U.S. is also politically the most powerful of all the receiving countries. Government
policy in the U.S. has been somewhat ambivalent towards sending countries with respect to their
international adoption policies. Government officials tend to be sympathetic to the desires of
prospective adopters within the U.S., and so for example occasionally political actors within the
U.S. will try to exert influence abroad to persuade foreign entities to allow certain children to be
released for adoption. This has often happened when particular children assigned to U.S. parents
for adoption get stuck in the pipeline when their home country declares a moratorium on
adoption. At the same time the U.S. government is enormously reluctant to give the appearance
of wanting to expropriate other countries’ children, and this concern appears to dominate its
approach to dealing with sending countries. So, for example, when concerns are raised about
“adoption scandals” in a particular sending country, cases involving alleged kidnapping or baby
buying, the U.S. tends to take steps to try to ensure that no children are given visas permitting
them to leave the sending country for purposes of adoption in the U.S. without new assurances
that the children have been properly separated from their birth parents. It is for such reasons that
the U.S. has introduced requirements in many sending countries for DNA testing to ensure that
the adopted child is in fact the child of the alleged birth parent, along with other requirements
designed to ensure that various laws of the sending country have been satisfied. This also
explains the U.S. government’s current insistence that Guatemala change its laws and policies to
deal with the allegations of baby selling that have long surrounded its international adoption
practices.31 And on occasions the U.S. has found certain countries’ practices so problematic that
it has declared a moritorium on allowing U.S. nationals to adopt in that country.32 Other
receiving countries often take similar action, refusing to deal with countries they see as being too
lenient toward various adoption abuses. For example, as of December, 2006, five countries had
refused to accede to Guatemala’s accession to the Hague Convention because of concern about
Guatemala’s adoption policies.33
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Receiving countries’ laws and policies are also important because they determine whether the
country’s nationals will be allowed to adopt from abroad at all, and also if they can, how hard or
easy this will be. Again the general picture here is one in which law plays a very negative,
restrictive role. In order to accomplish an international adoption a U.S. national must satisfy the
laws and related policies and practices of his or her own state within the U.S., of the immigration
authorities, and of the sending country, all of which will be focused as discussed above on
making sure that no adoption goes through that might be problematic, as opposed to focusing in
addition on ensuring that adoptions likely to serve a child’s interests go through as often and as
efficiently as possible. Any given international adoption is likely to cost somewhere in the range
of $15,000 to $40,000 and to involve a challenging emotional journey, inordinate paperwork,
and years of commitment to accomplish. Given this background reality, U.S. law related to
international adoption has moved significantly in recent years in directions more favorable to
international adoption. A federal law entitled the Child Citizenship Act was passed in 2000,
giving internationally adopted children automatic citizenship rights immediately upon
adoption.34 Upon return to the U.S. adoptive families can now expect to get proof of citizenship
delivered to their home automatically within approximately a month of arrival.35 On a practical
level this law was a major step forward. Previously international adoptive parents had to apply
for citizenship for their children, a requirement that constituted one more bureaucratic hurdle in a
process already characterized by multiple hurdles, and one that if not fulfilled left the children
dangerously unprotected in their new life, as non-citizens. This new citizenship legislation also
constituted a major symbolic step forward, giving those adopted abroad similar citizenship status
with children born abroad to U.S. citizens, an important move toward recognizing the legitimacy
of international adoption as a way to form one’s family. Federal income tax law was amended
effective 1966 to give tax credits for the first time for expenses for any adoption, including
international adoption, for those falling within the income eligibility limits, with the amount of
the credit increased from $5,000 to $10,000 per adoption, in 2002, and designed to increase
slightly every year so that for 2007 the amount is $11,390.36 Again, apart from the practical
significance, this was a dramatic move in the direction of reducing disparities in the treatment of
biologically related parenthood, always heavily subsidized by tax, employment benefit and
health insurance policies, as compared to adoption, here including both domestic and
international adoption.37
Other legal developments in the U.S. with no specific impact on international adoption are
nonetheless significant in changing the landscape in adoption-friendly directions that may well
prove relevant to international adoption’s long-term prospects. Congress passed in 1994 and
strengthened in 1996 a law called the Multiethnic Placement Act (MEPA),38 prohibiting foster
and adoption agencies receiving federal funds from using race as a factor in child placement.
This law was designed to radically change the laws and policies of the fifty states, all of which
had traditionally engaged in “race matching,” placing children if at all possible with same-race
foster and adoptive parents. MEPA constitutes a powerful rejection of the philosophy at the
heart of efforts to restrict international adoption – the idea that children are best off if kept within
their community of origin, and the related idea that racial and ethnic communities are best off
when they keep “their” children within the group. Congress also passed in 1997 a law called the
Adoption and Safe Families Act (ASFA).39 This law was designed to reduce the emphasis the
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states had traditionally placed on keeping children with their family of origin, to place a greater
emphasis on children’s interests in growing up in nurturing, permanent homes, and to ensure that
if the family of origin could not provide that kind of home within a reasonable period of time,
then children be moved on to adoptive homes rather than held on an ongoing basis in foster or
institutional settings. ASFA like MEPA rejects ideas at the core of opposition to international
adoption about the central importance of heritage and about the last resort status of adoption.
ASFA also rejects a related policy of holding children in limbo with technical ties to their birth
parents, rather than moving them promptly on to available adoptive homes. This problem, while
an issue within the U.S., exists in extreme form in most of the sending countries of the
international adoption world, where children are held in orphanages for years at a time,
technically tied to their birth parents and not free for adoption, even though they may see their
parents rarely if ever and may have no hope of returning to live with them. ASFA is one of those
very rare adoption laws that actually does focus not just on the bad things that happen with
adoption but on the bad things that happen in the absence of adoption – namely the harm that
comes to children when held in limbo, without permanent parents, and in less than good
nurturing situations. If ASFA’s spirit were to spread beyond our borders, it would help animate
efforts to free increased numbers of children up for adoption, and to ease the barriers to
international adoption so that more of them could be placed.
Finally, there are some very general developments in U.S. law in an adoption-friendly direction
that bode well for international adoption also. Traditionally U.S. parentage law has accorded
very significant weight to biology and been heavily biased against the kind of non-biologically
linked parenting that is adoption. 40 But the recent trend has been in the direction of reducing the
importance of biology as a factor in defining parentage. Increasing emphasis is being placed on
established and/or intended social as opposed to biological parenting relationships, with these
factors sometimes weighing equally with or even outweighing biology.41 And there are
indications that despite our traditional emphasis on adult rights over children’s, we are moving,
however, slowly, in a child-friendly direction.42

International Law
On the international front, law has moved generally in the direction of legitimating international
adoption, and of providing general guidelines for its appropriate conduct, but does little to
facilitate such adoption so as to help ensure that children in need of homes receive them. And of
course, consistent with the generally negative legal picture, even the most favorable law of
current times, the Hague Convention, in no way requires that countries recognize any rights in
their children to receive a nurturing home abroad even if this is the only nurturing home
available.
The first truly significant international documents recognizing international adoption were the
1986 U.N. “Declaration on Social and Legal Principles Relating to the Protection and Welfare of
Children, with Special Reference to Foster Placement and Adoption, Nationally and
Internationally,43 and the 1989 U.N. Convention on the Rights of the Child.44 However they
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stopped well short of fully legitimating such adoption. The Convention on the Rights of the
Child is the most powerful document, ratified now by all countries in the world except the U.S.
and Somalia.45 It is seen as the ultimate expression to date of international support for children’s
human rights. It talks in powerful language in the Preamble of the child as one of the members
of the human family entitled to fundamental human rights, and as entitled to special safeguards
and care by virtue of immaturity, and in Article 3 proclaims that in all actions concerning
children “the best interests of the child shall be a primary consideration.” However in the key
Articles dealing with children in need of care outside of their birth family, the Convention
provides that countries are free to decide whether to provide adoption or not, and whether to
include international adoption or limit adoption to domestic only. So Article 20 provides that
with respect to children deprived of their family environment, nations “shall in accordance with
their national laws” ensure alternative care, and that such care “could include, inter alia, foster
placement, kafalah of Islamic law, adoption or if necessary placement in suitable institutions for
the care of children. When considering solutions, due regard shall be paid to the desirability of
continuity in a child’s upbringing and to the child’s ethnic, religious, cultural and linguistic
background.” Article 21 tells nations that might want to allow international adoption that they
must treat it as lower on the hierarchy of choices than various in-country options that include but
are not limited to in-country adoption. Many believe, rightly or wrongly, that in-country
adoption should be preferred to out-of-country adoption, but the CRC goes far beyond this,
stating that nations “that recognize and/or permit” adoption, “shall: ... (b) Recognize that intercountry adoption may be considered as an alternative means of child’s care, if the child cannot
be placed in a foster or an adoptive family or cannot in any suitable manner be cared for in the
child’s country of origin” (emphasis added). This places international adoption lower on the
hierarchy than in-country foster care, and apparently even lower than institutional care that might
be deemed “suitable.” The Chair of the U.N. Committee on the Rights of the Child has on
various occasions indicated publicly that this language should be interpreted to mean that the
CRC requires that in-country foster care be preferred to out-of-country adoption only if it is
ongoing, “permanent,” foster care, as compared to temporary care, and that it should be
interpreted to require a preference for adoption over institutional care since the latter cannot be
considered appropriate for children.46 But at the same time he appeared to assume that virtually
all foster care would be “permanent,” even though in those countries like the U.S. which have
had significant experience with foster care, and far more resources to support positive forms of
foster care, it has typically not been permanent, even when children are placed with kinship
foster parents, and it has typically been far inferior to adoption for children, as indicated by
various measure of child development and adjustment in the available social science.47
A dramatic step forward in at least symbolic support for international adoption was taken in
1993, when 66 countries, including most of the sending and receiving countries in the
international adoption world, approved a multilateral treaty called the Hague “Convention on
Protection of Children and Co-operation in Respect of Intercountry Adoption,” generally
referred to as the Hague Convention on Intercountry Adoption.48 This constitutes the most
significant legitimation of international adoption to date, apparently making such adoption a
preferred option for children over institutional care in their home countries, although indicating
that adoption in-country should be preferred over adoption abroad. The Convention’s Preamble
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recognizes that “the child, for the full and harmonious development of his or her personality,
should grow up in a family environment, in an atmosphere of happiness, love and
understanding,” and that “intercountry adoption may offer the advantage of a permanent family
to a child for whom a suitable family cannot be found in his or her State of origin.” This of
course again fails to in any way require that nations recognize international adoption as an
option for children. And it accords with the popular sentiment that in-country adoption should
be at the top of the hierarchy of options for homeless children. But it does at least seem to make
international adoption next on line on the hierarchy. However the Chair of the U.N. Committee
on the Rights of the Child has interpreted this language as consistent with his interpretation of
the CRC, arguing that under the Hague a permanent foster family should count as a “permanent
family” to be preferred over any international adoptive family.49
The Convention also includes some basic substantive rules designed to ensure that birth parents
and their children are protected against wrongful attempts to separate them through, for example,
use of financial payments to induce the surrender of parental rights, or coercion as in kidnapping.
And it includes some basic procedural rules designed to ensure obedience to the substantive
rules, such as requirements that each country create a Central Authority to implement the
Convention. The Convention governs only those adoptions that take place between countries
which have ratified it.50 As of December, 2006 CHECK DATE W DAVID, 69 countries had
become parties to the Convention, with more having indicated that they will become parties in
the coming years.http://www.travel.state.gov/family/adoption_hague.html51 The U.S. Senate
has given its advice and consent authorizing U.S. ratification of the Convention, conditioned on
laws and regulations being adopted to enable compliance with the Convention’s requirements.52
Basic enabling legislation entitled the Intercountry Adoption Act of 2000 has been enacted,53 and
the necessary regulations issued, with the final ratification step now anticipated in 2007 or
2008.54
There is some reason to think that the net impact of the Hague Convention will be favorable to
lawful international adoption. First, in legitimating such adoption as a good option for children,
it not only reflects widely shared international opinion, but is likely to reenforce such opinion,
giving those in a position to influence policy more reason to shape policy in an adoption-friendly
way. Second, in reenforcing existing rules against baby-buying and other adoption abuses, it
may help reduce the number of adoption scandals, which are not only problems in their own
right but also so often trigger anti-adoption “reforms” closing down or drastically limiting
international adoption. Third, in emphasizing that international adoption is supposed to serve
children’s best interests and that it is to be guided by rules protecting birth parent rights and
prohibiting abusive practices, the Hague may help promote a more positive image of such
adoption in a world where many talk of it as equivalent to child trafficking. Finally, and for
related reasons, the Convention will provide political cover for leaders in sending countries who
think international adoption will serve their government’s and their country’s children’s interests,
but might be afraid of anti-adoption forces’ charges that they are “selling” or otherwise
exploiting these children, and wasting what are often termed these countries’ “most precious
resources.” The Convention can be used to demonstrate that internationally adopted children
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will be protected against sale and exploitation, and that the world community approves of such
adoption as a good option for children.
The Hague Convention will also likely result in changes in various receiving countries’ laws in a
direction favorable to international adoption. This is notably true in the U.S. Most significant is
the elimination for Convention adoptions of the so-called “orphan” requirement in U.S.
Immigration law, which limits those children entitled to immediate entry upon adoption to those
who have only a sole birth parent surrendering them for adoption.55 Since virtually all countries
allow couples who are not in a position to raise their children to surrender them for adoption, this
restriction has limited the pool of children available for adoption who could find homes in the
U.S. It has also caused crises in some number of individual adoption cases in which U.S.
citizens unwittingly adopted abroad children who did not fit the orphan definition, only to find
that although they were the legal parents of the adopted children, they could not bring them back
into the U.S. The Intercountry Adoption Act of 2000 and the Hague implementing legislation
referred to above, amends the Immigration and Nationality Act to eliminate the orphan
restriction for those adoptions conducted under and in accord with the Convention.56 This Act
also should remove the need for parents who have adopted in courts abroad to re-adopt in their
home state in the U.S. Parents have to date felt pressure to re-adopt because foreign decrees are
not entitled to the “full faith and credit” from courts in the U.S. that an adoption decree issued by
a court here would be, and because they typically have needed a U.S. court decree to get their
local U.S. birth registry to issue a new U.S. birth certificate, so that their child has the very
important practical advantage of an English-language birth certificate issued by a local registry
capable of issuing additional “original” copies if the first is lost. The Act implements the Hague
requirement that adoption decrees issued by courts in the sending country in compliance with
Hague requirements be recognized and given effect in the receiving country. Such decrees will
accordingly be entitled to full faith and credit within the U.S., and should entitle adoptive parents
to get a birth certificate issued by their local U.S. birth registry based solely on the foreign
decree, without the parents having to go through the second U.S. adoption.57
However there is also reason to think that the Hague Convention will create additional barriers to
international adoption, and some indication that it has already had this effect. Some countries
may ratify the Convention based on good faith belief that it is a good idea, but have trouble
taking the bureaucratic steps necessary to make it effective, thus locking themselves out of the
international adoption business. Anti-adoption forces may see attempts to implement the
Convention as an opportunity to mount a battle to limit or close down international adoption, as
has apparently occurred recently in Guatemala. Even if the Convention is implemented, the new
bureaucratic hurdles it creates will likely increase the expense of international adoption for all
prospective parents. This is predicted to be the case in the U.S.,58 and it of course creates the
risk that reduced numbers of prospective parents will step forward, and reduced numbers of
children will receive homes. And sadly there is always the risk that the new legal regimes put in
place to accommodate the Convention requirements will result in some children in need of
homes being held for even longer periods of time prior to placement, and others being denied
placement altogether. This unfortunately is the general record of “law reform” in the area of
international adoption, and no surprise given the focus of all adoption law on the negative rather
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than the positive inherent in adoption arrangements. One obvious risk presented by the Hague is
its requirement that each sending and receiving country create a Central Authority with overall
responsibility for the regulation of international adoption. The Hague negotiations included
many who foresaw the danger that if the state was given a monopoly over international adoption
in any country there was a risk that such adoption would be unduly restricted, given the state’s
proclivity to regulate in a negative way, to assume that all restrictions will serve children’s
interests, and to ignore the importance for children of getting nurturing adoptive homes as soon
as possible if they are not able to be cared for by their original parents. Many of us involved in
those negotiations59 fought to preserve the role of “private adoption” within the highly regulated
world of international adoption. In this arena no adoption is truly private, but many nongovernmental agencies and intermediaries have traditionally worked to facilitate adoption.
Typically they work to maximize the opportunities for prospective adoptive parents and children
in need of homes to find each other. Many put down such non-state actors as motivated by greed
and serving the needs of adoptive parents, at the expense of the best interests of children. But
many like myself believe that such actors are essential to keep international adoption alive, and
accordingly to truly serve the best interests of children, at least in the many countries in which
state governments typically operate to restrict and shut down adoption when given monopoly
power. In the context of the Hague negotiations this debate was resolved somewhat
ambivalently, but in a way which at least retains the possibility of private adoption. The Hague
Convention does require each country to create a Central Authority, but then permits countries to
authorize non-state actors to continue to play a major role in international adoption. This is the
route that the U.S. has taken, and it seems likely that post-Hague, while international adoption
will require a few more hoops and thus some greater expense, things will not change all that
much within the U.S. as a result of the Hague. However many countries are likely to read the
Hague’s requirement for a Central Authority as equivalent to mandating state monopoly control
over international adoption, and those hostile to international adoption are likely to promote this
reading. This could effectively close down such adoption from those countries. Indeed there is
already some evidence that this has been happening in various countries in Central and South
America.60
International law moved generally in the direction of increased recognition of children’s rights
and interests, as has the domestic law of many countries. The U.N. Convention on the Rights of
the Child is one sign of this movement. The new Constitution adopted by the Republic of South
Africa, which provides robust protection for children’s rights, is arguably significant of things to
come elsewhere, given that that Constitution embodies many of the progressive rights
movements of recent years.61
Many of us might think that this move would encourage the future facilitation of international
adoption as an option for children in need of homes. It seems to us clear that children’s most
fundamental interests are in being raised in a loving, nurturing manner, in the context of a
permanent family, and that these interests can best be served by giving them the homes that often
will only be available in international adoption. But many of the most powerful proponents of
human rights believe very differently. And today it remains quite unclear what the future
direction of law and policy governing international adoption will be.
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The Politics and the Policy Pros and Cons62
There are three issues at the heart of the debate over international adoption. One has to do with
the interests of existing children who need alternative homes and could realistically be placed in
international adoptive homes, but are unlikely to find in-country adoptive homes. Another has to
do with the interests of the larger community, particularly in the sending country, and
particularly including birth parents and homeless children with no prospects of international
adoptive placement. The third as to do with adoption abuses such as baby buying and other
violations of core adoption laws.
Opponents of international adoption range along a broad spectrum from those who believe that it
is inherently a violation of human rights and should be entirely eliminated, the position taken by
Baroness Emma Nicholson, the person who as former Rapporteur to Romania for the European
Parliament, led the charge to force Romania to pass its current legislation eliminating
international adoption as a condition of joining the European Union,63 to those who focus on
creating new restrictive adoption regulation designed to better ensure against adoption abuses.
Supporters of international adoption range along a similarly broad spectrum, from those who see
this as a particularly positive form of family, to those who think that such adoption should be
treated as something of a last resort but at least allowed as an option for those children who are
not likely to get adoptive homes in-country. Most of those who count themselves as supporters
go along with the idea of a preference for in-country adoption over out-of-country adoption, and
essentially all agree with the core adoption law principles ensuring that children made available
for adoption have been properly separated from their birth parents, with those parents having
consented to adoption without any coercion or payment, and ensuring that the children are placed
with appropriately screened adoptive parents and protected against any exploitation.
I place myself at the most enthusiastic end of the spectrum of supporters. I find it
overwhelmingly clear that international adoption serves the best interests of existing homeless
children who can be placed. I take seriously the arguments based on larger community interests,
but think in the end that allowing international adoption does more to serve those interests than
does closing down such adoption. And finally, in addressing adoption law abuses, I think we
need to work to eliminate the abuses but to keep the focus on the bigger picture – ensuring that
as many children as possible receive permanent nurturing homes as early in life as possible. We
have to avoid, as the saying goes, throwing the baby out with the bath water.
(1) Interests of Existing Homeless Children Who Could be Placed Internationally
Here the case for international adoption rests on the social science and the child development
expertise that demonstrates how harmful it is to children to grow up on the streets or in
institutional homes,64 and how well children do when placed in international adoptive homes.65
Children placed early in life in international adoptive homes are likely to do essentially as well in
their families and in life as any children raised by their biological parents in those countries.
Children subjected to terrible experiences prior to adoptive placement, as many international
adoptees have been, often show remarkable success in overcoming the damage done by these
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early experiences. By contrast, research on orphanages shows how devastatingly harmful
institutional life is for children. Interestingly even the better institutions have proven incapable
of providing the personal care that human children need to thrive physically and emotionally.
Research on international adoptees who started their early life in institutions demonstrates
vividly the damage such institutions do even when the children are lucky enough to escape the
institutions at relatively early ages. Age at adoptive placement regularly shows up in adoption
studies as the prime predictor of likelihood of successful life adjustment.
Opponents of international adoption argue that children are best served by remaining in their
community of origin, where they can enjoy their racial, ethnic and national heritage, and that
they are put at risk when placed with dissimilar adoptive parents in foreign countries, where they
may be subject to ethnic and racial discrimination in addition to the basic loss of identity
associated with their community of origin.
But the opponents’ claims are based on extreme romanticism, without any grounding in the
available evidence and without support in common sense. Children doomed to grow up in
orphanages or on the streets cannot expect to enjoy their cultural heritage in any meaningful way.
And the real choice today for most existing homeless children in the sending countries and in the
poor countries of the world that might become sending countries, is between life – and often
death – in orphanages or on the streets in their home country and, for a lucky few, life in an
adoptive home abroad. Possibilities for adoption at home in the birth country are drastically
limited by the poverty of the population and by attitudes toward adoption in most Asian and
many other countries that are more blood-biased and otherwise discriminatory toward adoption
than they are in the U.S.
Opponents argue that children might be placed in in-country foster care, and in that way benefit
from remaining in their country and culture, as well as possibly still linked in some way with
their birth family. But foster care does not exist to a significant degree in the sending countries
and the poor countries of the world – overwhelmingly the homeless children of the world are
living and dying in orphanages and on the streets. The U.S. is the country which has had the
greatest experience with foster care – for many decades now the vast majority of our homeless
children have been living in foster care because it has been seen as so superior to institutional
care. The fact is that even with the resources that the U.S. has to support foster care, it does not
work especially well for children, which is part of why on a regular basis child welfare
specialists and policy makers focus on what to do about the problem represented by the large
number of children living in foster care. Social science demonstrates clearly that while foster
care works better for children than living in birth families characterized by child abuse and
neglect, it does not work nearly as well as adoption.66 It is extraordinarily unlikely that foster
care will work better in other countries than it has here, and this is obviously particularly true
when the other countries are desperately poor. And the bottom line for existing children who
might find adoptive homes abroad now is that foster care, whether good or bad, for the most part
simply doesn’t exist as a current option.
(2) Larger Community Interests
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Here the arguments are more amorphous, social science provides no clear answers, and in the
end one must simply make a complicated judgement call. Opponents of international adoption
argue that international adoption constitutes a particularly vicious form of exploitation of the
impoverished sending countries of the world by the richer countries of the world, and the loss of
the poor countries’ “most precious resources.” Supporters like me see international adoptive
families, in which parents and children demonstrate the human capacity for love across lines of
difference, as a positive force for good in a world torn apart by hatred based on racial, ethnic,
and national differences. We also question how impoverished communities will in fact be in any
way enriched by keeping these children in institutions or on the streets.
Opponents point out that at best international adoption is at best a band-aid operation providing
homes to only a small fraction of the children in need in any sending country, and argue that the
funds spent on giving homes to the handful would be much better spent improving conditions
that would benefit the larger group of children in need. A related argument is that the
governments of both sending and receiving countries should do more to change the conditions of
poverty and the cultural attitudes that result in children being abandoned and surrendered for
adoption, rather than making efforts to facilitate the transfer of such a limited number of children
to adoptive parents.
These arguments raise hard issues. The history of the world has involved exploitation by the
U.S. and some other receiving countries of the world, and it is understandable that many would
see international adoption as a continuation of this pattern. And international adoption is
unlikely ever to provide direct help for more than a limited number of children. Not only are
limited numbers of children now being placed in international adoption, but even if laws were
changed to facilitate such adoption, it is unimaginable that the numbers placed would ever begin
to seriously address the needs for adequate nurturing of any significant percentage of the vast
numbers of children in need. There are, after all, said to be some 100 million children with no
available caregivers – 65 million in Asia, 34 million in Africa, and 8 million in Latin America
and the Caribbean.67 And in any event, the better, more humane solution would obviously be
the elimination of the kind of poverty and injustice that produce so many desperately poor people
in so many nations who are unable to keep and raise the children that they bear.
The central question for me is whether international adoption impedes the goals of helping the
larger group of children in need and of addressing global poverty and injustice. It is hard to
know for sure. It could be that international adoption diverts energy and resources that would
otherwise be devoted to these goals. But I see no evidence that this is the case, and I hear no
claims by opponents that such evidence exists. Indeed I hear no developed arguments as to why
this likely would be the case. Opponents instead tend simply to describe with outrage the picture
of the rich American swooping in to carry the adoptive baby off to its new privileged life, paying
the $30,000 worth of adoption fees to various adoption agencies and other intermediaries, and
they talk of all that that $30,000 might mean if devoted to improve conditions in orphanages for
the many children left behind. But the fact is that denying that prospective adoptive parent the
opportunity to parent that child will not likely provide a substitute contribution of $30,000 to the
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sending country’s poor children. It will much more likely push that person to pursue parenting
through reproductive technology in the U.S. or deflect them from parenting altogether. It’s hard
to see how it will likely induce either that person or others to do more to work on improving
conditions in poor countries for children and for others.
It seems to me more likely that allowing international adoption will push us slightly forward on
the path to improving conditions for children and otherwise addressing poverty and social
injustice in the poor and the sending countries of the world. And there seems at least some
evidence indicating that this might be true. Anecdotal evidence indicates that many international
adoptive parents emerge from their experience with a much greater sense of commitment to
contribute to social services of various kinds in their children’s sending countries. Many of them
form new organizations dedicated to providing funds for children and child-oriented social
services in their adopted child’s home country.68 They will also likely be more supportive of
efforts by their government to contribute to foreign countries in need or to international
organizations devoted to improving the lot of the world’s children. Sending country officials
that witness foreign adoptive parents gratefully taking into their homes children of different
racial and ethnic backgrounds seem likely to realize new potential for placing these children in
their own country. There is, for example, some indication that this has happened in South
Korea.69 The exposure that international adoption brings may provide helpful pressure on
sending country officials and on people in the richer countries of the world to improve
conditions for children. So, for example, International adoption has created a new consciousness
throughout the world of China’s one-child policy and of the related widespread killing and
abandonment of baby girls. It has created awareness of the horrendous conditions in orphanages
worldwide, as the press gets alerted to facts,70 and as children come home to the U.S. from
orphanages abroad and the parents begin to discover the ongoing problems these children suffer
related to orphanage life, and the social scientists begin to document these problems.71 On a
very concrete level, international adoption brings huge new amounts of money to a variety of
players in the sending countries, including not just agencies and lawyers but also orphanages.
For example, in many countries international adoptive parents are required to pay fees or make
contributions that are designed to go directly to improving conditions in the orphanages from
which the children are placed for adoption. In China there has for some time been a $3,000 to
$5,000 fee72 which is supposed to be allocated to paying for the adoptive child’s support there
and to improving orphanage conditions. Given the 6500 children adopted into the U.S. from
China in 2006 and the 7900 so adopted in 2005, and assuming a minimum $3,000 contribution,
this would have meant some $19,500,000 total contributions to orphanages in 2006 and some
$23,700,000 in 2005. In addition international adoption saves sending countries significant costs
by relieving them of the burden of support for the children adopted.
In the end it’s hard to know for sure what impact international adoption has on the larger goal of
helping address global issues of poverty and injustice, but in my view some reason to think that it
does more good than harm. Given this, the fact that we do know that such adoption radically
improves life prospects for virtually all those children who are in fact placed provides a powerful
argument for moving in the direction of expanding rather than restricting such adoption.
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(3) Adoption Abuses
Here there is dispute as to the extent of abuses and as to what to do about abuses, but not as to
whether they are a bad thing and should be eliminated.73 Opponents and supporters of
international adoption agree that basic adoption law principles should apply: children should not
be given to adoptive parents unless the birth parents have voluntarily relinquished or abandoned
them; adoptive parents should raise children lovingly and not in any way exploit them.
Universally applicable laws, within sending and receiving countries, and now incorporated as
well in the Hague Convention as well as other international law like the CRC, prohibit payments
to birth parents and other practices that can fairly be characterized as baby buying or selling, they
prohibit any exploitation in connection with adoption, and they provide for the screening of
international adoptive parents to ensure that they will be appropriately nurturing parents.74
Opponents make some arguments that are simply absurd, but are nonetheless seriously
problematic to international adoption because they are sometimes believed and thus give
adoption an unjustified bad name. So, some have claimed over the years that such adoption
involves the murder of children for their organs so that the alleged adoptive parents can use the
organs for their “own” children. This rumor has been investigated on numerous occasions by
responsible international and other bodies and always rejected as without any foundation.75
More common are the claims that international adoption regularly involves the kidnapping of
children from birth parents, and the purchase of children from birth parents. There is some proof
that on some occasions kidnapping has occurred and the U.S., in order to prevent such abuses,
now makes DNA testing to match alleged birth parents with the children surrendered for
adoption a requirement in many countries in connection with decisions as to whether to allow the
children to be adopted into the U.S. There is also good reason to believe that in some countries
payments have on some occasions been made to birth mothers in connection with their decision
to relinquish for adoption. Many claim that this is common in Guatemala today, and this is a
major argument made in connection with calls to pass new restrictions on adoption there.
It is impossible to say how extensive abuses such as kidnapping and the payments to birth
parents are. However the opponents regularly make very misleading statements. For example,
they tend to equate all adoption with baby buying, citing the large amounts paid by adoptive
parents, without regard to the fact that such payments may be and almost certainly generally are
entirely legal, as large amounts are involved in the fees charged by agencies and other
intermediaries authorized to receive fees for their services in connection with facilitating
adoptions. Also opponents ignore the distinction between payments made to birth parents which
induce them to surrender children they would otherwise keep, and payments made to parents
who would be surrendering in any event. The latter may be illegal, but the former is the problem
at the core of the baby-buying prohibition. The idea is to prevent any form of coercion,
including the proffer of money, having an influence on the decision whether to keep or surrender
the child. It is an idea based on the felt value of enabling birth parents to keep their children, and
children to grow up with those parents, if at all possible. It is extremely unlikely that much of
this core form of baby buying is going on in the world. It is illegal everywhere, under a
multitude of overlapping laws, laws of the sending country, laws of the receiving country, and
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international law.76 And the reasons that birth parents in the sending countries of the world
surrender their children for adoption have to do with overwhelming poverty and social
devastation – they simply have no choice. They often will have had no choice in getting
pregnant – no access to contraception is typical. They may have a job, if they are lucky, that
they would lose if they had a child. They may have one or two children they are struggling to
keep alive, and know they are incapable of supporting a third. It is entirely understandable that
many of these birth parents might accept money if offered, or seek money if they know other
birth parents are getting it in connection with surrendering their children. They desperately need
it after all, and everyone else involved in the adoption process, most of whom have no such dire
need, seems to be getting paid handsome fees. It may be that we should still make such
payments illegal – it would be hard to draw a clear legal line between such payments and the
kind of payments that would induce surrender, and you need a clear legal line if you are going to
hold people criminally responsible as we do for baby buying. But we should not see such
payments as a terrible evil to be avoided at all costs.
There are also no doubt some number of birth parents in sending countries who are getting
payments that indeed do function to persuade them to surrender children for adoption that
otherwise they might have kept, and even to get pregnant in order to surrender the children to
born. The latter practice we call surrogacy and in the U.S. it is legal today in almost all states,
with an enormous surrogacy industry primed to expand the practice as we move forward. I
myself would prohibit commercial surrogacy both here and abroad, and I also believe we should
maintain the existing prohibition on payments to already-pregnant women designed to induce
surrender of the child. However I think we need to acknowledge that such payments are not the
ultimate evil that they are often assumed to be. They may on balance be wrong, but they need to
be weighed against other evils as regulators decide how to shape policy on international
adoption.
Opponents of international adoption never weigh the evils on each side. Instead they focus
solely on the evils represented by adoption abuses, and then argue for restrictive regulation that
they claim will help address those evils. They don’t consider the evils represented by failing to
place children in international adoptive homes, and the good that comes from placing them. And
policy-makers in charge of the rules are very responsive to this way of looking at things. As
discussed above, the rules governing adoption typically focus on the negatives that come from
transferring children from one set of parents to another and not on the positives.
So, adoption opponents and adoption policy-makers often respond to adoption abuses by calling
for a moratorium on adoption, either temporary or permanent. An example is Romania, where as
noted at ------ above, soon after international adoption opened up, it was closed down again in
reaction to a baby buying scandal, and remained closed for years, essentially until it was
permanently closed by the new law banning all international adoption except grandparent
adoption. Yet the evil represented by the relative handful of cases in which impoverished
Romanian birth parents might have accepted money in order to relinquish children they
otherwise would have kept is minuscule, in my view, by comparison to the evil represented by
21

the thousands of Romanian children condemned to live and die in horrible institutions who could
have had loving, nurturing adoptive homes.
Adoption opponents and policy-makers typically argue that if international adoption is to
continue, the government in any given sending country should take over the adoption process,
eliminating any private lawyers and other intermediaries. So do many others who see
themselves as supportive of international adoption but focus on the importance of eliminating
adoption abuses.77 They see the state as more likely motivated to enforce the laws, and the
private actors as more interested in facilitating adoption and thus more ready to do what it takes
to make it happen including making payments to birth parents. The problem here is that in many
countries, state monopoly power over international adoption means that it grinds to a near or
total halt. This has been the case in several countries in South and Central America, where as the
state has taken over, adoptions dwindle to a small trickle, and the children made available are no
longer freed up as infants, but only after spending many months and typically at least two or
three years in damaging institutions.78 This is the battle that is now being fought out in
Guatemala, a country with some of the most international adoption-friendly rules of any country
today. Guatemala releases significant numbers of children for international adoption – despite its
relatively small size it is one of the major sending countries of the world, second in line after
China as of 2006.79 It places many of these children in foster care immediately after birth, and
then moves many of them on to their adoptive family within six to eight months. This is almost
unheard of in today’s international adoption world, and of course means for the children that they
are spared the horrors of institutional life, and given a good chance once placed in adoption to
develop normally both physically and emotionally, by contrast to most international adoptees
who, by virtue of spending most of their early infancy in institutions are at high risk for
developmental and ongoing problems. However adoption opponents and policy-makers have
fixed on Guatemala as the problem country of the day, focused as they are solely on the adoption
abuses they see there. They ignore the fact that in calling for restrictive regulations including a
state monopoly over international adoption and the elimination of the private intermediaries who
make foster care possible, they risk doing devastating harm to thousands of Guatemalan children
every year, condemning them to spend unnecessary months and years in damaging institutions,
and denying most of those who could under today’s rules be placed in adoptive homes any
opportunity for any normal family life.
We do need to pay attention to adoption abuses. We need to enforce the laws that already exist
making them illegal. In some cases we may need to redesign some laws to make them more
effective. But we need to keep in mind that the main thing children need is a permanent
nurturing home, and that this is also the main thing most birth parents want for the children they
can’t raise themselves but must surrender. We should make sure that we don’t take any action to
cut down on abuses that causes children more harm than good by reducing their chances to
obtain a nurturing family.
Reform Directions for the Future
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Those committed to human rights and to children’s rights need to keep the focus on the genuine
and most significant needs of children, parents, and communities, rather than engaging in false
romanticism, and they need to focus on the genuine and most significant evils that children face.
Children need loving, nurturing parents to raise them. They need food and shelter and affection.
They need protection from disease and disaster. Large numbers of children in the poorer
countries of the world live in truly desperate circumstances. Those in orphanages spend their
infancy having bottles jammed in their mouths as they are propped in the corners of their cribs in
hopes that some nourishment will happen, left unattended for hours in between bottle-propping
events, so that they learn early that screaming their hearts out or making other demands for
human attention are meaningless. Those familiar with orphanages say that one of the most
horrifying things is the silence that characterizes so many because the children have learned not
to bother to ask for attention80 . Largely deprived of the human touch and human affection as
they grow up, those who survive physically are unlikely to develop emotionally and mentally in
ways that will make it possible for them to relate meaningfully and happily to other human
beings, or to learn or work in meaningful ways. The longer they spend in such orphanages the
less chance they will have at anything resembling normal development. By contrast, those
placed in international adoption live comparatively blessed lives, and have an opportunity to
overcome even very significant deficits caused by early deprivation, with the age of placement
overwhelmingly predictive of the chance for normal life.81 Those who believe in children’s
rights and in human rights need to promote children’s basic right to be liberated from the
conditions under which they live in orphanages, and also the conditions under which street
children live, and to grow up with parents who can provide the loving nurturing that is essential
for human flourishing.
We should place as many of these children as we can in adoptive homes, since the evidence
makes clear that adoption generally works better for children than other options such as foster
care. There may be instances in which foster care will work better, and of course there should be
room for exceptions to the general rule, but the hierarchy of alternative options established by the
Hague Convention is the right one – international adoption should be preferred over in-country
foster care as a general matter. See discussion supra pp_______.
Should in-country adoption be preferred over out-of-country adoption? Almost all who discuss
this say yes.82 However there is no evidence that in-country adoption works better for children.
While almost everyone tends to assume that children should be placed with birth parents of
similar cultural and ethnic background, the issue has been examined fairly extensively in the area
of domestic transracial adoption within the U.S., and there is not a shred of evidence in the entire
body of social science studies following transracial adoptees from infancy into adulthood, and
comparing them with control group samples of adoptees placed with same-race parents, that any
harm comes to children from being raised by parents of a different ethnic background.83 One
might still find an in-country preference appropriate, for a range of reasons that could include a
sense that despite the absence of evidence children will still do best when matched with similar
parents, a sense that in-country parents deserve a preference because of the history of
exploitation their group or country may have suffered, or simply a sense that it looks better to
those suspicious of international adoption and will therefore help limit opposition. Many might
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find an in-country preference important to counter the risk that the foreign parents’ likely
comparative wealth will somehow bias the process against the in-country parent.
But the risk of any in-country preference is that it will function as another barrier to placement,
delaying and perhaps entirely denying the chance for children to find an adoptive home. This is
in part because the overwhelming number of potential adoptive parents for children in poor
countries will be in the rich countries of the world. If countries implement an in-country
preference by a rule mandating an in-country search before the child can be placed
internationally, there is a real danger that this translates for bureaucrats into a rule that they
should simply hold the children and avoid placement altogether. This risk is made worse when
the official rule prohibits international placement for a period of time, as some countries have
provided. When Russia enacted its six-month waiting requirement there was no realistic
possibility of any but a tiny fraction of Russia’s homeless children finding an in-country home
during that six months. So for almost all those homeless children the rule translates to a simple
requirement that they spend an additional six months in damaging institutional care – and beyond
that such a rule reduces the chances the child will ever be placed, both because older children are
harder to place, and because risk-averse bureaucrats get the message from such rules that
international adoption should be seen as a failure, a last resort that should be generally avoided.
India adopted a rule recently requiring that 50% of adoptions be in-country,84 very likely
effectively precluding adoption altogether for almost all the affected children. The history of
race-matching policies in the U.S., which gave a preference to placing children with black as
opposed to white prospective parents, is that such policies resulted overwhelmingly in delaying
and denying adoptive placement of black children.85 It is in large part because of recognition of
this fact that Congress in the 1996 amendments to MEPA, discussed above at ------, eliminated
any preference for placing children within their racial group.86
Ideally in my view there should be no in-country adoption preference. Countries should simply
place children as soon as possible in available adoptive homes. But if countries want to institute
such a preference, then they should do so in a way designed to cause no delay whatsoever in
placement for children. Concurrent planning is the term for the adoption program inside the U.S.
that should serve as the model. In concurrent planning, adoption professionals work
simultaneously to reunite children in foster care with their birth parents, while they work to
prepare a child to be adopted. At the point that a decision is reached not to reunite, then the child
can immediately move forward to adoption. Adapted to international adoption this model would
mean that adoption officials in the sending country would plan simultaneously for the
international adoption while they checked to see if any domestic placement would be possible,
rather than waiting to plan the international adoption until they had exhausted the domestic
adoption possibility. All efforts should be made to avoid any unnecessary delays in placement
for children. I share the views of Dr. Dana Johnson, a widely respected specialist in international
adoption pediatrics and in the impact of orphanage conditions on children:
I think putting a child in a long-term institution is an act of abuse.... Children in
institutional care have deteriorations in many things that we want to see children
improve in during the earliest years of their life.... Their cognitive abilities are
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lower, their growth is terrible and their brain development is abnormal as well....
A few days in an institution should be as long as children are asked to endure.87
Assuming that adoption, including international adoption, is made the priority option, policy
makers then need to focus on certain key reforms. First they need to ensure that children who
cannot realistically be cared for by their parents are freed for adoption as promptly as possible.
The ASFA legislation recently passed by the U.S. Congress (discussed supra TAN ____) can
serve as something of a model for other countries as they look at their domestic laws. Most
countries have no adequate system for identifying children in need of adoptive homes and
freeing them up from their biological parents so that they can be placed. Orphanages world wide
are filled with children who grow up with no meaningful tie to their parents except the technical
tie that means they cannot be placed with adoptive parents. The same is true for street children.
Law reform efforts need to focus on creating systems for identifying and freeing up such
children, and they need to create realistic methods of expediting the entire process for children,
from birth to placement, so that children are moved to nurturing adoptive homes as early in life
as possible. Ironically and tragically, much of what now goes under the name of “adoption
reform” pushes in the exact opposite direction, as discussed above, with countries which have
opened up international adoption and begun sending their children abroad for placement, then
shutting down again, increasing rather than decreasing the bureaucratic barriers between
orphanage children and adoptive placement. The net effect is that infant adoptions are almost
unknown today in the international adoption world, although they used to occur frequently.
Insisting that children spend additional months and years in the inhumane and destructive
conditions of the typical orphanage should be understood as criminal.
Second, policy makers in both sending and receiving countries need to facilitate the adoption
process so that it better serves the needs of prospective adopters. The primary reason to do this
is not because it will promote their interest in parenting, although that interest should be
understood as perfectly legitimate, but because it will maximize the numbers of parents for the
children in need. Bureaucratic barriers serve to drive prospective parents away, either away from
parenting altogether, or into the world of reproductive technology, where they are seen as having
rights to become parents by pretty much whatever means they choose, including the purchase of
eggs, sperm, and pregnancy and childbirth services, and where they will be producing new
children, rather than giving homes to existing children in need.
Policy makers do also need to address the baby-buying and kidnapping problems that exist in the
international adoption world. International adoption’s opponents have grossly exaggerated the
scope of these problems, using them deliberately to promote restrictive adoption rules to suit
their larger anti-adoption agenda. But taking children from loving birth parents by applying
improper financial or other pressures, is deeply wrong. And it victimizes not only the particular
parents and children involved, but the larger group of children and parents whose opportunities
for legitimate international adoption are thwarted by the negative regulation that is so often
triggered by adoption abuses.

25

Finally, policy makers need to link their new adoption reform efforts with efforts to improve
conditions for the children who will not be adopted and for their birth parents. International
adoption’s opponents are correct in arguing that it can never provide homes for all the children in
need, and that we must address the problems of poverty and injustice that result in children being
abandoned in large numbers in the poor countries of the world. International adoption provides a
natural trigger for such reform efforts. Adoption agencies do a good deal now to socialize
prospective international adoptive parents about the importance of raising their children with a
sense of their cultural heritage. They could do more to socialize these parents about the
importance of giving back to their children’s birth country. Agencies and parents now do a good
deal to provide support for orphanages and other institutions serving poor children and their
parents in sending countries. They could do more. Adoptive parents, agencies, and others in
receiving countries become more aware of the problems in the sending countries of the world by
virtue of the adoption process. With this knowledge, and with the privilege of caring for these
children, comes new responsibility for the children left behind.
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