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Fetal Alcohol Syndrome: Implications for Sentencing in the
Criminal Justice System Part II Robin A. LaDue, Ph.D., and Tom Dunne

Part I of this article appeared in
the last issue of the FEN Pen. To ob-
tain a copy, please call the FEN office
at 1-800-462-5254.

Background Information

The background information provided
to the court, especially in cases such as
Richard’s, is critical in helping deter-
mine appropriate placements. Ques-
tions to be answered in this area in-

clude:
0 Place of birth/circumstances of
birth/pregnancy;

0  Type(s) of home(s) client raised in,
length of time in foster, adoptive,
biologic, group home;

0 Reason for change in residence, if

any;

0 Medical records, e.g., prenatal ex-
posure history, serious injuries,
head trauma;

0  School records, e.g., special educa-
tion classes;

0  Service records, if any; and

¢ Employment history.

Each of these will be discussed in detail
as they apply to presentencing and de-
fendants.

Longitudinal studies of people with
FAS/FAE often show family and envi-
ronmental instabilitv. The prognosis
for a positive outcome appears io de-
crease in proportion to the loss of stabil-
ity in the family environment coupled
with a lower level of overall support (6).

As previously described, prenatal alco-
hol exposure often affects the ability to
adequately process information and
limits insight. Environmental factors
such as neglect, physical, sexual and
emotional abuse, along with a chaotic
environment can lead to significant psy-
chosocial problems later in life for al-
most anyone.

These can include Post-Traumatic
Stress Disorder (PTSD), Borderline Per-
sonality Disorder, and/or Histrionic Per-
sonality Disorder. In children and ado-
lescents, these problems may present as
acting-out behavior, an Oppositional
Defiant Disorder and/or a Conduct Dis-
order.

Other common diagnoses associated
with both early childhood trauma and
prenatal alcohol exposure include At-
tention Deficit/Hyperactivity Disorder
and Asperger’s Syndrome or high func-
tioning autism.

Data from several longitudinal and ret-
rospective studies of people with
FAS/FAE/ARND show both a loss of
residential placement and/or premature

Longitudinal studies of people
with FAS/FAE often show family
and environmental instability.

maternal mortality. Clinical and anec-
dotal data suggests women who produce
children with alcohol-related birth de-
fects are at significantly increased risk
of dying young due to alcohol-related
causes (7).

Those women who survive but continue
to drink may not be able to adequately
care for their children. In some cases,
parental alcohol use may lead to in-
creased risk of abuse and neglect. These
factors were present at a significant
level among these people with alcohol-
related birth defects.

Several concerns emerge when examin-
ing the behavioral and psychological
consequence of early childhood trauma,
continued parental substance abuse,
and/or prenatal substance exposure.

These include:

0 “Experts” focusing on the over be-
havior and failing to recognize the
myriad of factors which may con-
tribute to such difficulties;

0 Failure to recognize the etiology of
behavior may lead to personality
disorder; and

0  Failure to recognize either the vari-
ous contributing factors and the
cognitive limitations common with
people prenatally alcohol-exposed
often leads to inappropriate treat-
ment.

In the above cases, the person is at in-
creased risk for incarceration rather
than rehabilitation or community-based
programs. This is due to the commonly
held belief that people with an anti-
social personality disorder are intrinsi-
cally more at risk for criminal behavior
and less amenable to treatment.

The above ofizn dzscribes the reality of
the lives of people with alcohol-related
birth defects. They are quite frequently
described as not having a conscience.
While, in a very few cases, a person
may have both FAS and anti-social per-
sonality disorder, the more accurate
view is one which acknowledges that
damage to frontal lobes can often im-
pact insight and the ability to connect
cause and effect.

It is critical that the presentencing in-
vestigator has enough information to
establish the etiology or etiologies, as
the case may be, of the defendants be-
havior. In doing so, the officer is more
able to present the Court with appropri-
ate options for placement and treat-
ment.

At the start of this section, several pe-
ices of needed information were listed.
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The next item to be discussed follows
closely with the evaluation of the defen-
dant’s home environment. Medical
records can provide information helpful
in diagnosing Fetal Alcohol Syndrome
and also assessing other factors which
may contribute to the defendant’s in-
creased or decreased risk to re-offend.
The following example demonstrates
the need for such in-depth evaluation.

Marty was an 18-year-old single male
who had been referred for a psychologi-
cal evaluation by the Court to establish
or rule out diminished capacity. He
had, at the instigation of several
“friends,” stolen his grandparents’ car
five times in the previous month. Each
time, his grandparents, with whom
Marty resided, informed the police.
Marty was arrested and spent time in ju-
venile detention awaiting trial.

However, Marty had turned 18 two days
prior to the last offense. Due to this, he
was tried on the last offense as an adult.
The presentencing officer met with
Marty and noted his smaller stature,
history of school problems and failure to
learn from previous mistakes. He also
met with Marty’s grandparents and re-
viewed both the medical and school
records available.

It was documented that Marty’s mother
appeared drunk at each of her prenatal
visits and had been killed in a single car
crash where her blood alcohol level was
.35. Marty, a toddler of just over 18
months, had been in the car with his
mother at the time of the accident. He
was unbelted and thrown into the wind-
shield resulting not only in several bro-
ken bones, but also a skull fracture and
subdural hematoma in the right pari-
etal/occipital region.

Marty was placed with his maternal
grandparents after his mother’s death.
At age six, he began school and devel-
oped a seizure disorder. He was placed
on Dilantin to control his seizures.

In addition, Marty’s behavior deterio-

rated as he started school. He was defi-
ant, showed memory deficits, and was
impulsive. An MRI was done when
Marty was 12. The results of the MRI
showed several small lesions throughout
the brain and one fairly significant le-
sion at the site of the trauma.

School records provided documentation
of Marty’s behavioral concerns and also
of his positive response to structure and
consistency. The presentencing officer
suspected Marty had FAS as well as sig-
nificant trauma from his previous head
injury. A referral to a diagnostician was
made and a diagnosis of FAS was given.

A determination of diminished capacity
due to a psychiatric disorder was not
found. However, the medical and
school records along with evidence
showing Marty did respond to positive
structure plus the cooperation of
Marty’s grandparents were presented to
the Judge. A plan to place Marty in a
long, tight probation rather than incar

It was documented that Marty's
mother appeared drunk at each
of her prenatal visits...

ceration, was designed and, with the
blessing of the Court, implemented.
This plan included Marty being placed
on Social Security Disability monies
due to his brain damage and borderline
IQ. His grandparents were designated
as the protected payees.

A second point of the plan was for
Marty to receive services through the
Department of Vocational Rehabilita-
tion (DVR). He was placed in a
community-based computer training
program and, with the SSD funds as
well as those he now earns as a data en-
try clerk, he has been able to move into
a subsidized, structured adult living fa-
cility.

Marty has significant memory problems
from both his prenatal alcohol exposure
and his early childhood head injury. In
addition, he has had to deal with the

carly loss of his mother and never being
connected with his biologic father.

The third point of Marty’s plan required
he attend counseling on a weekly basis.
Due to Marty’s many problems, an aide
picked him up at work and drove him to
counseling. Once a month, his grand-
parents attended the session. This al-
lowed Marty and his grandparents to re-
tain closeness and to improve their rela-
tionship.

Marty’s probation officer met with
Marty after every counseling appoint-
ment. His office was nearby the thera-
pist’s, allowing for easy access. If it was
deemed appropriate, Marty’s probation
officer would periodically attend the
counseling sessions.

This plan has been in place for two
years. Factors that have aided in its suc-
cess were the willingness of all parties
to develop and support a plan, the use of
limited but existing resources to meet
Marty's special needs, and a life of
nearly 24 hour a day structure and su-
pervision.

Two areas of challenge still remain un-
resolved. The first is ways Marty can-
have a safe social life and the second is
Marty having a safe sexual life. He has
a pattern of impulsive and sometimes
inappropriate sexual behavior towards
females in his life. The team is attempt-
ing to address these issues but no ideal
solution has yet presented itself.

Two final pieces of background were
listed at the start of this section: service
records if the defendant ever spent time
in the service; and employment.

A defendant who was able to do well in
the structure of the military may well re-
spond to the types of constant structure
implemented for Marty.

Employment records may provide infor-
mation as to skills and interests the
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defendant has as well as problem areas,
€.g. quitting jobs, impulsivity, fighting
with co-workers, or an inability to struc-
ture their own life to meet even the most
basic requirements of employment.

Often, people with FAS, especially
those with higher IQ scores and less ob-
vious facial and physical abnormalities,
are described as able to acquire employ-
ment fairly readily. However, their
tenure in jobs is often quite short. This
is a continuation of the pattern of insta-
bility, poor follow-through, and lack of
comprehension of social rules and ex-
pectations frequently observed in
younger people with alcohol-related
birth defects.

In summation, the information con-
tained in the background materials can
provide a longitudinal view of the de-
fendants:

0 Family history: the family’s sup-
port, strengths, concerns, and avail-
abiltiy as a resource;

¢ Medical history: can provide infor-
mation on prenatal exposure to
toxin and teratogens; mother’s
and/or father’s health; parental
cause of death, if applicable; infor-
mation to aid in various diagnoses;
and other injuries or medical prob-
lems that may affect the defen-
dants’ functioning; and

0  School, military, and employment
records: these may aid in identify-
ing a defendants’ strengths.

All of this can be used as a foundation
on which to build a case for either pro-
bation or incarceration.

The next area, an evaluation of the de-
fendant’s criminal history, should be
viewed in the context of the background
information just described.

Criminal History

An evaluation of the defendant’s crimi-
nal history should include a review of:
a. All charges pressed, past and current,
regardless of the disposition;

b. At what age the defendant first be-

came involved in the legal system, e.g.
as an adult or juvenile;

c. The type of disposition for each
charge and conviction, e.g. diversion,
detention, probation, work-release, and
incarceration;

d. Seriousness of the offense;

e. Dangerousness of the defendant;

f. Circumstances surrounding each of-
fense, e.g. committed alone, with one
other person, in a group, a new offense
or repeat of a prior offense; and

g. the defendant’s response to previous
actions taken by the court.

The information contained in items a-g,
again, provide vital clues as to the de-
fendant’s cognitive, social, and adaptive
functioning. People with FAS are fre-
quently described as being “poor leaders
but great followers.” If a defendant has
FAS and all of their crimes are minor
and at the instigation of their peers, this
may argue for either a shorter period of

If a defendant has FAS and all of

their crimes are minor and at the

instigaton of their peers, this may
argue for either a shorter period of
incarceraton or straight probation.

incarceration or straight probation.
These two options, however, should be
considered only if there is adequate
community support and supervision.

In addition to a review of items a-g, it is
helpful to have police and victim’s re-
ports from the current offense as well as
past incidents, if at all possible. This
information can be used in a variety of
ways such as clarifying the defendant’s
version of the offense, their comprehen-
sion of the legal issues and possible out-
comes, and an informal check of the de-
fendant’s memory and ability to recall
information.

The defendant’s risk of reoffending and
level of dangerousness are often consid-
ered in determining the type of incarcer-
ation, placement and length of sentence.
These items can often be difficult to pre-
dict for any defendant. Assessing them
in people with FAS can be especially

difficult as the following example
demonstrates.

Gerald was a youth of sixteen who had
been in a stable home with his biologic
mother and step-father. His biologic fa-
ther died of cancer when Gerald was
four years old. His mother entered
drug/alcohol treatment at that time and
has been sober ever since. She remar-
ried when Gerald was five and he was
adopted by his step-father. Gerald’s
step-father was twenty years older than
his mother and was the father of two
grown sons. Gerald was raised as an
only child, described as very loved by
his step-siblings, step-father, and
mother.

Gerald’s mother had consumed a mod-
e€rate amount, approximately two drinks
of alcohol every day during her preg-
nancy. Gerald was small and irritable
when he was born. He reached his de-
velopmental milestones later than his
age mates and showed learning prob-
lems, hyperactivity, and memory prob-
lems from early in life.

By the age of twelve, he was at the 50th
percentile for height and weight, but
still had learning and psychosocial
deficits. Gerald’s mother had brought
these concerns to her pediatrician, but
was told Gerald was “fine.”

When Gerald was a preteen, his mother
returned to college. She was taking a
psychology class when the issue of Fetal
Alcohol Syndrome came up. She recog-
nized the pattern of behavior displayed
by Gerald as consistent with the infor-
mation provided in her class. She spoke
with her professor who suggested she
contact the genetics department at the
local medical school.

Gerald was scheduled for an evaluation
and, at the age of twelve, received a di-
agnosis of Fetal Alcohol Effect,

Gerald’s mother and step-father eduated
themselves as much as possible about
alcohol-related birth defects and inter-
ventions. They joined a parents support
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group and met with Gerald’s teachers.
They hired a behavioral consultant to
work with the family and school person-
nel to ensure that there was as much
consistency between the home and
school as possible.

Gerald was given a psychological evalu-
ation which showed his IQ to be around
75-80. He had been in a Resource
Room, but after the evaluation was
place in Special Education classes and
in courses teaching daily living skills.

Gerald did demonstrate many of the be-
havioral concerns seen in children with
alcohol-related birth defects. He was of-
ten intrusive, had poor comprehension
of social rules and expectations, and
was often taken advantage of by his
“friends.”

These concerns were distressing to Ger-
ald’s parents but they felt it was also
necessary for him to have as normal a
life as possible. His family had him in
scouts and he also participated in Spe-
cial Olympics.

Gerald had some problems with inap-
propriate sexual comments and touch-
ing. He was placed in therapy for sexu-
ally aggressive youth and his parents
worked diligently to set up structure en-
suring not only his safety, but the safety
of any children he might come in con-
tact with.

No serious incidents occurred until Ger-
ald was sixteen and a 10th grader in
high school.

At that time, he met a young woman of
nineteen who had significant cognitive
deficits and a long history of sexual
abuse and emotional instability. Gerald
and the young woman, Suzanna, be-
came sexually involved with this activ-
ity occurring primarily at Suzanna’s
house when no one else was home. Ac-
cording to Gerald’s mother, he was
quite infatuated with and committed to
this young woman.

His behavior changed with him becom-
ing quite moody and developing a pat-
tern of skipping school with his girl-
friend.

About three months after they became
involved, Gerald was told by one of his
friends that Suzanna was seeing at least
two other men, both in their 20°’s. After
he had confronted Suzanna with what
he had been told, she broke up with
him. Gerald was very upset by this
news and discussed the situation with
his mother. He said he did not know
what to do. His mother suggested he
“give it some time” and consider asking
another young woman from his school
out on a date. Gerald said he was “too
much in love with Suzanna” to do this.

A week later, on a Saturday night, Ger-
ald was at home watching a TV movie
with the same “friend” who had told
him of Suzanna’s infidelity. During the
course of the movie, a scene was shown
depicting a drive-by shooting. Gerald’s
friend, according to police reports,

“on TV when someone gets shot
and they fall down they stand
back up. No one told me that,

in real life, they wouldn't”

turned to Gerald and, “laughingly” sug-
gested Gerald do the same thing to
Suzanna, telling Gerald about the small
caliber pistol the friend’s father kept in
his car.

Later that night, sometime after mid-
night and after the friend had Ieft, Ger-
ald went out his bedroom window,
walked down the block to where his
friend lived, hot wired the father’s car,
and drove the five blocks to Suzanna’s
house.

He took the gun out of the glove box,
walked up to the front door, and
knocked. Suzanna opened the door and,
when she did, Gerald fired the gun five
times. Four of the bullets hit Suzanna,
killing her instantly. Suzanna’s mother
had come up behind her daughter to see
who was at the door. The fifth bullet

struck her in the face and she died three
bours later at the hospital.

Gerald was arrested at the scene after a
younger child in the house had called
911. He was charged with two counts of
second degree murder and tried in the
adult system. A psychological evalua-
tion was ordered to assess his intellec-
tual abilities and to get recommenda-
tions for an appropriate placement in
the corrections system. The most strik-
ing comment from Gerald during the
clinical interview was in response to
what he thought would happen when he
fired the gun.

His response was, “on TV when some-
one gets shot and they fall down they
stand back up. No one told me that, in
real life they wouldn’t.”

He pleaded guilty to a charge of
manslaughter in the first degree. Ger-
ald had had no previous legal charges,
his family was supportive, had provided
structure and were willing to continue
this structure, and he had a high possi-
bility of him being abused and/or ex-
ploited in an adult facility.

The judge took these factors into ac-
count and discussed the options with the
prosecutor, defense attorney, presen-
tencing officer, family, and evaluating
psychologist. After weighing the above
and other factors, the judge gave a sen-
tence of five years to be served in a juve-
nile facility until Gerald was 21 years of
age.

If Gerald is able to comply with the re-
quirements of the facility and receives
no infractions, he will be able to com-
plete his sentence in 42 months. Gerald
has had a hard time finally compre-
hending that his girlfriend is dead and
that he cannot go home because “he is
ready to and because he is sorry for what
he did.” He also cannot understand why
his mother is mad at his friend.

In reviewing Gerald’s history, it appears

unlikely that he would, with constant

supervision, be back in a similar
continued on page 6...
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situation. However, people with FAS,
as stated, are easily lead and often do
not understand all possible outcomes
and ramifications of their behavior.
Again, it is essential that the brain dam-
age associated with FAS leading to such
deficits is presented clearly and thor-
oughly to the Court and presentencing
officer.

Factors which increase the risk of dan-
gerousness and reoffending include a
poor suport system and/or family insta-
bility, or little ongoing structure in the
defendant’s either not being in school or
having a poor employment history.
Gang involvement and easy access to
guns are deadly ingredients when com-
bined with the impulsivity, poor plan-
ning, and lack of understanding of
cause and effect inherent in people pre-

natally exposed to alcohol.

Mitigating Factors

Mitigating factors such as brain dam-
age, mental retardation or other influ-
encing factors are often conmsidered
when determining an appropriate sen-
tence. Such factors can work towards
either a shorter or longer sentence as
well as help determine where the defen-
dant should be housed.

In Gerald’s case, his lack of criminal
behavior, good school attendance,
strong family support, age, naivete, and
FAS diagnosis were all considered in al-
lowing him to plead guilty to a
manslaughter charge.

In cases where there is a long history of
criminal behavior, more serious misde-
meanors and felonies, a history of vio-
lence, and little family support, the de-
fendant may be viewed as being at high-
ter risk and a longer sentence may be
imposed.

Response to Service and Prognosis

A final area often considered when de-
termining the length of a defendant’s
sentence is related to their participation
in and response to previous services,
¢.g. therapy and diversion programs.

The more responsive the defendant has
been, the better the possible prognosis.
However, if the defendant has been of-
fered services with no noticeable im-
provement, incarceration may be
viewed as the best possible placement.

One concern in this area is that people
with FAS often do not respond to
insight-oriented therapy and, therefore,
their prognoses seem poorer than might
actually be the case.

The young man, Richard, described in
part one of this article, had been in a
stable, loving, and nurturing home. He
had received a variety of services at
school and in the home. It is not clear
if these services were appropriate to
Richard’s level of functioning. What is
clear is that Richard, for whatever rea-
son, had never fully engaged in these
services. The prognosis for Richard’s
future looks poor; incarceration ap-
peared the most viable option at the
time of his sentencing but this does not
provide an answer for the future.

Marty, too, had received services and
was fairly functional. However, his
ability to function was based on 24-hour
per day structure and supervision. De-
spite this, there were still areas where
Marty was not doing as well as might be
hoped. His overall prognosis, even with
structure is, at best, guarded to fair.

Gerald’s prognosis, despite the extreme
seriousness of his crime, is fair to good
with the following caveat: that he does
not pick up too many antisocial behav-
iors and attitudes while in jail; that he
receives intensive and ongoing therapy
and support while in jail; that he re-
ceives educational and vocational train-
ing; and that he return to “the world”
with as much support and structure as
possible.

Gerald truly had little comprehension of
what his actions meant. This does not
mean he is not accountable, rather it
means that given his background, it
should not be assumed that he is a dan-
ger to his community.

Clearly, however, Gerald’s friends must
be screened and his social life highly
structured. If all the above is in place,
Gerald is more likely to live a relatively
safe life.

In summary, FAS and other alcohol-
related neurodevelopmental disorders
place people at greater risk for psycho-
logical and legal problems. This risk,
however, can be somewhat lowered with
structure, supervision, and a clear
awareness of the types of external situa-
tions that increase the risk of these prob-
lems.

Prenatal alcohol exposure, if present,
along with concomitant behavioral
problems, must be included in any pre-
sentencing evaluation and presented to
the Court as a possible mitigating fac-
tor.
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