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OVERSIGHT FUNCTIONS IN THE EUROPEAN UNION

INTRODUCTION:

The purpose of this report is to analyze the oversight processes, mechanisms and
approaches used in the European Union (“EU”) to control, influence and implement the
regulatory powers exercised by the European Commission. As this report will show, the
concept of oversight operates quite differently in the EU from what we are familiar with
in the United States. As a great oversimplification, “oversight” in the United States is
generally construed as a reference to the review by senior officials (or political entities)
who operate above and beyond the department/agency/bureau that is responsible for the
technical development and drafting of a regulation, and generally to engage after the
agency’s “expert” work is largely done. In the EU, oversight tends to be more
collaborative and informal than in the United States, and tends to be incorporated directly
into the development and drafting process for each regulation (before a near final product
is submitted to the political decision-makers). Commission entities that are integrally
involved in the drafting of the regulations in the first place are also crucial to providing a
vehicle for “outside” oversight (chiefly from Member State representatives and experts,
and interaction with the EU Council). Oversight thus occurs at various points and times
in the EU regulatory development process.
There is, indeed, a veritable proliferation of oversight emanating from the
Member State national governments (acting independently), the Heads of State (acting
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through the European Council, which must not be confused with the Council of the
European Union mentioned below), the European Parliament (which has evolving
legislative and oversight responsibilities), the Council of the European Union
(comprising Member State representatives at the ministerial and sub-ministerial levels,
and referred to herein as “the EU Council,” or simply “the Council”), the European
Commission (which carries out both core legislative and executive functions),
committees of experts drawn from the Member States and organized into ad hoc advisory
and review committees in a process known as “comitology,” and various other
committees, secretariats and ombudsmen.
We must admit to experiencing considerable difficulty in determining what we
should consider to be the proper object(s) of oversight for purposes of our report. The
answer is not entirely clear because “regulatory” policies are embodied in “primary”
legislative acts adopted by the EU Council (occasionally with the co-decision of the EU
Parliament) based on proposals initiated by the Commission as well as in “secondary”
legislation, or implementing measures, undertaken by the Commission in the exercise of
delegated powers. Ultimately, we have elected to focus primarily on oversight of the
Commission’s implementing acts because this most closely parallels the rulemaking
functions of U.S. administrative agencies that interpret, elaborate upon and implement
statutory laws through the exercise of delegated authority. We recognize, however, that
focusing on this particular slice of the regulatory pie does not accurately reflect the entire
picture – especially since the Commission initiates and drafts not only the legislative
proposals that ultimately delegate regulatory power back to the Commission, but also
legislative proposals that are, in effect, self-implementing regulatory policies.
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While there are various checks and balances in the EU regulatory system, clarity,
simplicity and formality would not be foremost amount them. We have perceived that
the diffusion of responsibility for oversight may contribute to a deficit in democratic
accountability.

It is useful at the very outset to clarify some basic terms we shall use throughout
this report and briefly describe the process by which rules are developed. We will define
our terms even more fully below, as well as identify the key players more fully; for now,
however, it is important to understand some of the fundamental differences that will be
reflected in this report.
When we use the term “rules” in the United States, we generally are referring to
the rules made by administrative agencies pursuant to their rulemaking powers delegated
to them by Congress. The reasons for delegating rulemaking power to administrative
agencies are well known and similar in most legal systems. Primary legislation (i.e. laws
made by legislatures according to their constitutional powers) often must be
complemented by secondary legislation, or rules, because, for example, legislators in
representative democracies lack the time and expertise to regulate in detail every question
that may arise with respect to a given subject matter. Similarly, detailed rules may have
to be amended expeditiously, and lengthy parliamentary or legislative processes are
inadequate when it is necessary to act quickly.
Thus, the EU recognized the need to delegate the adoption of technical
regulations to the Commission, an essentially executive body, because the lawmaking
procedures of the Council and European Parliament were considered inappropriate to
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deal with highly detailed and technical areas of regulation. Therefore, the Council (as the
primary EU lawmaker) delegated the power to adopt detailed regulation on certain
matters to the Commission, pursuant to Article 211 TEC (ex-155 EEC).1 These rules
(which can take the form of regulations as well as individual decisions, see Article 249
TEC2) adopted by the Commission can be described as secondary legislation, as opposed
to primary legislation adopted according to Articles 251, 252. For our purposes, we shall
refer to the legislation crafted by the Council and the European Parliament as primary
legislation and the rules produced by the Commission in accordance with the powers
delegated to it by the Council and Parliament as secondary, or delegated rules.
This report takes a functional view of oversight in the EU. As will be developed
more fully below, we have identified four types of oversight criteria: political, legal
technocratic and quality control. This report seeks to identify the points in the regulatory
process where oversight can occur and the institutional mechanisms that allow this to
take place. As noted above, there are, in fact, many opportunities for oversight to occur,
both in primary legislation, crafted by the Council and the European Parliament, as well
as in the development of secondary rules adopted by the Commission in accordance with
the delegation of power made to it by the Council and the Parliament – i.e., those most
comparable to delegated rulemaking power in the United States.
Oversight criteria and standards at the primary legislative stage conjure up
comparisons to constitutional oversight mechanisms in the U.S. system, such as advice
1
Before the adoption of the Single European Act in 1987, this delegation of implementing power to the
Commission occurred on a voluntary basis. The Single European Act made it mandatory for the Council to
delegate implementing powers to the Commission.
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and consent by the Senate on agency appointments, oversight of agency activities by
Congress and, especially, careful legislative drafting of delegation clauses to limit agency
discretion. As we shall see, when the Council delegates authority to the Commission to
promulgate secondary rules, it usually does so with specific procedural requirements,
typically specifying a detailed committee procedure – referred to as “comitology” – to
carry out and oversee its rulemaking responsibilities.
It is important to recognize that separation of functions or powers, as we use these
concepts in a U.S. Constitutional context, is not as clear cut in the EU. The power to
develop and adopt primary legislation is shared among the Council, the Commission, and
the Parliament, while the power to adopt secondary (implementing) rules (which is
typically a power vested in the executive branch of government) is largely the role of the
Commission, but with the assistance of a “comitology” committee. Also, the Member
States can play a role in this “executive process” through their participation in the
comitology process and their responsibility for executing the primary legislation that has
been initiated and then amended by the Commission, in cooperation with the Council and
the Parliament.

That being said, the Commission is the crucial engine of the European

Community’s regulatory activity. It can initiate and amend the text of primary legislation
and can withdraw matters from consideration, as well as craft the implementing
regulations.
It should be clear from the above that to understand the conduct of oversight in
the EU, it is necessary to understand EU regulatory processes themselves, in particular,

2
Regulations and decisions differ as to the addressee of the rule: Regulations are generally applicable while
decisions are usually directed at a certain individual. This practical distinction, however, often becomes
blurred in practical application.
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the processes by which rules are made – both primary legislation (which are sometimes
rather detailed, but sometimes take the form of what we would consider framework
legislation) as well as secondary or delegated rules. In so doing, we do not intend to
duplicate the work done by the Rulemaking Working Group but only to identify those
points in the process where the functional exercise of oversight can be injected to
influence the outcome. We shall also examine the mechanisms that are used to
accomplish this, the type of oversight they make possible, and the participants who
invoke them.
We begin, first, with some basic questions whose answers will enable us to define
our terms more precisely and, ultimately, the parameters of this report. Part I addresses
two questions: (1) what precisely is subject to oversight? In other words what is being
overseen? and (2) what do we mean by oversight? What criteria are employed in
providing oversight in an EU context? Part II then examines more fully the players
involved in these oversight processes and, in particular, the mechanisms they use to
provide this kind of input. Part III then examines oversight in regulatory contexts
arguably more analogous to those of the U.S. system. There are, for example, various
administrative agencies that carry out regulatory functions. As we shall see, however,
their discretion usually is tightly controlled and their regulatory impact is minimal
compared to that of the Commission. Yet, they also suggest a context within which what
we call oversight would be particularly relevant.3

3

Still another context for understanding oversight more broadly in the EU involves the ombudsman
processes available in the E. C. Citizens have, through these processes, the opportunity to assess the
success or failure of Commission regulation as it applies to them and to make their critical views known.
We believe this subject is more properly considered within the domain of other project working groups.
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It is worth considering where parallels exist with the US system of oversight, and
as important, where they do not. First, there is no Administrative Procedure Act or any
other legislation in the EU that establishes baseline criteria for the lawfulness of
regulations – that is, no law that sets forth the procedures or the standards for regulating
the regulators.
Second, there is no direct analogue to the Office of Management and Budget’s
Office of Information and Regulatory Affairs, and there is no direct parallel to Executive
Order No. 12866, that provides regulatory philosophies and principles, as well as the
authorization for OIRA clearance of agency rules. As will be discussed more fully
below, there is a Secretariat General (“SG”) within the Commission, an office comprised
of staff members who work directly for the President of the Commission. The SG views
itself as loosely managing the Commission’s regulatory activity, and it engages in “soft
policing” of the work of the Commission’s various divisions.
Third, there is no analogue to the Congressional Review Act – which, to be sure,
has not been a dynamic source of political oversight with respect to the production of
regulations in the United States – nor to the ways Congress does exercise substantial
input over regulations, namely, oversight hearings and budgetary control. As will be
described below, the Council and Parliament have extensive participation in the
rulemaking process itself. The Council’s role is interwoven throughout the
Commission’s work. The Parliament has recently achieved a “right of scrutiny” over the
Commission’s regulatory work, which enables it to exercise considerable jawboning
influence – including on behalf of affected constituents. And the Parliament has the
formal power to sue the Commission before the European Court of Justice for an act of
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annulment declaring the Commission action to be ultra vires, a subject within the
province of the Juridical Review Working Group. For our purposes, we note that while
no such pleading has been filed by the Parliament in the last five years, the constraint
seems to be genuinely internalized by the relevant players.

PART I

FURTHER DEFINING OUR TERMS: OVERSIGHT OF WHAT AND TO
WHAT ENDS?

Our focus in this report is primarily on secondary rules issued by the Commission.
How do the institutions involved in the regulatory process, including the Commission
itself, exercise oversight authority and how do they do it; that is, to what ends or by what
criteria is influence brought to bear on Commission regulation? To begin with, the
terms—rules, regulations and directives—need to be defined and distinguished more
clearly from U. S. terms as well as other types of Community Law. Moreover, as we shall
see, the oversight criteria, the players, and the mechanisms available to these players will
and do vary depending upon whether we are talking about a primary or secondary rules.
We shall then turn to the oversight criteria used to influence their development by those
involved in the EU regulatory process. By oversight criteria we mean standards or
guidelines that apply to the substance of all EU regulations, rules or directives, primary or
secondary. As we shall develop more fully below, we have identified at least four types
of oversight criteria—political criteria, legal criteria, technocratic criteria and quality
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control criteria. We begin, first, however, with a discussion of what precisely is being
overseen.

A. Oversight of what? 4
Article 249 EC provides:
In order to carry out their task and in accordance with the provisions of this
Treaty, the European Parliament acting jointly with the Council, the Council and the
Commission shall make regulations and issue directives, take decisions, make
recommendations or deliver opinions.
A regulation shall have general application. It shall be binding in its entirety and
directly applicable in all Member States.
A directive shall be binding, as to the result to be achieved, upon each Member
State to which it is addressed, but shall leave to the national authorities the choice of form
and methods.
A decision shall be binding in its entirety upon those to whom it is addressed.
Recommendations and opinions shall have no binding force.

Our focus is, as noted above, on secondary legislation which can take the
form of regulations or decisions. These secondary norms, which are most analogous to
what we mean by rules in the United States, are the rules designed to flesh out the
principles contained in the framework legislation.5 But as Paul Craig notes, this does not
mean they are necessarily narrow in their focus.

The secondary norms that are enacted will perforce vary depending upon the
subject matter of the primary legislation and the nature of the issue that requires
elucidation. On some occasions, the secondary measure will be an individualized
decision, made by the person to whom authority has been delegated by the
primary legislation. In other instances the secondary norm will be legislative in
4

Section A as well as the descriptive aspects of Parts I and II draw heavily and almost exclusively on Paul
Craig and Grainne De Burca, EU Law, Text, Cases and Materials (3rd ed. Oxford Univ. Press). The
descriptions of institutions and the mechanisms they employ come directly from Craig and De Burca. Our
functional approach to oversight, however and the types of oversight we identify are our own attempt to
translate this concept in a way that makes sense in the EU context and is comprehensible to U.S. lawyers.
5
Id.
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nature. It will take the form of a general rule that is intended to apply to all those
falling within a certain factual situation. The terminology used to describe such
norms varies as between legal systems. Some employ the language of delegated
or secondary legislation. Others prefer the appellation rulemaking. Yet others use
terminology such as directive.6
“Regulations,” as used in Article 249 EC above, are measures of general
applicability to all states and individuals in the EC’s jurisdiction; they are abstract norms
which are not directed at a particular person. More important, the phrase “directly
applicable” in Article 249 EC means that these regulations are self-executing and binding
in and on Member States when they are issued. “Directly applicable” also means that the
regulations create enforceable rights and obligations for private parties. They need not be
incorporated into national law by the passage of a statute at the national level. In effect:
a regulation is automatically a part of the national order and national legislatures need not
and, in fact, cannot pass any measure that presumes to transform a Community regulation
into national law.7

“Directives” as used in Article 249 EC, differ from regulations in two ways. They
are binding as to the end to be reached, but they leave individual states with a choice as to
the form and method for how this end is to be reached.8 Directives can be extremely
detailed, however, leaving the states with little flexibility. More important, they are
enforceable in court, but only if a state has not implemented them or if it has
implemented them but, arguably, has not done so in a manner that complies with the
directive. This raises an aspect of oversight that involves implementation, which can be

6

Paul Craig, EU Administrative Law, draft chapter 4, p.3 (forthcoming, OUP, 2006).
Craig and De Burca, p. 113 (3rd ed.).
8
Craig and De Burca, p.114-115.
7

10

WORKING DRAFT Sept. 30, 2005
Fred Aman, Sally Katzen, Alan Raul
aaman@indiana.edu; dykatzen@earthlink.net; araul@sidley.com
very important in the EU. Indeed, given the purposes of the EU —i.e., economic union
and now political union—such goals turn on the extent to which Member States carry out
the rules and directives of the Commission. What oversight processes and mechanisms
are involved in this process? We shall return to this question in Part III.
For now, we shall deal with rules and ask: what criteria are used in effect as the
functional equivalent of oversight processes to legitimize the rules issued by the
Commission and what types of processes are used to apply or inject these criteria into the
regulatory process?

B. Types of Oversight: Criteria and Ends

The most important and, from an analytical point of view, the most perplexing
difference between oversight in the EU and in the U.S. is that in the EU, it is largely
subsumed within the regulatory development process itself rather than added on after the
fundamental regulatory process is concluded. Moreover, it is often so self-contained that,
as we shall see, the Commission does much of the overseeing as well as the regulating
itself. As William Butler Yeats, once remarked: “O body swayed to music, O
brightening glance, How can we know the dancer from the dance?” To separate out
oversight functions from the regulatory process, it will be necessary to differentiate
among various types of oversight goals, the institutional players that can assert them, the
points of entry in the process where this can occur and the mechanisms used to provide
this kind of input.
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For starters, we shall identify four functions traditionally provided by oversight
processes. These include the injection of political judgment, legal limitations, technical
expertise, and quality control. These oversight functions obviously can and often do
overlap with one another, for they are not completely separate and distinct. Nonetheless
they represent different kinds of concerns and discourses used to express them, and
specifying their differences at this point allows us to highlight the criteria we believe
constitute the essence of oversight functions in the EU. The criteria we identify below
apply across the board; that is, they apply to all Commission rules, regulations and
directives, no matter what the substantive subject matter of the regulation involved. In
the next part, we will examine the oversight role of each of the institutional players
involved in the rulemaking processes and the mechanisms they use to apply the criteria
we shall now identify.

1. Political Oversight.

In its 2003 Report, “Better Lawmaking 2003,” the Commission stated:
Improving legislative processes and output is a permanent challenge for the
Union. It calls for mutually supporting actions. One is to ensure compliance with the
principles of subsidiarity and proportionality….9

Simply stated, as used in this context, the first term – subsidiarity - relates to
whether the action should properly be taken at the level of the EU – and the test, again
simply stated, is that if the Member States can do it, then the EU should stay its hand –
and the term proportionality relates to maintaining a balance between the intensity of the
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EU regulatory activity and the purposes to be served, assuming EU activity is
appropriate. The Commission has expressed the two principles as follows:
Special care will be needed to determine whether EU intervention is justified
(principle of subsidiarity), and that the policy options do not go beyond what is
necessary to achieve the objectives (. . . principle of proportionality. . .).10
These two criteria—subsidiarity and proportionality--clearly impose legal limits
on the Commission’s jurisdictional powers,11 but since there is some political judgment
concerning not only where the line between EU and Member States authority might be as
well as degrees of intensity of activity involved in the development of any given rules,
we refer to these criteria as political as well as legal. Moreover, as we shall see below,
disagreement over subsidiarity or proportionality can provide the basis for political
resistance to Commission proposals by the Council or European Parliament during
legislative negotiations without the necessity of challenging primary legislation in the
European Court of Justice.
Article 5 EC states:
The Community shall act within the limits of the powers conferred upon it by this
treaty and of the objectives assigned to it therein.
In areas which do not fall within its exclusive competence, the Community shall
take action, in accordance with the principle of subsidiarity, only if and so far as the
objectives of the proposed action cannot be sufficiently achieved by the Member States
and can therefore, by reason of the scale or effects of the proposed action, be better
achieved by the Community.
Any action by the Community shall not go beyond what is necessary to achieve
the objectives of this treaty.12

9

Report From The Commission, “Better Lawmaking 2003,” p.3.
European Commission, “Impact Assessment Guidelines,” SEC (2005) 791, at 8.
11
Political and Legal Oversight play a more significant role in the adoption of primary legislation,
compared to the smaller role they play in the adoption of secondary legislation.
10
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This provision recognizes, in effect, a kind of federalism designed, at least originally, to
limit the competences of the EUas such. It invokes a comparative efficiency test in which
the question posed is whether it is better for the regulatory action to be taken by the
Community or the Member States.
If it is decided that action by the Community is warranted, then the concept of
proportionality comes into play: what should be the intensity of the Community
measures?13 The proportionality principle in Article 5 not only prevents the EU from
interfering with the Member States’ sovereignty but it also protects individuals from
disproportionate E.C. regulation.
The Commission is, thus, to intervene only in those matters best handled at the
European level and, then, only to the extent necessary to deal with those problems. Here,
as we shall see below, the input of the European Parliament, the Council, and the
Member States through their national parliaments, not to speak of regional and sub
national groups, is usually on the basis of whether a regulation is appropriate at the
European level and how far it should go in reaching its goals. (These very same criteria
are also important if one views oversight as implementation. Given a rule that is
appropriate for the European level and of correct proportions, is it being implemented in
a reasonable way by the Member States?)
As the Commission’s report, “Better Lawmaking 2003” makes clear, subsidiarity
is a dynamic concept as the relative competencies of the Member States and the
Commission change over time, depending upon the issues involved. Similarly,
proportionality leaves considerable discretion to the European Parliament and in most
12

Article 5 EC; Craig and DeBurca, p. 132.
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cases there will be a range of options that comply with the proportionality principle.
Both subsidiarity and proportionality require political judgments made by all of the
institutions involved in the regulatory process.14

2. Legal Oversight.

Legal oversight includes not only judicial review, which is not within the scope of
our report, but also the use of ultra vires arguments by the Council or the European
Parliament if they believe a rule to be outside the scope of the Commission’s power.
Either the Council or the Parliament can question the political as well as the legal validity
of a rule before the rule takes effect or even is finalized. Clearly, the scope of the
substantive treaty provisions involved are relevant to determine the permissible and more
legitimate range of choices Such legal criteria are also part of the political process too, of
course, since it seldom is clear just where the legal lines are to be drawn and final
outcomes are undoubtedly subject to extensive negotiation.

3. Technical Oversight.

13

Craig and De Burca, p. 136.
In its document addressing “The Operating Framework for the European Regulatory Agencies,” the
Commission notes the following potential means of oversight: “Relations with the Commission”;
Administrative Supervision” (by the European Ombudsman); “Political supervision” (by the European
Parliament and Council); “Financial supervision” (by the Court of Auditors); and “Judicial supervision.”
Communication from the Commission, COM (2002) 718, at 12-14.

14
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If oversight has a particular intensity in the EU, it comes from technical oversight.
This is achieved primarily through various committee structures and, especially, what is
referred to as “comitology”; i.e., committees, consisting of representatives of the Member
States who have technical expertise in the relevant subject matter, and chaired by a
representative of the Commission, assist the Commission in implementing Community
legislation by providing advice under procedures which can often enable the Council to
take over the work of implementation. This method of collaboration allows the
Commission, which is acting in an executive capacity, to work with committees made up
of Member States’ representatives and the Council who all participate in implementation.
As we develop more fully who the players are in these processes and what roles they
play, we note that technical committees at all levels—the Commission level, the
European Parliament, the Council—play important roles.
The technical criteria will vary with the substance of the regulation involved.
Specifically, technical oversight includes a technical assessment of the regulatory means
employed to achieve the regulatory goals involved. Given the problem that is to be
solved, what is the best practical way to do this?
The Council prescribes specific “comitology” procedures in the primary
legislation that delegates rulemaking authority to the Commission. For example, Council
Regulation (EEC) No. 315193 of 8 February 1993 laying down Community procedures
for “contaminants in food” provides the following detailed comitology procedures to
inform the Commission’s work and cabin its discretion:
The Commission shall be assisted by the Standing Committee for Foodstuffs,
hereinafter referred to as ‘the Committee’.
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The representative of the Commission shall submit to the committee a draft of the
measures to be taken. The committee shall deliver its opinion on the draft within
a time limit which the chairman may lay down according to the urgency of the
matter. The opinion shall be delivered by the majority laid down in Article
148(2) of the Treaty in the case of decisions which the Council is required to
adopt on a proposal from the Commission. The votes of the representatives of the
Member States within the committee shall be weighted in the manner set out in
that Article. The chairman shall not vote.
The Commission shall adopt the measure envisaged if they are in accordance with
the opinion of the committee.
If the measures envisaged are not in accordance with the opinion of the
committee, or if no opinion is delivered, the Commission shall, without delay,
submit to the Council a proposal relating to the measures to be taken. The
Council shall act by a qualified majority.
If, on the expiry of a period of three months from the date of referred to the
Council, the Council has not acted, the proposed measures shall be adopted by the
Commission, save where the Council has decided against the said measures by a
simple majority.

4. Quality Control.

These criteria are closer to U.S. ideas about oversight. Is the proposed rule likely
to do what it says it will do? What are the economic, social and environmental
consequences of the proposed rule? Have the circumstances changed so that a revision
or withdrawal of the rule is now in order? Indeed, the 2003 Commission Report referred
to above states that in improving legislative output and processes, there was a need to
work on what the report called “the quality and accessibility of Union legislation”.15
There are various criteria that may come into play here, including the simplicity, clarity
and coherence of Commission rules. As we shall see below, one of the mechanisms by

15

Better Lawmaking 2003, p.3.
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which such impacts and criteria are assessed involves a new impact assessment set of
procedures recently implemented by the Commission.

PART II.

THE PLAYERS AND THE MECHANISMS OF OVERSIGHT

Part I has set forth the regulatory output to which oversight applies---rules or
regulations, both primary and secondary, as well as directives. We also have described
some of the key oversight criteria by which the Commission’s regulatory powers are
judged. This Part will now examine the rulemaking process with a view toward
determining how and when these criteria and potential limits on the exercise of
Commission power come into play. Specifically, who are the players and what
mechanisms do they have at their disposal to influence Commission outcomes?
A. The Players
There are five principal institutions entrusted with the tasks of the European
Union: the Commission, the Council, the European Parliament, the Court of Auditors and
the Court of Justice. In addition, the European Council – comprised of the Heads of State
or government of the Member States (not to be confused with the ministerial-level EU
Council) – may, of course, play a role on any regulatory issue in which it wishes to
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become involved at any time.16 Since our focus is primarily on legislation and rules,
regulations and directives, we focus on the Commission, the EU Council and the
Parliament and not the Courts. Moreover, we shall also consider the role of EU Member
States in the regulatory process, as well as the role of regional and sub-state entities. In so
doing, it is important to recognize that the traditional division of governmental functions
into categories of legislative, executive, administrative and judicial does not apply here as
neatly as in the United States. “Many of these duties are shared between different
institutions in a manner that renders it impossible to describe any one of them as the sole
legislator, or the sole executive. In this sense the Community does not conform to any
rigid separation of powers principle of the sort which has shaped certain domestic
political systems.”17
(1). The Commission
The Commission consists of a President and numerous Commissioners
responsible for different policy areas. The President and Commissioners sit as “College”
to review and approve legislative proposals. As mentioned above, there is also a
Secretariat General (SG) that assists the Commission. The SG staff provides internal
coordination and control functions for the Commission’s regulatory work, and publishes

16

The European Council itself operates above the level of the EU Council. It consists of the Heads of
State or Government of the Member States, plus the President of the Commission. It is augmented by the
Member States’ foreign ministers and by another member of the Commission. The European Council is
not substantially involved in “regulatory” matters. Rather, the European Council exists to resolve serious
conflicts at the highest levels. Budget issues and the respective contributions of each Member State are
often dealt with in this way. One of the most important issues dealt with at this level is the future
development and direction of the Community and Union itself. The European Council will often confirm
important changes in the institutional structure of the Community and provide guidance for significant
constitutional initiatives. Another agenda item is often the state of the European economy as a whole. In
short, the European Council focuses on system-wide issues of major significance.
17

Craig and De Burca, p. 54.
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internal guidance and manuals to structure the substantive work of staff members. The
SG does not have red light/green light authority to stop regulations in their tracks, but the
SG does control the regulatory “file” that will be advanced to the “College” for approval.
The SG views its mandate as not only maintaining quality control over the Commission’s
regulatory product, but also assuring coherence of the regulatory work product with the
political agenda of the President of the Commission as well as of the relevant
Commissioner (as expressed in numerous policy papers or program statements issued by
the various Commissioners).
The Commission has legislative, executive, administrative and judicial powers.
We shall concentrate on its legislative role, which is central to the legislative process of
the EU. The Commission has the right to initiate legislation, to which the Council and
the European Parliament (we discuss them below) respond. It is the Commission that
thus charts the policy for the EU and sets its course, as it were, for the coming year or
more. In so doing, it also develops the general policies and strategies to carry out its
agenda. Finally and, for our purposes, perhaps most importantly, the Commission
exercises delegated powers within certain substantive areas —that is, once framework
legislation has been enacted, the Council (see below) will delegate power to the
Commission to regulate—i.e., make secondary rules. In addition, the Commission’s
executive duties include a substantial role in establishing the EU’s budget, including
issues involving agricultural support and policies designed to deal with the poorer regions
of the EU. And the Commission also administers its policies, often supervising the ways
its policies are or are not implemented by the Member States; as we shall see in Part III,
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this is another way in which oversight occurs, albeit this is oversight of the Member
States by the Commission.
For our purposes, the question is: at what points in the Commission’s legislative
process are the various political, legal, technical and quality concerns and control capable
of being injected in an influential way?

(2). The Council
Article 203 EC states that the Council shall consist of a representative of each
Member State (at a ministerial level) who is authorized to commit the government of that
State. The members of the Council are politicians, not civil servants. They meet from 80
to 100 times a year and organize themselves in terms of subject matter, with different
Ministers attending from the Member States depending on the subject of the meeting. For
example, there is an Economics and Finance Council, which is concerned with matters
relating to economic matters and the Monetary Union, and there are various Technical
Councils, such as Transport and Telecommunications, Consumer Affairs, Justice, etc.
The Ministers responsible for these issues within their States will attend the Council
meetings and they will be supported by a delegation of their national officials who have
expertise in these particular areas.
Article 203 EC provides for a rotating presidency of the Council to be held by
each Member State for six months. Of particular importance to us is the fact that there is
increasing recognition of the need for more coordination among all EU institutions. An
important part of this coordination effort within the Council comes from the Committee
of Permanent Representations (COREPER). Article 207 EC states that the work of the
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Council is to be prepared by COREPER and that it shall carry out the tasks assigned to it
by the Council. It is the Council’s agent and has no independent power of its own. It is
staffed by senior national officials and operates in two ways. COREPER II consists of
permanent representatives who are of ambassadorial rank. It deals with contentious
issues such as economic policy and foreign affairs. And it performs an important liaison
role with national governments. In that sense it is an important point of entry for national
constituencies who may wish to influence the Commission policy.
Of greater relevance for us is COREPER I, which is staffed by deputy permanent
representatives and is responsible for issues such as environment, social affairs, the
internal market, and transport. COREPER is crucial for our purposes since it considers
and digests draft legislative proposals that emanate from the Commission and it helps set
the agenda for Council meetings. Also important for our purposes is the fact that a large
number of working groups – nearly 200 – feed into COREPER. One commentator
describes them as the lifeblood of the Council. These groups are composed of national
experts from the Member States or from Permanent Representations. Significantly,
however, COREPER and the Council committees it coordinates only review primary
legislation, and not secondary or implementing measures adopted by the Commission
pursuant to its delegated power.
The Council has its own Secretariat with a staff of 2500 that provides
administrative services to the Council, COREPER and the working groups

The Council’s powers are set forth in Article 202 EC. First and foremost, the
Council will have to vote its approval of Commission legislative initiatives before they
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become law. This can be done by unanimity, qualified or simple majority vote,
depending upon the requirements set forth in a particular Treaty Article. In addition,
COREPER and the working groups have given the Council the ability to be proactive and
do more than just react to Commission proposals. For example, the Council can request,
pursuant to Article 208 EC, that the Commission undertake any studies which the
Council considers desirable, and to submit to it any appropriate legislative proposals.
Again from an oversight point of view, these are important points of entry, as it were, for
political, legal, technical, and quality control views and approaches that seek to influence
the Commission. As Craig & DeBurca point out: “it is now common for such delegations
of power to be subject to the condition that the Commission action is acceptable to
committees staffed by national representatives. This operates as a mechanism whereby
the Council can ensure that the detail of the delegated legislation is in conformity with its
own wishes.”18
The conventional wisdom about the regulation-creating process of the EU is that
the Commission was in the driver’s seat, but the balance within the Community is a
dynamic one and the institutional opportunities exist within the Council to inject many of
the oversight criteria set forth above.

(3). The European Parliament (“EP”)

18

Craig and DeBurca, p.69.
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While the Council represents the Member States, the EP represents the people of
Europe. It is the only directly elected European institution.

19

Currently, there are over

626 members of Parliament. The EP’s functions include legislation—jointly with the
Council pursuant to a co-decision procedure -- budgetary functions, political control and
consultation. For our purposes, the most important of these is legislation and political
control, which we discuss below. It should be noted, however, that the budgetary
authority that it shares with the Council also provides significant power over the EU’s
regulating activity.
During the process of European integration, the EP’s legislative powers have
steadily grown. It is a co-legislator with the Council for legislation involving multiple
Treaties. In other areas, it participates with the Council through a form of consultation,
cooperation or assent. Although the EP has no power of legislative initiative, it has the
right pursuant to Article 192EC to request the Commission to submit a proposal on any
matter on which the Parliament thinks Community legislation may be necessary.
The EP also exercises political control over the executive power exercised by the
Commission. It has also long had the power to censure the Commission and require its
resignation, although as Craig & DeBurca note: “The Parliament’s power of censure has
never actually been used, though various motions of censure have been tabled and
debated. The EP also participates in the Commission’s appointment; The EP has the
right to be consulted and approve the Commission President as well as the entire slate of
Commissioners proposed by the President.

19

Article 190 EC.
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The EP monitors the activities of the Commission as well as other institutions by
asking oral and written questions and establishing committees of inquiry. The EP can
also appoint an Ombudsman to receive complaints from EU citizens or resident thirdcountry nationals or legal persons concerning “instances of maladministration in the
activities of the Community institutions or bodies” as well as to “conduct inquiries for
which he finds grounds either on his own initiative or on the basis of complaints
submitted to him direct or through a member of the European Parliament.” [Alan, do we
have a cite for this quote?]Finally, it should be noted that the EP has a right to litigate and
to intervene in any case just like other EU institutions.

(4). National Parliaments and Regional and Sub-National Groups and Committees

The role of national parliaments is clearly inferior to that of the Commission
when it comes to the legislative process. At the initiation stage, Commission proposals
must be made available only in good time to the Member State governments, which
“may” forward them to their own parliaments. At the implementation stage, the national
parliaments are obligated to enact national legislation executing the usually very detailed
legislative directors enacted by the Council. When there is strong disagreement about
some legislation, Member States can turn to the European Court of Justice for a judgment
on the validity of the contested measure (annulment procedure. Article 226 TEC).
Another procedural way to obtain a judgment from the European Court on Community
legislation is for national lower and supreme courts to refer E.C. Law Questions to the
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European Court of Justice for a ruling on whether the contested rule is in conformity with
the Treaty (the so-called Preliminary Ruling procedure).20
The oversight/input functions of the regional and sub national institutions are not
very effective. Although lobbying by sub-state or non-state actors is well developed,
much of their input is channeled through the "embassies" (representation offices) of the
Member States. An important procedural device is that the governmental delegations of
the EU members involved in the deliberation of EU legislation (whether regulations or
directives) have to include representatives from the Member States or equivalent substate entities. This is based on the national laws of the Member States concerned.

B. OVERSIGHT MECHANISMS

Inherent in the descriptions above are the mechanisms by which oversight
functions are brought to bear in the legislative processes of the EU. The purpose here is
to articulate the various ways that political, legal, technical and quality control issues can
work their way into the Commission’s decision-making processes in the EU. As we

The protocol on subsidiarity and proportionality embodies an innovation called the “early
warning system.” Each national parliament or parliamentary chamber may, within six weeks of a
legislative proposal being issued by the Commission, send the European institutions a reasoned
opinion setting out its concerns regarding an infringement on the principle of subsidiarity. Above
a threshold number of one third of the national parliaments, the Commission is obliged to
reconsider its proposal. The early warning system constitutes a new ex ante political monitoring
mechanism triggered by national parliaments which are thereby directly involved in the European
legislation process. As Anne Peters notes, however, “national parliaments can most likely
function as European co-legislators and co-supervisors in only a quite limited way. Their duty
remains first and foremost to hold their governments to account when they take decisions at a
European level—a duty which they have in the past not always been willing to fulfill.” Ann
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shall see, there is a type of one-house veto in effect since the co-decision procedure gives
the Council and the EP the chance to end or influence the regulatory process just as
failure to pass a bill in the House of Representatives or the Senate would. Moreover, the
kind of voting process involved is another mechanism with profound implications for
Commission power. If a unanimous vote of the Council or EP is required, the practical
opportunity for those bodies to influence policy development will be more limited,
whereas majority voting makes it easier for differing political, technical or legal views on
the part of the Council or EP to be weighed by the Commission. Finally, the ability of
comitology committees to help shape and influence the regulatory outcomes of the
Commission is crucial to the way different views, especially technical approaches to
problems, are incorporated into the decision-making process. We then turn to other, less
“constitutional” and more administrative quality controls, such as the Commission’s own
assessment procedures.

(1). Primary Legislation and Article 251 EC. It has long been a commonplace
assertion that when it comes to primary legislation, the Commission proposes and the
Council disposes. Over time, however, the role of the EP has grown to the point that the
most common legislative process is the co-decision procedure contained in Article 251
EC. This procedure is designed to prevent a measure from being adopted without the
approval of the Council and the EP by placing emphasis on the reaching of a jointly
approved text.21

Peters, European Democracy After the 2003 Convention, 41 Common Market Law Review, 37,
61 (2004).
21

Craig and De Burca, pps. 144-147.
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Article 251 applies to most of the important legislation initiated by the
Commission. Under its provisions, the EP has two readings of any primary measure
proposed by the Commission. After the first, the EP gives the Council its opinion of the
rule before the Council adopts a position. A second reading takes place if the Council
does not adopt all of the amendments coming from the EP’s first reading or if the Council
has amendments of its own (which it must pass unanimously in the Council). If there is
no agreement, a Conciliation Committee is formed and the EP and the Council must
approve the joint text from that Committee. The co-decision procedure has also been
modified in practice through what Craig & Burca call the institutionalization of
trialogues. These are informal meetings that precede and can exist along side formal
meetings of the Conciliation Committee. The trialogue contains representatives from the
Council, the EP, and the Commission (usually no more than ten, total). Its purpose is to
facilitate compromise.
As noted above, not all decisions are subject to co-decision. Some laws are
passed under an assent process—the Council acts after attaining the assent of the EP. The
assent procedure gives the EP the power to delay or reject, but not propose amendments.
Under Article 208, the Council can request the Commission to undertake any
studies the Council considers desirable for the passage of future legislation. The EP,
pursuant to Article 192 EC, also has some ability to spur the legislative process. If a
majority of the EP agrees, it can request that the Commission submit a legislative
proposal. The Commission often feels strong pressure to bring forth the legislation
suggested by the Council or EP.
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Thus, with respect to primary legislation, the Commission proposes, but either or
both the Council or the EP can reject the regulatory action, and either or both can call for
the Commission to consider developing new regulatory proposals, which the Commission
will most likely offer up. The considerations that enter the calculus are most likely
political, legal or technical.
(2). Secondary Rules and Comitology. The above processes deal with primary
norms or rules and framework legislation. But much of what the Commission produces
are secondary rules more similar to those issued by U.S. administrative agencies. What
are the mechanisms for the injection of oversight functions at this stage of the process?
The most obvious mechanism for oversight and one that is different from what we
have in the United States is a system known as “comitology.” When the Council
delegates to the Commission the power to issue rules to carry out the goals of the primary
legislation involved, it does not issue, as it were, a blank check. Rather it makes the
exercise of delegated legislative power subject to institutional constraints in the form of
committees through which Member State interests are represented. This is typically done
because, while there may be agreement on the general norms, there often are
disagreements among the States as to the content of these more detailed rules. The devil,
as they say, is in the details. The Council thus conditions the exercise of delegated power
on the participation, review and approval of a committee composed of numerous national
representatives of the Member States with expertise in the relevant subject matter.
The legal basis for this procedure can be found in the Single European Act of
1987, which codified already existing E.C. lawmaking reality for the delegation of
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powers to the Commission.. Article 202 (ex Article 145) now provides in its third indent
that
•

Implementation of primary legislation shall normally be the task of the
Commission; only under exceptional circumstances shall the Council adopt
secondary legislation which implements primary legislation

•

The Council is permitted to make the exercise of the delegated power subject to
certain (procedural) requirements

•

These requirements have to be laid down in advance .
The 1999 Comitology Decision22 lays down in abstract the procedural

requirements that apply whenever the Commission uses its implementing powers under
primary EU legislation A negative opinion of the Committee deprives the Commission
of the right to adopt the measure unilaterally (at least under certain circumstances, as
discussed below), and gives the Council the ability to approve a different or amended
implementing regulation. (Council Decision 1999/468/CE.) According to one source, the
comitology process was established by the Council “to curb excessive bureaucratic
discretion on the part of the Commission in carrying out the legislative tasks delegated to
it by the Member States. To prevent decisions enacted by the Commission from departing
from the desires of Member States, and to deal with the trade-off between the gains
achieved by delegating policy to the Commission and the costs incurred with the problem
of agency, the Council entrusted the task of monitoring the Commission to agents – the

22

Council Decision laying down the Procedures for the Exercise of Implementing Powers Conferred on the
Commission, Dec. 1999/468,[1999] OJ L184/23.
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respective management and regulatory committees.”23 In other words, the primary E.C.
lawmakers, the Council and to a lesser extent the EP, ensure that the Commission makes
proper use of its delegated powers in political, legal, technical and qualitative terms, not
by judging the Commission regulation after the fact, but rather by giving the Member
States an active role in framing these rules through Committees composed of Member
States representatives.24 Hence, where a primary legislative Act of the Council and the
EP refers to the Comitology Procedure, the Commission can only adopt secondary
legislation if it complies with one of the three procedures set forth in the Comitology
Decision.25

The three procedures under the Comitology Decision, in order of the least to the
greatest amount of Committee (and therefore Member States and EP) influence on the
outcome are: The advisory procedure, the management procedure and the regulatory
procedure. Ultimately, the basic instrument – the primary legislation - determines which
procedure will be applicable. However, Article 2 of the Comitology Decision provides
general guidelines as to when each of the procedures apply. The different procedures are
as follows:
The advisory procedure, which is to be employed when this is deemed necessary,
affords the Member States’ the smallest influence. While the Commission has to take the
“utmost account” of the Committee’s opinion, it is not legally bound by it. If the
23

M. Egan & D. Wolf, “Regulation and Comitology: The EC Committee System in Regulatory
Perspective,” 4 Colum. J. Eur. L 499, p.9 (Summer 1998).
These Committees are not mentioned in the Treaty. However the validity of the creation of these
Committees is undisputed since the ECJ decision in Koster, C-25/70, ECR 1970, 1161.
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Commission disagrees with the Committee’s opinion on legal, technical, political or other
matters, the Commission trumps the Committee’s opinion.
The management procedure applies when the Commission takes management
decisions to implement agricultural and fisheries policies. Here, the opinion of the
Member States’ Committee has stronger implications for the further rulemaking process.
If the Member States’ Committee disagrees with the Commission’s proposal in legal,
technical or political terms, the Commission has to so inform the Council (which had
delegated the implementing power in the first place), and the power to adopt secondary
regulations is transferred back to the Council. If a qualified majority in the Council26 can
agree on the rather technical implementing legislation, the Council adopts the secondary
rules; if the Council is unable to reach a qualified majority, the original Commission draft
will be adopted. In any event, the Member States can influence secondary rules under the
management procedure at two stages: They can first try to influence the Commission
during the negotiations in the Comitology Committees;27 and second, if the Commission
does not follow the Committee’s opinion, then the Council has an opportunity to agree on
the subject and adopt a secondary rule.
The regulatory procedure, under which the Member States (through the
Committees) and the EP have the greatest influence, is applicable in cases where the
Commission is empowered to implement essential provisions of the primary legislation
by adopting rules of general application. This procedure is often used in politically
25

Of course, the Council and the EP can decide not to make the exercise of implementing power subject to
any requirements whatsoever. The only control over the Commission’s exercise of its power would then be
judicial review.
26
Which consists – one should bear in mind – of the national ministers of a particular matter, e.g.
agriculture.
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sensitive matters (such as decisions relating to Genetically Modified Organisms). The
regulatory procedure operates in the same way as the management procedure, except for
two important differences: The Commission can adopt a measure only if the Member
States’ Committee expressly approves the Commission draft;28 if the Committee’s
opinion is negative or if there is no opinion at all, the Commission has to inform the
Council as well as, significantly, the EP.
What is remarkable in terms of oversight is that the EP, once a Commission draft
is communicated to it, exercises a specific form of legal oversight. It has the right to
consider if the proposed Commission regulation (which was not approved by the Member
States’ Committee) exceeds the Commission’s powers under the primary legislation
which delegates the power to the Commission.29 If in the EP’s opinion this is the case, the
EP communicates this opinion to the Council. The Council, when faced with the
disputed regulation, has the power to adopt the proposed regulation even against
objections by the Committee (and the EP). If the Council objects to the proposed
regulation, the Commission has the opportunity to re-examine the proposal. If the
Council neither adopts nor objects to the proposal, the original Commission proposal is
adopted.
As is the case in the management procedure, the Member States have input in the
development of regulations at two stages of the process: Through the Committees and
27

The Commission always has a representative in a Committee.
This differs from the Management procedure in the case in which the Committee issues no opinion at all;
under the Management procedure, the Commission can proceed. Under the Regulatory procedure, the
Commission must inform the Council.
29
The obligation to communicate to the EP, however, only applies if the primary piece of legislation from
which the Commission derives its regulatory power, was adopted under the co-decision procedure. This is
against the background that the EP is anxious to maintain – in practice – its relatively new powers under
28
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through the Council. In addition, the EP has the right to raise legal objections concerning
a Commission proposal, and as noted above, the EP is entitled to receive from the
Commission - on a regular basis - information about the Committee proceedings if they
are conducted under a primary measure which was adopted according to the co-decision
procedure.30
In 2000, the Commission and the EP concluded an agreement which specifies the
Commission’s obligations under Article 7 of the Comitology Decision. According to that
agreement, the Commission is to provide the draft agendas for the Committees’ meetings
as well the draft implementing measures it has prepared for the Committees to discuss.
The EP is to be provided with that information at the same time as the Committees
themselves. In addition, the EP has the right to be informed about the results of voting in
the Committees as well as with summary records of the Committee meetings.
In sum, the Comitology process provides ample opportunity for input – especially
of technical and scientific views – from the Member States. To be sure, it operates very
differently from the Unfunded Mandates Reform Act in the United States, which gives
states a formal hook to complain if executive regulations impose burdens on the states
without providing the material resources to get the job done. The U.S. administrative
agencies are required to consult with representatives of the states (and local and tribal
governments) and to describe in some detail the agencies’ response to the concerns
expressed during these consultations. But the U.S. agencies are free to reject the state,
local or tribal governments’ views so long as the agencies explain why they declined to

Article 251. These powers could be undermined if the Commission is the ultimate legislator in a certain
Community field.
30
Article 7 of the Comitology Decision of 1999.
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accept their suggestions. In the EU, while Member States have to date shown relatively
less intense interest in regulation than one would expect – possibly because of the
difficulty in keeping up with all the activity in Brussels and developing substantive
reactions to regulatory proposals in real time – they are provided through the Comitology
process with extensive expert, technocratic participation in the regulatory decisionmaking process itself.
Second, it bears emphasis that the Comitology process appears to be the EU’s
principal mechanism to balance its competing interests in building both expertise and
accountability into regulatory work product. To date, the EU’s trade-off seems to have
favored “expertise.” In the future, it is likely that “accountability” will figure more
prominently.31 Indeed, current reform proposals for the Comitology system32 strongly
focus on the EP’s role in the oversight of Commission and Committee action. It is
generally viewed as desirable to increase the EP’s scrutinizing powers, as its role in the
primary lawmaking process has been strengthened.
(3). The Commission’s impact assessment procedure.

In 2002, the Commission adopted a number of procedural enhancements to
improve the regulatory process. In its “Action Plan ‘Simplifying and improving the
regulatory process,’” the Commission “put in place an internal network for ‘better
lawmaking’ which . . . involve[s] all the Directorates-General which have regulatory
responsibilities and [is] coordinated by the Secretariat General.” COM (2002) 278 final,
See R. Corbett, F. Jacobs & M. Shackleton, “The European Parliament at Fifty: A View from the Inside”
JCMS 2003 Vol. 41, no. 2, pp. 353-73, at p. 366.
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at 10. The network’s mandate includes “monitoring compliance with the principles of
subsidiarity and proportionality,” and “[w]hen necessary, any such matter calling for
policy negotiation will be referred by the network, via the Secretariat-General, to the
Directorates-General or even the College “of Commissioners.” Id.
The Commissions also adopted regulatory “impact assessment guidelines in 2002.
These guidelines were replaced in 2005 with an even more detailed set of procedural
controls over rulemaking. The 2005 Impact Assessment Guidelines,” which apply to
primary legislation that is initiated by the Commission, establish principles and
procedures for assessing and comparing regulatory policy options and for incorporating
“stakeholder consultation and collection of expertise.” SEC (2005) 791, at 4. “The
College of Commissioners will take the IA [impact assessment] findings into
consideration in its deliberations. The IA will not, however, dictate the contents of the
final decision. The adoption of a policy proposal is a political decision that belongs
solely to the College, not to officials or technical experts.” Id. This language plainly
indicates that, ultimately, oversight of the Commission’s work rests largely with the
College, though with substantial review and input from the Council, EP and Member
States in accordance with the processes described earlier.
The IA Guidelines document also makes clear the Secretarial General is primarily
responsible for assisting the Commission exercise its oversight and decision-making
authority. This role is described in the Commission’s 2005 Impact Assessment
Guidelines document as follows:

32

Proposal for a Council Decision amending Decision 1999/468/EC laying down the procedures for the
exercise of implementing powers conferred on the Commission /* COM/2002/0719 final.
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If [legislative] action is deemed necessary, a proposal will be drafted and entered
into formal Inter-Service Consultation (ISC), together with the IA report and its
annexes. In addition, the Explanatory Memorandum accompanying the draft
proposal will briefly set out the options considered, their potential economic,
social and environmental impacts, as well as the website address where the final
IA report will be accessible. Since the Secretariat General will consider the
quality of the IA report as port of the formal Inter-Service Consultation
procedure, it is important that it is kept up to date with progress on the IA
throughout the process, either as part of the Inter-Service Steering Group or on an
ad hoc basis. If the IA report subjected to ISC does not reach a satisfactory level
of quality, a suspended or unfavorable opinion may be issued. Once over the
hurdle of Inter-Service Consultation, the IA report accompanies the draft proposal
submitted to the College of Commissioners. It is possible that one or more of the
Groups of Commissioners will examine the proposal and the impact assessment
prior to the College’s deliberation. * * * The completed IA report is published on
the Europa impact assessment website along with the (legislative) proposal. This
will be done by the Secretariat General. In very rare circumstances, such as when
international negotiations are involved, a decision to restrict or delay the
publication may be considered. Please consult the Secretariat General (SG.H.2)
for further information and guidance.
Id. at 14-15 (footnotes omitted).
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In addition to assuring quality standards for IAs, and controlling the timing of
publication of completed IA reports, the Secretariat General is also “responsible for the
Commission’s minimum standards for consultation of external parties.” Id. at 5.
Indeed, “consultations” would appear to be one of the most relevant forms of “soft” (i.e.,
persuasive but non-binding) oversight that applies, at least in principle, throughout the
EU’s policy making and implementing processes. The Commission discusses
“consultation” as follows in its document “Toward a reinforced culture of consultation
and dialogue-Proposal for general principles and minimum standards for consultation of
interested parties by the Commission”:
Consultation mechanisms form part of the activities of all European Institutions
throughout the legislative cycle, from the phase of policy-shaping to a
Commission proposal to final adoption of a measure by the legislature and its
implementation. Depending on the issues at stake, these consultations are aimed
at providing opportunities for input in particular from representatives of regional
and local authorities, civil society organizations, undertakings and associations of
undertakings, individual citizens concerned, academics or technical experts, as
well as interested parties in third countries.
In terms of institutionalized consultation mechanisms, the Commission, the
Parliament and the Council are assisted by special institutionalized advisory
bodies, i.e. the Economic and Social Committee (ESC) and the Committee of the
Regions (CoR).

COM (220) 277 final, at 4.
The instant report has not delved deeply into the role of the Economic and Social
Committee and the Committee of the Regions, which are mentioned in the preceding
quote from the Commission’s document on “consultation.” However, we understand that
these Committees can and do issue substantive opinions commenting and advising on the
regulatory work of the Commission. Given their institutionalized role in the EU policy
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process, we assume that these Committees offer another form of “soft” oversight of the
Commission’s regulatory proposals.
PART III.

OTHER REGULATORY CONTEXTS FOR OVERSIGHT

Part II focused on the oversight of the Commission’s regulatory activities by other
EU institutions, including the Commission itself. Part III will briefly focus on the
oversight of E.U. administrative agencies.
European agencies are autonomous bodies that exercise executive power at the
Community level. They have their own legal personality and have been established with a
view of fulfilling tasks of a technical or scientific nature, or a specific management task
provided for in their terms of reference. The emergence of such agencies is a “recent
phenomenon.”33 We understand that there are 26 agencies currently in existence. The
two first-generation agencies were established in 1975 (in the field of social affairs),
followed by the second generation at the beginning of the 1990s, in connection with the
completion of the internal common market.34 A third generation began in 2000. They
have a total staff of just over 1,000 and receive approximately 100 million euros in
funding from the general budget of the EU. They were created with the following
objectives: management autonomy, flexibility, involvement of the Member States, and
closer attention to citizens’ concerns.35

33

Yataganas 24.
Id.
35
Yataganas 25.
34
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The Commission does not direct or formally oversee the independent regulatory
agencies, although the Commission places representatives, who are usually senior
officials from the relevant Commission departments, on the agencies’ administrative
leadership boards. The Commission has elaborated a detailed series of recommendations
for achieving oversight of the independent regulatory agencies, but we are not currently
in a position to address the actual status of such oversight. Nonetheless, the
Commission’s core points on control over the agencies are worth noting, because they
shed considerable light on the Commission’s own perspective on oversight.
The Commission frames the subject of oversight, which it titles, “Controls,” as
follows:
As emphasized above, the autonomy conferred on the regulatory agencies also
requires them to assume clear responsibilities. It is therefore essential that they
should be subject to an appropriate control system.
Relations with the Commission – Firstly, for the reasons given above, provision
needs to be made for special relations with the Commission.
Obviously, this is not a question of giving the Commission powers of legal
supervision; i.e. empowering it to issue instructions to the regulatory agencies or
quash or oblige them to withdraw certain individual decisions.
It is a question rather of establishing a coherent framework for relations which
reconciles the agencies’ autonomy with the Commission’s ultimate responsibility
within the Community system. Reference has already been made to the role the
Commission must have in appointing the agency’s Director; in adopting the work
programmed and the budget; and, indirectly, in the other affairs of the agency’s
administrative board, through the members it appoints. Article 185 of the general
Financial Regulation has already been mentioned, which provides that audits of
the agencies must be performed by the Commission’s internal auditor.
***
Administrative supervision – In accordance with Article 43 of the Charter of
Fundamental Rights of the European Union, provision should be made subjecting
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the regulatory agency to administrative supervision by the European Ombudsman,
in accordance with the conditions set out in Article 195 of the EC Treaty.
Political supervision – The European Parliament and the Council should have
certain powers of political supervision over the regulatory agencies. There could,
for example, be a requirement for hearings of the agency Directors by these
institutions and for the agencies to draw up regular reports on their own operation.
Financial supervision – Implementation of the regulatory agencies’ budget must
be subject to control initially by the Court of Auditors, pursuant to Article 248 of
the EC Treaty, and subsequently by the European Parliament under the discharge
procedure for the agency’s bueget.
The regulations on the investigative powers of the European Anti-Fraud Office
(OLAF) should also be made applicable, without restrictions, to these agencies.
Judicial supervision – Guarantees are needed ensuring that the regulatory
agencies respect the principles of the institutional system of which they form a
part, and the specific regulations applicable to them. Provision must therefore be
made for appeal by the Member States or the institutions to the Court of Justice
for confirmation of any breach of these principles and rules by the agencies and
annulment of any acts vitiated by such breaches.

The monitoring to which agencies are actually subject remains, it seems, poorly
defined, and the agencies are dependent on several partners: the Commission and Court
of Auditors for financial management aspects, the European Parliament and Council for
their budgets, and their own networks in the Member States36. The agencies usually
operate through committees comprised of experts with advisory functions and the
supervisory boards comprised of representatives of the Member States. In some
agencies, there is additional representation of other parties, such as further experts, the
social partners, outside countries or international organizations and scientists appointed
by the Parliaments. Nonetheless, it appears that the Commission can be viewed as the

Yataganas 27 Æ Look for Ed. Alexander Kreher: The EC Agencies between Community Institutions and
Constituents: autonomy, control and accountability. European University Institute, Florence 1998.
University
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“agenda setter,” with “crucial steering influence.” It has superior information regarding
the activities of the agencies, by way of preparatory work carried out in its Directorates
General and its familiarity with the broader European projects in the fields of activity of
the agencies.
The Council exercises it greatest influence over the agencies in the “appointment
phase,” as the Council has plenary authority to appoint agency heads, subject only to
consulting with the Parliament.
The European Parliament exercises control in the budgetary process through the
monitoring of agency actions by different parliamentary committees. As to the budgetary
process, the Parliament can impose a “reserve” on agencies’ budgets, thereby baring
expenditures. Parliamentary committees are involved in day-to-day monitoring through
direct contacts with the agencies, and can review the long-term studies, proposals and
working papers of the agency.
There is a growing concern among scholars that the politicization of EC policymaking and the “parliamentarisation” of the Commission have necessitated a clearer
separation between political and technical-administrative responsibilities.37 As a result of
this tension, the academic literature has been addressing what oversight between the
European Union and its agencies should be. In general, there has been a call for a
“regulatory clearing house” modeled after the OMB, needed in the EU to ensure that
actions taken by social and economic agencies and Directorates-General meet basic
standards of consistency and efficiency.38 The Medicines Agency of the EU is seen as a

37

See Majone, Giandomenico, et al. “Institutional Reform: independent agencies, oversight, coordination
and procedural control,” Governance in the European Union. European Communities, Italy, 2001.
38
Id. at 156
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“model” agency, having a similar oversight mechanism. This agency is made up of
National and EU representatives and experts who sit in the management boards and the
scientific committees, formulating the scientific opinions of the agency. The two
scientific committees of the Medicines Agency also consist of two members nominated
by each member state, and the Commission is no longer represented in the committee.39
The medicines agency is described as a “transnational regulatory network” and is said to
adopt an “international reference-group orientation.”40

CONCLUDING THOUGHTS
Regulatory terminology in the EU differs considerably from that in the United
States. Most fundamentally, what we call “rules,” or “regulations,” constitute “secondary
legislation” in the EU. The term “oversight” is not in general use in EU administrative or
political circles. “Evaluation,” “monitoring,” “accountability,” “traceability,” “control”
and “supervision” are more common terms used in the EU to describe our concept of
“oversight.” Thus, the fact that the word “oversight” is not used does not indicate that
the concept is foreign. Numerous regulatory processes and institutional practices in the
EU assure that there is substantial political, legal, technocratic, and quality control built
into the development and approval of secondary rules. However, the EU does not have a
regulatory clearing house like the Office of Management and Budget’s Office of
Information and Regulatory Affairs in the United States. Rather, the Commission is the
primary cook and critic for the regulations for which it is responsible.

39
40

Id. at 151
Id.
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This report is primarily concerned with the secondary legislation adopted by the
Commission pursuant to powers delegated to it by the Council and Parliament. In
general, the Commission’s delegated powers are cabined by “comitology” procedures
specified in the empowering primary legislation. Comitology committees are comprised
of representatives of the EU member states, as well as the Commission. For many
important regulatory initiatives, the comitology committees have substantial approval
authority, as well as drafting responsibilities. In general, the committees are obligated to
keep the EP informed, and the EP can theoretically attempt to block regulations adopted
by the Commission in the European Court of Justice on the grounds that such regulations
are ultra vires, that is, that they exceed the legal terms of the delegation to the
Commission. The committees also report back to the Council in the event of serious
disputes within a committee or between the committee and the Commission with respect
to major rules. The EU Member States can also monitor and influence the development,
direction and approval of regulations by guiding the actions of their representatives on
the comitology committees. The pace and detail of regulatory comitology, however,
makes it difficult for the Member States, and especially national parliaments, to stay au
courant throughout the rulemaking process. Thus, the Commission has many eyes
watching over it, but the diffusion of responsibility, relative informality of current
mechanisms, and the multiplicity of reporting processes actually gives the Commission a
freer hand in regulation than if there existed fewer and more formal chains of authority.
In fact, the Commission controls the flow of regulatory knowledge and information, and
sets both the political and technocratic agenda.
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The Commission acknowledges that ultimately the adoption of a regulation entails
a political judgment . The Commission’s political decision is made entirely by the
Commission’s “College of Commissioners” based on the Commission’s policy agenda
and its assessment of the legal, technocratic and quality attributes of the regulatory file
presented to it for decision. In a sense, however, much “oversight” takes place by the
time the regulatory file reaches the College of Commissioners. If the file gets that far, it
has survived the bureaucratic and technocratic labyrinth of comitology, and it has not
been derailed by the Council, the Parliament, or any of the Member States who could
weigh in at various junctures.
There is a prevailing recognition and desire that the quality of rulemaking can be
improved substantively and procedurally – but our examination suggests that the
applicable protocols for such improvement, and oversight generally, are not yet fully
developed or understood within the EU itself.
While the Commission does not have to fear reversal under European analogues
to our Administrative Procedure Act, Congressional Review Act, or Unfunded Mandates
Reform Act, or even an Executive Order 12866 imposed by any superior executive
authority, the Commission has increasingly focused on the quality and accountability of
its own regulations. It has recently produced a number of “better governance” documents
and guide books, including most recently, its June 15, 2005 “Impact Assessment
Guidelines.” This document admonishes the Commission staff to analyze regulatory
proposals and their potential impacts very carefully, but not to confuse technocratic
expertise with policy judgment. “Oversight” is the province of the Commission as
follows:
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The College of Commissioners will take the [Impact Assessment] findings
into consideration in its deliberations. The IA will not, however, dictate
the contents of its final decision. The adoption of a policy proposal is a
political decision that belongs solely to the College, not to officials or
technical experts. [p.4]
***
No policy action by the Commission should be taken in isolation. It is
necessary to check whether the objectives envisaged are consistent with
the other EU policies. In practical terms, this means that you [the
Commission staff] should look at any impacts the proposal may have on
other policy areas and, if necessary, adjust the proposal to ensure that it
does not undermine their objectives. [p. 22]

In the United States, this reconciling role is managed by OMB. While the
Commission does not have an Office of Information and Regulatory Affairs, it does have
a Secretariat General that funnels “regulatory files” on their way to the College of
Commissioners. This elite staff within the Commission is closely attuned to the
mandates of the various governance documents, and is sensitive to College’s overriding
policy agenda. Thus, they are in a position to engage in soft policing of the development
of the regulatory file, and we understand that they do in fact exercise this prerogative.
Over time, one could imagine the Secretariat General being charged with overseeing
regulatory proposals against the criteria of the Commission’s governance documents and
advancing or remanding the files in accordance with the Secretariat’s evaluation. Such a
development would not only refine the Commission’s oversight processes, but it would
also tend to increase the power of the Commission President who would no doubt give
the Secretariat General its ultimate marching orders.
Our consultations suggest that the role and true impact of the Secretariat General
is subject to different points of view within the EU, and among EU experts, and degrees

46

WORKING DRAFT Sept. 30, 2005
Fred Aman, Sally Katzen, Alan Raul
aaman@indiana.edu; dykatzen@earthlink.net; araul@sidley.com
of familiarity with the Secretariat’s functions vary widely. Accordingly, one must be
circumspect about jumping too quickly to a judgment that this Secretariat is an OIRA in
the making. That would, however, seem like an important possible development to
monitor going forward.
The above discussion makes plain that the EU attempts to build considerable
political control into the regulatory process above and beyond the work product of what
at least one EU document calls the “Brotherhood of Experts.”41 But while the
“Commissioners have the final say . . . considerable attentiveness and perseverance are
needed to block a draft” produced by the comitology process.42 In the end, “oversight” in
the EU – not unlike the United States – is a Sisyphian struggle.

41
42

Report of the Working Group, EVALUATION AND TRANSPARENCY, July 2001, p. 19
Id.
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