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Gonzales v. Oregon: How Administrative Law Worked to the Attorney General’s Disadvantage.
The Oregon Death With Dignity Act (ODWDA)1 is one of the most controversial laws
ever passed in the United States. With the ODWDA’s passage, Oregon became the first state to
permit physicians to prescribe lethal doses of medication to terminally ill Oregon residents so
those people could take their own lives. Attorney General John Ashcroft, head of the U.S.
Department of Justice (DOJ), was so opposed to this law that he issued an interpretive ruling that
rendered the ODWDA virtually ineffective. The State of Oregon challenged the basis on which
the Attorney General issued this ruling. One of the most controversial laws in American history
was upheld, not on its merits, but rather because the Attorney General of the United States did
not heed administrative law principles.
Questions of law may arise regarding how an agency adopts a rule after that agency
interprets a statute that authorizes or requires the agency to make the rule. When courts are
asked to answer such questions of law, they must decide whether to accord an agency’s statutory
interpretation deference. There are two types of deference: Chevron, named for Chevron, Inc. v.
Nat. Resources Def. Council, Inc.,2 and Skidmore, named for Skidmore et al. v. Swift & Co.3
The Chevron doctrine was developed to deal with decisions involving administrative
agencies and involves a two-step process to determine whether deference to agency
interpretations of a regulation or statute is permitted.4 Skidmore deference allows courts to look
beyond legislative intent, especially when that intent is unclear or absent, to determine if they
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should defer to an administrative agency’s ruling.5 Before discussing Gonzales v. Oregon in
detail, a brief overview of what “Chevron deference” and “Skidmore deference” are and how
they work is in order.
Interpretations of ambiguous statutes made through notice-and-comment rulemaking or
formal adjudication will receive Chevron deference.6 The Chevron doctrine sets out a two-step
approach, which is sometimes referred to as the “Chevron two-step.”7 The first step is to
determine whether the statutory language being interpreted is ambiguous, or whether using
traditional tools of statutory construction the meaning of the provision is clear.8 Traditional tools
of statutory construction have been identified as analysis of text, legislative history and
application of various canons of construction.9 The familiar canon of statutory construction has
been that remedial legislation should be construed broadly to effectuate its purposes.10 If the
meaning of the provision is clear, then the court simply announces the clear meaning of the
statute.11
The first step of Chevron is performed without strong deference.12 The court
independently determines whether the statute directly addresses the issue or is ambiguous.13 If a
court believes the text of a statute leaves the meaning unclear, then the court may use other
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interpretive tools.14 In Chevron, the Supreme Court said that courts should use traditional tools
of statutory construction.15
If, however, after using traditional tools of statutory construction, the meaning of the
provision cannot be deemed clear, but rather remains ambiguous, then the court goes to the
second step.16 The second step is to determine whether the agency’s interpretation is reasonable
or permissible,17 or if the interpretation is outside the range of ambiguity in the provision.18
“Permissible” is read to mean “reasonable.”19 If the agency’s interpretation is reasonable, then
the court upholds the agency’s interpretation.20 The Court is under no obligation to conclude that
an interpreting agency’s construction was the only permissible way to construe the statute to
uphold that construction; a reviewing court need not determine that the agency’s reading was the
one the court would have reached if the question initially had arisen in a judicial proceeding.21
Thus, courts are permitted to go beyond the text of the statute to resolve apparent ambiguities.22
Use of Chevron is not constitutionally compelled; Congress by statute could direct courts
not to use the Chevron two-step in a particular statute or generally.23 The Court does not see
Chevron as the “universal test” when deciding when to defer to administrative agency
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interpretations of statutory issues.24 In fact, in the decade following the Chevron decision, the
Court used Chevron in only about half of the administrative deference cases it decided.25
Interpretations such as those in opinion letters- like interpretations contained in policy
statements, agency manuals, and enforcement guidelines, all of which lack the force of law- do
not warrant Chevron-style deference.26 The interpretation contained in formats such as opinion
letters are “entitled to respect” under the Supreme Court’s decision in Skidmore v. Swift & Co.,27
but only to the extent that those interpretations have the “power to persuade.”28 This type of
deference is referred to as Skidmore deference.
Under Skidmore, “agency interpretations, opinions, and rulings constitute a body of
experience and informed judgment to which courts and litigants may properly resort for
guidance.”29 However, such interpretations, opinions, and rulings “are not controlling on the
courts by reason of their authority.”30 “The weight of such a judgment in a particular case will
depend upon the thoroughness evident in its consideration, the validity of its reasoning, its
consistency with earlier and later pronouncements, and all those factors which give it to the
power to persuade, if lacking power to control.”31
Unlike the second step of Chevron, at which . . . courts are to accept any reasonable or
permissible agency interpretations, Skidmore deference still leaves to courts the determination of
what is the proper interpretation of an ambiguous statutory provision.32 In making that
determination, however, a court should give some consideration to the interpretation of the
24
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administering agency because of its experience and expertise.33 As the language in Skidmore
indicates, the weight of that consideration depends on a number of factors.34 For example, one
factor could be when an agency administrator’s policies are made part of his official duties,
based on specialized experience and broader investigations and information than is likely to
come before a judge in a particular case.35 That such policies may be reached without the result
of an adversarial proceeding does not preclude the Court from giving respect to those policies.36
The federal government made the argument that it was within its authority under the
Controlled Substances Act (CSA)37 to issue its interpretive rule effectively preempting the
Oregon Death With Dignity Act. Oregon responded that the federal government had failed to
comply with the “notice and comment” rulemaking the CSA required when the Attorney General
sought to issue interpretive rules. At the end of the day, the Supreme Court sided with Oregon.
In 1994, Oregon became the first State to legalize assisted suicide when voters approved
a ballot measure enacting the Oregon Death With Dignity Act (ODWDA).38 ODWDA exempts
from civil or criminal liability state-licensed physicians who, in compliance with the specific
safeguards in ODWDA, dispense or prescribe a lethal dose of drugs upon the request of a
terminally ill patient.39 These drugs, as well as the physicians who prescribe them,40 are
regulated under a federal statute, the Controlled Substances Act (CSA or Act).41
For an Oregon resident to be eligible to request a prescription under the ODWDA, that
person must be diagnosed by a physician as terminally ill because he or she has an incurable and
irreversible disease that, within reasonable medical judgment, will cause death within six
33
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months.42 Then, an individual diagnosed as terminally ill must voluntarily make three requests,
two oral and one written, with each request separated by a statutorily specified time period and
manner.43 Oregon physicians may dispense or issue a prescription for the requested drug, but
may not administer the drug.44 In 2005, 38 patients ended their lives by ingesting a lethal dose of
medication prescribed under the ODWDA.45
In 1970, Congress passed the CSA primarily to combat drug abuse and to control the
legitimate and illegitimate traffic in controlled substances.46 This Act creates a comprehensive,
closed regulatory regime criminalizing the unauthorized manufacture, distribution, dispensing,
and possession of substances classified in any of the Act’s five schedules.47 The Act places
substances in one of five schedules based on statutorily-defined criteria,48 with Schedule I the
most restricted, and Schedule V the least.49 On scientific and medical matters, the Attorney
General must accept the findings of the Secretary of Health and Human Services when adopting
rules related to those matters.50 These proceedings for doing so involve making particular
findings and must be on the record after an opportunity for comment.51 In promulgating the
CSA, Congress did not give the Attorney General the power to determine what a “legitimate
medical purpose” is without “notice and comment.”52
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The Attorney General issued an interpretive rule in 2001 that addresses the
implementation and enforcement of the CSA with respect to the ODWDA.53 It was this
interpretive rule’s validity under the CSA that was the issue before the Supreme Court.54
Attorney General Ashcroft announced his intent to restrict the use of controlled substances for
physician-assisted suicide without consulting Oregon or apparently anyone outside of the
Department of Justice, using only a legal memorandum he had solicited from his Office of Legal
Counsel to justify his intent. 55 The Attorney General ruled that “assisting suicide is not a
‘legitimate medical purpose’ within the meaning of 21 C.F.R. 1306.04 (2001), and that
prescribing, dispensing, or administering federally controlled substances to assist suicide violates
the CSA. Such conduct by a physician registered to dispense controlled substances may ‘render
his registration . . . inconsistent with the public interest’ and therefore subject to possible
suspension or revocation under 21 U.S.C. § 824(a)(4).” His conclusion applies regardless of
whether state law authorizes or permits such conduct by practitioners or others and regardless of
the condition of the person whose suicide is assisted.”56 This rule is what led to the dispute
between the federal government and the State of Oregon.
The dispute between the federal government and the State of Oregon involved controlled
substances in Schedule II, the types prescribed in Oregon by most physicians under the
ODWDA, generally available only pursuant to a written, nonrefillable prescription by a
physician.57 Shortly after Congress passed the CSA, the Attorney General promulgated a rule
that required every prescription of a controlled substance to be for a “legitimate medical
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purpose.”58 The Attorney General also established a procedure to determine whether physicians
were complying with this rule.59
The 2001 interpretive rule thus would put a physician’s DEA registration at risk if that
physician were to prescribe Schedule II controlled substances in the manner proscribed by the
interpretive rule.60 Because of that, the State of Oregon, joined by several private parties,
challenged the interpretive rule in federal court.61 The lower federal courts agreed with the State
of Oregon’s position that the interpretive rule would alter the constitutional balance between the
States and the federal government or, alternatively, that the interpretive rule did not align with
the CSA’s plain language,62 targeted at conventional drug abuse and not the ODWDA.63
The Court refused to grant Chevron deference to the Attorney General’s interpretive rule.
First, such deference is not accorded merely because the statute in question is ambiguous and an
administrative official is involved.64 For an interpretive rule to receive such deference, Congress
must have delegated authority to the executive actor issuing the interpretive rule.65 The CSA
does not grant the Attorney General broad power to promulgate rules such as the interpretive rule
in Gonzales v. Oregon.66
Second, the Attorney General has limited powers that can be exercised in specific ways.67
The Court ruled that the Attorney General could promulgate rules under the Act related to
“registration” and “control,” and “for the efficient execution of his functions” under the statute,68
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but not for the definition of medical practice standards.69 Here, the 2001 interpretive rule did not
concern the scheduling of substances, nor was it issued after the required procedures regarding
scheduling.70 Therefore, the Court held that this interpretive rule was issued outside the Attorney
General’s “control” authority.71
This authority did not exist even when the Court expanded “control” beyond the statutory
definition. The Court observed that while the Attorney General can establish controls “against
diversion,” he may not define diversion based on what his view of legitimate medical practice
is.72 Had “control” been given the broad meaning required to sustain the Attorney General’s
interpretive rule, then the carefully described limits on his authority over registration and
scheduling would be no more than suggestions.73
Third, the Attorney General’s actions did not come within the authority gained when
Congress in 1984 allowed the Attorney General to deny registration to an applicant “if he
determines that the issuance of such registration would be inconsistent with the public interest.”74
This amendment to the CSA did not change the need for the Attorney General to determine
consistency with the public interest by considering five factors, including: the State’s
recommendation; compliance with state, federal, and local laws regarding controlled substances;
and public health and safety.75 In the instant case, the Attorney General did none of these things,
and the interpretive rule addresses far more than registration.76 Rather, what the interpretive rule
does, the Court said, is to interpret substantive federal law requirements for a valid
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prescription.77 This goes well beyond the Attorney General’s power to register or deregister.78
Therefore, the Court could not grant either Chevron deference or Skidmore deference to Attorney
General Ashcroft’s ruling.
It is now clear that when Attorney General Ashcroft issued his interpretive rule of 2001,79
he was so focused on bringing the practice of physician-assisted suicide to an end that he failed
to abide by the requirements of the very act he was trying to enforce. Had he followed the
proper procedures of the Controlled Substances Act, it is very likely the Court would have ruled
in favor of the federal government and not the State of Oregon.
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