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isputes in the Quizno’s
submarine sandwich system have recently shed
light on the relationship between
franchising and the class action
provisions of the Federal Rules of
Civil Procedure. In August 2010,
a federal district court in Chicago
approved a class action settlement
between Quizno’s and its franchisees valued at $206 million.1
Mark M. Leitner
The franchisee class achieved
this result despite an earlier decision by a Colorado federal district
court enforcing a class action prohibition contained in a Quizno’s
standard franchise agreement and
denying class action certification
to a group of Quizno’s franchisees that had bought franchises
but never opened stores.2
Adding even more drama and
legal uncertainty to franchise law,
only two months after Quizno’s
Joseph S. Goode
prevailed in Colorado, a Pennsylvania federal court issued a contrary ruling, holding the
Quizno’s class action prohibition unenforceable as an impermissible restriction on the court’s right to manage efficiently
its own caseload.3 Before the Colorado and Pennsylvania
decisions, courts had rarely addressed the enforceability of
class action prohibitions in the franchise context.
These difficult-to-reconcile cases involving franchise
agreements in the same system highlight the uncertainty
franchisors face when they seek to prohibit class actions in
their franchise documents. Franchisors obviously prefer to
avoid class actions at all costs. Can they do so by including class action prohibitions in their franchise agreements?
Their ability to enforce such prohibitions likely will resurface as an issue for courts to address in the years to come.
Mark M. Leitner and Joseph S. Goode are shareholders in the Milwaukee, Wisconsin, law firm of Kravit, Hovel & Krawczyk S.C.
Leitner and Goode were class counsel for the Quizno’s franchisees in the national class action settlement approved in Siemer v.
Quizno’s Franchise Co., LLC, No. 07-C-2170, 2010 WL 3238840
(N.D. Ill. Aug. 13, 2010).

S. Goode

This article uses the Quizno’s class actions litigated by the
authors as the focal point for an examination and analysis of
the enforcement of contractual class action prohibitions in the
context of franchise disputes. The authors review how courts
have dealt with these prohibitions in other contexts, discuss
the Quizno’s cases in detail, and conclude by offering several
potential analytical frameworks for evaluating the enforceability of class action prohibitions in franchise agreements.
Franchising and Class Actions
Franchising “provides the public with an opportunity to get
a uniform product at numerous points of sale from small
independent contractors rather than employees of a vast
chain.”4 To achieve systemwide uniformity, franchisors typically rely on controls in the franchise agreement that apply to
all franchisees. The purpose of such controls is “to achieve
standardization, uniformity, and optimum public good
will.”5 With uniform rules and uniform application of those
rules, franchisees often have common interests and concerns.
The class action thus serves as a powerful tool to redress
systemwide issues that are common to franchisees. The class
action vehicle also provides the franchisor with the ability
to achieve systemwide resolution of disputes with its franchisees. Congress found in its 2005 enactment of the Class
Action Fairness Act (CAFA) that class actions “are an
important and valuable part of the legal system when they
permit the fair and efficient resolution of legitimate claims
of numerous parties.”6 Class action litigation “allows for
the resolution of many claims that might otherwise evade
legal enforcement.”7 The procedure further offers assistance
to regulators who seek to “control conduct that threatens
to harm various markets.”8 Consumer class actions in particular serve the laudable purpose of enforcing “regulatory
standards designed to deter fraudulent marketplace conduct
that might otherwise escape regulation.”9
Class actions often assist the vindication of rights that
otherwise may not be pursued because without the ability to
pool costs and resources in a class action, a given individual’s losses caused by a particular violation of law may not be
cost effective to pursue under the economic constraints of
modern-day litigation.10 Thus,
[t]he policy at the very core of the class action mechanism is to
overcome the problem that small recoveries do not provide the
incentive for any individual to bring a solo action prosecuting
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his or her rights. A class action solves this problem by aggregating the relatively paltry potential recoveries into something
worth someone’s (usually an attorney’s) labor.11

Of course, the Federal Rules of Civil Procedure do “not
exclude from certification cases in which individual damages
run high.”12 Rather, they, and in particular Rule 23, specifically contemplate the right to obtain damages of whatever
amount, as well as declaratory and injunctive relief.13
Class Actions: The Basics
Rule 23 governs class action practice in federal court.14 To
qualify for class action treatment, a plaintiff must meet
all four requirements of Rule 23(a) and at least one of
the requirements of Rule 23(b). The four requirements of
Rule 23(a) are simply stated but hotly litigated: (1) “the
class [must] be so numerous that joinder of all members is
impracticable” (i.e., numerosity); (2) there are “questions
of law or fact common to the class” (i.e., commonality);
(3) “the claims or defenses of the representative parties are
typical” of those “of the class” (i.e., typicality); and (4) “the
representative parties will fairly and adequately protect the
interests of the class” (i.e., adequacy).15
A party need not show that joinder of all class members is impossible to satisfy the numerosity requirement of
Rule 23(a), only that it is “impracticable:”16
A number of factors are relevant in determining whether
joinder is impracticable, including the class size, the geographic diversity of class members, the relative ease or difficulty in identifying members of the class for joinder, the
financial resources of class members, and the ability of class
members to institute individual lawsuits.17

In a typical franchise system, numerosity should not be a
difficult requirement to overcome.
The same can be said for the commonality requirement
of Rule 23(a)(2). Under the rule, common does not mean
“factually identical.”18 It is enough that “the claim[s] arise
from the same set of broad circumstances.”19 Differences in
the facts supporting the claims of individual class members
will not defeat commonality.20 In fact, “[c]ommonality is not
necessary on every issue raised in a class action. . . . ‘Rule 23
is satisfied when the legal question linking the class members
is substantially related to the resolution of the litigation.’”21
Thus, the commonality hurdle is minimal; it “requires only
a single issue common to the class.”22 With standard form
franchise agreements often in play, establishing commonality in the franchise context generally should not be difficult.
Establishing typicality is often not a problem either. “The
threshold for typicality is low and the claims asserted by the
class representative need only be typical of, not identical to,
those of other class members:23”
So long as there is a nexus between the class representatives’
claims or defenses and the common questions of fact or law

which unite the class, the typicality requirement is satisfied. . . .
A sufficient nexus is established if the claims or defenses of the
class and the class representatives arise from the same event or
pattern or practice and are based on the same legal theory.24

In the franchise context, it is not hard to see how typicality can be satisfied where uniform controls or restrictions are
placed on franchisees in the system and similar legal theories
are asserted under standard form franchise agreements.
The final requirement of Rule 23(a), adequacy, focuses
on the ability of those purporting to represent the class fairly and adequately to do so. “[A] class representative must be
part of the class and ‘possess the same interest and suffer
the same injury’ as the class members.”25 This fundamental
requirement dovetails into two questions that the court must
resolve to determine if the class representative is adequate:
“(1) do the named plaintiffs and their counsel have any conflicts of interest with other class members and (2) will the
named plaintiffs and their counsel prosecute the action vigorously on behalf of the class?”26 These case specific inquiries provide ample room for fact-intensive arguments for
and against class certification.
A plaintiff that satisfies each requirement of Rule 23(a)
must then establish the right to certification of the class
by meeting at least one of the requirements of Rule 23(b).
Certification under Rule 23(b)(1) requires the plaintiff to
establish that the prosecution of separate individual actions
would prejudice the defendant or putative class members
either by (1) establishing incompatible standards of conduct for the party opposing the class or (2) adjudicating the
interests of other putative class members or preventing them
from protecting their interests.27 It is relatively uncommon
for certification to be pursued under this provision.
Under Rule 23(b)(2), certification is appropriate where
“the party opposing the class has acted or refused to act on
grounds that apply generally to the class, so that final injunctive relief or corresponding declaratory relief is appropriate
respecting the class as a whole.”28 Class action lawyers typically refer to cases invoking Rule 23(b)(2) as injunction class
actions, where the representative plaintiffs seek injunctive
relief on behalf of the entire class.
Rule 23(b)(3) enables a court to certify a class where “questions of law or fact common to class members predominate
over any questions affecting only individual members, and
[where] a class action is superior to other available methods for
fairly and efficiently adjudicating the controversy.”29 This path
to certification, used in an effort to obtain monetary damages,
requires a showing of predominance and superiority.
The test for predominance necessarily requires the court
to determine whether “common questions represent a significant aspect of the case” such that “they can be resolved
for all members of the class in a single adjudication.”30 In
a predominance analysis, the court identifies “the relevant
factual and legal issues, and the elements of the claims and
defenses in the case. . . . [H]owever, mere identification of
the issues and elements of the claims and defenses is not
an evaluation of the merits of the case; nor should it be.”31
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Instead, the court “must look only so far as to determine
whether, given the factual setting of the case, if the [plaintiff’s] general allegations are true, common evidence could
suffice to make out a prima facie case for the class.”32 Even
when individualized damages proceedings are necessary, it
is not uncommon for courts to grant class certification on
issues of liability, causation, and defenses.
In analyzing the superiority requirement of Rule 23(b)(3),
courts look to four specific factors identified in the rule.
First, the plaintiff will be asked to establish if the members
of the class are likely to have little interest in individually
controlling the prosecution of separate actions.33 Second,
the court needs to determine if litigation concerning the
controversy has already been commenced by or against
members of the class.34 Third, in reviewing whether the class
procedure is superior to other forms of litigation, the court
must determine the “desirability or undesirability of concentrating the litigation of the claims in a particular forum.”35
Finally, the court must determine whether there are “likely
difficulties in managing a class action.”36 Significantly, the
existence of individual issues (for example, varying amounts
of damages owed to each class member) does not necessarily
establish that management of the class will be difficult under
Rule 23(b)(3)(D) because the court must still weigh the benefits of proceeding as a class against that concern.37
Class Actions in the Franchising Context
The basic rules of class certification have been applied in
the franchise context. For example, in Broussard v. Meineke
Discount Muffler Shops, Inc., the U.S. Court of Appeals for
the Fourth Circuit reviewed a district court’s class certification decision certifying a class of “‘all persons or entities
throughout the United States that were Meineke franchisees operating at any time during or after May of 1986.’”38
Although the Fourth Circuit ultimately reversed the class
certification decision based on its conclusion that the district court decision did not “conform to the requirements
of Federal Rule of Civil Procedure 23(a),” reversal occurred
only after a lengthy trial, jury verdict, and entry of a judgment close to $600 million against the franchisor.39
In Bird Hotel Corp. v. Super 8 Motels, Inc., a district court
in South Dakota in 2007 certified a class of 226 former and
current franchisees to satisfy the numerosity requirement of
Rule 23(a).40 In certifying the class, the Bird Hotel court specifically found that common issues predominated due to the
“standard form franchise agreements” and fact that “proof
of liability [would] be the same for every class member.”41
More recently, that same court granted summary judgment
on liability issues in favor of the franchisee class, leaving
only a trial on damages.42
Class Action Prohibitions and
Contractual Waivers
Nearly every litigant in state and federal court has the procedural right to pursue a class action. The Federal Rules of

Civil Procedure, after all, are “construed and administered
to secure the just, speedy, and inexpensive determination of
every action and proceeding.”43 A rule, such as Rule 23, that
promotes joinder of parties with similar claims, certainly
seems consistent with the foregoing admonition.
Not all courts see it that way, however. On April 20, 2009,
a district court in Bonanno v. Quizno’s Franchise Co., LLC
denied class certification to a putative class of approximately
3,300 Quizno’s franchisees that had purchased a franchise but
had not yet opened their restaurant.44 In addition to defending against plaintiffs’ motion for class certification brought
pursuant to Rule 23, Quizno’s relied in the first instance on
language from its franchise agreement that purported to bar
the parties from seeking class relief: “The parties agree that
any proceeding will be conducted on an individual, not a
class-wide basis, and that any proceeding between Franchisor and Franchisee or the Bound Parties may not be consolidated with another proceeding between Franchisor and
any other entity or person.”45 In Bonanno, the Quizno’s class
action waiver insulated the franchisor from exposure to a
mass claim involving over 3,000 franchisees.
Class Action Bars in the Courts
Many, but not all, of the decisions addressing enforceability of contractual class action prohibitions involve arbitration clauses and therefore implicate the strong federal
policy favoring the enforcement of agreements to arbitrate.
Although some courts assert that arbitration cases carry
little precedential weight outside their original contexts,46
as a practical matter, many of the challenges to arbitration
clauses that bar class proceedings employ the very same legal
standard of unconscionability involved outside the context
of arbitration.47
As might be expected, challenges to contract provisions
founded on unconscionability are fact-driven. It is consequently difficult to distill any universally applicable legal
principles from the decisions, although there are exceptions.
A Pennsylvania court has held that an agreement to arbitrate in a consumer contract of adhesion that waives the
right to class-based relief is per se unconscionable and thus
unenforceable.48 More typical, however, is the situation of
Florida’s appellate courts, which have issued facially inconsistent decisions addressing the enforcement of class prohibitions in arbitration agreements for telephone service.49
Perhaps the best summary of the state of the law comes
from the Illinois Supreme Court in its review of twelve decisions striking down class action prohibitions and eight cases
upholding them:
If there is a pattern in these cases it is this: a class action
waiver will not be found unconscionable if the plaintiff had
a meaningful opportunity to reject the contract term or if
the agreement containing the waiver is not burdened by
other features limiting the ability of the plaintiff to obtain
a remedy for the particular claim being asserted in a costeffective manner.50
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“SNOs,” an acronym for “Sold But Not Opened.” Bonanno
Unconscionability is not the only legal lens through
involved claims for violation of the Colorado Consumer
which courts have evaluated the enforcement of prohibitions
Protection Act (CCPA), fraudulent inducement, breach of
against class proceedings. In Kristian v. Comcast Corp.,51 the
contract, violations of the covenant of good faith and fair
First Circuit invalidated an arbitration clause forbidding
dealing, unjust enrichment, conspiracy, economic duress,
class proceedings on the grounds that enforcement would
and declaratory judgment. Plaintiffs sought a return of the
have made it impossible for plaintiff to vindicate its statufranchise fee, typically $25,000, that they had paid.
tory rights under the antitrust laws. This was so because
Bonanno plaintiffs moved under Rule 23 for class cerindividual damages were a few thousand dollars, but plaintification, and Quizno’s vigorously opposed the motion.
tiff’s counsel would have been required to make an up-front
After significant briefing,
investment well into six figthe district court heard oral
ures in both attorney time
argument and issued a writand expert fees.52 “Then,
Nearly every litigant in state and
ten decision denying the
factoring in the uncertainty
federal court has the procedural right
motion for class certificaof success, the appeal for
tion on April 20, 2009. The
an attorney to take on an
to pursue a class action.
district court never reached
individual plaintiff’s antithe substantive requiretrust claim shrinks even
ments of Rule 23. The sole basis for its decision was the
further.”53 In this case, defendant would effectively enjoy
class action prohibition contained in the Quizno’s franchise
immunity from antitrust liability, negating plaintiffs’ statuagreement.
tory rights and frustrating the social and economic goals
Representative plaintiffs in Bonanno asserted five argufurthered by the antitrust laws.
ments as to why the class prohibition should not be enforced.
Although a number of decisions apply the “vindication
First, despite the existence of approximately 3,300 SNOs in
of statutory rights” analysis to evaluate prohibitions against
the Quizno’s system with rights similar to those of the repclass-based proceedings, the continued viability of those cases
resentative plaintiffs, absent a class procedure to incentivis questionable in light of the U.S. Supreme Court’s April
ize plaintiffs and their counsel, very few lawsuits would be
2010 decision in Stolt-Nielsen, S.A. v. AnimalFeeds Internabrought to recoup the $25,000 franchise fees at issue. Histional Corp.,54 which held that class-based arbitration may
tory showed that a minimal number of suits by SNOs had
not be ordered when the arbitration agreement is silent on
been asserted nationwide. Plaintiffs offered declarations
whether the class action procedure may be used.55 The Stoltfrom various attorneys who contended that they were interNielsen Court’s focus on enforcing the parties’ agreement as
ested in pursuing individual suits but could not justify the
written may make it more difficult for parties to use the “vintime and expense of doing so because the amount in condication of statutory rights” principle of federal arbitration
troversy was so low. Second, plaintiffs argued that the class
law to challenge arbitration clauses that forbid class actions.
prohibition language was procedurally and substantively
unconscionable, as a host of courts (described above) had
Quizno’s Litigation
concluded in relation to similar prohibitions in other cases.
Third, the franchisees argued that the Federal Trade ComThe recently settled dispute between Quizno’s and its franmission (FTC) viewed franchisees as members of one of
chisees involved four putative class action lawsuits that
two classes: ordinary consumers and “sophisticated invesimplicated Rule 23.
tors.” Plaintiffs argued that the putative class members fell
Three of the four cases involved the rights of franchisees
into the former camp and that such a sweeping prohibition
that had opened and operated at least one Quizno’s restauon the ability to obtain class relief would undermine the
rant. Brought in the federal courts of Wisconsin, Illinois,
consumer protection laws that plaintiffs sought to invoke.
and Colorado, each case comprising the Franchise OperaFourth, Bonanno plaintiffs argued that the only meaningful
tor Class Action Litigation asserted claims for violations of
way to level the imbalance of power between franchisor and
the Racketeer Influenced and Corrupt Organizations Act
franchisee was to ensure that the franchisees had the ability
(RICO), fraud in the inducement, breach of contract, breach
to pursue relief on behalf of thousands rather than as indiof the implied covenant of good faith and fair dealing, ecoviduals. In short, only with the “big stick” of Rule 23 could
nomic duress, promissory fraud, breach of fiduciary duty,
the power imbalance typically associated with the franchisand declaratory judgment. Each of these cases also asserted
ing model be remedied. Finally, in the face of an argument
various claims based on specific statutes of the forum state.
that they knowingly signed a franchise agreement containThe damages of each class member in the Franchise Operaing a class prohibition, plaintiffs asserted that they did not
tor Class Action Litigation varied by franchisee; in certain
knowingly waive their right to invoke Rule 23.
instances, they were significant.
Defendants in Bonanno argued vigorously against these
The Bonanno case, in contrast, was brought by franchipositions. First, they invoked the contractual bar contained
sees that had purchased franchises but had been unable to
in the franchise agreement to assert that plaintiffs had
find a site for their stores and then were denied a refund of
knowingly waived their right to proceed as a class. Quizno’s
the franchise fee by Quizno’s. These franchisees were called
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asserted that the language involved no ambiguity and that
the plain language of the contract barred class-based litigation. Second, Quizno’s relied on its own precedents (discussed
above) to assert that class action prohibitions are enforceable.
Third, relying on Colorado’s test to determine unconscionability, Quizno’s argued, among other things, that the prohibition was not thrust upon representative plaintiffs; that it
was accepted at arm’s length after a full and fair opportunity
to read and understand it; and that the prohibition served
a valid commercial purpose, namely, to provide certainty in
the Quizno’s system and reduce costs in the resolution of
franchisee disputes. Finally, Quizno’s argued that the right to
proceed as a class action is a procedural right (not a substantive right), and it thus could not be substantively unfair to
deny plaintiffs the right to proceed in this manner.
The district court in Bonanno ruled squarely in favor of
Quizno’s. In its decision denying class certification, the court
did not address any of the Rule 23 requirements and focused
exclusively on the enforceability of the class prohibition.
First, the district court concluded that the right to proceed as a class action is a procedural right, drawn from the
English common law and designed to “avoid multiplicative
litigation.”56 Thus, relying on the Supreme Court’s decision
in Ortiz v. Fibreboard Corp., the court found that “Rule 23
remains a procedural tool, not a substantive right.”57
Second, the Bonanno court rejected the idea that the doctrine of waiver had any application to the enforcement of
a procedural right, holding instead that stringent requirements for determining whether a waiver had occurred were
appropriate only when substantive constitutional rights
were implicated.58
Third, the district court refused to follow precedent from
other circuits holding class action waivers unconscionable. In
so doing, the court questioned the applicability of the precedent on the basis that the prior cases involved claims far
more complex, such as antitrust, than the “simple fraud and
consumer protection–type claims” at issue in Bonanno.59 The
district court found it compelling that much of the precedent
throwing out class action prohibitions arose from cases in
an arbitration context and involved factual and legal circumstances different than those of the SNO class action.60
Fourth, after analyzing Colorado’s unconscionability
standards, the court concluded that the “take it or leave it”
class prohibition offered by Quizno’s was not unconscionable.61 Although the district court agreed that Quizno’s
offered a “standard form” agreement, it noted that plaintiffs
did not have to sign the agreement, had ample opportunity
to review it before doing so, and were not misled simply by
the placement of the class action prohibition toward the end
of the agreement.62 Further, the court specifically found that
the Quizno’s class prohibition served a legitimate purpose
by enabling Quizno’s to ensure “predictability in decisionmaking, budgeting and planning.”63
Finally, the district court rejected the notion that the
amount in dispute would serve as a disincentive to bring suit
and, as such, could not be found to be a basis for invalidating the prohibition.64

Future of Class Action Prohibitions
The Bonanno decision presents another case to add to the
line of decisions enforcing class action prohibitions in franchising. Unsurprisingly, since Bonanno came down, other
courts have continued to weigh in on the opposing side of
the issue. Like many other cases, the holding of Bonanno is
sufficiently tied to specific facts that its precedential value
will primarily be persuasive. What follows are the authors’
suggestions for advocates and courts alike to consider when
faced with litigation regarding class action prohibitions in
the franchise context.
Impermissible Restriction of Court’s Own
Powers?
Near the conclusion of its decision, the Bonanno court raised
an issue that had not been briefed by the parties: “whether
[a class action prohibition] improperly intrudes upon the
Court’s ability to manage its cases pursuant to the Federal
Rules of Civil Procedure.”65 The district court expressed a
concern that “with respect to the many different waiver provisions being inserted into contractual arrangements, at some
point parties are going to overstep their bounds and intrude
into the province of the courts by waiving procedural matters
that affect case management and judicial economy.”66
Ultimately, the Bonanno court disregarded the docket
management concern and concluded that the class action
bar should be enforced for two reasons. First, courts lack
the power to certify a class without a request from at least
one of the parties, even if class treatment would be the most
efficient and economical option.67 Second, because Rule 23
is not compulsory, “there is nothing jurisdictional about
[it]”; therefore, “by enforcing the class action bar at issue, the
Court will not improperly alter other procedural mandates,
as would be the case if, for example, the question before the
Court was the enforceability of a contractual bar on compulsory counterclaims.”68
Not quite two months after Bonanno was issued, a district
court in Pennsylvania reached the opposite conclusion in
addressing the very same class action prohibition in the Quizno’s franchise agreement.69 In Martrano v. Quizno’s Franchise
Co., LLC, the court began its analysis by referencing Supreme
Court precedent governing the interpretation of contractual
forum selection clauses, which prohibits courts from automatically enforcing such clauses but instead requires the clause to
be considered as merely one of many factors under the federal
venue transfer statute.70 The court reasoned that party preferences as expressed in the contract were entitled to even less
weight in the class action and consolidation contexts:
Unlike the situation with venue/forum selection clauses, in
which the parties’ expressed preferences are accorded substantial weight in the governing statutory framework, the
parties’ preferences with respect to class certification or consolidation are not among the factors encompassed within the
framework of Rule 23 or Rule 42. . . . Under both Rule 23
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of their grievances, some form of collective action, such as
a class action suit, may be the only realistic way to obtain
redress. Before reaching the conclusion that such collective
action is the only viable option for countering franchisor
power, Professor Rosenbloom’s methodology reviews less
The Martrano court concluded its analysis by noting that
drastic options for practically raising and resolving grievenforcement of a class action prohibition “could potentially
ances. The first option that might provide relief is a formal
force this and other courts to hold separate trials of dozens,
grievance procedure that identifies the franchisor officers
or hundreds, or even thousands of cases involving extenempowered to deal with grievances and explains the process
sively overlapping issues,”
that franchisees must follow
a result “flatly inconsistent”
to present and resolve a diswith the mandate in Federal
Another option is a
The principal battleground for attack- pute.
Rule of Civil Procedure 1 to
franchisee advisory council,
“secure the just, speedy and
ing and defending class action prohibi- comprised of top manageinexpensive determination
ment representatives from
tions has been the doctrine of unconof every proceeding.”72
the franchisor and a repreThe decisions in both
sentative sample of franchiscionability under state contract law.
Bonanno and Martrano
sees. Such a council, when
acknowledge that there is no
taken seriously by the francontrolling precedent from higher courts directly addressing
chisor, provides channel members with recognition in the
whether contractual class action prohibitions can be squared
franchisor’s eyes, furnishes a vehicle for discussing mutual
with the fundamental docket management and judicial effineeds and problems, and improves communications.78
ciency concerns of Rule 23. The authors similarly found no
The third and final option is individual franchisee lawcases on point. Whether parties can use private agreements
suits against the franchisor. This option provides an adequate
to restrict the array of docket management tools available to
avenue for airing and resolving grievances and countering
busy federal judges poses an important public policy quesfranchisor powers only if it is cost-effective; a relatively small
tion. At the very least, the empirical question of whether class
franchisee attempting to sue a much larger franchisor may
action prohibitions are depriving a heavily burdened federal
be required to spend substantially more in legal fees than the
judicial system of needed efficiencies requires further study.
likely damages awarded in the event of a court victory, rendering such a case economically infeasible.
Notably, judges, many of whom have limited private pracCountervailing Power Analysis
tice experience in trying commercial disputes, often assume
Although the Bonanno decision ultimately enforced the
that the threshold for taking a case is much lower than it is in
Quizno’s class action prohibition, the district court did
the real world.79 The basic point of Professor Rosenbloom’s
acknowledge that “Quizno’s retains far greater power in the
framework is that the lower the stakes, the less likely it is
parties’ relationship than any one franchisee,” relying upon
that individual suits will prove to be an effective source of
the opinion of the franchisees’ expert Professor Bert Rosencountervailing power on the franchisees’ side.
bloom to support this conclusion.73 The approach outlined
If these three options fail to provide an adequate source
in this section draws from Professor Rosenbloom’s analytiof countervailing power, Professor Rosenbloom’s framecal framework for evaluating power relationships in distriwork suggests that a class action, through which franchibution channels.74
sees can assert their rights collectively, is the last remaining
That framework begins with the simple concept of power
practical means to restore the imbalance of power in the
in the marketing channel, defined as “the capacity of a parfranchisor–franchisee relationship. Accordingly, when such
ticular channel member to control or influence the behavconditions exist, contractual prohibitions against the use of
ior of another channel member.”75 When franchising is the
class actions should not be enforced.
means of distribution, the franchisor ordinarily dominates
On the one hand, it is questionable whether courts unaccusits franchisees in the distribution channel: “[C]hannels that
tomed to detailed factual analyses of business realities would
are contractually linked, such as in a franchised system,
accept this argument against the enforcement of a contractual
provide the franchisor with a strong legal power base that
provision. On the other hand, the kind of pragmatic approach
derives from the contract.”76 When coercive power, i.e., the
to business litigation called for by Professor Rosenbloom’s
threat or reality of punishment, is used to achieve a channel
framework may be a useful tool in analyzing the potential
member’s goals, it may reduce the stability and viability of
unconscionability of contractual waiver provisions.
the channel “and is likely to increase the possibility that the
coerced channel members will seek outside assistance (such
Unconscionability Revisited
as government action) to reduce the coercion.”77
If there are no viable means for the less powerful chanThe principal battleground for attacking and defending
nel members (the franchisees) to raise and obtain resolution
class action prohibitions has been the state law contract
and Rule 42, the ultimate governing standard is furtherance
of efficient judicial administration, which leaves no room for
enforceability of private agreements to forego the efficiencies
potentially afforded by consolidated or class adjudication.71
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doctrine of unconscionability, probably because that theory
is a well-recognized legal ground under Federal Arbitration
Act precedent to challenge an arbitration clause that forbids
class proceedings.80 This section discusses several trends that
the authors have discerned in the case law regarding class
action prohibitions.
First, the amount of money at stake in an individual
dispute may be the most important element of the court’s
unconscionability analysis when a class action prohibition
is challenged. This is essentially a recognition of the central
truth that, in the words of the Seventh Circuit, when the
plaintiff’s financial stakes are low, “[t]he realistic alternative
to a class action is not 17 million individual suits, but zero
individual suits, as only a lunatic or a fanatic sues for $30.”81
Put another way, in the context of Professor Rosenbloom’s
analytical framework, is the potential payoff for franchisees
and their lawyers, weighed against the likely fees and expenses of litigation in light of the likelihood of prevailing on the
merits, sufficient to justify the cost of an individual lawsuit?
Although there are no bright-line rules, a judicial consensus appears to be developing that individual litigation will
be cost-justified at a fairly low threshold, giving franchisee
plaintiffs, whose initial franchise fee alone usually exceeds the
threshold, a steep hill to climb to defeat class action prohibitions. The California experience is instructive. In the wake
of the California Supreme Court’s decision in Discover Bank
v. Superior Court,82 courts evaluating class action prohibitions must consider, among other things, whether “disputes
between the contracting parties predictably involve small
amounts of damages.”83 A federal district court called upon
to apply Discover Bank concluded that “no court has found
that the amount at issue here, more than $5,000, falls within
that definition”84 and accordingly rejected plaintiffs’ challenge to an arbitration clause that barred class proceedings.
Similarly, courts faced with five-figure claims have consistently ruled that those claims were of sufficient magnitude
to incentivize litigants to bring their own individual suits.
Bonanno itself involved claims to recover an initial franchise
fee of “typically” $25,000.85 Another federal court ruled that
a claim of approximately $40,000 warranted individual litigation,86 and still another held that a $75,000 claim was too
large to justify disregarding a class action prohibition.87
It is difficult to tell from the face of these decisions whether
the courts got it right because the opinions generally do not
discuss the specific costs and fees to be incurred in the prosecution of a five-figure claim weighed in light of the obstacles
to recovery. Sometimes the decisions make clear that the costbenefit analysis cannot be done because the plaintiff failed to
present evidence sufficient to permit analysis.88 Probably the
most thorough discussion of the economic risks and rewards
of individual versus class litigation is the Second Circuit’s
decision in In re American Express Merchants’ Litigation, in
which the court relied on extensive evidence from a Ph.D.
economist retained by plaintiffs to conclude that because
plaintiffs’ likely out-of-pocket expenses would range between
several hundred thousand and $1 million and the likely maximum damages (after trebling under the Clayton Act) of an

average class member would be a little over $5,000, upholding the contractual class action prohibition would effectively
negate defendant ever being held accountable, even if it was
guilty of antitrust violations.89 But too often, the courts fail
to explain how and why they have concluded that the ceiling for so-called small damages is $5,000, or that stakes of
$25,000 or even $75,000 provide sufficient incentive to litigate individually when weighed against the expenses of litigation and the potential for adverse results. These questions
are amenable to empirical analysis, and there is extensive literature on risk aversion and risk tolerance90 that courts can
use to illustrate the facts that litigants present.
Another trend in some recent unconscionability decisions
has been a focus on the process of contract formation. In
particular, the presence or absence of coercive, high-pressure sales tactics has been the subject of judicial focus in
evaluating whether a clause is procedurally unconscionable.91 In this context, courts and litigators alike must be careful not to confuse this aspect of unconscionability with an
argument that the entire contract was fraudulently induced.
In addition, counsel should separately analyze sales tactics
used to induce prospective franchisees to investigate opportunities and those employed to induce prospects to sign the
agreements after the required ten-day review period. When
a franchisor has strictly complied with the ten-day waiting
period and refrained from high-pressure sales tactics at the
actual time of signature, the authors believe that courts will
be less likely to attribute any significance to the franchisor’s
behavior at earlier stages of the process.
A final trend regarding the decision of whether to enforce
a class action prohibition is identifying the potential for
retaliation against putative class members, as several California courts have done in the employment context.92 In particular, the continuing relationship between the employer
and the employee may discourage employees who fear retaliation from stepping forward to pursue individual claims.93
The continuing relationship between the franchisor and the
franchisee may warrant a similar analysis.
Conclusion
Although a class action might seem well suited to resolving
many disputes that arise out of the standardized aspects of a
franchise system, many franchise agreements contain clauses that prohibit franchisees from invoking the class action
mechanism. The courts have upheld and rejected class action
prohibitions, but case law in the franchise context is limited.
In evaluating whether to enforce contract provisions that
bar class actions, courts have focused primarily on whether
individual lawsuits make economic sense, although the decisions feature more speculation than application of actual
facts. Recently, courts have raised the issue of whether class
action prohibitions impermissibly intrude upon the power
of the courts to control their own dockets. This inquiry will
undoubtedly merit further consideration by courts in future
cases regarding the enforceability of contractual class action
waiver provisions.
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