Trial 2 – An organic stand-off

Issue
Does the proposed purchase violate Section 7 of the Clayton Act? The section provides that no person shall
acquire the stock or assets from another person where “in any line of commerce or in any activity affecting commerce in any section of the country, the effect of such acquisition may be substantially to lessen competition, or
tend to create a monopoly.”
Procedural History
The Hart-Scott-Rodino Antitrust Improvements Act of 1976 requires that a person acquiring stock or assets
worth more than a certain amount provide notice to the Federal Trade Commission (FTC) and the Department
of Justice (DOJ) before completing the transaction, so that the FTC
or the DOJ can review the purchase in advance and determine
if there are any competitive concerns. Following this requirement, Whole Foods filed notice of its intent to acquire Wild Oats
with the FTC and the DOJ. In light of its experience in grocery
store mergers, the FTC conducted the investigation of the merger
proposal. As part of its investigation, the FTC asked the parties for
more documents and reached out to other sources to determine the
potential effects of the merger on competition.
The FTC sought a preliminary injunction (a court order prohibiting
a party from engaging in a certain act) in the United States District Court for the District of Columbia. The district court denied
the injunction. The FTC then appealed and sought an emergency
injunction pending appeal, which a three-judge panel of the United
States Court of Appeals for the District of Columbia Circuit denied. The FTC continued to pursue the appeal and
the court of appeals, upon full consideration of the appeals, reversed the ruling of the district court, finding that the
merger should have been enjoined until the FTC could issue a final decision. Now the matter is pending on its merits before the FTC, with the burden on the FTC to establish that the merger violates Section 7 of the Clayton Act.
There are two important economic concepts for to this trial: Voting Securities and Assets and Price and Nonprice
Benefits of Competition.
Section 7 of the Clayton Act covers acquisitions of “assets” and acquisitions of “voting securities.” If one company
wants to acquire another company, that is typically accomplished either through an Asset Purchase Agreement
under which one company buys the assets of the other, or a Stock Purchase Agreement, under which one company
buys the voting securities of the other, effectively giving it ownership and control of the entire company. A security
is another word for a corporate share or stock—basically, the tool used to allow people to own a business, and to
allow businesses to obtain capital. Companies may have voting securities (common stock) and non-voting securities (for example, preferred stock with no voting rights). Voting securities give their holders the ability to control the
company, and so the Clayton Act and the Hart-Scott-Rodino Act focus on acquisitions of voting securities, and on
acquisitions of the underlying assets themselves.
There is a tendency to emphasize the benefits of price competition, but nonprice competition is also very
important to consumer welfare. For example, variety, quality, convenience, and service associated with a product
may be more important to consumers, or to large groups of consumers, than price. Some consumers may not
choose to buy the cheapest product if it means they have to wait in line for 45 minutes and have only one choice.
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Facts
In order to understand the issues and parties in this case, it is first necessary to define some important terms used by
the parties: natural foods and organic foods. “Natural foods” are foods that are minimally processed and largely or
completely free of artificial ingredients, preservatives, and other non-naturally occurring substances. “Organic foods”
are those that are produced using: agricultural practices that promote healthy ecosystems; no genetically engineered
seeds or crops, sewage sludge, long-lasting pesticides, or fungicides; healthy and humane livestock management
practices including use of organically grown feed, ample access to fresh air and the outdoors, and no antibiotics or
growth hormones; and food processing procedures that protect the healthfulness of the organic product, including
the avoidance of irradiation, genetically modified organisms, and synthetic preservatives.
Whole Foods is the largest operator of premium natural and organic supermarkets in the United States. Whole Foods
Market, Inc. (“Whole Foods”) operates 194 stores in the United States. Wild Oats Markets, Inc. (“Wild Oats”) operates
115 stores in the United States. Both sell groceries, with an emphasis on natural and organic foods. According to Whole
Foods’ Chief Executive Officer John Mackey, Whole Foods is “a company that is authentically committed to its mission of
natural/organic/healthy foods. Its core customers recognize this authenticity and it creates a customer loyalty that will not
be stolen away by conventional markets who sell the same products. Whole Foods has created a ‘brand’ that has real value
for millions of people.”
Founded in 1987, Wild Oats provides a broad selection of natural, organic, and gourmet foods, environmentally
friendly products, and natural vitamins, remedies, and body care products. The firm was built “on the vision of
enhancing the lives of our customers and our people with products and education that support health and wellbeing.” As Wild Oats’ Vice President of Marketing Laura Coblentz has described: “Wild Oats is more than a retail
chain—it’s about a lifestyle, and that’s how we market ourselves.”
Whole Foods and Wild Oats entered into an agreement that would have Whole Foods buy all of the voting securities of Wild Oats. This involved Whole Foods setting up a wholly owned subsidiary, meaning Whole Foods would
establish a new corporation that would actually “own” the Wild Oats securities. This purchase was to cost Whole
Foods $671,000,000 in cash and Whole Foods was to assume all of Wild Oats’ debt. Whole Foods intends to then
merge Wild Oats into Whole Foods; and to operate the Wild Oats stores as Whole Foods stores, except for those
close to existing Whole Foods stores, which will be closed.
Premium natural and organic supermarkets focus on perishable products, offering a vast selection of very highquality fresh fruits and vegetables (including exotic and hard-to-find items) and other perishables. As Whole
Foods stated in its 2006 annual report, “We believe our heavy emphasis on perishable products differentiates us
from conventional supermarkets and helps us attract a broader customer base.” Whole Foods’ Chief Executive Officer John Mackey has also emphasized the importance of high-quality perishable foods to Whole Foods’ business
model: “This [produce, meat, seafood, bakery, prepared foods] is over 70 percent of Whole Foods total sales. WalMart doesn’t sell high quality perishables and neither does Trader Joe’s while we are on the subject. That is why
Whole Foods coexists so well with [Trader Joe’s] and it is also why Wal-Mart isn’t going to hurt Whole Foods.”
This distinction is important because one of the main things the FTC looks to when reviewing a proposed merger
is the impact it will have on the given “line of commerce.” Setting aside any theoretical distinctions, think of a
line of commerce as a product or service market. Given the distinctions outlined above regarding the differences
between premium natural and organic supermarkets and other stores, this becomes an issue for the FTC.
The FTC alleges that the “operation of premium natural and organic supermarkets is a distinct ‘line of commerce’
within the meaning of Section 7 of the Clayton Act.” The FTC further alleges that Whole Foods and Wild Oats
are “the only two nationwide operators of premium natural and organic supermarkets in the United States[,]” and
“are one another’s closest competitor in twenty-one geographic markets.” According to the FTC, “[c]onsumers in
those markets have reaped price and non-price benefits of competition between Whole Foods and Wild Oats.”
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According to the FTC, “[t]hose benefits will be lost if the acquisition occurs in the markets where the two currently compete and they will not occur in those markets where each is planning to expand.”
Whole Foods contends that it competes with all supermarkets, including firms such as Sunflower, Kroger, Supervalu, Albertson’s, Shaw’s, Jewel, Safeway, Wal-Mart, Target, Giant Food, Food Lion, Hannaford, Bloom, Wegmans,
Meijer, HEB, Central Market, Publix, Shop Rite, Harris Teeter, Price Chopper, Giant Eagle, A&P, Food Emporium,
Waldbaum’s, Pathmark, Trader Joe’s, Tesco, Byerly’s/Lund’s, and Andronico’s. Whole Foods contends that the FTC
cannot show that the acquisition of Wild Oats is likely substantially to lessen competition in a relevant market that
includes all supermarkets. Whole Foods also contends that it is easy for any supermarket to alter its marketing and
product line to mimic the profile of Whole Foods (as many chains are doing by adding natural and organic products
to their shelves). Consequently, Whole Foods claims that even if there is a limited market of “premium natural and
organic supermarkets,” other stores could easily and quickly move in to fill any holes created by the Whole Foods/
Wild Oats merger.
The FTC disputes this argument by Whole Foods and offers evidence that Whole Foods entered into the
transaction specifically to eliminate competition. As alleged in the Complaint, Whole Foods’ Chief Executive
Officer John Mackey advised his Board of Directors: “By buying [Wild Oats] we will . . . avoid nasty price wars in
Portland (both Oregon and Maine), Boulder, Nashville, and several other cities which will harm [Whole Foods’]
gross margins and profitability. By buying [Wild Oats] . . . we eliminate forever the possibility of Kroger, Supervalu, or Safeway using their brand equity to launch a competing national natural/organic food chain to rival us. . . .
[Wild Oats] may not be able to defeat us but they can still hurt us . . . . [Wild Oats] is the only existing company
that has the brand and number of stores to be a meaningful springboard for another player to get into this space.
Eliminating them means eliminating this threat forever, or almost forever.” The FTC points to this statement as
showing that Whole Foods plans are to eliminate competition and that Whole Foods is hoping to become the
only player in the natural supermarket game.
According to Mr. Mackey, “Wal-Mart does a particularly poor job selling perishable foods. Whole Foods quality
is better, its customer service is far superior, and the store ambience and experience it provides its customers is
fun, entertaining and educational . . . .” With respect to Trader Joe’s, Mr. Mackey stated: “TJ’s is a completely
different concept than [Whole Foods]. [Whole Food’s] business is all about perishables—fresh produce, fresh
seafood, fresh meat, in store delis, juice bars, and bakeries. [Whole Foods] has stated that more than 50 percent
of their sales are in these categories of products—categories which TJ’s doesn’t even have. TJ’s is primarily a
discount private label company with a large wine selection.”
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F ederal trade c ommission Witness Statements

FTC’s Principal Expert Witness, Dr. Murphy

I am an economist retained by the FTC to provide expert testimony regarding the economic issues relevant to this
case. In the course of my work, I have studied price and sales data from several local markets in which Wild Oats
stores were located and the effects of entry into those markets by Whole Foods. I believe that the evidence from
those markets suggests that entry by Whole Foods into the local market has a substantial impact on reduction of
sales and prices at Wild Oats while introduction of competition from other groceries does not.
I also have found evidence that in the cities where Wild Oats operated stores, Whole Foods’ profits were lower than
in cities without Wild Oats stores. My studies of these markets, as well as studies conducted by others, confirm
that Whole Foods and Wild Oats are in a separate premium and natural organic supermarket market, and that the
merger would result in substantial lessening of competition in that market category.
However the markets are defined, Whole Foods and Wild Oats are each other’s closest competitors and eliminating
the competition between them will substantially lessen competition.

Joann, Industry Consultant

I have been consultant for major firms in the grocery and trade for over 20 years. I have been retained by the FTC to
offer expert opinions on the effects of the transaction in the marketplace. I focused my work on several issues that
indicate whether the merger will lessen competition or create a monopoly.
During my investigation of the proposed merger, I reviewed all of the documents and testimony presented by
Whole Foods and Wild Oats and their corporate executives, as well as individuals who oppose the merger. After
reviewing relevant information, I wrote a report for the FTC detailing why, based on my experience in the industry,
this merger would be harmful. I determined that:
(a) the proposed merger will eliminate one of only two or three premium natural and organic supermarkets in the
country and substantially increase concentration in the operation of premium natural and organic supermarkets
in local relevant geographic markets, each of which already is highly concentrated;
(b) the proposed merger will eliminate substantial and effective price and nonprice competition between Whole
Foods and Wild Oats in the operation of premium natural and organic supermarkets in the relevant geographic
markets, substantially reducing or eliminating competition in the operation of premium natural and organic
supermarkets in each of those geographic areas;
(c) the proposed merger will eliminate one of only two or three premium natural and organic supermarkets in each
of the relevant geographic markets, tending to create a monopoly in the operation of premium natural and organic
supermarkets in each of those geographic areas, with Whole Foods becoming the only premium natural and organic supermarket in the relevant market, or so dominant as to be able to dictate pricing and supply in the market;
(d) the proposed merger will eliminate the only existing company that can serve as a meaningful springboard for a
conventional supermarket operator to enter the market for premium natural and organic supermarkets in each of
the relevant geographic markets, tending to create a monopoly in the operation of premium natural and organic
supermarkets in each of those geographic areas;
(e) the proposed merger will eliminate Whole Foods’ closest competitor in geographic and product space in each
of the relevant geographic areas, resulting in the loss of direct and unique price and nonprice competition that
conveys to shoppers benefits that go well beyond the benefits resulting from the presence or threatened entry of
other retailers;
(f) the proposed merger will result in the closing of numerous Wild Oats stores, reducing or eliminating consumer
choice in premium natural and organic supermarkets;
(g) the proposed merger will enable the combined Whole Foods/Wild Oats to exercise market power unilaterally;
and
(h) the proposed merger will eliminate potential competition in numerous parts of the United States.
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Mark, Director of American Stay-at-Home Dad’s Association

I am the member-director of the American Stay-at-Home Dad’s Association, a group of men across the country who
are stay-at-home dads. We run a Web site, newsletter, and various meetings across the country to help dads with
cooking and shopping. We provide shopping tips and run discussion groups. My members are worried that if the
merger goes through, our shopping bills will go up and we will see a decline in the quality and variety of premium
natural and organic groceries available. Right now, Whole Foods and Wild Oats are the only two stores that offer a
wide variety of organic foods nationwide. Many stay-at-home dads are watching their budgets and are looking for
ways to provide healthy, organic meals to their families without breaking the bank. We worry that the merger will
make this much more difficult.
In my hometown, we used to have only a Wild Oats store and regular supermarkets. We got a Whole Foods store a
year ago, and immediately saw prices come down at Wild Oats. The dads in my local chapter all have said they noticed
the lines at Wild Oats get a lot shorter and the selections get better after the Whole Foods opened up.

Who le Foods/Wild Oats Witn ess Statements

Whole Foods’ Principal Expert Witness, Dr. Scheffman:

I am an economist retained by Whole Foods to explain economic issues relevant to the decision in this case. In my professional opinion, the relevant market here includes all supermarkets. Based on the detailed analysis I performed using
all of the available data, if Whole Foods attempted to implement a price increase, even a small price increase, after the
merger, it would lose so much business to other supermarkets that any such price increase on the part of Whole Foods
simply wouldn’t be profitable. That proves there is no separate market for “premium natural and organic supermarkets”
because those supermarkets have to compete and actually do compete with all other supermarkets. In addition, if it
is not profitable to increase prices, Whole Foods is not likely to increase prices. The transaction will not substantially
lessen competition in the relevant market because there are so many competing supermarkets remaining.
In my research, the following are shown by market studies:
(1) Grocery shopping is a relatively highly price sensitive category of retail—meaning that in the grocery
shopping world, the smallest changes in prices can have a huge impact on shoppers’ actions.
(2) Whole Foods and Wild Oats customers shift their shopping patterns between premium and natural organic supermarkets and other supermarkets. These customers could further shift their purchases without
having to change their shopping patterns.
(3) Most Whole Foods and Wild Oats shoppers shop frequently at other supermarkets and grocery retailers.
(4) Other supermarkets compete vigorously for customers who also shop at Whole Foods and Wild Oats.
(5) Whole Foods (and to a lesser degree Wild Oats) regularly and extensively price check other supermarkets
and food retailers in order to gauge their pricing, their selections, and other strategies that these competitors are using to attract Whole Foods shoppers and other customers into their stores.
These market research studies and evidence of how both consumers and retailers are actually acting in the marketplace
suggest that because so many people are cross-shopping for natural and organic foods and are customers who are
willing to change their shopping patterns, Whole Foods would lose money, not make more money, if it attempted to
impose small but significant price increases following the merger.
It is important to note that the relevant market in which to analyze the merger includes all supermarkets, and there will
not be substantially adverse effects on competition in that market from the merger.

John Mackey, Whole Foods’ Chief Executive Officer

Whole Foods and Wild Oats are natural partners, but they certainly aren’t the only organic game in town. Our
goal is to provide an organic, healthy option to our customers at the best price possible. We realize that today’s
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customers are extremely cost-aware, so we aren’t about to raise our prices which could drive off current customers
and potential customers.
Although we think that Whole Foods and Wild Oats are special, we do acknowledge that there are many other grocery
shopping options and that we must be competitive. We have found ways to show that Whole Foods is different, and in my
opinion, better than our competition, for example, in what we offer with regard to perishable food; however, with a couple
of changes and tweaks, Trader Joe’s, for example, could easily provide a similar product line.
Despite the sound-bites that the FTC is using out of context, the reality we face in the marketplace includes shoppers
who go back and forth between our stores and a wide variety of grocers and supermarkets on a weekly basis and we have
to compete for those customers by providing better products and a better experience with our pricing constrained by
the prices our customers see everywhere else they can buy our
produce and groceries. All sorts of competing supermarkets
have begun to emphasize organic produce and natural products to compete with us, and there are no barriers preventing them from increasing that trend.

Rich, Frequent Whole Foods Customer

I have been shopping at Whole Foods for the past 7 years,
ever since I moved to New York. There is a Whole Foods
between my office and my apartment, so it is easy for me to
stop on my way home from work. Although I love shopping at my Whole Foods, if another, cheaper store was to
open up along my commute, even if it wasn’t an “organic”
store, I would probably stop there instead. Whole Foods is
great, but it certainly isn’t worth much more than any other
supermarket. I know many other supermarkets in New York
offer a similar selection to Whole Foods. When I am visiting
my girlfriend, there is a Trader Joe’s across the street from
her apartment, and we do all of our shopping there when
cooking at her place. Their organic cheese selection is great
and really well-priced. About once a month, I get out to the
suburbs to visit family and I always stop at the Wegmans and
stock up on everything I can. That usually saves me from stopping at Whole Foods for a week or two. I have also learned
to spot items that are more expensive at Whole Foods than at Wegmans, and I stock up on those as much as I can when I
get to Wegmans. When I am shopping, I want something that is easy and cheap.
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ONLINE RESOURCES
Handouts of the witness statements can be downloaded at www.abanet.org/publiced.

Jury Instruc tions
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The following instructions are to be followed by the jury:
The FTC is asking the court to block the merger of Whole Foods and Wild Oats on the basis that the
proposed merger violates Section 7 of the Clayton Act. Your job as the jury is to determine the credibility
of each of the witnesses and weigh the evidence that was presented. If you determine by a preponderance
of the evidence that a merger between Whole Foods and Wild Oats will substantially lessen competition or
tend to create a monopoly in the relevant market, you must find the merger in violation of Section 7 of the
Clayton Act. Remember, the FTC contends that the relevant market is limited to “premium natural and
organic supermarkets,” and Whole Foods contends that the relevant market includes all supermarkets.
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