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Investigation of Judicial Decision-making in the Clean Water
Act and the Clean Air Act, 19 Burr. EnvTr. L.J. 269 (2012).
Political ideology has long been associated with the manner
in which judges make judicial decisions. Extensive empirical
research has established the link between a judge’s political
ideology and how he or she rules on cases. However, little
research has been conducted specifically in environmental
law. Indeed, what research is available looks at environmental
law in general and has not asked any questions concern-

ing how political ideology might affect decisionmaking
concerning specific environmental statutes. This article

seeks to partially fill this void by looking specifically at how
political ideology affects whether judges affirm or reverse
agency action with respect to the Clean Water Act versus the
Clean Air Act. The data used in this analysis were collected
from seventy environmental law cases, which include 116
instances of statutory interpretation and 347 judicial votes
concerning cases appealed to the U.S. Courts of Appeals
over a three-year period from 2003 to 2005. Findings indi-
cate that political ideology is a much more important factor
in Clean Water Act cases as compared to Clean Air Act

cases. Furthermore, evidence shows that panel composition
was much more important for Clean Water Act decisions

as opposed to Clean Air Act decisions. These findings are
placed within the general framework of understanding legal
decisions as a product of both legal interpretation and politi-
cal preferences.

David J. Barron and Todd D. Rakoff, In Defense of
Big Waiver, 113 Corum. L. REv. 265 (2013). Congressional
delegation of broad lawmaking power to administrative
agencies has defined the modern regulatory state. But a new
form of this foundational practice is being implemented
with increasing frequency: the delegation to agencies of
the power to waive requirements that Congress itself has
passed. It appears, among other places, as a central feature
of two signature statutes of the last decade, the No Child
Left Behind Act and the Patient Protection and Affordable
Care Act. The authors call this delegation of the power to
unmake major statutory provisions “‘big waiver.” This article
examines the basic structure and theory of big waiver, its
operation in various regulatory contexts, and its constitu-
tional and policy implications. While delegation by Congress
of the power to unmake the law it makes raises concerns,
the authors conclude that the emergence of big waiver
represents a salutary development. By allowing Congress to
take ownership of a detailed statutory regime—even one
it knows may be waived—big waiver allows Congress to
codify policy preferences it might otherwise be unwilling
to enact. Furthermore, by enabling Congress to stipulate
a baseline against which agencies’ subsequent actions are
measured, big waiver offers a sorely needed means by which
Congress and the executive branch may overcome gridlock.
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And finally, in a world laden with federal statutes, big waiver
provides Congress a valuable tool for freeing the exercise

of new delegations of authority from prior constraints and
updating legislative frameworks that have grown stale.

Kent H. Barnett, To the Victor Goes the Toil—Remedies
for Regulated Parties in Separation-of-Powers Litigation,
http://papers.ssrn.com/sol3/papers.ctfim?abstract_
1d=2211475. The U.S. Constitution imposes three key
limits on the design of federal agencies. It constrains how
agency officers are appointed, the extent of their indepen-
dence from the President, and the range of issues that they
can decide. Scholars have trumpeted the importance of
these safeguards with soaring rhetoric. And the Supreme
Court has permitted regulated parties to vindicate these
safeguards through implied private rights of action under
the Constitution. Regulated parties, for their part, have been
successtully challenging agency structure with increased
frequency. At the same time, regulated parties, courts, and
scholars have largely ignored the practical question of
“structural remedies”—i.e., how to remedy the violation
of structural safeguards for prevailing regulated parties.

This inattention may arise because courts often provide
what seems at first blush to be an appropriate remedy:
severing the structural defect from an agency’s “organic”

act. In fact, however, structural remedies often fail to satisty
core remedial values relevant to regulated parties—namely,
compensating past harm, preventing future harm from the
past defect, incentivizing regulated parties to seek redress,
and deterring structural violations—and may leave regulated
parties in a worse place than they occupied before asserting
the challenge. These ineffectual remedies thereby undermine
the very safeguards that judicial decisions purport to
vindicate and render any “private right” potentially illusory.
Courts, in response, can improve the status quo.They could
select (or Congress could provide) better remedies, and this
article considers how they could do so. But if structural
remedies cannot be sufficiently improved, courts should
either become more candid about the underlying safeguards’
limitations or reconsider altogether the nature of the safe-
guards and regulated parties’ relationship to them.

Diana R. H. Winters, False Certainty: Judicial Forcing
of the Quantification of Risk, 85 Temp. L. REv. 315 (2013).
Risk, which is by definition only the possibility of harm, is
speculative and amorphous.To transform risk into some-
thing more concrete and measurable, courts reviewing risk
determinations by agencies or individuals in certain contexts
will insist that the parties quantify this risk. However, the
quantification of risk does not fulfill its promise; beneath
the veneer of objectivity and certainty is a messy and
subjective process. Instead of ensuring that agencies adhere
to their legislative mandates, quantifying risk may force
agencies to contradict precautionary directives. Moreover,
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the quantification of risk leaves room for political and self-
interested maneuvering by obscuring the role of policy in
agency decisionmaking. The quantification of risk becomes
a proxy for reasonableness and a rhetorical reinforcement
against the accusation of judicial overreach and extrajudicial
action. This article analyzes the judicial forcing of the quan-
tification of risk in two contexts: first, the review of agency
action, and second, the determination of whether probabi-
listic injury satisfies the injury-in-fact standing requirement.
By juxtaposing these two contexts, the article illuminates
the work expected of the quantification of risk and the flaws
in the process. It then turns to proposals for improving the
judicial review of risk determinations.

Kristen Eichensehr, Treaty Termination and the
Separation of Powers, http://papers.ssrn.com/sol3/
papers.cfim?abstract_id=2201322. The President,
Congress, and the courts have long disagreed about who has
the power to terminate treaties. Presidents have claimed the
power to terminate treaties unilaterally, while Congress and
particularly the Senate have argued that because the political
branches share the power to make treaties, they should also
share the power to terminate them. Unilateral presidential
treaty terminations have prompted lawsuits by congress-
men and private parties, Senate hearings and reports, and
a divided academic literature. Meanwhile, the courts have
deemed treaty termination to be a nonjusticiable politi-
cal question. This article reframes the debate over treaty
termination by looking to treaty formation and analogizing
to the Supreme Court’s precedents on the Appointments
Clause and removal power. The Appointments Clause uses
the same “by and with the advice and consent of the Senate’
language as the Treaty Clause and is found in the same
sentence of the Constitution. Proponents of presidential
power have relied on the Supreme Court’s Appointments
Clause jurisprudence to argue that Congress cannot limit
the President’s termination power. This article agrees that
the oft-proposed requirement of Senate consent prior to
treaty termination would be unconstitutional by analogy
to the Appointments Clause. However, the Appointments
Clause analogy points toward a new solution to the termi-
nation debate—namely, that the Senate could impose a
“for-cause” restriction on the President’s termination power.
In particular, this article proposes a “for-cause” limitation
implemented via a reservation, understanding, or declaration
at the time of a treaty’s ratification. Recognizing the consti-
tutionality of a “for-cause” termination reservation alters the
terms of the ongoing debate about the interchangeability
of congressional-executive agreements and Article 11
treaties. Both proponents and opponents of interchange-
ability have noted that the President’s ability to terminate
Article II treaties unilaterally makes treaties unreliable as
compared to congressional-executive agreements, which
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cannot be terminated absent action by both Congress and
the President. A “for-cause” termination reservation would
increase the reliability of Article II treaties and so would shift
the comparative utility of congressional-executive agree-
ments and Article II treaties.

Robin Kundis Craig and J.B. Ruhl, Designing
Administrative Law for Adaptive Management, http://
papers.ssrn.com/sol3/papers.cfim?abstract_
1d=2222009. Administrative law needs to adapt to adaptive
management. Adaptive management is a structured decision-
making method the core of which is a multi-step iterative
process for adjusting management measures to changing
circumstances or new information about the eftectiveness
of prior measures or the system being managed. It has been
identified as a necessary or best-practices component of
regulation in a broad range of fields, including drug and
medical device warnings, financial system regulation, social
welfare programs, and natural resources management.
Nevertheless, many of the agency decisions advancing these
policies remain subject to the requirements of either the
Administrative Procedure Act or the states’ parallel statutes.
Adaptive management theorists have identified several
features of such administrative law requirements—especially
public participation, judicial review, and finality—as posing
barriers to true adaptive management, but they have put
forward no reform proposals. This article represents the
first effort in adaptive management theory to go beyond
complaining about the handcuffs administrative law puts
on adaptive management and to suggest a solution. The
article begins by explaining the theory and limits of adaptive
management to emphasize that it is not appropriate for all
or even most agency decisionmaking. For its appropriate
applications, however, the authors argue that conventional
administrative law has unnecessarily shackled eftective use of
adaptive management. The authors show that the core values
of administrative law can be implemented in ways that
better allow for adaptive management through a specialized
“adaptive management track” of administrative procedures.
Going further, the authors propose and explain draft model
legislation that would create such a track for the specific
types of agency decisionmaking that could benefit from
adaptive management.

Neal Kumar Katyal, Stochastic Constraint, 126
Harv. L. REv. 990 (2013). (Book review of POWER AND
CONSTRAINT: THE ACCOUNTABLE PRESIDENCY AFTER 9/11
by Jack Goldsmith.) With THE TERROR PRESIDENCY,
Professor Jack Goldsmith wrote, hands down, the very best
analysis of the national security issues surrounding President
George W. Bush’s tenure. In POWER AND CONSTRAINT: THE
AcCCOUNTABLE PRESIDENCY AFTER 9/11, Goldsmith returns

continued on next page
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to the same set of problems, but adopts a different tack. He
argues that the modern wartime Executive is constrained

in new ways beyond the traditional system of checks and
balances, and that these new constraints combine to create

an effective system that checks executive power. Though the
modern wartime Executive may disregard traditional limits
on presidential power and attempt to act unilaterally, new
checks from an aggressive press, a watchful and technologi-
cally enabled public, and the legalization of warfare combine
to constrain the executive branch. Goldsmith argues that

this system is the type of reciprocal restraint of which our
Founders would have approved. Goldsmith’s claim ultimately
boils down to one about how presidential constraint arises
from a stochastic mélange produced by these newly empow-
ered actors. But in his analysis of the constraint imposed on
the modern Executive by this new system of checks and
balances, Goldsmith fails to account for the values served by
good process. Just as with a student’s four-page exam (which
might reach a correct result but probably will not), the path
by which the Executive is constrained matters, because it will
significantly affect the substantive quality and sustainability
of that end result. Goldsmith’s new system of accountability
relies on a combination of government leaks and self-check-
ing out of fear of reprisal, whereas the traditional system trusts
“[a] mbition ... to counteract ambition.” The latter system—
the one envisioned by the Founders—has significantly fewer
side effects attached to the process of checking the Executive.
This review argues that the particular process employed to
constrain the Executive has consequences beyond the mere
fact of achieving some level of constraint, and the “new”
system of checks and balances has more costs associated with
it than the traditional, constitutionally envisioned system,
which primarily relies on government officials. In the end,
many different methods might be used to achieve “constraint,
broadly conceived, but the process chosen to reach that
constraint has substantive implications. Part I discusses the
relationship between the process used to check the Executive
and the substance of the constraints imposed. It contends that,
just as the Coase Theorem predicts, the initial set of entitle-
ments will strongly influence the eventual result, and that
Coasean analysis provides a helpful frame through which to
assess Goldsmith’s claim that the new constraints he identifies
can substitute for Madisonian checks and balances. Part 11
analyzes Goldsmith’s speculation that the modern cycle of
permission and constraint is likely to continue and suggests
that future inquiry should examine whether particular policy
solutions could be developed, in advance of the next crisis,
that might break this cycle.

Matthew C. Stephenson, Can the President Appoint
Principal Executive Officers Without a Senate Confirmation
Vote?,122 YALE L.J. 940 (2013). It is generally assumed that
the Constitution requires the Senate to vote to confirm the
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President’s nominees to principal federal offices. This essay
argues, to the contrary, that when the President nominates an
individual to a principal executive branch position, the Senate’s
failure to act on the nomination within a reasonable period

of time can and should be construed as providing the Senate’s
tacit or implied advice and consent to the appointment. On
this understanding, although the Senate can always withhold its
constitutionally required consent by voting against a nominee,
the Senate cannot withhold its consent indefinitely through
the expedient of failing to vote on the nominee one way or
the other. Although this proposal seems radical, and certainly
would upset longstanding assumptions, the essay argues that
this reading of the Appointments Clause would not contravene
the constitutional text, structure, or history. The essay further
argues that, at least under some circumstances, reading the
Constitution to construe Senate inaction as implied consent

to an appointment would have desirable consequences in light
of deteriorating norms of Senate collegiality and of prompt
action on presidential nominations.

Jennifer Nou, Happiness Institutions, http://papers.
sstn.com/sol3/papers.cfin?abstract_id=2262058.
Subjective well-being, or happiness, measures will not reside
in sterile vacuums but rather will thrive within policymaking
institutions. This commentary argues that such measures
necessarily implicate issues of deep disagreement that must
be resolved by legitimate actors and procedures. Given the
current lack of methodological consensus, individual agencies
should thus experiment with happiness measures in discrete
rulemakings when the available well-being data are robust and
could usefully supplement a rule’s cost-benefit analysis.

Josh Chafetz, The Phenomenology of Gridlock,
http://papers.ssrn.com/sol3/papers.cfim?abstract_
1d=2200478. Assertions that our legislative process is
gridlocked—perhaps even “hopelessly” so—are endemic. So
many more of our problems would be fixed, the thinking
goes, if only our political institutions were functioning
properly. The hunt for the causes of gridlock is therefore
afoot. This brief essay argues that this hunt is fundamentally
misguided because gridlock is not a phenomenon. Rather,
gridlock is the absence of phenomena; it is the absence, that
is, of legislative action. Rather than asking why we experi-
ence gridlock, we should be asking why and how legislative
action occurs. We should expect to see legislative action,
the essay argues, when there is sufficient public consensus
for a specific course of action. “Sufficient,” in this context,
is determined with reference to our specific constitutional
structure. And “public consensus” should be understood
dialogically, as a function of political actors’ engagements
in the public sphere. In short, before we declare legislative
inaction to be evidence of dysfunction, we should first be
sure that the conditions sufficient to trigger legislative action
in our constitutional regime have been satistied. O
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New Book Release From the ABA

Veterans Appeals Guidebook: Representing Veterans
in the U.S. Court of Appeals for Veterans Claims

Edited by Ronald Smith

VETERANS APPEALS
Ronald Smith and four attorneys from the law firm of Finnegan, Henderson, Farabow, GU IDEBOOK
Garrett, & Dunner, LLP in Washington, DC, wrote this essential book to assist lawyers R e oot

representing veterans and other claimants before the U.S. Court of Appeals for Veterans
Claims (CAVC).The book addresses the basics of appeals to the CAVC, explores the
jurisdiction of the court, and outlines the CAVC appellate process. Not only does this

guide provide information on practicing before the CAVC , how to start the process, the

RON SMITH, EDITOR

pre-briefing, briefing, and post-briefing processes, but it also includes sample forms and

memoranda, as well as a convenient acronym and abbreviation appendix. Whether you

are new to handling appeals to CAVC or a seasoned practitioner, you will not want to

$69.95 — general public
$54.95 — Ad Law Section
and may increase the chances for appellate success. member price

be without this invaluable guidebook that can help you facilitate appeals to the court

2013 126 pages

To order or for more information, visit www.ShopABA.org 6X9 PC: 5010075

or call the ABA Service Center at 1.800.285.2221.

i), T To order, visit www.ShopABA.org or call the ABA Service Center at 1.800.285.2221.
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