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Who Trumps Whom: When Can Taxpayers Ignore IRS Guidance?
I.

Overview of Agency Deference

Agencies promulgate a plethora of guidance each year in the form of regulations,
rulings, procedures, notices, chief counsel and field service advice, manual provisions,
and more. The validity of these pronouncements has been a constant source of friction
between taxpayers and the IRS. In 1984 in Chevron U.S.A., Inc. v. Natural Resources
Defense Council the Supreme Court announced a two-step approach to determine the
validity of an administrative regulation. Step one asks if the statute is clear and
unambiguous. If so, that is the end of the matter and the regulation must give effect to
Congress’s unambiguously expressed intent. However, if the statute is silent or
ambiguous, step two holds the regulation binding if it is based on a permissible
construction of the statute.1
In 2001 the Supreme Court clarified the limits of Chevron deference in United
States v. Mead and explained that when Congress’s delegation of authority is implicit
rather than explicit, the agency’s regulation must be reasonable.2 Thus it seems to have
provided a different standard of Chevron deference for interpretive regulations, giving
them a harder look than legislative regulations. Where an administrative pronouncement
is not entitled to Chevron deference, such as the tariff ruling issued by the U.S. Customs
Service in Mead, the Court looked to factors such as those enumerated in Skidmore v.
Swift & Co., including the thoroughness evident in its consideration, the validity of its
reasoning, its consistency with earlier and later pronouncements and other factors which
give it the power to persuade, if lacking the power to control.3
Courts and scholars continue to disagree on whether and how these deference
standards apply to interpretive tax regulations promulgated under the general authority of
IRC Sec. 7805(a). Some courts apply Chevron. But other courts apply factors enunciated
in National Muffler Dealers Association v. United States, which are similar to the
Skidmore factors.4 This panel will explore the teachings of Chevron, Mead, Skidmore,
National Muffler, and their progeny.
A.

Legislative v. Interpretive Regulations

Tax regulations are generally categorized as either legislative or interpretive. A
regulation is legislative if it is promulgated under a specific grant of authority contained
in the statute itself, such as IRC Sec. 1502, which provides “The Secretary shall prescribe
such regulations as he may deem necessary in order that the tax liability of any affiliated
group of corporations making a consolidated return……” While it should be clear from
1

Chevron U.S.A., Inc. v. Natural Res. Def. Council, 467 U.S. 837, 840-844 (1984).
United States v. Mead, 533 U.S. 218, 225 (2001).
3
Skidmore v. Swift & Co., 323 U.S. 134 (1944).
4
National Muffler Dealers Ass’n v. United States, 440 U.S. 472 (1979).
2

3

the statute whether it is legislative or interpretive, it isn’t always so. On the other hand,
interpretive regulations are issued under Treasury’s general rulemaking authority of IRC
Sec. 7805, which provides that “…the Secretary shall prescribe all needful rules and
regulations for the enforcement of this title, including all rules and regulations as may be
necessary by reason of any alteration of law in relation to the internal revenue.”
Once it is determined that Chevron deference is due, a legislative regulation is
entitled to the highest amount of deference. As long as it is not arbitrary or capricious, or
manifestly contrary to the underlying statute, the courts are required to sustain it.5
Interpretive tax regulations that are entitled to Chevron deference must be reasonable.
Other administrative pronouncements that are not entitled to Chevron deference are still
entitled to respect, however. Courts give them weight according to a variety of factors
such as those enumerated in Skidmore or National Muffler. These factors have produced a
spectrum of judicial responses from great respect at one end to near indifference at the
other.
B.

Chevron’s Two-Step

Chevron holds that “When a court reviews an agency’s construction of the statute
which it administers, it is confronted with two questions. First, always, is the question
whether Congress has directly spoken to the precise question at issue. If the intent of
Congress is clear, that is the end of the matter; for the court, as well as the agency, must
give effect to the unambiguously expressed intent of Congress.”6 That is, the plain
meaning of the statute controls. For example, in Gitlitz v. Commissioner the Supreme
Court found the statute unambiguous despite a deeply divided circuit below and thus
never reached the issue of deference.7 But if the statute is silent or ambiguous, Congress
left a gap for the agency to fill and step two asks whether the agency’s answer is based on
a permissible construction of the statute.
In addition, the Court distinguished regulations issued under explicit and implicit
delegations of authority. It held that “if Congress has explicitly left a gap for the agency
to fill, there is an express delegation of authority to the agency to elucidate a specific
provision of the statute by regulation. Such legislative regulations are given controlling
weight unless they are arbitrary, capricious, or manifestly contrary to the statute.” The
Court also noted that “sometimes the legislative delegation to an agency on a particular
question is implicit rather than explicit. In such a case, a court may not substitute its own
construction of a statutory provision for a reasonable interpretation made by the
administrator of an agency.” [emphasis added] On that basis the Court analyzed the EPA
general authority regulation and concluded that it was reasonable and a “permissible
construction of the statute.”
Where Chevron deference is due, the agency’s interpretation is given the force of
law even if it is inconsistent with its own prior announcements or issued many years after
the statute was enacted. In Smiley v. Citibank, the regulation was issued 100 years after
5
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the enactment of the underlying statute and the court said the validity is not undermined
by the lapse in time.8
C.

Mead and Skidmore Deference

The Supreme Court clarified the limits of Chevron deference in United States v.
Mead and held that in order for Chevron deference to apply, two conditions must be
satisfied: (1) Congress must have intended to confer authority on the agency to issue
interpretations having force-of-law effect and (2) the particular interpretation must be
issued in the type of format that Congress contemplated would be eligible for the
Chevron standard.9 It also elaborated on the distinction that Chevron made between
regulations issued under express authority, which should be analyzed under an arbitrary
and capricious standard from those issued under implicit delegations of authority, which
should be analyzed for reasonableness.
Mead held that while “Congress [] may not have expressly delegated authority or
responsibility to implement a particular provision or fill a particular gap, [] it can still be
apparent from the agency’s generally conferred authority and other statutory
circumstances that Congress would expect the agency to be able to speak with the force
of law when it addresses ambiguity in the statute or fills a space in the enacted law, even
one about which ‘Congress did not actually have an intent’ as to a particular result. When
circumstances implying such an expectation exist, a reviewing court has no business
rejecting an agency’s exercise of its generally conferred authority to resolve a particular
statutory ambiguity simply because the agency’s chosen resolution seems unwise, but is
obliged to accept the agency’s position if Congress has not previously spoken to the point
at issue and the agency’s interpretation is reasonable.”
Finally, the Court concluded that while some agency interpretations are not
entitled to Chevron deference, they are still due respect and should be analyzed according
to their persuasiveness under Skidmore v. Swift & Co.10 Under the Skidmore standard, the
weight accorded to an administrative judgment “will depend upon the thoroughness
evident in its consideration, the validity of its reasoning, its consistency with earlier and
later pronouncements, and all those factors which give it power to persuade, if lacking
power to control.”
D.

National Cable v. Brand X

In 2005, the Supreme Court applied Chevron deference to a general authority
regulation in National Cable and Telecommunications Ass’n. v. Brand X Internet
Services and held that agencies acting under Chevron authority can overrule prior court
interpretations of an ambiguous statute - “A court’s prior judicial construction of a statute
trumps an agency construction otherwise entitled to Chevron deference only if the prior
court decision holds that its construction follows from the unambiguous terms of the
8
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statute and thus leaves no room for agency discretion.”11 In other words, a Chevron
regulation can trump a prior judicial holding, unless the court found the statute
unambiguous, in which case Congress left no gap for the agency to fill. Otherwise, if the
agency could simply write a new regulation for every case it loses in litigation, the
agency would be the ultimate interpretive authority for all regulations.
However, the Sixth Circuit recently held in Gerson v. Commisisoner that Brand X
does not apply where there are conflicting prior judicial holdings, even if one of them
holds the statute clear and unambiguous. Thus, in the face of conflicting judicial
interpretations, the Sixth Circuit upheld an interpretive regulation that was contrary to an
Eight Circuit decision, despite the Eight Circuit’s holding that the statute unambiguous.12
Gerson explained that Brand X stands for the proposition that agencies can change
policies and not that they are frozen out by prior judicial interpretations. Binding agencies
to court rulings would “preclud[e] agencies from revising unwise judicial constructions
of ambiguous statutes.” Further, none of the prior holdings found that the statute was “so
clear that it foreclosed regulation.” However, the Sixth Circuit admitted that “The full
significance of Brand X remains unclear.”
E.

National Muffler Deference

There is almost a seemingly separate line of Supreme Court cases addressing
deference to interpretive tax regulations. The Supreme Court and other courts have
generally deferred to interpretive tax regulations so long as they are “reasonable” under
the National Muffler standard, which is very similar to the Skidmore persuasiveness
standard. National Muffler Association v. United States holds that courts should defer to a
regulation “if found to ‘implement the congressional mandate in some reasonable
manner,’” (quoting United States v. Correll, 389 U.S. 299, 307 (1967).)13
In determining whether a regulation carries out the congressional mandate in a
proper manner, National Muffler held that the courts should look to see whether it
harmonizes with the plain language of the statute, its origin, and its purpose. A regulation
may have particular force if it is a substantially contemporaneous construction of the
statute by those presumed to have been aware of congressional intent. If the regulation
dates from a later period, the manner in which it evolved merits inquiry. Other relevant
considerations are the length of time the regulations has been in effect, the reliance
placed on it, the consistency of the Commissioner’s interpretation, and the degree of
scrutiny Congress had devoted to the regulation during subsequent re-enactments of the
statute.”14 Congress is presumed to be aware of an administrative or judicial
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interpretation of a statute and adopts it with the force of law when it amends or
substantially reenacts a statute without substantial change.
Most recently in Boeing Co. v. United States the Supreme Court confirmed that
interpretive regulations issued under the general rulemaking authority of IRC Sec. 7805
are entitled to a weaker standard of deference than legislative regulations.15 The Supreme
Court relied on Cottage Savings Association v. Commissioner, which relied on National
Muffler.16 Thus the Court analyzed the regulation for it persuasiveness, looking
specifically at its legislative history and the judicial reenactment doctrine. The Boeing
Court also stated in dictum that the proposed regulations relied on by Boeing were of
“little consequence given that they were nothing more than mere proposals.”17 The Court
noted that even Treasury made it clear that “the proposed regulations were suggestions
only and that whatever final regulations were ultimately adopted would govern.”
F.

Auer Deference

Where a regulation (rather than the statute) is found to be ambiguous, a court will
generally give controlling deference to the agency’s explanation under Auer v. Robbins as
long as it is not plainly inconsistent with the regulation or erroneous.18 The Auer Court
used a two-step analysis similar to Chevron: first inquiring whether the regulation is
ambiguous, and then inquiring whether the agency’s proffered resolution of the
ambiguity is abusive or clearly inappropriate.
The Supreme Court used an Auer-like analysis in resolving the ambiguity of an
interpretive tax regulation in Commissioner v. Hubert, decided a month after Auer. In
Hubert the parties disagreed over whether paying $1.5 million of administrative expenses
from the income of a marital or charitable bequest was a “material limitation” under
Treas. Reg. § 20.2056(b)-4(a) that would reduce the marital or charitable deduction.19
Although the Court would normally have deferred to the Commissioner’s definition of
“material limitation,” it was effectively preempted from doing so because the
Commissioner adhered to the proposition that any diversion of postmortem income was
material and never presented any evidence or argued that $1.5 million was quantitatively
material. Had the Commissioner advanced a reasonable argument, she probably would
have prevailed.
Since Chevron, Mead, and their progeny were decided, courts and commentators
have expressed widely different views on their teachings, which this panel will explore.

15
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II.

Discussion Points

Ambiguity
Q: Chevron’s step one asks whether the statute is sufficiently ambiguous to give the
agency discretion to fill the gap. What determines whether a statute is sufficiently
ambiguous? Do two conflicting, but both plausible, interpretations imply that the statute
is ambiguous? Or do conflicting interpretations always imply some ambiguity? (Brand X,
Knight, Gerson, and Gitlitz)

Q: Should the standard of deference differ depending on whether the statute is
intentionally or unintentionally ambiguous? Intentional ambiguity might arise by the
statute’s use of broad and imprecise terms such as “commonly” or “manner.” (Swallows
Holding) Or it might arise when a statute poses a hypothetical situation causing
uncertainty. (Knight) On the other hand, unintentional ambiguity arises because of poor
grammar or word choice, such as the use of double negatives, passive voice, or unclear
antecedents. (Knight) Does it make a difference how the ambiguity arises in determining
how much deference to afford the agency?

Q: In determining the ambiguity of a statute, must a court expressly declare it ambiguous
or not? Or will words to the same effect suffice, such as the “direct import of the text
is…”, “the statute requires…”, “the proper reading is...”, or “the statute makes clear”?
(Knight, Gitlitz)

Legislative v. Interpretive Regulations
Q: Does Chevron apply an arbitrary and capricious standard of deference to all tax
regulations that are issued with public notice and comment, including those promulgated
under the general authority of IRC § 7805(a), or only to those issued pursuant to a
specific grant of authority (legislative regulations)? (Chevron, Mead, Boeing)

Q: Mead holds that a different level of deference should apply to regulations issued under
an explicit delegation of authority than to those issued under an implicit delegation of
authority. Are regulations issued pursuant to the general grant of authority in IRC §
7805(a) issued under an explicit or rather an implicit grant of authority?

8

Q: Did the National Muffler standard of deference for tax regulations survive Chevron
and Mead?

Q: Why have the courts routinely applied the National Muffler standard of deference to
interpretive tax regulations rather than the Chevron or Mead standards?

Q: Is there any substantive difference between National Muffler and Skidmore deference?

Judicial Reenactment Doctrine
Q: The Supreme Court in National Muffler included judicial reenactment as one of
several factors that should be considered to determine whether a regulation is reasonable.
The Tax Court used it to invalidate the regulation in Swallows Holding. If Congress
reenacts a Code section after published guidance has been issued, what impact does the
reenactment have on the validity of the guidance or the IRS’ ability to change course?

Ambiguous Regulations
Q: How much deference should the courts afford ambiguous regulations? Should the
agency be allowed to clarify its own meaning despite the obvious advantage of 20-20
hindsight and the ability to clarify the regulation to achieve the desired result? Or should
ambiguity be construed against the drafter (contra proferentem)? (Auer, Hubert)

Proposed Regulations
Q: How much deference, if any, should the courts afford proposed regulations? (Boeing)

Temporary Regulations
Q: How much deference, if any, should the courts afford Temporary Regulations?

9

Rulings, Procedures, Notices, etc.
Q: What level of deference or respect, if any, should be given to rulings, procedures,
notices, manual provisions, general counsel memoranda, field service advice, and other
pronouncements not issued with public notice and comment? (Mead, Roski, Kornman,
Lunsford, Speltz)

No Regulations
Q: Should the agency’s litigating position be given any deference where the agency has
not issued regulations under the statute? Or should the court simply impose its own
interpretation of the statute? (Knight)

Lack of Uniform Judicial Views on Agency
Q: Should the Tax Court adopt a uniform view on the standard of deference that applies
to tax regulations promulgated under IRC § 7805(a)?

Q: How do the views on agency deference vary among the U.S. Circuit Courts of Appeal
and is there a clear trend?

Q: Has the Supreme Court clearly announced its position on the standard of deference
that applies to interpretive tax regulations promulgated under the general authority of IRC
§ 7805(a)? (Mead, Boeing)

Different Standard for Tax Regulations Than for Other Regulations?
Q: Do or should courts apply a different standard of deference to tax regulations than to
other regulations? If so, is it because of the extraordinary complexity of the Internal
Revenue Code, the IRS’s revenue-raising obligation, their penalty powers, the inherent
adversarial relationship between the IRS and the taxpayer, or some other factors?
(Boeing, Swallows)
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Prior Court Decisions
Q: In National Cable and Telecommunications Ass’n. v. Brand X Internet Services the
Supreme Court held that agencies may not overrule prior court decisions that were
decided based on a clear and unambiguous statute. Does this also apply in the face of
conflicting prior court decisions, where at least one court found the statute to be clear and
unambiguous? (Gerson)

Q: Does Brand X also allow an agency to overrule a Supreme Court interpretation of an
ambiguous statute?

Trends
Q: Is there a clear trend in the standard of deference that should be applied to interpretive
tax regulations?

Q: Absent an egregious violation of Congressional intent that flies in the face of the
statute, should taxpayers give up challenging interpretive tax regulations?

Procedural Issues
Q: When regulations bear on an issue in dispute, what initial steps should the taxpayer’s
representative take in handling a tax controversy matter?

Q: Does it matter whether the challenge to the regulation is made at the Appeals level or
in litigation?

Q: What evidential issues arise when challenging a regulation in litigation?

Q: What procedural issues arise when challenging a regulation in litigation?
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Q: How does challenging a regulation affect the settlement negotiations during
litigation?

Q: Does challenging a regulation affect the possible imposition of preparer penalties
under IRC § 6694?
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persuasiveness on the basis of legislative history and the judicial reenactment doctrine,
which are National Muffler factors.
Central Laborer’s Pension v. Heinz, 541 U.S. 739 (2004) – The Supreme Court held that
an interpretive tax regulation under ERISA, Treas. Reg. § 1.411(d)-4, which
distinguished permissible from impermissible benefit cut-backs, had the force of law,
despite that the IRS had taken inconsistent positions on the issue. The Court did not cite
Chevron.
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not entitled to deference in this Court,” citing Lunsford v. Commissioner.
Swallows Holding, Ltd. v. Commissioner, 515 F.3d 162 (3rd Cir. 2008) – The Third
Circuit reversed the Tax Court and upheld the validity of Treas. Reg. § 1.882-4(a)(3)(i),
which imposed an 18 month time requirement for a foreign corporation to file its return
in order to avail itself of deductions associated with rental income earned in the United
States. The Third Circuit analyzed the interpretive tax regulation under Chevron rather
than National Muffler deference, which the Tax Court had used to invalidate it.
United States v. Cleveland Indians Baseball Co., 532 U.S. 200 (2001) – The Supreme
Court upheld a longstanding revenue ruling that resolved an ambiguity in Treas. Reg. §
31.3111-3 providing that back pay is subject to FICA rates applicable in the year wages
are paid rather than earned. It was a 61-year-old regulation implementing a 62-year-old
statute and implemented the congressional mandate in a reasonable manner under
National Muffler. “Treasury regulations and interpretations long continued without
substantial change, applying to unamended or substantially reenacted statutes, are
deemed to have received congressional approval and have the effect of law” under
Cottage Savings.
United States v. Mead, 533 U.S. 218 (2001) – The Supreme Court held that Skidmore
rather than Chevron deference should apply to a Customs Service letter ruling that
classified Mead’s imported “day planners” as subject to a tariff rather than being duty
free. The ruling was issued without notice-and-comment and there was no indication that
Congress intended it to carry the force of law. Congress can delegate authority either
expressly or implicitly. When Congress expressly delegates authority to an agency to
interpret a specific statutory provision by regulation, the regulation is binding unless
procedurally defective, arbitrary or capricious, or manifestly contrary to the statute. But
when Congress implicitly delegates authority to an agency under the agency’s generally
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conferred authority or other such circumstances indicating Congress would expect the
agency to speak with the force of law, the regulation is binding if it is reasonable. In the
absence of an express or implicit delegation of authority, it should be analyzed under
Skidmore, and its weight “will depend upon the thoroughness evident in its consideration,
the validity of its reasoning, its consistency with earlier and later pronouncements, and all
those factors which give it power to persuade, if lacking power to control.”
United States v. Vogel Fertilizer Co., 455 U.S. 16 (1982) – The Supreme Court
invalidated as unreasonable Treas. Reg. § 1.1563-1(a)(3), which defined “brother-sister
controlled group” of corporations because the term had already been defined with
considerable specificity by Congress. As such, the Commissioner’s authority is more
circumscribed than if Congress had used a term “ ‘so general . . . as to render an
interpretive regulation appropriate.’” under National Muffler. Deference is afforded an
agency construction if it “[implements] the congressional mandate in some reasonable
manner.” (quoting Correll) But this general principle only sets “the framework for
judicial analysis; it does not displace it.” The framework is refined by considering the
source of the authority to promulgate the regulation. Here the regulation was
promulgated under the general authority of IRC § 7805(a) and thus “we owe the
interpretation less deference than a regulation issued under a specific grant of authority to
define a statutory term or prescribe a method of executing a statutory provision.”
Walton v. Commissioner, 115 T.C. 589 (2000) – The Tax Court held that Treas. Reg. §
25.2702-3(e), Example 5, was an unreasonable interpretation of IRC § 2702 because it
valued the taxpayer’s retained interest in a 2-year GRAT as an annuity for the shorter of
the term certain or the period ending at her death, rather than for the 2-year term certain.
The Court analyzed the interpretive tax regulation under Chevron, National Muffler, and
Vogel Fertilizer and found that it did not harmonize with the statute’s origin and purpose,
which was to prevent the undervaluation of gifts in trust by valuing a retained interest at
zero unless it is an annuity for a term of years. In Notice 2003-72, the IRS announced that
it will follow Walton.
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