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AMERICAN BAR ASSOCIATION
ADOPTED BY THE HOUSE OF DELEGATES
AUGUST 3-4, 2009
RECOMMENDATION
RESOLVED, That the American Bar Association urges federal, state and local governments to
address the unmet legal needs of low-income residents of communities affected by major
disasters by action which includes providing additional emergency funding for not-for-profit
legal services providers, bar associations, and pro bono programs, to be used to ameliorate the
unique problems caused by a major disaster.
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REPORT
I.

Introduction and Background

Major disasters occur in the United States with alarming frequency. In the four year period 20052008, 178 major disasters were the subject of Presidential Disaster Declarations. In over 50 of
these declared disasters in 34 states, the Federal Emergency Management Agency (FEMA)
determined that the event required the implementation of the ABA/FEMA Disaster Legal
Services Project (DLS Project), sponsored by the ABA Young Lawyers Division, to provide
disaster legal services to low-income disaster victims in the aftermath of a major disaster.
FEMA is authorized to provide Disaster Legal Services (DLS) to disaster victims pursuant to 42
U.S.C. Section 5182 and 44 C.F.R. Section 206.164 when the President of the United States
declares a major disaster under the Robert T. Stafford Disaster Relief and Emergency Assistance
Act of 1974, Public Law 93-288, as amended (the Stafford Act), 42. U.S.C. 5121, et seq.
The DLS Project provides legal counseling and advice, referral to appropriate sources of legal
services or disaster assistance and legal representation in non-fee-generating cases. Legal
services are authorized only to assist low-income victims in securing benefits under the Stafford
Act and in resolving matters arising out of the disaster. DLS are provided through a coordinated
legal services delivery system to make available lawyers and legal support personnel from
diverse practice settings with the expertise, skills and experience to meet the legal assistance
needs of such low-income disaster victims. Participating attorneys who volunteer to provide
DLS include individual attorneys, law firms, not-for-profit legal services providers, Legal
Services Corporation grant recipients, state and local bar associations and pro bono
organizations.
From time to time, depending upon the circumstances of the specific event, other federal, state
and local agencies have provided modest supplemental funding to assist the legal services
community’s efforts to address the legal needs of disaster victims.
The ABA and other national organizations are not standing by idly in the absence of additional
government funding for disaster legal assistance. For example, the ABA Center for Pro Bono,
the Legal Services Corporation, the National Legal Aid and Defender Association and Pro Bono
Net have partnered to develop www.disasterlegalaid.org., a website offering and linking to a
wide array of content of value to lawyers, legal aid programs and the public. The ABA, FEMA
and the American Red Cross have worked together to coordinate disaster preparation and
response nationally, regionally and locally. Especially noteworthy is the DLS Project
collaboration between the ABA Young Lawyers Division through which attorneys are activated
to conduct legal triage in places where FEMA declares a disaster. The Legal Services
Corporation hosts national conference calls convening lawyers and program managers to discuss
issues and problems affecting the delivery of legal assistance to low-income persons affected by
major disasters. These organizations are continually engaged in disaster legal assistance training
for legal aid and pro bono lawyers.
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But, despite the efforts of FEMA, the ABA and the Legal Services Corporation, legal assistance
for residents of communities affected by disasters has been inadequate due in large measure to a
lack of adequate resources to serve two distinct client populations:
•

These residents who are directly affected by the event itself may lose their homes, suffer
physical injuries or suffer other losses. They may become newly poor. The immediate
legal needs of some of these residents will be met by the DLS Project, but the long-term
legal needs will fall to legal aid providers and to private lawyers.

•

Other residents will live outside of the immediate impact zone, but will nevertheless have
their lives disrupted by the disaster. Their employer may be forced to cease operations,
leading to unemployment. The housing market may suddenly tighten, making housing
unaffordable. These residents often turn to legal aid providers or the private bar for
assistance.

Unfortunately, the legal services programs, legal aid providers, pro bono programs and bar
associations serving the affected communities are themselves typically significantly impacted by
the disaster and need an infusion of aid in order to serve their low-income populations. Their
staff is often displaced, their quarters destroyed, their infrastructure damaged, and their caseload
increased by double, triple or more. This Recommendation recognizes the need these
organizations have following disasters and calls for supplemental aid to those organizations that
serve poor victims of major disasters, to ameliorate those adverse conditions and facilitate the
performance of their job.
II.

Legal Services Providers Have a Massive Job in the Wake of a Natural Disaster

A. Disasters Create Direct Victims Who Need Legal Assistance
It is well-documented that less than 20% of America’s 50 million children, women and men who
fall within 125% of the Federal poverty guidelines receive the civil legal services they need, and
that less than 50% of the eligible clients who seek legal assistance from LSC grantee programs
can be served – and those statistics reflect “ordinary” circumstances, not the post-disaster
environment. Not only programs experience an explosion of caseloads in the aftermath of a
major disaster, but they reported that the “daily bread and butter” cases are much more
complicated, present multiple issues and take longer to resolve. Yet, their infrastructure is
insufficient to handle the client needs, manage volunteers and tend to the needs of staff.
Low-income populations are disproportionately affected by major disasters. During February and
March of 2009, the Legal Services Corporation and the ABA Center for Pro Bono surveyed a
representative sampling of legal services programs and pro bono projects in a variety of states,
including Florida, Alabama, Arkansas, Louisiana, Mississippi, Tennessee, Texas, Iowa and
California. The organizations surveyed all had service areas ravaged by multiple major disasters
since 2005. Respondents confirmed that legal services providers and pro bono programs serving
low-income populations are systemically underfunded, that little or no additional funding was
available to provide legal services to direct victims of major disasters, and that there are
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significant non-financial barriers to the delivery of legal services to residents of communities
affected by major disasters.
Thus, additional funding must be made available to staff local legal aid and pro bono programs
through a variety of funding mechanisms, including directly from FEMA, through special
appropriations to LSC, and through other federal, state and local governmental agencies focused
on specific disaster response and recovery needs, issues and programs. This is necessary so that
local legal communities can respond to the unmet legal needs both of low-income victims of the
disaster and other low-income residents of communities affected by major disasters.
B. Disasters Create Ongoing Legal Problems in a Community Affected by a Disaster
Whenever a community is affected by a major disaster, the disaster assistance resources of the
legal community flow toward the immediate and longer term needs of disaster victims. As the
legal community itself recovers from the impact of the event, the civil legal needs of low-income
residents of the affected community continue unabated and often increase by reason of reduced
housing, employment and social services. This is true even for those who are not directly
affected by the event.
Many low-income residents of communities affected by major disasters live or work within the
service area for agencies that provide disaster legal assistance but for a variety of reasons may
not be eligible for legal services as direct disaster victims. Nevertheless, they have significant
legal needs that are exacerbated by the disaster. Emergency funding to address these needs has
been ignored.
One program did a pre-Katrina and post-Katrina comparison of its new clients from flooded and
dry ZIP codes and found that the per capita number of legal problems often were three to six
times pre-Katrina utilization. Most importantly, they found that many of the dry ZIP codes
experienced exponential increases in client utilization of their services. Moreover, the
respondents concurred that legal services staff and pro bono lawyers were newly burdened with
rapidly evolving disaster related legal issues, many of which require expertise beyond the scope
of the day-to-day legal services practice, in addition to the usual and customary legal issues
handled by these programs.
As one respondent who has experience with several declared major disasters wrote:
All hurricanes, but especially a major region-wide hurricane such as Hurricane
Andrew, place a major stress on the legal services program, the immediate disaster
victims, and the low income residents of the communities not directly affected by the
disaster….Low income people not directly affected by a hurricane are seriously
impacted by local conditions. Many people lose jobs or have their hours drastically
cut. Schools close and students are denied access to special education services.
Landlords no longer make repairs or maintain rental property as they are focused on
repairing properties directly affected by the hurricane or supplies and contractors are
in short supply. Clients are unable to pay their bills and mortgages due to a loss of
income. Low income people experience many new additional costs that are difficult
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to absorb. Many costs sky rocket. Public assistance offices, hospitals, and
government agencies close or stop providing regular services. Public transportation is
unreliable. Many people, but especially the elderly, disabled and mentally ill, even if
not personally affected by the disaster, are severely stressed by the events
surrounding them. These problems present serious new challenges and legal issues
for low income people. They bring these new problems to our office. At the same
time clients continue to present the typical problems presented prior to the disaster.
As the managing attorney of another program wrote:
Because of the emergency nature of the problems being experienced, we gave
special attention to people who were either at risk of or had already lost their
housing, needed benefits to support their families, etc. Cases of existing clients
were processed more slowly and other new clients seeking services were turned
away in order to meet the emergency needs of disaster victims.
Stress on the legal services delivery system is not limited to the region directly impacted by the
disaster. Victims and their families evacuate and relocate, sometimes temporarily, but often
permanently. They carry their legal problems to new communities, and bring their problems to
legal services and pro bono programs in their new homes, multiplying the caseloads of these new
host organizations and diverting resources away from the existing client base. They require a
concomitant infusion of staff and money to cope with the deluge.
The Recommendation addresses and this Report underscores the need for more resources for
legal aid and other providers so they can continue to serve (1) existing clients, (2) direct victims
and (3) people who were not direct disaster victims but who have still suffered significant harm
due to the disaster. It is vital that funding be distributed as quickly as possible to the field. This
could be accomplished, for example, by having it flow through the currently available
infrastructure, such as FEMA, LSC, and state IOLTA programs, or through other improved and
enhanced funding infrastructures.
III.

Aside from Creating Problems for Direct Victims and Their Communities, Major
Disasters Adversely Impact Service-Providers Themselves

While legal services programs continue their daily work, as well as absorb new cases created by
the disaster, the conditions under which lawyers who serve these clients practice become
extremely difficult. Their offices, files and equipment are damaged or destroyed. Their homes
may suffer damage or destruction, as well. Their children’s schools cannot open. The courts and
government offices that serve the community are disrupted. And often these conditions persist
for months, and even years.
The Director of Program Services for one legal services program underscored the problem from
the timing perspective, noting that:
Many of our legal aid program’s grants are performance based and only paid after
costs are actually incurred. Thus, Katrina disrupted much of our funding flow.
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Also, it took a long time to receive insurance proceeds for our lost revenue and
other disaster related losses due to the crushing demands placed on the insurance
industry by Katrina. These funding uncertainties made it difficult or impossible for
our program to hire new attorneys until February 2006, 5 full months after
Katrina….Programs that are called on to respond to a major disaster need an
immediate and major infusion of cash.
Funding needs are immediate in the aftermath of a major disaster to restore offices, equipment,
communications and files, as well as to fund the additional lawyers and support staff necessary to
serve both disaster victims and other low-income residents of the community who may not
qualify for disaster legal assistance.
IV.

Conclusion

Clearly, disasters widen the gap in an already challenged safety net. None of us can predict
when or where the next major disaster will hit – but we know it will. And, we know that we
must be prepared to deploy resources to address the unmet civil legal needs of low-income
residents of communities affected by major disasters.
Dedicated staff and pro bono volunteers stand ready to meet the legal needs of disaster victims, if
only they have the resources and infrastructure to do so. This Recommendation recognizes the
need for emergency supplemental funding for the programs which supply that legal help, to
make sure that in the wake of a major disaster lawyers are able to maintain their ongoing service,
absorb the new caseload created by the disaster and facilitate their community’s return to
normalcy. It would be a resource very well spent.
Respectfully submitted,

Mark I. Schickman, Chair
Standing Committee on Pro Bono and Public Service
August 2009

5

102B
GENERAL INFORMATION FORM
Submitting Entity:

Standing Committee on Pro Bono and Public Service

Submitted By:

Mark I. Schickman, Chair

1.

Summary of Recommendation:
The proponents ask the House of Delegates to urge federal, state and local governments
to address the unmet legal needs of low-income residents of communities affected by
major disasters by authorizing, appropriating and providing additional funding for notfor-profit legal services providers, bar associations and pro bono programs which address
the unmet legal needs of low-income residents of communities affected by major
disasters.

2.

Approval by Submitting Entity:
The Recommendation was approved by the Committee at its meeting on January 30,
2009.

3.

Has this or a similar recommendation been submitted to the House or Board previously?
No.

4.

What existing Association policies are relevant to this recommendation and how would
they be affected by its adoption?
A number of Association policies support the delivery of legal services to address the
unmet legal needs of low income persons affected by major disasters. None specifically
addresses the need for additional funding necessary to meet such needs.

5.

What urgency exists which requires action at this meeting of the House?
In the four year period 2005-2008, 178 major disasters have been the subject of
Presidential Declarations. In over 50 of these declared disasters in 34 states, FEMA
determined that the event required the implementation of the ABA/FEMA Disaster Legal
Services Project to provide disaster legal services to low-income disaster victims in the
aftermath of a major disaster. Major disasters occur in the United States with alarming
frequency. Low-income residents of communities affected by major disasters, and the
legal services organizations which serve them, are disproportionately affected by such
events.

6.

Status of Legislation.
Not applicable.

7.

Cost to the Association.
None.

8.

Disclosure of Interest.
None.
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9.

Referrals.
On April 15, 2009, the proposed Recommendation and Report were referred to Chairs
and Directors of the following interested ABA entities and other parties and individuals:
Standing Committee on Legal Aid and Indigent Defendants, Special Committee on
Disaster Response and Preparedness, Commission on Lawyer Trust Accounts, National
Legal Aid and Defender Association.
To date, the following entities have agreed to co-sponsor the Report and
Recommendation: Standing Committee on Legal Aid and Indigent Defendants, Special
Committee on Disaster Response and Preparedness, Commission on Lawyer Trust
Accounts, National Legal Aid and Defender Association.
There is no known opposition.

10.

Contact Person. (Prior to the meeting.)
Mark I. Schickman
Chair, Standing Committee on Pro Bono and Public Service
Freeland, Cooper & Foreman LLP
150 Spear St., Suite 1800
San Francisco, CA 94105-1541
Tel: (415) 541-0200
Fax: (415) 495-4332
mis@freelandlaw.com
Steven B. Scudder
Staff Counsel
ABA Standing Committee on Pro Bono and Public Service
312 North Clark Street, 19th Floor
Chicago, IL 60654
Tel: (312) 988-5768
Fax: (312) 988-5482
scudders@staff.abanet.org
Anthony H. Barash
Director Emeritus
ABA Center for Pro Bono
312 North Clark Street, 19th Floor
Chicago, IL 60654
Tel: (312) 988-5773
Fax: (312)988-5483
barasha@staff.abanet.org

11.

Contact Person. (Who will present the report to the House.)
Mark I. Schickman, Chair
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EXECUTIVE SUMMARY

1.

Summary of the Recommendation
The proponents ask the House of Delegates to urge additional funding for legal services
providers to meet the added special demands placed on them in the wake of major
disasters.

2.

Summary of the Issue that the Resolution Addresses
Whenever a community is affected by a major disaster, the legal services delivery
systems, already overburdened, face the costs of increased caseloads while their own
infrastructures are generally compromised. This Recommendation urges funding to
ameliorate that added burden, so that legal services can flow to the clients that need them.

3.

Please Explain How the Proposed Policy Position will Address the Issue
Authorizing, appropriating and providing additional funding for not-for-profit legal
services providers, bar associations and pro bono programs to allow them to recover from
their own infrastructure problems and to incorporate disaster victims into their already
overburdened caseload.

4.

Summary of Minority Views
There is no known opposition to this Recommendation.
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