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PRELIMINARY CALENDAR
of the
HOUSE OF DELEGATES
of the
AMERICAN BAR ASSOCIATION

Hyatt Regency Miami Hotel
James L. Knight Center, 3™ Floor
Miami, Florida

February 6, 2017

All sessions of the House of Delegates will be held on Monday, February 6, 2017, in the
James L. Knight Center, 3" Floor, at the Hyatt Regency Miami Hotel, in Miami, Florida. It is
anticipated that the House meeting will begin at 8:30 a.m., and will adjourn no later than 5:30
p.m. when the House has completed its agenda.

The Final Calendar of the House of Delegates meeting will be placed on House members'
desks at the opening session on Monday morning, February 6. Sections, committees,
delegates, affiliated organizations and bar associations, which have submitted Resolutions
with Reports, oral information or late reports authorized by the Committee on Rules and
Calendar, will be calendared.

The index, which appears at the end of this book, will assist House members in finding reports
received by the November 16, 2016 filing deadline. Resolutions with Reports numbered 10A,
100 through 118, and 300 appear in this book. Informational Reports can be found on the
ABA’s website at http://www.americanbar.org/groups/leadership/house of delegates/2017-
miami-midyear-meeting.html (click on Informational Reports).

Any late Resolutions with Reports, those received after November 16, 2016, will be
considered by the House if the Committee on Rules and Calendar recommends a waiver of
the time requirement and the recommendation is approved by a two-thirds vote of the
delegates voting. Late Resolutions with Reports will be distributed at the opening session of
the House, along with any additional Resolutions with Reports submitted by state or local bar
associations.

The preliminary calendar of the House of Delegates meeting is as follows:



The Chair of the House of Delegates,
Deborah Enix-Ross, Presiding

Presentation of Colors

Invocation

1.

Report of the Committee on Credentials and Admissions
Hon. Adrienne Nelson, Oregon

Approval of the Roster

Report of the Committee on Rules and Calendar
Paula J. Frederick, Georgia

Approval of the Final Calendar

Report of the Secretary
Mary T. Torres, New Mexico

Approval of the Summary of Action

Statement by the Chair of the House of Delegates
Deborah Enix-Ross, New York

Statement by the President
Linda A. Klein, Georgia

Statement by the Treasurer
G. Nicholas Casey, Jr., West Virginia

Statement by the Executive Director
Jack L. Rives, lllinois

Presentation of Resolutions with Reports which any State or Local Bar
Association wishes to bring before the House of Delegates

Presentation of Resolutions with Reports of Sections, Committees and Other
Entities

100-118 Resolutions with Reports

300 Late Resolutions with Reports

ADJOURNMENT
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REPORT OF THE
ABA PRESIDENT
TO THE

HOUSE OF DELEGATES

The report of the President will be presented at the time of the

Midyear Meeting of the House of Delegates.






REPORT OF THE TREASURER
TO THE

HOUSE OF DELEGATES

To permit the presentation of current financial data, the written
report of the Treasurer will be distributed at the time of the Midyear

Meeting of the House of Delegates.






REPORT OF THE EXECUTIVE DIRECTOR
to the
HOUSE OF DELEGATES

(submitted December 8, 2016)

This report highlights American Bar Association activities from May 26, 2016 to
December 8, 2016.

Introduction

After I graduated law school, one of the first things I hung on my wall was my American
Bar Association membership certificate. I was proud to be a member of our national
professional association, an organization with a long and storied history in the defense of the rule
of law and pursuit of justice. Iknow many of you had similar thoughts after first getting your
ABA certificate in the mail. That’s one of the reasons you stepped up to become leaders of our
Association -- to be part of something greater than ourselves ... to change our legal system and
profession for the better.

Thanks to our members, staff, and volunteers -- here in America and in more than 100
countries -- the ABA makes a real and tangible difference no other organization approaches.
Whether it’s pro bono work for those in need, assisting developing nations advance the rule of
law, or fighting bias in the legal system, the ABA has touched the lives of countless people
around the world. In my formal remarks to the House of Delegates at the Midyear Meeting in
Miami, I will share a few of the ABA success stories with you.

The fact ABA provides such indispensable and unparalleled work underscores the
urgency of addressing the major financial challenges we face. In recent years, we have spent far
too much money from our investment portfolio to fund our activities. The money was spent for
important purposes, but it has helped to reduce our investment balance by $34 million, more than
10 percent, over the last two years alone. This cannot continue without threatening the long-term
financial stability of the ABA.

The driving force behind our fiscal challenges remains declining dues revenue and the
lack of meaningful gains from non-dues revenues sources. Between Fiscal Year 2007 and
FY 2016, dues revenue dropped about $12 million. This slide will likely continue: the ABA
projects we will see less than $58 million in dues revenues at the end of FY 2017 compared to
about $59 million the previous year.

A bright spot has been our substantial success limiting spending. If the ABA had kept up
with inflation over the last decade, our general operations expense budget would be about
$30 million more than it is. We continue to make progress in this area. This fiscal year, we
project our final general operations spending will be $99.7 million -- $3.3 million less than
FY 2016, and we are budgeting for a substantial reduction again next year.
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As successful as we’ve been keeping costs down, it hasn’t been enough. While we have
several promising plans in place to increase our revenue collection, until they show results we’ll
need to look at our current spending. This will mean making tough decisions, since about
85 percent of our general operations expenses consist of staff and space-related costs.

One way the ABA hopes to achieve significant savings is through reducing our space at
the Association’s 321 North Clark Street Headquarters in Chicago. Discussions continue with
the building’s owners to gauge interest in taking over one or more of the ABA’s floors. The
lease runs out in 2024, which gives us ample time to reach an agreement that would yield major
cost-savings from the reduction of our footprint. Whatever course of action we take will ensure
we have the necessary space to conduct our vast member service operations, continue our global
advocacy outreach, and provide an appropriate, professional work environment for our staff,

The ABA Board of Governors realizes and acknowledges the fiscal challenge before us.
At its November 2016 meeting in Atlanta, the Board agreed on seven criteria to be used to
determine how we fund the Association’s programs:

Does it serve existing members, retain members, or attract new members?

Does it serve the goals of the Association?

Does it conform with a long-range plan?

Is it a duplication or redundant of an existing one?

Is it a successful program, based upon data and other evidence?

Does it have other possible sources of funding than ABA general operations revenue
funds?

* Does it stress the ABA’s uniqueness -- are we the only organization that can provide
it?

Also at that meeting, the Board tasked ABA staff to come up with a list of possible
actions that would create $10 million in savings in FY 2018. I am currently working with senior
staff to come up with options that will enable us to meet that number without jeopardizing the
ABA’s unique role as the voice of the legal profession. The Board will consider these
recommendations at the 2017 Midyear Meeting in Miami.

The financial situation before us is unprecedented. It’s going to take some tough and
perhaps even painful decisions to resolve. But the cost of taking no action is even higher. Our
ability to serve our members -- and advance justice and the rule of law around the world --
depends on a fiscally sound ABA that can adequately fund its priorities.

We are all in this together. I look forward to your feedback as we embark on a
collaborative and transparent process involving volunteer leaders, members, and staff to address
our fiscal challenges and put the ABA on solid financial ground in the years ahead.

Membership

At the end of November 2016, our membership stood at 415,113 --a 3.7 percent increase
over the same time last year. This was driven by remarkable, record-setting growth in our law
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student members, who currently number almost 100,000. We also saw a 5.1 percent increase in
our Associate members to 16,759, and while lawyers members decreased 4.5 percent to 298,977.

We are committed to programs that will help to increase and retain members. One
vehicle is our new ABA insurance program, which offers very tangible benefits we expect to
help attract and retain lawyers, associates, and students. In general, the savings members can
expect to achieve from high-quality and competitive policies are well above what they pay in
Association dues. Since its soft launch in April, we have revealed more than 10 types of
products, most recently pet, long term care, auto, and home insurance. During the first quarter of
2017, we expect to expand that number to approach 20 products that cover such additional areas
as ID theft, business overhead expenses, and Medicare supplement insurance.

Since our Annual Meeting in San Francisco, we have increased publicity of the insurance
program. On September 8, President Linda Klein sent an email announcement to members,
followed by direct mail pieces and a September 13 press release highlighting the program. We
have also prominently featured our insurance offerings on the ABA’s homepage and throughout
the site. The website has thus far been viewed more than 65,000 times since its launch.

We have several initiatives at various stages of development which will not only generate
revenue for the ABA, but will also help our members and the profession. One is ABA Legal
Career Central, our online jobs board aimed at connecting legal professionals seeking work with
potential employers. This year, we made significant upgrades and improvements to the site --
our goal is to make it the best in the country so lawyers, law students, paralegals, and anyone
else looking for a job in the profession knows to look at our website first. Among the
enhancements:

* Responsive design that now uses the latest technology in a mobile-friendly design that is
flexible and offers a seamless user-experience '

¢ Free resume evaluation is offered to anyone who uploads a resume to the site
Simple sign-on so ABA members can easily access the jobs board using their ABA login

¢ Career resources that give job seekers a wide-range of information, from professional
development tips to determining fields of law that best match applicants’ interests

Since upgrading ABA Legal Career Central earlier this year, we’ve seen a major increase
in the number of jobs posted. Two years ago, fewer than 200 jobs were listed. The latest
postings include more than 1,450 jobs, and we anticipate even greater growth in the future. This
success has the added benefit of increasing ABA revenues related to the site. Over the past
several years, the job board brought in well under $100,000 annually. Based on revenues from
the first three months since the upgrade, we project it will generate over $200,000 in FY 2017.

To help guide our job board in the future, Mark Weber now serves as Chair of the ABA
Legal Career Central Board. He has more than 20 years of experience counseling and advising
students and attorneys about their careers. Mark is currently the Assistant Dean for Career
Services at Harvard Law School, having earlier performed the same duties at the University of
Illinois College of Law. He is especially well suited to help us build on the job board’s recent
growth and enhancements.
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We are expanding our efforts to help solo and small firm lawyers get the tools they need
to run their practices. ABA Blueprint launched in early November 2016, with the ABA moving
swiftly to deliver a product that was conceived in early 2016. The application is designed to
solve a problem that President Linda Klein identified during her listening tours: Solo and small
firm practitioners all over the country are too often overwhelmed by the number of products and
services offered, and they want expert advice on what to use for a given problem. The project
has two goals: to increase value to existing ABA members and to convert more solo/small firm
lawyers to become ABA members by displaying unquestionable value.

ABA Blueprint helps users find the products and services they need to run their firm in an
easy-to-use, streamlined format. The application is available to all solo/small firm users, with
special features for ABA members:

¢ Discounts on the products and services, including some very unique discounts, like
25 percent off Clio subscriptions and a new Solo Plan offered by Ruby Receptionists and
only available on Blueprint
Live chat to answer quick questions
Ability to receive a free 30-minute consultation from an independent practice
management expert. Since the launch, the application has been featured in several legal
technology blogs and has received much attention on social media.

Since its recent launch, the application has been visited by more than 3,000 unique users
and the most clicked link is the one to become an ABA member. We anticipate these numbers
will only continue to grow, given how the most recent statistics show 62 percent of all private
practitioners are in solo or small firms with five lawyers or less.

Our Group membership and Full Firm programs continue to grow and bring new
members into the Association. As of November 25, Group membership is at 70,735 which is an

increase of .8 percent year-to-year, and FY 2017 dues revenue collection is up 16.9 percent from
this time last year at $17,862,509.

ABA Leverage, which offers meeting planning services, has now been operating for
two years. To date, it has worked with 30 clients comprised of firms, legal associations, and
law schools. Actual booked business through 2020 should realize $464,500 in commissions
and Leverage is actively working on another $136,000 in commissions to be booked by January
2017. Leverage has obtained more than $1.7 million in projected savings and value-added

concessions for clients. This is an average savings to each Leverage client of about 10 percent
per contract.

Our ABA Advantage program continues to provide value to members, saving them more
than $10 million over the past year in discounted products and services. With revenue from
about 20 companies, ABA Advantage also generates approximately $6 million in marketing fees,
royalties, and sponsorships each year. The newest additions to the program are: BARBRI

financial and e-discovery training and certification for lawyers, and Deluxe business checks and
supplies.
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Through August of calendar year 2016, ABA members spent nearly $340 million with
ABA Advantage program partners. Bank of America, Hertz, Mercedes, and Ricoh each enjoyed
member sales of at least $8 million.

ABA Emails

In 2015, the ABA sent out about 300 million emails -- double what it had been five years
earlier. Instead of helping us communicate with members and others, this only caused our
message to be diluted as inboxes are inundated and ABA emails are views as spam. Clearly, this
is unacceptable. Last year, I appointed a staff task force to study the issue. In addition to staff
members, we invited more than 100 member liaisons, mostly from sections, divisions, and
forums, to participate in the task force’s work.

The task force made a number of recommendations, and we are acting upon them
aggressively. In May 2016, we hired an Email Manager to provide training and guidance on the
most effective ways to communicate via email. We are seeing positive results:

* Development of new email templates which have been fully tested for rendering on all
platforms and mobile devices, providing a much better user experience

* Implementation of new email policies for the ABA Journal expected to result in 23
million fewer emails sent every year

* Limits on the number of recipients ABA entities can send emails to at one time

® Monitoring of member feedback to better track and address complaints to the Call Center
involving ABA emails

* Project planning that has helped one entity, the Tort Trial and Insurance Practice Section,
reduce its email volume last quarter from 2.1 million to 1 million compared to the
previous year

e Overall, ABA has sent about 127 million emails over the last six months, which already
projects to reduce the number of ABA messages distributed by 16 percent

Another recommendation was the creation of an Email Policy Oversight Committee, made
up of members and staff, to provide the Email Manager with suggestions on how to balance the
competing needs of cost-effective communications with members with making sure they are not
overwhelmed with email. We formed the Committee in December and it has begun working
with the Email Manager to develop policies.

Center for Innovation

Technology and globalization are transforming the world around us, including the legal
sector. The ABA is well suited to lead the efforts of the legal profession. In this era of change,
we must work on innovative ways to improve how legal services are delivered and accessed.

The Center for Innovation officially began operations September 1, with two particular
goals: To improve the practice of law and increase access to legal services. It will also
demonstrate how we are embracing technological change and taking advantage of best modern
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practices. By taking a leading role in this area, the ABA will show the continuing relevancy of
the Association. The Center will drive innovation in the justice system and the legal profession
by serving as a resource for ABA members, maintaining an inventory of the ABA’s innovation
efforts and the efforts of the domestic and international legal services community, and operating
a program of innovation fellowships to work with other professionals, such as technologists,
entrepreneurs, and design professionals, to create models and improve the justice system.

The Center is off to a busy start. Four committees have been established: Programs and
Projects; Fellows; Membership Benefits; and Events, Communication, and Outreach. It is
developing a nationwide “Call for Project Proposals” competition to facilitate the development
and implementation of projects that advance legal technology and improve access to justice. The
Center is assisting the New York State Unified Court system with a court-annexed online dispute
resolution pilot project to help resolve consumer debt cases more efficiently. It is developing a
free, online legal checkup tool to help members of the public identify legal issues in specific
subject areas and refers them to appropriate resources. The Center is also in partnership with
Stanford University, CuroLegal, and leading national civil rights groups to launch a new
comprehensive online application to assist the victims of hate crimes.

Other initiatives being developed by the Center include:

® Anawards competition to recognize important innovation efforts

* Online learning opportunities for lawyers focusing on the effective use of technology to
enhance the workplace

¢ Programming specifically designed to reach young lawyers, law students, and law
schools

¢ Collaborations with ABA entities on innovative programs and projects

* A new membership program for the Center for Innovation that will provide a suite of
benefits for both individuals and entities

ABA Website

Following the Board of Governor’s approval of funding for the remainder of the website
project on September 30, the ABA signed the Statement of Work with Code and Theory for the
remainder of the project. Code and Theory is a highly-respected web design firm known for its
prominent clients, including its work with the New York State government to update and
modernize its website.

One of the top priorities has been the development of business protocols to operate the
website, with strong inputs from content-producing entities. The new site will update both
americanbar.org and shopABA .org sites. Our website team is committed to continue working
with members and staff as we define business rules and processes and move from the Define
Phase to the Design and Development Phases of the project. The team has already covered the
homepage design and navigation for the new site, as well as the ABA Newsroom landing page
and general article pages.
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The Design and Development Phases are anticipated to be completed by September 2017,
followed by a period of testing and website adjustments. We anticipate the new website rollout
will occur in early 2018.

On November 18, the website team held a Website Redesign Open Forum for interested
leaders and staff. Emails were sent to the Section Officers Conference (SOC), Standing
Committee on Membership (SCOM), Standing Committee on Technology and Information
Systems (SCOTIS), Standing Committee on Publishing Oversight (SCOPO), and Standing
Committee on Continuing Legal Education (SCOCLE) to solicit those who wished to be
included in the discussion. The initial presentation included an overview of the project, timing,
process, and business objectives. The Forum had more than 100 attendees, including staff from
both DC and Chicago and member leaders on teleconference call. Future forums will be held
quarterly to update those interested on project progress. Additionally, the website overview was
presented at a joint SCOPO/SCOCLE/SCOTIS meeting on November 17.

In conjunction with the website project, three business projects have been kicked off and
teams are currently being formed to address business rules changes for the new website. The
three projects are Quality Assurance Changes, Taxonomy (including Areas of Interest), and
Pricing/Discounting. Developing protocols in these areas is critical. We are collaborating with
all interested parties to a maximum extent.

On a more technical level, a proof-of-concept exercise is underway to vet the proposed
ecommerce architecture. Discussions and planning with recommended software vendors is
progressing.

Law Students

The ABA continues to build on its recently enhanced outreach to law schools. As of the
end of November, 99,377 students (including graduates not yet admitted to practice) were
members of the Association; at the end of FY 2014, that number was 38,700. Overall, 63
percent of law school students are now members of the Law Student Division.

We continue to give a priority to the Full School Enrollment Program, which gives law
schools the opportunity to enroll all law students at one time. Currently, 83 law schools
participate in the program. We expect many additional schools this year, in large part due to
efforts of the ABA’s Board of Governors. The Board has been challenged by President Klein to
assist with outreach and work with schools that have not yet provided the ABA with a list of
students.

The “Rep Rewards Program and microsite for use by ABA representatives on law school
campuses launched in August. To complement the interactive microsite, ABA communicates
with ABA Reps regularly through email and social media. ABA Reps recruit new members,
host tabling events on campus, share membership on social media, and other recruitment
activities to earn points which translate into great prizes such as one-on-one sessions with an
experienced lawyer and Amazon gift cards.
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ABA Premium, offering law students an additional range of benefits for a $25 annual fee,
officially launched in August. Promotions dedicated to Premium include web ads on both the
ABA and Law Student Division websites, social media posts and ads, dedicated emails using the
ABA’s new marketing automation tool, advertisements in the Student Lawyer magazine and e-
newsletter, and a cover-onset dedicated to Premium benefits. As of the end of November, more
than 9,500 law students have enrolled. More than 6,000 Premium enrollments have come as a
direct result of the ABA’s relationship with BARBRI Bar Review. Everyone signing up for
BARBRI’s Bar Review course has an opportunity to sign-up for ABA Premium and thereafter
receive a $250 discount on the very popular BARBRI program.

The ABA and BARBRI are also collaborating on an outreach project for students who
have been admitted to law school but have not yet started their first year. The project is a
scholarship contest called “One Lawyer Can Change the World” in which prospective law
students record a video and write an essay on how they hope to change the world with their law
degree. The winner will receive a $10,000 scholarship, and second-place receives a $5,000
scholarship. BARBRI conducted this campaign last year and received 1,500 entries.

Free Legal Answers

To assist the Association’s mission to deliver justice to Americans, we launched
ABAFreeLegalAnswers.org in August, providing income-eligible users the ability to pose civil
legal questions to volunteer attorneys. The site will help to expand legal services for low-
income individuals, who must meet income eligibility guidelines in each state. Forty-two states
are participating or have committed to participate in the website. As of the end of November
2016, lawyers have responded to nearly 1,400 questions from clients since the launch.

Our national site administrator is working to support the network of state administrators
and to refine the overall service in light of what we have learned during the initial phase. State
administrators are actively recruiting pro bono attorneys. A publicity campaign has been
launched in the initial states to increase public awareness.

Diversity

The ABA is very dedicated to our Goal III: eliminating bias and enhancing diversity both
within and outside the Association. On the staff side, for the sixth consecutive year, in
September we invited all staff to participate in our voluntary and anonymous Diversity and
Inclusion Assessment Survey. About 70 percent of ABA staff (644 individuals) participated in
the survey and many shared comments to add their perspectives on how to make our Association
a more welcoming and inclusive place to work.

While the overall results are very similar to last year’s, when viewed over a six-year
period the ABA’s progress is apparent. In 2011, the first year we conducted the survey, 42
percent of respondents reported that we retain a diverse workforce at all levels of the
Association. This year, that number increased to 60 percent -- an all-time high. Likewise, the
ABA has made progress with a welcoming environment for staff; 76 percent agreed with that
statement this year compared to 66 percent in 2011.
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In the survey, several staff members expressed concerns about implicit bias, and how it
negatively impacts our attempts to foster a diverse, inclusive, and welcoming environment at the
ABA and otherwise. Research shows clearly that everyone possesses a degree of unconscious
bias that’s influenced by our background, cultural environment, and past experiences.

With enhanced awareness and training, negative impacts of unconscious bias can be
addressed and minimized. Accordingly, we initiated mandatory implicit bias training, including
online quizzes and videos, for all staff members. The first phase of training will be concluded by
the end of calendar year 2016, and various tools will be used beginning in January to reinforce
the messages.

Another way we’re seeking to improve is through our revamped “We Are the ABA”
campaign to foster staff communications and interaction. Almost 80 staff members have
submitted photos and short descriptions, which have been put on posters throughout the Chicago
and DC offices. Staff member descriptions of their life interests, goals, and values demonstrate
the rich diversity of our workforce. The campaign will also have a home on the ABA Intranet,
including videos of staff members engaging in activities that inspire them.

In FY 2016, the ABA’s, Center for Racial and Ethnic Diversity had several notable
achievements thanks to former President Paulette Brown’s signature initiative, the ABA
Diversity and Inclusion 360 Commission. The Diversity Center had four full-time staff members
providing significant staff support to develop and execute all of the 360 Commission’s initiatives
and thanks to their work, we were able to accomplish them while saving tens of thousands of
dollars in the process through staff consolidation and other cost efficiencies. The initiatives
include:

* Diversity & Inclusion Portal: Launched on June 6, the Portal is a highly visible online
platform demonstrating the ABA’s commitment to Goal III via a new custom layout that
allows visitors easy access to more than three times the diversity and inclusion programs,
resources, and information in less than half the space of the previous diversity web page.
This includes Association-wide diversity and inclusion information never before
available or compiled in one place, such as links to the diversity web pages for the
Sections, Divisions, and Forums; information on fellowships, scholarships, toolkits,
projects, and awards; upcoming CLE programs; and a Twitter feed with real-time posts
on the latest diversity related topics and discussions.

¢ Internal Diversity and Inclusion CLE Policy: The Diversity Center provided substantive
staff support and assisted with the draft proposal that was approved by the ABA Board of
Governors for the ABA’s new Diversity and Inclusion CLE Policy, which takes effect
March 2017. The policy would have every CLE panel or program sponsored or co-
sponsored by the ABA to meet the aspirations of Goal III by having the faculty include
members of diverse groups as defined by Goal III (race, ethnicity, gender, sexual
orientation, gender identity, and disability).
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* Model Diversity and Inclusion Plan: Serves as a template to assist ABA entities with
developing new or reviewing and updating existing diversity plans tailored to their
specific needs, missions, and governance structures

e National Pipeline Diversity Initiatives Directory: A new searchable, online database of
educational pipeline programs across the country

Cyber Week

The ABA again featured “Cyber Week” following Thanksgiving to sell books and CLE
at discounted rates on ShopABA .org. Prior to 2015, the ABA traditionally executed a one day
Cyber Monday sale. The program was expanded last year to include more and diverse product
offerings at special rates.

As in years past, Cyber Monday 2016 sold books and CLE products at a 40 percent
discount. We expanded Tuesday’s offering to include both live and on-demand CLE products at
a 25 percent discount. On Wednesday, Ankerwycke publishing titles were featured and sold at a
15 percent discount. A new offer was tested Thursday: free ground shipping for domestic
sales. It replaced a discount on CLE webinars. And finally, the Friday offer replicated last year:
50 percent off “older” book and CLE titles. “Cyber Week” coded sales totaled $122,103,
surpassing $100,000 for the 5th consecutive year.

Veterans

The ABA Veterans Legal Services Initiative, initiated by President Linda Klein, is
working to address legal needs of veterans through three goals: creating centralized resources,
developing policy, and supporting the delivery of legal services. Key efforts already undertaken
by the Initiative Commission include:

¢ Fundraising to provide sustainable support for veteran-focused projects into the future,
the most significant of which is an intended re-launch of the successful ABA Veterans
Claims Assistance Network

* Encouraging legal organizations across the country to commit to pro bono projects for
veterans as a part of the National Celebration of Pro Bono -- more than 50 organizations
committed to such projects around this past Veterans Day and also Memorial Day 2017

¢ Developing Toolkits based on successful models created by state bars that can be adopted
and utilized by organizations to establish veterans legal clinics; these are expected to be
rolled out at the Midyear Meeting

e Creation of a nationwide “Mentor Guide,” which will allow pro bono attorneys working
with veterans to connect with experienced practitioners who can provide consultation,
guidance, and support

* Webcasting sessions on topics related to veterans legal services, including a program
scheduled for December 14 on how to establish a veterans clinic
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® Delivering Presidential Showcase programming at Midyear and Annual; the Midyear
program will be on Saturday and is titled “Called to Serve: Addressing the Legal Needs
of Veterans”

The successful work of the Initiative is drawing on the strengths of the ABA, a
recognized leader in support of the legal needs of military families and veterans.

Continuing Legal Education (CLE)

The Center for Professional Development (CPD) and MCLE Department recently
finalized a new business plan, based on the ned to maintain the ABA’s role as a leader in
continuing education for the legal community and assisting the ABA’s entities by making
entities’ education programming higher quality, easier to produce, and more cost-effective/. We
understand the need to deliver product and process innovation through new technology, solid
metrics, and talent development. The CPD and MCLE departments identified initiatives upon
which to focus, to achieve the following:

* Build a high-performing team across business units and integrate processes and
functionality across all entities and formats to ensure optimal functionality

* Develop and execute a content strategy focused on producing the right programming at
the right time for the broadest legal professional audience, created and provided with a
high-quality, customer-focused delivery

* Provide an industry-leading customer experience (registration, viewing, accreditation,
and record-keeping) while developing best practices and systems to support the work of
ABA CLE entities, and the CPD and MCLE departments

The ABA continues to provide webcasts with entity partners. Between September and
November 2016, the Association offered 92 webinar programs, including 36 basic service

webinars -- up six from the same period last year -- and 56 CPD webinars.

ABA Fund for Justice and Education (FJE)

FJE contributions are more than double what they were at this time in FY 2016. The
programs support an exceptional range of charitable causes to secure equal access to justice and
advance the rule of law around the world. So far this fiscal year, more than $826,000 has been
donated to the Fund. $250,000 of that amount will be given to the ABA Veterans Legal Services
Initiative by a single law firm’s foundation which has prioritized serving veterans to develop and
pilot a robust portal that will serve as a national tool to recruit pro bono lawyers and link them
with veterans who need legal services. A $125,000 contribution will help the evaluation of three
key pipeline programs at the ABA: Legal Opportunity Scholarship Fund, Judicial Internship
Opportunity Program, and Judicial Internship Program.

Advocacy

On November 16, the United States District Court for the Northern District of Texas
issued a permanent nationwide injunction blocking implementation of the Department of Labor’s
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final “persuader” rule, an ABA-opposed measure that would have required many labor lawyers
and law firms representing employers in unionization disputes to report confidential client
information to the government. Previously, the Court had issued a similar preliminary
injunction, in which it quoted extensively from the ABA’s original 2011 comment letter to DOL
and the ABA’s statement for the record of an April 27 hearing on the rule held by the House
Education and the Workforce Subcommittee on Health, Employment, Labor and Pensions.

On October 24, ABA President Linda Klein submitted a comment letter to the Consumer
Financial Protection Bureau urging it to modify its proposed rule on Disclosure of Records and
Information to clarify that the Bureau cannot share privileged information it receives from
supervised or regulated entities with any other foreign, state, or other non-federal government
agency, as such sharing could threaten the privileged status of the information.

GAO (Governmental Affairs Office) met with senior Congressional and state legislative
affairs staff of the American Institute of Certified Public Accountants (AICPA) on November 9
to discuss how the two associations can work more closely together to oppose legislative and
regulatory measures that would be harmful to their respective members. During the meeting,
GAO and the AICPA representatives discussed strategies for defeating numerous state proposals
to tax legal services, federal legislation that would regulate lawyers and accountants under the
Bank Secrecy Act, congressional proposals that would require many law and accounting firms to
switch from cash to accrual accounting and therefore pay taxes on phantom income long before
it is actually received, and other issues of mutual interest.

On September 19, Association leaders met with the Honorable Ted Mitchell, the U.S.
Under Secretary of Education. The delegation was led by President Klein and President-Elect
Hilarie Bass. The meeting addressed the Department of Education’s surprise decision late last
year to no longer recognize the ABA as an eligible employer under the federal Public Service
Loan Forgiveness (PSLF) program. We were advised the Department was applying a new,
nonpublic standard retroactively, rescinding prior year approvals the Department had provided to
ABA staff members who sought it through the well-established process. This ruling would
rescind as many as eight years of previously-granted approvals. We have not yet received a
substantive response and are weighing additional options to secure a fair result for affected staff.

The GAO set up and participated in a meeting involving President Klein, Rule of Law
Initiative (ROLI) staff, and State Department officials led by Assistant Secretary Victoria Nuland
to discuss the current situation in Turkey and how that might affect both ABA human rights
advocacy and ROLI programs. President Klein reiterated the concerns voiced in the recently
adopted House of Delegates Resolution calling on the Turkish government to respect the
independence of lawyers and judges in that country. The Assistant Secretary encouraged the
ABA to stay engaged in Turkey and with the Turkish bar, suggesting that resolution of the
governmental attacks on the bench and bar would likely take a long time.

On September 6, President Klein sent a letter to Senate leaders urging them to promptly
schedule floor votes on the 20 district court nominees pending on the Senate calendar. These
nominees, who were reported to the Senate with overwhelming bipartisan support, already have
waited months for an up-or-down confirmation vote.
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On July 6, the House passed the Helping Families in Mental Health Crisis Act (H.R.
2646) with almost unanimous support. Since it was introduced in 2015 the ABA opposed
provisions in the original bill that would have would prevented Protection and Advocacy for
Individuals with Mental Illness Act (PAIMI) programs from engaging in advocacy and litigation
on behalf of individuals with serious mental illness. Those provisions were removed from the
bill and were not included in the final legislation that was adopted by the House.

Communications and Publicity

“Celebrate Pro Bono Week 2016 took on special significance with its focus on President
Linda Klein’s Veterans Legal Services Initiative, extending the annual October campaign to
November 11, Veterans Day. In an op-ed that appeared in nearly a dozen news outlets across the
country -- including the Philadelphia Inquirer, Minnesota Post Bulletin, Charleston Gazette-Mail,
and San-Antonio Express -- Klein stressed the importance of serving “our nation’s heroes”: “At
least half of the top 10 problems leading to homelessness among veterans are legal problems,”
she wrote, noting that there are nearly 40,000 veterans living on the streets in America.

This year’s pro bono celebration included some 1,155 events across the country held by
more than 600 organizations in 49 states, plus Washington, D.C. In recognition of an annual pro
bono effort in Texas, Veterans Legal Aid Week, our Communications and Media Relations
(CMR) team distributed to media an op-ed bylined by Klein and Texas Chief Justice Nathan L.
Hecht. Published throughout Texas in such newspapers as the Houston Chronicle, Corpus
Christi Caller-Times, San Angelo Standard-Times, and San Antonio Express, Klein and Hecht’s
editorial urged the legal profession to help the more than 1.5 million veterans who live in
poverty. About 90 other events also focused on providing pro bono legal assistance for veterans,
including Jones Day’s VetLex Program featured in the Crain's Cleveland Business and
Bloomberg, and Dinsmore & Shohl’s program for homeless veterans, which was inspired by
Klein’s initiative and was profiled by the Chicago Daily Law Bulletin.

ABA Publishing’s John Lennon vs. the US4, detailing the Beatle member’s legal
troubles, continues to generate a great deal of media interest. It has been covered by Rolling
Stone twice, the Washington Post, the New York Post, Parade, and many more.

CMR’s outreach on the 2016 Annual Meeting attracted strong media coverage, with the
address by FBI Director James Comey topping media interest. Comey’s remarks on emerging
issues in national security drew several national and local news outlets, including the Associated
Press; National Law Journal; San Francisco Chronicle; Yahoo News; ABC-TV, NBC-TV and
their local affiliates; as well as radio stations such as KCBS-AM in San Francisco, WLS-AM and
WGN-AM in Chicago, and KOGO-AM in San Diego.

Other ABA meeting headliners included three attorney-celebrities: Hollywood
screenwriters David E. Kelley and Jonathan Shapiro, along with former O.J. Simpson prosecutor
Marcia Clark. In two CMR-produced programs on August 5, Shapiro and Kelley talked about
mining their legal backgrounds for television writing in “Pop Culture and the Perception of

Justice,” while Clark participated in a question-and-answer session and signed copies of her new
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book, “Blood Defense,” at the ABA Expo Reception. Video highlights from the Shapiro-Kelley
panel hosted by NPR’s Renee Montagne is available here.

Several other newsworthy Annual Meeting programs ensured strong coverage in media
outlets nationwide. Some examples: Both Bloomberg and Above the Law discussed a program
on the U.S. Supreme Court under Justice John Roberts. CBS radio in San Francisco and
Corporate Counsel covered a panel discussion on the readiness of the United States to tackle the
Zika virus. WJR-AM in Detroit shared news of former ABA President Dennis Archer receiving
the ABA Medal. The Bay Area Reporter and Bloomberg responded to issues raised during an
ABA panel on transgender rights. The Wall Street Journal, National Law Journal, Dallas
Morning News and Bloomberg were among publications that reported on a legal education
hearing on strengthening bar passage standards for law schools. C-SPAN recorded for later
airing an ABA program on sexual violence on college campuses and another on the general
counsel of several top technology companies. And finally, CBS-TV covered a program on the
tensions between law enforcement and communities of color.

Besides the speakers and programs at our Annual Meeting, several policy measures
received attention from the media. One was a new model rule that prohibits discrimination and
harassment in the practice of law; that was the subject of dozens of news stories, including those
in The New York Times, Huffington Post, Chicago Tribune, Seattle Times, Time, Philadelphia
Inquirer, Washington Post, Christian Science Monitor, and many others. Univision, NPR, and
the National Law Journal were among news outlets reporting on a measure that urges law-
enforcement authorities to develop an accurate Spanish translation of the Miranda warning.
Indiana Lawyer covered a resolution that approves paid externships for law students. And
Bloomberg and The Lawyerist reported on a House resolution that urges all providers of legal
services to expand opportunities for diverse lawyers.

CMR continues to expand its database of ABA member experts available to speak with
news media. Following new contacts added after the Division’s meet-and-greet reception at the
Annual Meeting, the database now includes 783 ABA members. In addition to connecting these
experts with reporters researching a variety of topics, CMR pro-actively promotes legal experts
to media when warranted, such as in October, when the Division sent an e-lert on ABA experts
for news stories on Hurricane Matthew. CMR recently connected an ABA family law expert
with the New York Times, resulting in the September 29 story, “Should you intervene when a

parent harshly disciplines a child in public.”

In the wake of the July 7 ambush shooting of Dallas police officers, CMR issued a media
statement on behalf of then-President Paulette Brown that emphasized the importance of the rule
of law. Cited in The American Lawyer, Brown said that such violence is an inappropriate
response to perceived unfairness in the justice system. Referencing the recent shootings of black
men by white officers in Louisiana and Minnesota, Brown said that “we must not let these tragic
events define us as a nation or send us down the wrong path.”

As President Klein began her term, several news outlets reported on her priorities for the
coming year, building on previous coverage that announced the change in leadership in early
August. In an August 24 feature story published by Law360, Klein said she began practicing law
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to help people and will focus her work on improving access to justice for those who need it,
particularly America’s veterans. “Many veterans face legal problems, including evictions, child-
custody disputes, wrongful denial of benefits, and credit problems. About half of the top 10
problems leading to homelessness among veterans cannot be solved without legal help,” Klein
told the Orlando Sentinel, explaining that the Veterans Legal Services Initiative will help connect
former service members with the assistance they need.

Rule of Law Initiative (ROLI)

During the Annual Meeting, ROLI’s Board and Asia Council met and undertook a
number of activities aimed at raising awareness of our programs among ABA members and area
donors. On August 4, it joined with “Cynthia’s Sisters,” a Bay-Area group of donors who
support ROLI’s scholarship program for female law school students in the Democratic Republic
of Congo (DRC), and hosted a reception for donors and ABA leaders. Attendees heard from two
of the scholarship recipients and our DRC Country Director, all of whom traveled from the DRC
for the event. They described our efforts to combat sexual violence in the DRC and how the
scholarship program is making a difference, investing in the next generation of female lawyer
leaders. On August 6, the ROLI Board joined with the leadership of the Sections of International
Law, Litigation, and Social Justice and Civil Rights, as well as the Center for Human Rights, in
the presentation of the ABA’s first-ever Human Rights Award to Chinese human rights lawyer
Wang Yu.

In China, ROLI hosted a multi-stakeholder conference in late July featuring over 150
domestic violence experts from law schools, as well as lawyers, judges, and representatives from
police departments and the All-China Women's Federation. The conference brought these
experts and practitioners together to discuss the implementation of provisions in China’s new
Anti-Domestic Violence Law on protection orders, mental health and shelter services, and
domestic violence case-handling. The conference provided a critical opportunity for a diverse
set of domestic violence service providers and stakeholders to engage in cross-sector
communication and improve their coordination.

On August 5 and 6, ROLI organized a conference in China attended by 32 partners from
three domestic violence legal clinics as well as other law schools interested in developing clinical
programs. The three clinics are China’s first university-based clinical legal programs to offer
counseling and advocacy for domestic violence survivors and the conference allowed them to
share their work with other clinical legal programs and government stakeholders. In addition, by
attending the conference, law schools interested in developing their own clinical programs
gained a better understanding of how to establish domestic violence clinics and how law students
can provide legal assistance to survivors while also honing practical skills.

Also in China, ROLI conducted a criminal defense training on legal aid in Anyang City,
Henan Province in October. It lasted three days and was fully covered by the official TV Station
of Anyang City. About 250 lawyers specializing in criminal legal aid participated in the training,
which was led by four experienced lawyers, including notable criminal lawyer Zhang Yansheng,
senior forensic expert Song Yiguang, and criminal law professional Zhao Tianhong.
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In Peru, the ROLI Regional Anti-Corruption Advisor (RACA) organized the Pathfinder
Dialogue IIT which took place in Lima, Peru on August 18-19. Pathfinder was hosted by the US
and Peruvian Governments under the auspices of the Asia-Pacific Economic Cooperation
(APEC) organization. The event was designed to identify specific anti-corruption measures
APEC economies could implement in order to combat corruption in environmental crime and
human trafficking. On the first day of Pathfinder, the US Ambassador to Peru gave keynote
remarks as well as other high-level government officials from Latin America and Southeast Asia.

Also in Peru, ROLI’s “Justice Sector Support Project” conducted a week-long study tour
in September for four high-level justice sector officials from Peru, including the Peruvian
Attorney General and Chief Justice, Pablo Sanchez Velarde; Victor Ticona Postigo, Chief Justice
of the Peruvian Supreme Court; and two other justice sector officials. U.S. Embassy staff also
joined the delegation. The delegates participated in several meetings with representatives from
the following institutions: U.S. Supreme Court, during which Justice Roberts made an
unexpected appearance; U.S. District Court in Washington, D.C. with Judge Hiram Puig-Lugo;
ata U.S. Federal Court in Greenbelt, MD hosted by Judge Messitte; the Administrative Office of
the U.S. Courts; the Inter-American Commission of Human Rights; Senator Leahy’s office; and
some donors.

In September, ROLI organized a meeting for the Libyan Women’s Legal Network, a
workshop for prosecutors on Investigation and Prosecution of Human Trafficking and
Smuggling. ROLI completed printing 50,000 copies of the Libyan constitution and delivered
35,000 copies to the Constitution Drafting Assembly for distribution. The remaining 15,000
copies are being distributed to international implementers and local partners within ABA ROLI’s
network.

Also in Libya, ROLI held a one-day legal education and human rights conference in July
in Tripoli for all the regional bars and universities in Libya. ROLI also held two workshops for
the Constitutional Drafting Assembly, a roundtable with mayors from approximately 15
municipalities across Libya, and a roundtable on the Constitutional Referendum Law, which
included members of the House of Representatives and the High National Election Commission.

On August 24, ROLI’s “Program to Strengthen the Haitian Criminal Justice Sector”
presented a major program achievement for its police station detention component at a donor-
implementer coordination meeting. The objective of this activity was to improve procedures and
oversight at Port-au-Prince police stations to decrease lengthy detentions. The presentation
demonstrated that, as a result of ROLI’s creation of a steering committee, and support for the
adoption of good procedures and practices, the number of detainees who spent more than 48
hours in detention in the program’s pilot police station drastically declined by 93 percent.
ROLP’s activities are directly assisting the police stations to comply with the Haitian
constitution, which mandates detainees must be seen by a judge within 48 hours.

Also in Haiti, ROLI’s “Program to Strengthen the Haitian Criminal Justice Sector”
participated in the first strategic session of the Haitian National Committee on Trafficking in
Persons. The Committee praised ROLI’s technical assistance that lead to the first conviction in a
TIP case in Haiti.
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In October, President Linda Klein and President-elect Hilarie Bass met with leaders of
the Vietnam Bar Federation to discuss possible ROLI support for legal profession capacity-
building, renewing the ABA’s license in Vietnam and a proposed MOU between the
organizations.

ROLI held workshops in Ankara, Turkey in September for Syrian women on legal issues
and for Turkish lawyers on refugee rights. ROLI has held 23 legal information sessions for
Syrian refugees and 127 requests for legal assistance were handled through the SMS helpline.

In September, ROLI organized an event in Tangiers, Morocco at a First Instance Court to
discuss the rights and obligations of victims, witnesses, defendants and accused; more than 400
citizens attended. ROLI’s human rights curriculum for judges, lawyers, and clerks was launched
at an event attended by the Dutch ambassador and local stakeholders.

In November, ROLI hosted a delegation of 10 educators from law schools and the police
training academy in Tajikistan in the United States on a study tour as part of the Legal Education
Reform Program. The delegates stopped first in Washington, DC, where they met with ABA
staff to learn more about the work of the ABA, particularly in the realm of legal accreditation.

Conclusion

The ABA faces significant fiscal pressures, and we are taking a variety of steps to resolve
them. Thanks to the cost-savings measures the ABA has taken over the last several years, we
have kept spending in check and prevented an even worse financial picture today. But until we
can bring in new sources of revenue, we must carefully examine our current expenditures to
determine where we can make reductions.

The choices we face are difficult, and we cannot delay any longer. As Benjamin Franklin
observed in his Poor Richard’s Almanac, “You may wait, but time will not, and lost time is
never found again.” For the ABA’s fiscal situation, time has run out -- we no longer have the
financial resources to do everything we’re currently doing. It is imperative we prioritize our
activities and programs to ensure we maintain the first-class work we do on behalf of our
members, our profession, and the public, while curbing redundancies and activities less essential
to the ABA’s mission.

We are fortunate to be part of the world’s largest and most prominent organization
dedicated to defending liberty and delivering justice. With more than 400,000 members, we
have a strong voice on a global scale others do not. It is incumbent upon us to take the necessary
steps to ensure the ABA has the financial resources to remain that voice far into the future.

Respectfully submitted,
Jack L. Rives

Executive Director and
Chief Operating Officer
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AMERICAN BAR ASSOCIATION
COMMITTEE ON SCOPE AND CORRELATION OF WORK
INFORMATIONAL REPORT

TO THE HOUSE OF DELEGATES

The following are the activities in which the Committee on Scope and Correlation of Work
(“Scope”) has engaged since its last report to the House of Delegates at the American Bar
Association’s 2016 Annual Meeting. Scope has continued to fulfill its constitutional mandate as
a Committee of the House of Delegates, and the only one elected by it. It has carried forward its
review of the structure, function and activities of Association committees and commissions to
evaluate the effectiveness of their functioning and determine if overlapping functions exist.

Scope held its last meeting Saturday, December 10, 2016 in Chicago, lllinois. Scope will meet
again in conjunction with the ABA’s Midyear Meeting on Saturday, February 4, 2017, in Miami,
Florida.

Scope concluded that the following entities are active and not engaging in a function that
unnecessarily overlaps with or duplicates the activities of other ABA entities:

Amicus Curiae Briefs, Standing Committee on - Scope commended the Standing
Committee on Amicus Curiae Briefs for its excelient work.

Election Law, Standing Committee on - Scope commended the Standing Committee on
Election Law for its good work.

Governmental Affairs, Standing Committee on - Scope noted that the Standing
Committee on Governmental Affairs’ (Standing Committee) role has been limited to the core
activities in recent years but there may be additional ways in which the members could
serve the work of the Govermental Affairs Office. Scope urges the Standing Committee,
when making recommendations to the president-elect during the appointment process, to
identify lawyers who have the knowledge and experience to provide lobbying and political
expertise to further support the work of the Governmental Affairs Office and utilize their
talents for lobbying or educational purposes.

Gun Violence, Standing Committee on - Scope commended the Standing Committee on
Gun Violence (Standing Committee) for its good work. Scope realizes the Standing
Committee addresses an important and critical societal issue that cuts across legal practice
or geographic location. While this is a divisive issue, the Standing Committee has avoided
taking positions on the Second Amendment debate but instead addresses public safety.
This aligns it closely with other national professional associations such as the American
Medical Association, American Psychiatric Association, and the American Public Health Law
Association. Understanding it is possible this focus could change over time, the Standing
Committee would need to be aware of and keep its focus consistent with the ABA’s body of
adopted policies and resolutions. Further, funding will always be an issue for this Standing
Committee, but as long as the volunteers are willing to carry the work load, largely, and the

1
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Standing Committee is able to attract grants and sponsorships, the impact on the ABA’s
budget is minimal and the opportunity the Standing Committee offers to engage lawyer
members who wish to engage in this work is important. Scope encourages the Standing
Committee to continue to seek grants and sponsorships.

Law Library of Congress, Standing Committee on - Scope commended the Standing
Committee on Law Library of Congress (Standing Committee) for its good work. Scope
encourages the American Bar Association to support the Standing Committee in making an
even more effective connection between ABA members and the Law Library of Congress,
with the goal being to make the vast resources of the Law Library of Congress even more
accessible online.

Recommendations still pending:

SpC on Hispanic Legal Rights and Responsibilities; Commission on Racial and Ethnic Diversity
in the Profession; Center for Racial and Ethnic Diversity; Council for Racial and Ethnic Diversity
in the Educational Pipeline; Coalition on Racial and Ethnic Justice; Commission on Women in
the Profession; and Commission on Sexual Orientation and Gender Identity (SOGI)

Scope’s 2017 Midyear Agenda will include:

StC on Public Education; StC on Gaval Awards; StC on Bar Activites and Services; StC on
Publishing Oversight; StC on Continuing Legal Education; ABA Journal;Task Force on
Gatekeeper Regulation and the Profession | Follow-up Reviews: StC on Medical Professional
Liability; SpC on Bioethics and the Law

Respectfully Submitted,

) T M

Thomas M. Fitzpatrick, Chair
Amelia Helen Boss

W. Andrew Gowder, Jr.

Jennifer Busby

Richard Soden

Michael W. Drumke, Chair, SOC
G. Nicholas Casey, ex-officio
Pamela A. Bresnahan, ex-offico

/al

Dated: December, 2016
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AMERICAN BAR ASSOCIATION
THE VIRGIN ISLANDS BAR ASSOCIATION
REPORT TO THE HOUSE OF DELEGATES
RESOLUTION

RESOLVED, That the American Bar Association urges the Supreme Court of the United States to
establish a panel of attorneys, with criteria and assignment procedures that are publicly available,
from which to appoint amicus curiae, special masters, and other counsel in proceedings before it;
and
FURTHER RESOLVED, That the American Bar Association urges the Supreme Court of the
United States to consider racial, ethnic, disability, sexual orientation, gender identity, and gender

diversity in the selection process to the panel and for appointment of amicus curiae, special
masters, and other counsel.

Back to TOC
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REPORT

Publicity is justly commended as a remedy for social and industrial
diseases. Sunlight is said to be the best of disinfectants; electric light the
most efficient policeman.

- Louis D. Brandeis, Associate Justice of the Supreme Court of the United States

Advancing diversity and inclusion in the judiciary and government is
especially important. These fields not only administer, but also represent
democratic rule of law in our multicultural society. The absence of diversity
and inclusion in the judiciary and government can malign the legitimacy of
not only lawyers, but also of the law itself.

- American Bar Association, Diversity in the Legal Profession: The Next Steps
BACKGROUND

Every year, the Supreme Court of the United States appoints counsel in cases before it.
This occurs most often when certiorari has been granted in a case where all parties have conceded
that the lower court committed error. In such a circumstance, the U.S. Supreme Court appoints an
attorney to appear as an amicus curiae to defend the lower court’s decision on appeal.! However,
the U.S. Supreme Court may also appoint counsel if it has agreed to hear a case where one of the
parties has appeared pro se,” or where it has questioned its own subject-matter jurisdiction despite
the parties’ agreement that jurisdiction exists.> Moreover, it also frequently appoints attorneys to
serve as special masters to hear evidence and issue non-binding recommendations in original
jurisdiction cases.*

When it is necessary to appoint an attorney to represent a party in a proceeding, the lower
federal courts virtually always select court-appointed counsel from a panel of attorney volunteers.’
Although appointment of attorneys from a panel is statutorily-mandated by Congress in criminal
cases,® many lower federal courts also utilize a panel system to appoint counsel in civil cases as
well, and limit appointments of non-panel attorneys only to rare cases, such as where no members

! Since 1926, it appears that the U.S. Supreme Court has appointed amicus curiae counsel for this purpose in 59 cases.
Katherine Shaw, Friends of the Court: Evaluating the Supreme Court’s Amicus Invitations, 101 CORNELL L. REV.
1533, 1594 (2016). However, it has done so more frequently in recent years, with nineteen such appointments having
been made since 2008. Id. at 1594-95.

2 For example, after it agreed to hear Gideon v. Wainwright—which Clarence Earl Gideon had originally filed pro
se—the U.S. Supreme Court appointed future Associate Justice Abe Fortas to represent Gideon on appeal. See
ANTHONY LEWIS, GIDEON’S TRUMPET 49, 54 (1989).

3 In fact, the U.S. Supreme Court did so just last term, when it sua sponte appointed an attorney to argue against its
own subject-matter jurisdiction in Montgomery v. Louisiana, 577 U.S. _ (2016).

4 See Anne-Marie C. Carstens, Lurking in the Shadows of Judicial Process: Special Masters in the Supreme Court’s
Original Jurisdiction Cases, 86 MINN. L. REV. 625 (2002).

3 See In re Snyder, 734 F.2d 334, 339 & n.9 (8th Cir. 1984) (noting that the Criminal Justice Committee of the United
States Judicial Conference promulgated a model plan “which contemplate[d] that only lawyers who willingly
volunteer for appointments will be assigned to indigent cases”) (citing Model Plan for the Composition,
Administration and Management of the Panel of Private Attorneys Under the Criminal Justice Act, Guidelines for the
Administration of the Criminal Justice Act, Vol. VII, App. G, Guide to Judiciary Policies and Procedures).

¢ 18 U.S.C. § 3006A(a)(3).
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of the panel possess the necessary expertise to undertake the representation.” Likewise, virtually
all states and territories utilize a panel or contract system to appoint counsel in cases where the
public defender’s office or similar entity is not able to undertake the representation.® Even though
pay is low (or sometimes non-existent), the application process to become a member of a panel is
highly competitive.’

THE NEED FOR REFORM

The U.S. Supreme Court does not appoint counsel in the same manner as the lower federal
courts or America’s state and territorial courts. Rather than making appointments from a panel of
volunteers through a formalized process, the U.S. Supreme Court typically assigns such cases to
its former law clerks on an ad hoc basis.!® For instance, forty of the fifty-nine attorneys invited to
serve as amicus curiae counsel by the U.S. Supreme Court served as a former law clerk to one of
the Justices.!! However, “of the twenty-five most recent invitations, all twenty-five went to the
Justices® former clerks.”!?

Unlike the panels established by federal, state, and territorial courts, which often possess
minimum experience requirements, virtually all of the attorneys appointed by the U.S. Supreme
Court “[a]re making their Supreme Court debuts.”'* Therefore, a former law clerk who receives
an appointment from the U.S. Supreme Court is receiving a “big break” for a young lawyer'* that
is tantamount to “plac[ing] a young attorney in the “pipeline to power.’”!?

The practice of providing appointments to former law clerks on an ad hoc basis without
any written procedures or guidelines has deprived women and minority lawyers from entering this
“pipeline to power.” Of the last fifty-nine amicus curiae appointments made by the U.S. Supreme
Court, a mere six—or slightly over 10 percent—were to women attorneys.'® In fact, prior to 2009,
only one woman had ever been invited by the U.S. Supreme Court to argue a case as an amicus
curiae."” This is significantly lower than the percentage of women who argue before the U.S.
Supreme Court on a regular basis, which studies show range between 17% to 23%.'® Similarly,

7 See Terrence J. Benshoof, Appointments in the Federal Court Pro Bono Program, 23 DCBA BRIEF 30 (2011).

8 UNITED STATES DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, INDIGENT DEFENSE SERVICES IN THE
UNITED STATES, FY 2008-2012 (2015), http:/www.bjs.gov/content/pub/pdf/idsus0812.pdf.

® Hon. John Gleeson, The Sentencing Commission and Prosecutorial Discretion: The Role of the Courts in Policing
Sentence Bargains, 36 HOFSTRA L. REV. 639, 653-54 & n.60 (2008).

19 Debra Cassens Weiss, Supreme Court Favors White Males in Amicus Appointments, Study Says, ABA JOURNAL,
http://www.abajournal.com/news/article/supreme_court_favors_white_males_in_amicus_appointments_study_says
(May 17, 2016).

!t Shaw, supra note 1, at 1556.

12 Id. (emphasis added).

13 Adam Liptak, When Appointing Friends of Court, Justices are Friendliest Toward White Men, N.Y. TIMES,
http://www.nytimes.com/2016/05/17/us/politics/when-appointing-friends-of-court-justices-are-friendliest-toward-
white-men.html?smid=pl-share& r=0 (May 16, 2016).

14 Id

15 Shaw, supra note 1, at 1564 & n.164 (quoting Linda Greenhouse, Keynote Speech at the 2012 Pipeline to Power
Symposium (2012)).

16 1d at 1561.

17 Id

18 Id. at 1562 (collecting studies).
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only three of the last fifty-nine attorneys—or 5% —appointed as an amicus curiae were African-
American, Latino, or Asian-American, in contrast to 11% of U.S. Supreme Court practitioners.'®

THE ROLE OF THE AMERICAN BAR ASSOCIATION

The American Bar Association, as the national representative of the legal profession, has
established goals to further its mission of defending liberty and delivering justice. Specifically,
the American Bar Association has made it its objective to “[p]romote pro bono and public service
by the legal profession,” ABA Goal 1.3, to “[p]romote full and equal participation in . . . our
profession, and the justice system by all persons,” ABA Goal III.1, and to “[w]ork for just laws . .
. and a fair legal process.” ABA Goal IV.3.

The ABA has already adopted The Ten Principles of a Public Defense Delivery System,
which includes the principle that “[t]he appointment process should never be ad hoc, but should
be according to a coordinated plan.”?® The ABA has adopted virtually identical policies in the case
of civil appointments as well.2! And just last year, the ABA urged the U.S. Supreme Court to
increase transparency in other aspects of its operations by providing for video recordings of its oral
arguments.”? A formal and transparent appointment system not only promotes public confidence
in the Judicial Branch, but also ensures that all interested lawyers are able to volunteer their time,
regardless of who they know.

At its most recent Annual Meeting, the ABA urged the federal courts “to recognize the
importance of racial, ethnic, disability, sexual orientation, gender identity and gender diversity in
the hiring process and to expand the diversity of the pool of qualified employees in the Judicial
Branch.”? The same reasons that support promoting diversity within the Judicial Branch also
apply to promoting diversity amongst those appointed to argue cases before the U.S. Supreme
Court. Given the significant career advantages that are associated with arguing a U.S. Supreme
Court case, providing these opportunities to women attorneys and to lawyers of color would not
just diversify the Supreme Court Bar, but also promote the pipeline that feeds into the federal
bench as well as the most elite positions in the private and public sector.

CONCLUSION

Virtually every federal, state, and territorial court appoints counsel—whether at the trial or
appellate level—from a panel of attorney volunteers, using a transparent appointment process. The
U.S. Supreme Court should do the same.

Respectfully submitted,
J. Russell B. Pate

President, Virgin Islands Bar Association
February 2017

19 Id

20 ABA Resolution 107 (approved by the ABA House of Delegates at the February 2002 ABA Midyear Meeting).

2l See, e.g., ABA Resolution 105 (adopted by the ABA House of Delegates at the August 2010 ABA Annual Meeting);
ABA Resolution 112A (adopted by the ABA House of Delegates at the February 1996 ABA Midyear Meeting).

22 ABA Resolution 110 (adopted by the ABA House of Delegates at the February 2016 ABA Midyear Meeting).

23 ABA Resolution 102 (approved by the ABA House of Delegates at the August 2016 ABA Annual Meeting).

3
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GENERAL INFORMATION FORM
Submitting Entity: Virgin Islands Bar Association
Submitted By: J. Russell B. Pate, President

1. Summary of Resolution(s).

This resolution urges the U.S. Supreme Court to appoint counsel from a panel of attorneys, and to
recognize the importance of diversity in the appointments process.

2. Approval by Submitting Entity.

Approved by the Virgin Islands Bar Association Board of Governors on November 14, 2016.

3. Has this or a similar resolution been submitted to the House or Board previously?

No

4. What existing Association policies are relevant to this Resolution and how would they be
affected by its adoption?

The resolution directly advances the following ABA policies:
ABA Goal I1.3 — Promote pro bono and public service by the legal profession.

ABA Goal III.1 — Promote full and equal participation in the association, our profession, and the
justice system by all persons.

ABA Goal IV.3 — Work for just laws, including human rights, and a fair legal process.
In addition, the resolution is a natural extension of the following previously adopted resolutions:

ABA Resolution 102 (August 2016; 16A102) — among other things, urges the federal courts “to
recognize the importance of racial, ethnic, disability, sexual orientation, gender identity and gender
diversity in the hiring process and to expand the diversity of the pool of qualified employees in the
Judicial Branch.”

ABA Resolution 110 (February 2016; 16M110) — urges the U.S. Supreme Court to provide
transparency in its operations by providing video recordings of its oral arguments.

ABA Resolution 105 (August 2010; 10A105) — adopted the Basic Principles of a Right to Counsel
in Civil Legal Proceedings and the accompanying commentary, which among other things
provides that appointed counsel “has the relevant experience and ability . . . to fulfill the basic
duties appropriate for each type of assigned case.”



10A

ABA Resolution 107 (February 2002; 02M107) — adopted The Ten Principles of a Public Defense
Delivery System and accompanying commentary which, among other things, includes the principle
that “[t]he appointment process should never be ad hoc, but should be according to a coordinated
plan.”

ABA Resolution 112A (February 1996; 96M112A) — adopted the Standards of Practice for
Representing a Child in Abuse and Neglect Cases and accompanying commentary, which among
other things “reject the concept of ad hoc appointments of counsel that are made without regard to
prior training or practice.”

5. Ifthis is a late report, what urgency exists which requires action at this meeting of the
House?

N/A

6. Status of Legislation. (If applicable)

N/A

7. Brief explanation regarding plans for implementation of the policy, if adopted by the House
of Delegates.

A copy of the resolution would be distributed to the Chief Justice of the United States.

8. Cost to the Association. (Both direct and indirect costs)

None, other than the costs of transmitting the resolution.

9. Disclosure of Interest. (If applicable)

N/A
10. Referrals.

American Bar Association Coalition on Racial & Ethnic Justice

American Bar Association Commission on Disability Rights

American Bar Association Commission on Hispanic Legal Rights & Responsibilities
American Bar Association Commission on Racial & Ethnic Diversity in the Profession
American Bar Association Commission on Sexual Orientation and Gender Identity
American Bar Association Commission on Women

American Bar Association Council for Racial & Ethnic Diversity in the Educational Pipeline
American Bar Association Criminal Justice Section

American Bar Association Judicial Division

American Bar Association Judicial Division Appellate Judges Conference

American Bar Association Judicial Division Lawyers Conference

American Bar Association Judicial Division National Conference of the Admin. Law Judiciary
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American Bar Association Judicial Division National Conference of Federal Trial Judges
American Bar Association Judicial Division National Conference of Specialized Court Judges
American Bar Association Judicial Division National Conference of State Trial Judges
American Bar Association Section of Civil Rights and Social Justice

American Bar Association Section of Litigation

American Bar Association Section of State & Local Government Law

American Bar Association Standing Committee on the American Judicial System

American Bar Association Standing Committee on Legal Aid and Indigent Defendants
American Bar Association Tort Trial and Insurance Practice Section

American Bar Association Young Lawyers Division

11. Contact Name and Address Information. (Prior to the meeting. Please include name,
address, telephone number and e-mail address)

Anthony M, Ciolli
P.O. Box 590
St. Thomas, VI 00804

aciolli@gmail.com
917-362-1355

12. Contact Name and Address Information. (Who will present the report to the House? Please
include name, address, telephone number, cell phone number and e-mail address.)

Anthony M. Ciolli
P.O. Box 590
St. Thomas, VI 00804

aciolli@gmail.com
917-362-1355
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EXECUTIVE SUMMARY

1. Summary of the Resolution

This resolution urges the U.S. Supreme Court to appoint counsel from a panel of attorneys, and to
recognize the importance of diversity in the appointments process.

2. Summary of the Issue that the Resolution Addresses

The U.S. Supreme Court currently appoints counsel through an ad hoc process that differs from
the formalized process utilized by other federal, state, and territorial courts.

3. Please Explain How the Proposed Policy Position will address the issue

The proposed policy addresses this issue by urging the U.S. Supreme Court to establish a panel of
attorney volunteers from which to appoint counsel, and to further urge the Court to consider
diversity in the appointment process.

4, Summary of Minority Views

No minority views were expressed when the Virgin Islands Bar Association considered this issue.
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AMERICAN BAR ASSOCIATION
SECTION OF LITIGATION
REPORT TO THE HOUSE OF DELEGATES

RESOLUTION

RESOLVED, That the American Bar Association urges Congress to enact legislation to repeal
the restrictions on federal student aid eligibility contained in the Higher Education Act, 20
U.S.C. § 1091(r), which affects eligibility for federal student aid based on certain drug
convictions;

FURTHER RESOLVED, That the American Bar Association urges that, in conjunction with the
repeal of 20 U.S.C. § 1091(r), the Department of Education revise the Free Application for
Federal Student Aid form, required of all applicants seeking federal student aid, to eliminate
questions seeking disclosure of certain drug convictions; and

FURTHER RESOLVED, That the American Bar Association urges that, in conjunction with the
repeal of 20 U.S.C. § 1091(r), Congress and the Department of Education require higher
education institutions to notify students who were deemed ineligible for federal student aid
pursuant to that provision (and whose eligibility has not been restored) that they are now eligible
for such aid.

Back to TOC
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REPORT
Introduction

Many individuals convicted of criminal offenses in the United States suffer negative
effects of those convictions long after they have fulfilled the terms of their court-imposed
sentences. Restrictions on participation in government programs and loss of access to
government benefits are two of the most devastating types of collateral consequences that an
individual attempting to rebuild following a criminal conviction can face.

When the individual is a student who has committed a misdemeanor or felony drug
offense, access to education hangs in the balance. Under current law, a student who commits a
drug offense while receiving federal student aid faces a harsh consequence separate from
criminal sentencing: automatic loss of that aid. The restriction on aid eligibility can be
temporary or permanent, depending on the student’s prior record.

Students who are denied access to financial aid because of drug-related transgressions
face enormous hurdles in attending and finishing college. While the United States offers the
most diverse post-secondary education system in the world, access to this system comes with a
steep price tag. Over the past decade, the cost of pursuing post-secondary education in the
United States has risen dramatically. The average tuition for a four-year public institution, after
adjusting for inflation, is 40% higher than it was in 2005. The figures for four-year private
institutions (29% higher than in 2005) and two-year public institutions (26% higher than in 2005)
do not lag far behind.!

Not surprisingly given these numbers, more than 75% of college undergraduates in the
United States rely on some form of financial aid to afford these costs. The federal government
offers aid to students from limited-income and other qualifying backgrounds, in the form of
grants, loans, and work-study subsidies, to support their pursuit of post-secondary education.
The major sources of this funding are the programs set out in Title IV of the Higher Education
Act of 1965 (20 U.S.C. § 1070 et seq.) (the “HEA”).2

! The College Board, “Trends in College Pricing 2015,” at 3, available at
http:/trends.collegeboard.org/sites/default/files/trends-college-pricing-web-final-508-2.pdf

2 These federal student aid funds include, but are not limited to: Perkins Loans; Federal Family
Education Loans; Direct Loans; Pell Grants; Academic Competitiveness Grants; National
SMART Grants; Federal Supplemental Educational Opportunity Grants; TEACH Grants; Iraq
and Afghanistan Service Grants; and Federal Work-Study. See generally
https://studentaid.ed.gov/sa/types; see also
hitp:/federalstudentaid.ed.gov/site/front2back/programs/programs/fb_03_01_0030.htm; U.S.
Department of Education Federal Student Aid Handbook (2015), Chapter 2 (4-21), available at
http://ifap.ed.gov/fsahandbook/attachments/1 516FSAHbkActiveIndexMaster.pdf

1
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In 1998, Congress added a new provision to the HEA, 20 U.S.C. § 1091(r), that
disqualifies students with drug convictions from eligibility for federal aid. Since 1998, Congress
has twice modified the provision, referred to as the “Aid Elimination Penalty,” to curtail its
broad reach. But even in its amended form, as described below, the law makes no distinction
between felony and misdemeanor offenses, or between state and federal offenses. It is estimated
that, between 2013 and 2014, more than 1,100 students were denied aid under the Aid
Elimination Penalty — a number that does not include students who did not apply for federal aid
at all because they believed their drug convictions made applying futile.?

Research shows that the Aid Elimination Penalty disproportionately affects students from
low- and middle-class families, who lack other means to finance their education if federal aid is
unavailable. The Penalty also has a disparate impact on students of color, a phenomenon directly
related to the severe racial inequalities in drug arrests and convictions in the United States.

The Penalty hurts hardworking students who are performing well in school. Because
students who receive federal aid (and are thus eligible to lose it) must meet academic
performance criteria as a condition of receiving aid, the Penalty only harms students who are
meeting or exceeding performance standards.*

Challenges to the Penalty as unjust and unconstitutional date back nearly a decade. Over
the years, members of Congress have introduced legislation calling for repeal of the Penalty, but
so far those bills have failed. As described herein, there are currently three pieces of legislation
pending in Congress — two (one in the Senate and one in the House) calling for repeal of the
Penalty as an unfair collateral consequence of student drug convictions, and a third (in the
House) seeking to exclude minor marijuana offenses from the Penalty’s broad reach.

The HEA is overdue for a comprehensive reauthorization, having last been reauthorized
in 2008. As a Task Force created by a bipartisan group of U.S. Senators recently concluded, the
pending reauthorization of the HEA provides an ideal opportunity to examine the provisions of
the HEA and to strike those, like the Aid Elimination Penalty, that are more burdensome than
beneficial, and that have a disparate impact on certain communities of students pursuing
educational opportunities.

This Resolution and Report urges Congress to pass the pending bipartisan legislation or,
if that legislation is unsuccessful, to introduce and pass new legislation — as part ofa
comprehensive reauthorization of the HEA or otherwise — that repeals the Aid Elimination
Penalty. This Resolution and Report also urges that, in conjunction with the repeal, (1) the

3 «College Kids Caught With Drugs May Not Get Kicked Off Financial Aid Anymore,” Feb. 11,
2016, http://www.huffingtonpost.com/entry/drug-policy-financial-aid-
college_us_56bcbe7fe4b08ffacl242c19

4 “Staying Eligible” Fact Sheet, U.S. Department of Education, Federal Student Aid Office:
https://studentaid.ed.gov/sa/eligibility/staying-eligible#satisfactory-academic-progress

2
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Department of Education should remove the question about drug convictions that appears on the
Free Application for Federal Student Aid (“FAFSA”), and (2) colleges and universities should be
required to inform students who were ruled ineligible under the Penalty (and who have not
regained their eligibility) that they are now eligible for federal aid.

History of the Aid Elimination Penalty

Ineligibility for federal student aid was first linked to drug offenses in 1988, at the height
of the war on drugs. Amidst the backdrop of zealous anti-drug sentiment — a time marked by the
rollout of the emblematic “Just Say No” and “This is Your Brain on Drugs” campaigns —
Congress enacted the Anti-Drug Abuse Act of 1988 (Pub. L. 100-690). A provision of the Act,
codified at 21 U.S.C. § 862, authorized federal and state judges to deny certain federal benefits,
including federal student aid, as part of sentences for individuals convicted of drug trafficking or
possession offenses.’ The law set forth certain parameters for refusal of student aid benefits,
including that ineligibility periods would be scaled in severity based on prior convictions, and
that the penalties would be more severe for drug traffickers than for drug possessors.

This provision of the Anti-Drug Abuse Act — which remains in force today — was little
used once it was enacted. Between 1988 and 1990, no judge suspended federal student aid based
onit. Thereafter, judges used it, but only very rarely —i.e., in less than approximately 1% of
cases.” Members of Congress expressed frustration about the “case-by-case” decision-making
process and argued that it was resulting in a failure by judges to impose “accountability” on drug
users.® They pushed various pieces of legislation that would make denial of student aid to drug
offenders mandatory, and would expand the power to refuse federal student aid benefits beyond
the judiciary (i.e., to the Department of Education).’ Their efforts were unsuccessful until 1998,
when Congress enacted amendments to the Higher Education Act of 1965 (“HEA™), 20 U.S.C. §
1070 ef seq. Contained in the 1998 amendments was an Aid Elimination Penalty, codified at 20
U.S.C. § 1091(r), that set forth a matrix for determining mandatory aid ineligibility according to
(a) type of drug conviction (possession or sale) and (b) whether the student possessed qualifying
prior convictions.!® Students could regain eligibility early, but only if they participated in a

521 U.S.C. § 862; U.S. Department of Education Federal Student Aid Handbook (2015), Chapter
1 (1-15), accessible at
http://ifap.ed.gov/fsahandbook/attachments/1516FS AHbkActivelndexMaster.pdf

6 136 Cong. Rec. 18,523 (1990); see also opening brief of Plaintiffs-Appellants in Students for
Sensible Drug Policy Found. v. Spellings, No. 09-1159 (8th Cir., filed April 17, 2007), at 7-8.

7 Opening brief of Plaintiffs-Appellants in Students for Sensible Drug Policy Found. v. Spellings,
No. 09-1159 (8th Cir., filed April 17, 2007), at 8.

8 Id. at 9 (citing 135 Cong. Rec. $89936-01, 89940 (1989) and 136 Cong. Rec. H8746-02).

% Id. at 9, 12 (citing 135 Cong. Rec. $59936-01, S9940 (1989), 136 Cong. Rec. H8746-02,
H8748 (1990); 137 Cong. Rec. E1480-01, E1480 (1991), 136 Cong. Rec. 18, 522 (1990)).

19 pub. L. 105-244, codified at 20 U.S.C. § 1091(r).

3
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government-approved rehabilitation program (at their own cost) and passed two drug tests. In
2006, Congress revised the Penalty provision to make it applicable only to students who are
receiving federal aid when the offense is committed.!" During the last HEA reauthorization
process, in 2008, Congress scaled back the Penalty again, relaxing the requirements for regaining
eligibility by no longer mandating participation in a government-approved rehabilitation
program.'? (As described below, students can now regain eligibility by passing two
unannounced drug tests administered by a qualified rehabilitation center, without having to
enroll in the program. Of course, this requires the student to find a qualified center that is willing
to test him without requiring him to participate in a rehabilitation program, which can prove
difficult.)

Though narrowed over the years, the Penalty remains controversial and raises serious
questions about duplicative and excessive punishment. In 2006, the American Civil Liberties
Union and the organization Students for Sensible Drug Policy challenged the Aid Elimination
Penalty as unconstitutional, alleging in a lawsuit against the Department of Education that the
provision violates the Double Jeopardy Clause of the Fifth Amendment and the Equal Protection
Clause. In 2008, on appeal, the Eighth Circuit affirmed the lower court’s dismissal of the case,
finding that the Penalty does not constitute a criminal punishment, and that it is rationally related
to non-punitive purposes (including promotion of drug-free learning environments and ensuring
that tax dollars are spent on educational opportunities for law-abiding students).!3

Current State of the Aid Elimination Penalty

Currently, under 20 U.S.C. § 1901(r), a student loses his or her eligibility for federal
student aid if he or she:

o Is convicted of an offense involving the possession or sale of drugs under Federal or state
law; and

e If the offense conduct (not the conviction) occurred during a time that the student was
receiving federal aid funds. '

The location of the conduct leading to conviction is inconsequential under the law. For
example, if a student commits a violation in Texas and is convicted in Texas, but attends school
in California, the Texas offense will serve to disqualify the student — regardless of whether
California criminalizes that conduct in the same manner, or at all.

1171 FR 45696 (Aug. 9, 2006).
12 The Higher Education Opportunity Act of 2008 (PL 110-315).

13 Students for Sensible Drug Policy Found. v. Spellings, No. 09-1159, 523 F.3d 896 (8th Cir
2008),

1434 C.F.R. 668.40(a).
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The law is primarily enforced through the student’s self-reporting on the Free Application
for Federal Student Aid (“FAFSA™). Question 23 of the FAFSA requires a student applicant to
disclose any “convictions for possessing or selling illegal drugs (not including alcohol and
tobacco) for an offense that occurred while the student was receiving federal student aid.”"® If
the student responds in the affirmative, or provides no response, he or she is directed to an
eligibility worksheet that sets forth the steps for determining whether the conviction disqualifies
the student from receiving federal student aid.'®

A conviction that satisfies the disqualification criteria results in a period of federal
student aid ineligibility that is based on two factors: (1) whether the conviction is for possession
or sale, and (2) whether the student has prior drug convictions that triggered the Penalty. The
law makes no distinction between misdemeanor and felony convictions. The chart below
illustrates the durations of ineligibility, by number of offense.

Possession of controlled Sale (including conspiracy to sell)
substance of controlled substance

First offense 1 year from date of 2 years from date of conviction
conviction

Second offense 2 years from date of Indefinite ban
conviction

Third or greater | Indefinite ban

offense

Under the law, a student can regain eligibility early by one of two means: (1) by
participating in a qualified drug rehabilitation program that meets enumerated criteria and by
passing two unannounced drug tests, or (2) by passing two unannounced drug tests administered
by a qualified rehabilitation program, without having to complete the treatment program.'” As
noted above, Option (2) was added to the law in 2006 to provide a more viable alternative for
students who cannot afford costly rehabilitation programs. But, in reality, many facilities that
meet the government’s criteria will not perform drug tests on persons not admitted to their
treatment programs.

The Penalty does not affect aid for students whose convictions are reversed or set aside;
nor does it affect students whose convictions occurred before they reached the age of 18, unless
the student was tried as an adult.'® The Penalty also does not apply if the student is arrested for
the drug offense during a time he or she is not enrolled/receiving aid. A student is not
considered to be enrolled/receiving aid during a summer break (assuming he or she is not

13 https://fafsa.ed.gov/fotw1516/help/faadef51 . htm

16 https://ifap.ed.gov/drugworksheets/attachments/1617SAEWkshtEN.pdf
1734 C.F.R. 668.40(d).

1834 C.F.R. 668.40(a).
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enrolled in classes during that summer); but a student is considered to be enrolled/receiving aid,
and thus the Penalty can apply, during a holiday break in the school year.!

Recent Efforts to Curtail or Eliminate the Penalty

Over the years, there has been Congressional support for repealing the Penalty. For
example, in 2009, former Representative Barney Frank (D-MA) introduced the “Removing
Impediments to Students Education (RISE) Act of 2009,” which proposed repealing the aid
penalty provision in its entirety. Despite bipartisan support for the bill, the RISE Act failed to
pass the House.

In the fall of 2013, a bipartisan group of U.S. Senators created a task force, called the
Task Force on Federal Regulation of Higher Education, to examine Department of Education
regulations and other matters related to federal oversight of higher education. The Task Force,
which included college and university presidents and higher education experts, completed its
work in February 2015 and released a report in which it concluded, inter alia, that Congress
should “remove the link between federal student aid eligibility and drug convictions.”?* The Task
Force’s report states:

“At its core, this provision represents an inappropriate attempt to address an
unrelated broader social issue through the student financial aid process. Moreover,
while drastically increasing the complexity of the application process for those
individuals involved, the provision has very little impact and affects only a
handful of students every year.”?!

In the fall of 2015, following the issuance of the report, the House and the Senate each
introduced various pieces of legislation seeking to strike or curtail the ban, including:

¢ Eliminating the Penalty: The Stopping Unfair Collateral Consequences from Ending
Student Success (SUCCESS) Acts (S. 2557 and H.R. 4004). Introduced in November
2015 in the House and in February 2016 in the Senate, these bipartisan bills call for the
full repeal of the Aid Elimination Penalty. The Senate bill (S. 2557) additionally calls for

19 U.S. Department of Education, Office of National Drug Policy, “FAFSA Facts,” at 2, available
at https://www.whitehouse.gov/sites/default/files/ondcp/recovery/fafsa.pdf

20 Report of Task Force on Federal Regulation of Higher Education, “Recalibrating Regulation
of Colleges and Universities,” at 56, available at:
http://www.help.senate.gov/imo/media/Regulations_Task_Force_Report_2015_FINAL.pdf

2 Id. at 30.
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elimination of the question concerning drug convictions (question 23) from the FAFSA.
The bills have been referred to Committees in the House and Senate.?

e Curtailing the broad reach of the Penalty: The Fair Access to Education Act of 2015
(H.R. 3561). This bill, introduced in fall 2015, would revise 20 U.S.C. § 1091(r) to carve
out an exception for misdemeanor marijuana offenses, and would apply retroactively.
The bill has been referred to a subcommittee of the House.”

As of the date of the submission of this Report, all three pieces of legislation listed above are
currently pending in Congress.

Legislative Status of the Higher Education Act

Since it was first enacted in 1965, the Higher Education Act (“HEA”) has been
reauthorized eight times, in addition to being amended and extended on numerous occasions.?*
The HEA was most recently reauthorized in 2008, pursuant to the Higher Education Opportunity
Act (P.L. 110-315).2° Under that Act, many provisions of the HEA, including the Aid
Elimination Penalty, were extended through FY 2014, with an automatic additional year’s
extension to carry them to the end of fiscal year 2015.26

Rather than reauthorizing the HEA at the end of fiscal year 2015, Congress has deferred
reauthorization by issuing extensions pursuant to the Consolidated Appropriations Act of 2016
(P.L. 114-113)?7, the Continuing Appropriations Act, 2017 (P.L. 114-223)**, and, most recently,
the Further Continuing and Security Assistance Appropriations Act, 2017 (H.R. 2028, signed by
President Obama on December 10, 2016).%° The current extension expires on April 28, 2017.

2 Bill Information for S. 2557, available at https://www.congress.gov/bill/114th-congress/senate-
bill/2557/all-info?resultindex=483: Bill Information for H.R.4004, available at
https://www.congress.gov/bill/1 14th-congress/house-bill/4004?resultIndex=485

23 Bill Information for H.R.3561, available at https://www.congress.gov/bill/114th-
congress/house-bill/3561/all-info?resultindex=25

24 Smole, D. and Hegji, A., “FY2016 Extension of the Higher Education Act: An Overview,”
Congressional Research Service (Jan. 28, 2016), https://fas.org/sgp/crs/misc/R44206.pdf

25 Id
26 Id
14

2 Full title of P.L. 114-223: “Continuing Appropriations and Military Construction, Veterans
Affairs, and Related Agencies Appropriations Act, 2017, and Zika Response and Preparedness
Act.” See also http://www2.ed.gov/about/overview/budget/news.html.

29 https://www.congress.gov/bill/1 14th-congress/house-bill/2028;
https://www.whitehouse.gov/the-press-office/2016/12/1 2/statement-press-secretary-hr-2028;

7
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The transition to a new administration will likely delay the reauthorization of the HEA, at
least in the short term. But Congress need not wait for a comprehensive reauthorization to act —
rather, Congress can, and should, pass discrete legislation to address this problematic provision
of the HEA.

Repealing the Aid Elimination Penalty is consistent with efforts by the Departments of
Justice and Education, under the Obama administration, to reconsider the severity of collateral
consequences of criminal convictions and to provide access to education to curb recidivism. In
the summer of 20135, the Department of Education announced that it was beginning a pilot
program, in conjunction with the Department of Justice, to restore access to Pell Grants to some
prisoners.> Like Pell Grants for prisoners, eliminating roadblocks to federal aid for students with
drug convictions (who may or may not be sentenced to time in prison — under the law, even a
conviction for possession of a small amount of marijuana would disqualify the student) is a
laudable criminal justice reform focused on curbing recidivism by providing access to education.
This is a worthy goal for an administration of any political persuasion.

The Aid Elimination Penalty Should Be Repealed

This Report and Resolution urges the repeal of the Aid Elimination Penalty for the
multitude of reasons set forth below.

1. The Penalty is an Unfair Collateral Consequence of a Drug Conviction, and an
Excessive and Duplicative Punishment.

Students who are convicted of drug offenses, like other drug offenders, are punished
through our criminal justice system. The mechanical application of an education law provision
to temporarily or permanently deny those students access to financial aid on the basis of their
convictions, separate from the criminal process, creates an unjust collateral consequence of
conviction and constitutes a double punishment. The denial of aid can have long-lasting or even
permanent effects on a student’s future, far beyond the punishment that a court determines to be
sufficient. This is particularly so in the case of first-time or minor drug offenses. For example, a
first-time offender convicted of drug possession may receive probation with drug testing, and
may never serve a day in custody. But because of the conviction on his record, that student will
lose his federal aid for a full year unless he can meet the criteria for early restoration — regardless
of whether a judge has determined that he needs it, or that he should be denied federal benefits.

30« S. Department of Education Launches Second Chance Pell Pilot Program for Incarcerated
Individuals,” July 31, 2015, available at http://www.ed.gov/news/press-releases/us-department-
education-launches-second-chance-pell-pilot-program-incarcerated-individuals; “Building a
Prison-to-College Pipeline,” The Atlantic, Aug. 6,2015, available at
http://www.theatlantic.com/politics/archive/201 5/08/arne-duncan-pell-grants-prisoners/400565/
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2. The Ban Usurps Judges’ Discretion and Creates an Unwarranted Burden on
Prosecutors.

Under the current law, a judge has no say in whether restricting access to federal student
aid is a worthy piece of an overall sentence for a drug conviction. Even if the judge disagrees
that restricting aid is appropriate, the law usurps the judge’s authority in this area and forces the
Penalty on the student. This distorts the criminal justice system and significantly limits the
ability of the judiciary to make comprehensive sentencing decisions. It also places an undue
burden on the prosecutor, whose charging decision now essentially controls whether the student
will be subjected to the Penalty (and, if so, whether to the possession penalties, or to the more
severe selling penalties).

Repealing the HEA provision would not affect the discretion currently afforded to judges
under the Anti-Drug Abuse Act to fashion a criminal sentence that includes restricting access to
federal student aid.>!

3. The Penalty Does Not Sufficiently Account for the Circumstances or Severity of the
Drug Offense.

The Penalty applies broadly to any conviction for possession or sale of a controlled
substance. It does not distinguish between federal and state convictions, nor between felonies
and misdemeanors. It also does not take into account the type or amount of the controlled
substance at issue. As such, a conviction for possession of marijuana, for example, produces the
same outcome with respect to aid eligibility as a conviction for possession of heroin. This is
discordant with U.S. drug policy, which assigns severity to drug offenses on the basis of the type
and amount of the substance involved, including at charging and at sentencing.

Because of the Penalty, students convicted of possessing even an ounce of marijuana
offenses have suffered the loss of student aid eligibility and, as a result, have had to give up
pursuing a full course load (if they are able to continue with school at all).3 It is not sufficient to
rely on prosecutors to exercise their discretion to drop charges or agree to diversion such that the
student avoids a conviction (and thus avoids triggering the Penalty). There are simply too many

31 Under the Anti-Drug Abuse Act, individuals whose eligibility for aid is suspended under the
Anti-Drug Abuse Act are placed on a Drug Abuse Hold List maintained by the government, and
any federal student aid applications made by such individuals are checked against the list and
rejected. See U.S. Department of Education, Office of National Drug Policy, “FAFSA Facts,”
https://www.whitehouse.gov/sites/default/files/ondcp/recovery/fafsa.pdf

32 Lott, M., “Drug Offenders to Get Federal Student Aid Under New Bill,” FOXNews.com, Aug.
7, 2009, http://www.foxnews.com/politics/2009/08/07/drug—offenders-federal-student-aid-
new.html
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other factors that go into a prosecutor’s charging discretion to make that a reliable safeguard
against triggering of the Penalty in minor drug cases.

4. The Penalty Only Penalizes Students Who Are Meeting or Exceeding Academic
Performance Standards At Their Schools.

Students who receive federal aid are required to maintain satisfactory academic progress
as a condition of continuing to receive aid. Each higher education institution is responsible for
developing a policy that spells out specifically what qualifies as satisfactory academic progress,
but, in general, the requirements include a minimum grade-point average and a minimum
number of class/credits.>> Only students who meet these standards are permitted to receive
federal aid. Thus, the Aid Elimination Penalty disproportionately affects students who are doing
well in school (otherwise, they would already be ineligible for aid based on poor performance).

5. The Penalty Has a Disparate Impact on High-Risk Groups of Students and
Minorities.

The Aid Elimination Penalty affects only students who qualify for federal aid, the
majority of whom are students from low-income families that do not have the means to finance
college without assistance from the federal government.** Research has shown that the Penalty
disproportionately affects students whose mothers did not attend college and students living in
urban areas, in addition to students from low-income families.>> Of course, it is for these at-risk
students that the future returns on higher education can be most critical.>® Attending college can
be a “turning point” in the lives of students from these populations.” It also can significantly
reduce the risk that a student with a criminal conviction will commit additional crimes in the
future.®® Creating roadblocks to educational opportunities for these at-risk students can decrease
their future potential and increase the likelihood of recidivism. Furthermore, it is consistent with
federal education policy (and other provisions of the HEA) for the government to make
concerted efforts to support first-generation students and students from low-income families.
Grants and low-interest federal loans are two key ways that the government can support at-risk
student populations.

» “Staying Eligible” Fact Sheet, U.S. Department of Education, Federal Student Aid Office:
https://studentaid.ed.gov/sa/eligibility/staying-eligible#satisfactory-academic-progress
34 See fn. 36.

35 Lovenheim, M. and Owens, E.,“Does Federal Financial Aid Affect College Enrollment?
Evidence from Drug Offenders and the Higher Education Act of 1998,” National Bureau of
Economic Research Working Paper (“NBER Working Paper™), Feb. 2013, at 20.

36 NBER Working Paper (fn. 32) at 3.
37 NBER Working Paper (fn. 32) at 24 (citations omitted).
3 NBER Working Paper (fn. 32) at 27.
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Students from higher-income families who are better able to afford college likely enjoy
additional advantages relevant to the Penalty. A student from a higher-income family is more
likely than his counterpart from a low-income family to be able to afford a lawyer who can
prevent a conviction from going on his record in the first place (and thus prevent the application
of the Penalty entirely).” Additionally, in the event of a conviction, a student from a higher-
income family likely has a better chance of regaining eligibility early, because he is more likely
to be able to afford a private rehabilitation program.

Reflecting the racial inequalities inherent in drug arrests and convictions, the Penalty also
disproportionately affects students of color.*’ Research shows that racial minorities use and sell
drugs at same rates as whites, but are arrested, convicted, and incarcerated at much higher
rates.*! For example, African-Americans and Latinos -- who comprise 13% and 17% of the U.S.
population, respectively -- account for nearly 80% of individuals incarcerated for drug offenses
in federal prison, and 60% of drug offenders incarcerated in state prison.*? As a result of the
discriminatory enforcement of drug laws, students of color are disproportionately affected by
punishments tied to drug convictions, such as the loss of federal benefits.**

6. The HEA Permits Aid for Students Convicted of Other Crimes — Including Violent
Crimes.

Under the current law, drug offenses are among the only offenses that can render students
ineligible for federal aid. No such exclusionary rule applies to a student receiving aid who is

39 Students for Sensible Drug Policy, “Why is Full Repeal of the HEA Aid Elimination Penalty
Necessary?”
http://ssdp.org/assets/files/campaigns/hea/Why is_Full Repeal_of the HEA_ Aid_Elimination_
Penalty Necessary.pdf

40 Id

* Drug Policy Alliance, “The Drug War, Mass Incarceration and Race” (February 2016),
http://www.drugpolicy.org/resource/drug-war-mass-incarceration-and-race; Substance Abuse
and Mental Health Services Administration, "Results from the 2014 National Survey on Drug
Use and Health: Detailed Tables," (Rockville, MD: Substance Abuse and Mental Health Services
Administration, 2015), Table 1.19B.

“2 Drug Policy Alliance, “The Drug War, Mass Incarceration and Race” (February 2016),
http://www.drugpolicy.org/resource/drug-war-mass-incarceration-and-race; Bureau of Justice
Statistics, "Federal Justice Statistics Program," http://www.bjs.gov/fjsrc/; Carson, "Prisoners in
2014," Appendix Tables 4 & 5.

43 The Sentencing Project, “A Lifetime of Punishment: The Impact of the Felony Drug Ban on
Welfare Benefits,” Nov. 2013 (revised Jan. 2014), at 4. Available at:
http://sentencingproject.org/doc/publications/cc A%20Lifetime%200f%20Punishment.pdf
(“[T]he racial/ethnic disparities in drug offender incarceration produced by the interaction of law
enforcement and sentencing policies through the war on drugs [] translate into a disproportionate
impact of the felony drug ban.”)
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convicted of other crimes, such as burglary, arson, or even violent crimes. (Judges may have the
discretion to deny access to federal benefits in these scenarios, but denial is not mandatory.)
With the exception of some circumstances involving sexual offense convictions, drug
convictions stand alone among criminal convictions as a basis for mandatory denial of federal
student aid.

7. The Penalty Does Not Deter Drug Crime on College Campuses.

A 2013 study by the National Bureau of Economic Research found no evidence that the
Aid Elimination Penalty actually deters drug offenses on college campuses, or reduces drug-
related crime.** Indeed, in a 2005 report assessing the impacts of federal laws that provide for
denial of federal benefits, the Government Accountability Office stated that it could not identify
any studies evaluating whether the Penalty “actually helped to deter drug use.”*

8. The Penalty Causes Students To Drop Out of School or Reduce Their Course
Loads.

The number of students receiving aid has steadily increased over the past decade.
Currently, more than 75% of college undergraduates rely on financial aid of some form to attend
school.*® Denying access to aid sets up a dangerous scenario whereby even a first-time offender
can be sidelined from education for an entire year because he or she is unable to afford the cost
of college without federal aid. If the student suffers this setback during his or her first year of
college, it can be particularly detrimental to completion of college. Statistics compiled by the
Department of Education show that 36% of students who leave four-year institutions after their
first year of college do not return within five years. The number of non-returners climbs to 50%
when looking at two-year institutions.*’

If they do not drop out of school entirely, students with reduced funds for schooling may
be forced to reduce their course loads, thus elongating the time spent in college and delaying the
higher earning potential that completing a college degree confers.*®

“ NBER Working Paper (fn. 32) at 3.

45 Government Accountability Office Report: “Drug Offenders: Various Factors May Limit the
Impacts of Federal Laws that Provide for the Denial of Selected Benefits” (Sept. 26, 2006), at 59,
http://www.gao.gov/new.items/d05238.pdf

% U.s. Department of Education, Institute of Education Sciences, National Center for Education
Statistics, “Fast Facts: Financial Aid,” https://nces.ed.gov/fastfacts/display.asp?id=31

47 Students for Sensible Drug Policy, “Harms Caused By the HEA Aid Elimination Penalty,”
http://ssdp.org/campaigns/the-higher-education-act/legislative-guide/

8 Lott, M., “Drug Offenders to Get Federal Student Aid Under New Bill,” FOXNews.com, Aug.
7, 2009, http://www.foxnews.com/politics/2009/08/07/drug-offenders-federal-student-aid-
new.html
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9. The Penalty Can Drive Students to Predatory Lenders.

Not all students who lack access to federal aid drop out of school. A 2014 report by the
Institute for College Access & Success found that students who do not have access to sufficient
federal funding for other reasons (if, for example, the institution they attend chooses not to
participate in the federal student loan program) do not necessarily borrow less money — instead,
they turn to higher-risk means of obtaining the money they need to pay for college.®® Liquidity-
strapped students who need assistance to afford college can find themselves agreeing to take on
riskier, more expensive private loans, many with predatory terms such as variable rates and
minimal buyer protections.’® These riskier loans often come with terms that can create
incredible hardship for the student in the future — for example, no or very limited deferral of
payments in the event of economic hardship (including unemployment), and fees that begin
accruing even before graduation. Additionally, private loans often survive the closure of a
school, whereas the government protects borrowers by allowing for cancellation of a loan in the
event that the school closes.’!

With respect to the Aid Elimination Penalty, one can reasonably infer from this data that
some students who are ruled ineligible for funding on the basis of a drug conviction may resort
to predatory private loans to fill the gap. Whether that gap can be filled in time sufficient to
avoid an interruption in schooling is uncertain, so even students who take out risky private loans
in the hope of staying in school may find their educations temporarily interrupted.

10. The Penalty Strips College Administrators Of Authority to Address
Student Behavior.

The Aid Elimination Penalty is a self-executing provision that excludes colleges and
universities from having any say in its application. School administrators have no opportunity to
advocate for students, or to differentiate between students based on the circumstances of the drug
conviction or on the student’s academic performance. This offends the notion that colleges and
universities should be the first line of authority when it comes to handling matters occurring on
their campuses. Some schools, including the University of California-Berkeley, have reacted by
crafting workarounds for their students, including by funding scholarships or finding other
financial aid for students who lose federal aid as a result of the Penalty.*

49 «At What Cost? How Community Colleges That Do Not Offer Federal Loans Put Students At
Risk,” Institute for College Access & Success, July 2014, at 3, http:/ticas.org/content/pub/what-
cost-how-community-colleges-do-not-offer-federal-loans-put-students-risk

0 1d.

SUId at 5.

52 «Stoner Scholarship: UC Berkeley Amendment Bypasses Federal Aid Limits For Convicted
Drug Offenders,” The Daily Orange, March 2, 2007, available at
http://www.csdp.org/news/news/heareform.htm
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Conclusion

Repealing the Aid Elimination Penalty will permit students — including the high-risk
groups of students most affected by it — to have access to federal aid without any temporary or
indefinite interruption in education. The Penalty is an excessive punishment with a
discriminatory impact and an unfair collateral consequence of a drug conviction. Moreover,
there is no evidence that the imposition of the Penalty deters drug activity on college campuses.
To the contrary, the dire circumstances it creates may increase the risk of recidivism by the
student.

The Aid Elimination Penalty distorts the function of criminal sentencing. Discretion to
deny federal benefits to convicted drug offenders properly rests with the judiciary, not with the
Department of Education. Repealing the Penalty does not mean that no drug offender could lose
access to federal aid. Rather, it restores the judiciary’s role in making that determination as part
of the larger sentencing process, pursuant to the authority set out elsewhere in the law (i.e., in the
Anti-Drug Abuse Act).

Congress is primed to act on this issue. The recent report by the Task Force on Federal
Regulation of Higher Education, which unequivocally calls for repeal of the Penalty, notes that
20 U.S.C. § 1091(r) is an “inappropriate” provision that “drastically increase the complexity of
the application process for those individuals involved.”>? Moreover, the HEA is overdue to be
reauthorized, and there are already bills pending in Congress calling for repeal. The time is right
for Congress to remove this unjustified, unfairly punitive impediment to federal aid.

For these reasons and all others set forth in this Resolution and Report, we urge Congress
to repeal the Aid Elimination Penalty of the Higher Education Act, 20 U.S.C. § 1091(p).

Respectfully submitted,

Laurence Pulgram
Chair, Section of Litigation

February 2017

53 See fn. 20 (Task Force Report) at 30.
14
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GENERAL INFORMATION FORM

Submitting Entity: ~ Section of Litigation

Submitted By: Laurence G. Pulgram, Chair Section of Litigation
1. Summary of Resolution(s).

This Resolution urges Congress to repeal 20 U.S.C. § 1091(r), a provision of the Higher
Education Act that denies eligibility for federal educational aid to students convicted of
drug offenses (referred to as the “Aid Elimination Penalty”). There is currently
legislation pending in Congress seeking repeal of the provision, and the Higher Education
Act is also overdue for reauthorization.

The Resolution also urges that (1) the question about drug convictions on the Free
Application for Federal Student Aid (“FAFSA”) be removed, and that (2) once the Aid
Elimination Penalty is repealed, colleges and universities be required to inform students
who were ruled ineligible under the Penalty (and who have not regained their eligibility)
that they are now eligible for federal aid.

Approval by Submitting Entity.

Approved by the Council of the Litigation Section in April 2016

Has this or a similar resolution been submitted to the House or Board
previously?

No

What existing Association policies are relevant to this resolution and how
would they be affected by its adoption?

None.

If this is a late report, what urgency exists which requires action at this meeting of the
House?

N/A.
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10.

11.

Status of Legislation. (If applicable.)

There is currently legislation pending in Congress seeking repeal of the provision, and
the Higher Education Act is also overdue for reauthorization.

Brief explanation regarding plans for implementation of the policy, if adopted by the
House of Delegates.

If the resolution were passed, the ABA could advocate on behalf of the pending
legislation.

Cost to the Association. (Both direct and indirect costs.)

None

Disclosure of Interest. (If applicable.)

N/A

Referrals.

Criminal Justice Section

Law Student Division

Section of Legal Education

Health Law Section

Young Lawyers Division

Commission on Diversity Pipeline
Section of Civil Rights and Social Justice

Contact Name and Address Information. (Prior to the meeting. Please include
name, address, telephone number and e-mail address.)

Don Bivens

Section Delegate

Snell & Wilmer, LLP

One Arizona Center

400 East Van Buren, Suite 1900
Phoenix, AZ 85004
602/382-6549
dbivens@swlaw.com
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Contact Name and Address Information. (Who will present the report to the House?
Please include name, address, telephone number, cell phone number and e-mail
address.)

Don Bivens

Section Delegate

Snell & Wilmer, LLP

One Arizona Center

400 East Van Buren, Suite 1900
Phoenix, AZ 85004
602/382-6549
dbivens@swlaw.com
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EXECUTIVE SUMMARY

Summary of the Resolution

This Resolution urges Congress to repeal 20 U.S.C. § 1091(r), a provision of the Higher
Education Act that denies eligibility for federal educational aid to students convicted of
drug offenses (referred to as the “Aid Elimination Penalty”). There is currently
legislation pending in Congress seeking repeal of the provision, and the Higher Education
Act is also due for reauthorization. The Aid Elimination Penalty is an excessive,
duplicative punishment that disproportionately affects minorities and students from low-
and middle —income families. Additionally, because students eligible to receive (and thus
are eligible to lose) federal aid must meet academic performance criteria under the law,
the Penalty only harms students who are meeting or exceeding performance standards.

The Resolution also urges that (1) the question about drug convictions on the Free
Application for Federal Student Aid (“FAFSA”) be removed, and that (2) once the Aid
Elimination Penalty is repealed, colleges and universities be required to inform students
who were ruled ineligible under the Penalty (and who have not regained their eligibility)
that they are now eligible for federal aid.

Summary of the issue which the Resolution Addresses

The resolution addresses current federal policy that denies federal educational aid to
students convicted of drug offenses. The current policy disproportionately affects
minorities and students from low- and middle-income families and impairs rehabilitation
for non-violent offenders convicted of low-level drug crimes.

Please Explain How the Proposed Policy Position will address the issue

The proposed resolution will allow the ABA to advocate for the repeal of the current
policy that denies federal educational aid to student convicted of drug offenses.

Summary of Minority Views

No opposing views have been expressed by other ABA entities or organizations
as of the preparation of this summary.

18
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AMERICAN BAR ASSOCIATION

NATIONAL CONFERENCE OF FEDERAL TRIAL JUDGES
JUDICIAL DIVISION
APPELLATE JUDGES CONFERENCE
NATIONAL CONFERENCE OF SPECIALIZED COURT JUDGES
NATIONAL CONFERENCE OF STATE TRIAL JUDGES
NATIONAL CONFERENCE OF THE ADMINISTRATIVE LAW JUDICIARY
BUSINESS LAW SECTION

REPORT TO THE HOUSE OF DELEGATES
RESOLUTION

RESOLVED, That the American Bar Association urges Congress to amend Title 28 of the
United States Code to authorize the appointment of additional bankruptcy judges sufficient to
meet the demands within each district; and for other purposes;

FURTHER RESOLVED, That the American Bar Association urges Congress, as recommended
by the Judicial Conference of the United States, to convert certain temporary bankruptcy judges
to permanent bankruptcy judges in Florida, Maryland, Nevada, North Carolina, Puerto Rico,
Tennessee, and Virginia and to authorize the appointment of additional bankruptcy judges in
Delaware, Michigan, and the Middle District of Florida; and

FURTHER RESOLVED, That the American Bar Association urges Congress, in the event that
Title 28 is not amended in needed time, to consider, as recommended by the Judicial Conference
of the United States, a one-year extension of seven judgeships, which includes two positions in
Delaware, two in Florida-Southern, one in Virginia, one in Michigan-Eastern and one in Puerto
Rico.

Back to TOC
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REPORT
Introduction

The purpose of this Resolution is to encourage Congress to pass legislation which would convert
certain temporary bankruptcy judgeships to permanent positions and create additional
bankruptcy judgeships to meet the demonstrated demands for bankruptcy court services within
each district, in order to allow the courts to perform their function and to maintain the
administration of justice.

Background

Presently, there are twenty-nine judgeships in the bankruptcy system with a lapse date of May
25, 2017; without congressional action by May 25, 2017, all twenty-nine of these temporary
judgeships would be eliminated, unless they are later created by new legislation.! A judge sitting
in a temporary position can sit in that district to fulfill his or her term after May 25, 2017, and
can seek reappointment. However, if any sitting judge in that district retires, dies, resigns, or
becomes disabled after that date, the temporary position lapses, reducing the number of
judgeships in that district.?

These temporary judgeships were originally created in 2005 under the Bankruptcy Abuse
Prevention and Consumer Protection Act (BAPCPA).> The temporary judgeships were created
with the goal of more closely tying the growth of the judiciary with case filings, which tend to be
cyclical.* The positions are temporary because Congress set a time period, most often five years,
when it figured case filings in those districts would no longer justify the need for additional
judges.> Congress provided that, at the expiration of that time period, the additional judgeships
would be lost after the first vacancies thereafter, bringing the districts to their prior judgeship
levels.® After the lapse of these positions, new legislation would be necessary to create any new
judgeship positions, allowing Congress to tie the growth of the judiciary to its need for judges.’
At the time, Congress thought bankruptcy issues arising as a result of the new law would die
down due to the changes it had made in BAPCPA making bankruptcy less attractive to many
parties.®

Bankruptcy filings are highly correlated to the performance of the economy; therefore, they are
also highly volatile, without a clear trend on a year-to-year basis. However, non-business filings
have shown a clear trend of increasing. While business bankruptcies rose in 2009 to levels of the
early 1990s, the trend is still down. Yet, the trend does not counter the overall increasing trend
due to the fact that consumer filings have consistently represented ninety percent of the docket.

! Bankruptcy Judgeship Act Would Add, Extend Badly Needed Judgeships, ABI JOURNAL, June 2016, at 8, 71.
21d.

3 Diane Davis, Loss of Temporary Bankruptcy Judgeships Would Be Significant, BLOOMBERG BNA BANKRUPTCY
LAW REPORTER, March 31, 2016, http://www.bna.com/loss-temporary-bankruptcy-n57982069531/

4 Bankruptcy Judgeship Act Would Add, Extend Badly Needed Judgeships, Supra note 1, at 8.

S1d.

)

I

® Diane Davis, Supra Note 3.
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In line with prior experience, any persistent downturn or stagnation of the economy will result in
a dramatic increase in filings. The caseloads will keep these courts permanently busy.

Thus, unless the sunset date of May 2017 is extended, or the judgeships are made permanent, any
retirement or departure of a temporary judgeship will not be filled and many districts will lose
judgeships.® The loss of judgeships has a huge impact on the remaining judges’® workloads. '

Pending Legislation

Recognizing this problem, the bills before Congress [H.R. 4225; S. 2448] create six new
judgeships and convert sixteen temporary judgeships to permanent.!’ The Judicial Conference of
the United States, the policy-making arm of the federal court system, has also recommended
converting these sixteen temporary bankruptcy judgeships to permanent judgeships in nine
districts that, for a variety of reasons, continue to have high caseloads.'? Specifically, the
pending bills and Judicial Conference recommend converting temporary bankruptcy judgeships
in the following: Puerto Rico (First Circuit); Delaware (Third Circuit); Maryland, North
Carolina-Eastern District, and Virginia-Eastern District (Fourth Circuit); Michigan-Eastern
District and Tennessee-Western District (Sixth Circuit); Nevada (Ninth Circuit); and Florida-
Southern District (Eleventh Circuit).'> In addition, the bills call for additional bankruptcy judges
in Delaware, the Eastern District of Michigan, and in the Middle District of Florida.'*

The Judicial Conference has explained that the nine districts in need of relief have a fifty-five
percent increase in weighted bankruptcy filings from December 31, 2006, which was the last
time new bankruptcy judges were authorized, through September 30, 2014."> In making this
decision, the Judicial Conference measured the weighted caseloads of all bankruptcy districts.'¢
This analysis justified the need for new judgeships in certain districts. Delaware, for example,
where a disproportionate number of large business cases are filed, has one of the highest
weighted caseloads for bankruptcy judges in the country, and filings are on the rise.'” The U.S.
Bankruptcy Court for the District of Delaware has six judges, five of which are temporary
judgeships.'® Thus, after May 25, 2017, if one of the five temporary judges departs for any
reason or retires, the position would not be filled, and eventually, Delaware would be left with
one judge to handle all cases.!® This would make it impossible for that judicial district to
continue to serve the business community.

°Id.

10 1d

" Bankruptcy Judgeship Act Would Add, Extend Badly Needed Judgeships, Supra note 1, at 8.
12 Diane Davis, Supra Note 3.

13 1d; see also H.R. 4225, 114th Congress (2015-2016); S.2448, 114th Congress (2015-2016)
14 See H.R. 4225, S.2448, Supra Note 13.

15 Diane Davis, Supra Note 3.

16 Bankruptcy Judgeship Act Would Add, Extend Badly Needed Judgeships, Supra note 1, at 8.
17 Diane Davis, Supra Note 3.

18 Id

19 1d
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Potential Negative Impact

Nevertheless, Congress remains reluctant to create these new judgeships with the current
budget.?’ While current case filings in most districts are lower than recent years and allow for
many bankruptcy courts to perform their critical functions with the present judge allocations,
case filings are expected to increase.?! Once this happens, “the courts’ ability to timely and
efficiently conduct hearings would be at risk. The threat to case administration becomes even
more serious if the temporary judgeships are not made permanent and those districts are exposed
to the lozzss of those positions upon retirement, death, resignation or disability of any sitting
judge.”

Since the temporary judgeship positions were created, there have been lapses or losses of
judgeships in five districts, including South Carolina, Colorado, New Hampshire, New York-
Southern and Alabama-Northern.” The South Carolina position was restored by legislation, but
the loss of the four judgeships, along with a position in Mississippi-Southern that lapsed and will
create a loss at the next vacancy, coupled with the twenty-nine temporary judgeships set to lapse
after May 25, 2017, “expose the bankruptcy system to a potential loss of {thirty-three] positions,
which is roughly ten percent of the present judicial workforce.”** The last time the temporary
judgeship positions were extended, Congress required new funding to balance the budget
scoring, with the mindset that the loss of positions would reduce costs, so their continuation
should be funded again.2> At that time, funding came from a national increase in the Chapter 11
filing fee, which remains in effect today.?

Chapter 11 bankruptcy exists to protect the assets of financially distressed firms from seizure by
creditors while the firm considers how to restructure in a way that allows for their value to
exceed liquidation value.?” Bankruptcy proceedings filter distressed firms that are still
economically viable from those whose assets should be redeployed, causing an important impact
on the allocation of capital in our economy.?® Efficient allocation of resources through
restructuring also preserves and creates jobs. “Because bankruptcy proceedings can affect
allocation of capital by changing the outcome of a case, the efficiency of the court itself
significantly impacts the costs of financial distress and the ultimate outcome of the
bankruptcy.”?® A judge whose caseload is overflowing, or who has time constraints, may find it
harder to closely consider all the information for each case, increasing the risk of error.>® An
overburdened judge may not be able to meet the tight deadlines often presented by cases.
Studies demonstrate that as judges become busier, they become pro-debtor; firms whose cases

20 [d

21 Id

22 Id

2 Bankruptcy Judgeship Act Would Add, Extend Badly Needed Judgeships, Supra note 1, at 71.
#id

25 Id

26 Id

%7 Benjamin Iverson, Get in Line: Chapter 11 Restructuring in Crowded Bankruptcy Courts, KELLOGG SCHOOL OF
MANAGEMENT, NORTHWESTERN UNIVERSITY, December 2015, under review,

http://www kellogg.northwestern.edu/faculty/iverson/papers.html, at 1.

28 1d

29 Id

30 Benjamin Iverson, Supra note 11 at 2.
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are dismissed from busy courts have a higher chance of refiling for bankruptcy again.?
Additionally, given that bankruptcy filings rise nationwide by about 32% during economic
recessions, crowded courts impose additional costs on distressed firms, including increased time
spent in bankruptcy.>?

1

If Congress fails to pass a conversion bill before May 25, 2017, there will, in time, be a major
impact on bankruptcy practitioners practicing in the related districts; this will occur as those
judges retire, resign or die in office.>® At that time, practitioners and the public will likely
experience a slowdown of case processing.>* Emergency hearings may become difficult to
schedule, with an overall slowdown of the system, and compliance with statutory deadlines, such
as relief from stay motions, could be threatened.>> Moreover, the efficient resolution of issues,
necessary for reorganizations and fresh start and claims distribution, would be at risk without a
complete judiciary.®® All of these factors would be further exacerbated by the expected increase
in case filings.’’

A Temporary Solution

Because the related bills are stuck in respective House and Senate Judiciary Committees, and the
potential to lose critical temporary judgeships looms, the Judicial Conference has requested
consideration of a one-year extension of seven judgeships in the Fiscal Year 2017 appropriations
bill.*¥ On March 25, 2016, the Judicial Conference submitted a request to the House and Senate
Appropriations Committees identifying districts that combine high caseloads with even higher
likelihood of judicial vacancies soon after the lapse date.* This group includes two positions in
Delaware, two in Florida-Southern, one in Virginia, one in Michigan-Eastern and one in Puerto
Rico.* If this extension is passed, Congress would have a little more time to consider retaining
those judicial positions.*! While this step is positive, and supported by groups such as the
National Conference of Bankruptcy Judges, it is important to remember the remaining nine
judgeships identified as necessary in the pending bills.*?

Respectfully submitted,

Hon. Frank J. Bailey, Chair
National Conference of Federal Trial Judges
February 2017

31 Benjamin Iverson, Supra note 11 at 2-3.
32 [d

33 Bankruptcy Judgeship Act Would Add, Extend Badly Needed Judgeships, Supranote 1, at 71.
34
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40 Id
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GENERAL INFORMATION FORM

Submitting Entity: National Conference of Federal Trial Judges

Submitted By: Hon. Frank J. Bailey, Chair, National Conference of Federal Trial Judges

1. Summary of Resolution(s).

This Resolution urges Congress to amend Title 28 of the United States Code to authorize the
appointment of additional bankruptcy judges sufficient to meet the demands within each district;
and for other purposes. Moreover, in the event that Title 28 is not amended in needed time, this
Resolution urges Congress to consider, as recommended by the Judicial Conference of the
United States, a one-year extension of seven judgeships, which includes two positions in
Delaware, two in Florida-Southern, one in Virginia, one in Michigan-Eastern and one in Puerto
Rico.

2. Approval by Submitting Entity.

The National Conference of Federal Trial Judges voted unanimously to sponsor and submit this
Resolution and Report for consideration of the ABA House of Delegates during its business
meeting at the 2016 ABA Annual Meeting on Friday, August 5, 2016. After providing input, the
Judicial Division voted to cosponsor at its JD Council meeting on September 21, 2016. The
Business Law Section also provided input and voted to cosponsor at its Council meeting on
September 8, 2016. Other Judicial Division conferences provided input and voted to cosponsor
at various times thereafter, including the National Conference of State Trial Judges, the National
Conference of Specialized Court Judges, the National Conference of the Administrative Law
Judiciary and the Appellate Judges Conference.

3. Has this or a similar resolution been submitted to the House or Board previously?
No.

4. What existing Association policies are relevant to this Resolution and how would they be
affected by its adoption?

At the 2013 ABA Annual Meeting, the ABA House of Delegates adopted “Recommendation
115,” calling for, among other items, the enactment of comprehensive legislation to authorize
needed permanent and temporary federal judgeships, with particular focus on the federal districts
with identified judicial emergencies so that affected courts may adjudicate all cases in a fair, just
and timely manner. While this policy targeted the Article III judiciary, and Bankruptcy judges
are Article I adjuncts, it also supports the concept that district courts need a full complement of
bankruptcy judges to perform all the functions assigned to them. This Resolution would
complement that existing policy. This Resolution is also fully in sync with Goal [V of the ABA,
to advance the Rule of Law by increasing public understanding of and respect for the rule of law,
the legal process, and the role of the legal profession at home and throughout the world; holding
government accountable under law; working for just laws, including human rights, and a fair
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legal process; assuring meaningful access to justice for all persons; and preserving the
independence of the legal profession and the judiciary.

5. If'this is a late report, what urgency exists which requires action at this meeting of the
House?

N/A

6. Status of Legislation.

H.R.4225, known as the Bankruptcy Judgeship Act of 2015, was introduced in House on
12/10/2015. On 12/10/2015, it was referred to the House Committee on the Judiciary, and on
01/15/2016, it was referred to the Subcommittee on Regulatory Reform, Commercial and
Antitrust Law. There was no further action taken during the 114" Congress and it is unclear will
happen in the next session.

The related Senate bill, S.2448, known as the Bankruptcy Judgeship Act of 2016, was introduced
in the Senate on 01/19/2016. It was then read twice and referred to the Committee on the
Judiciary. There was no further action taken during the 114™ Congress and it is unclear will
happen in the next session.

7. Brief explanation regarding plans for implementation of the policy, if adopted by the House
of Delegates.

The Judicial Division will work with its members, lawyers and judges, along with related ABA
entities and outside entities such as the National Conference of Bankruptcy Judges, to bring this
policy and the importance of amending Title 28 of the United States Code to authorize the
appointment of additional bankruptcy judges sufficient to meet the demands within each district,
to the attention of Congress. With support of the full ABA, the Judicial Division intends to make
this issue a focus of its “Lawyers Conference Day on the Hill” program, at which time members
of the Lawyers Conference will lobby members of Conference on issues of significant
importance to the federal judiciary.

8. Cost to the Association. (Both direct and indirect costs)

None.

9. Disclosure of Interest. (If applicable)

N/A
10. Referrals.
Judicial Division

National Conference of State Trial Judges
National Conference of the Administrative Law Judiciary
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National Conference of Specialized Court Judges
Lawyers Conference

Appellate Judges Conference

Section of Antitrust Law

Section of Administrative Law and Regulatory Practice
Section of Business Law

Criminal Justice Section

Government and Public Sector Lawyers Division
Section of Rights and Social Justice

Section of Labor and Employment Law

Section of Litigation

Solo, Small Firm and General Practice Division

Tort Trial & Insurance Practice Section

Young Lawyers Division

Law Student Division

Standing Committee on the American Judicial System

11. Contact Name and Address Information. (Prior to the meeting. Please include name, address,
telephone number and e-mail address)

Hon. Frank J. Bailey

United States Bankruptcy Judge

District of Massachusetts

John W. McCormack Post Office and Court House
5 Post Office Square

Boston, Massachusetts

02109-3945

T: 617.748.6650
Frank.Bailey@mab.uscourts.gov

Mrs. Felice Schur

Associate Director, Judicial Division
American Bar Association

321 North Clark St., 19th Floor
Chicago, IL 60654

T:312.988.5105
felice.schur@americanbar.org
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12. Contact Name and Address Information. (Who will present the report to the House? Please
include name, address, telephone number, cell phone number and e-mail address.)

Hon. Frank J. Bailey

United States Bankruptcy Judge

District of Massachusetts

John W. McCormack Post Office and Court House
5 Post Office Square

Boston, Massachusetts

02109-3945

T: 617.748.6650
Frank.Bailey@mab.uscourts.gov
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EXECUTIVE SUMMARY

1. Summary of the Resolution

This Resolution urges Congress to amend Title 28 of the United States Code to authorize the
appointment of additional bankruptcy judges sufficient to meet the demands within each district;
and for other purposes. Moreover, in the event that Title 28 is not amended in needed time, this
Resolution urges Congress to consider, as recommended by the Judicial Conference of the
United States, a one-year extension of seven judgeships, which includes two positions in
Delaware, two in Florida-Southern, one in Virginia, one in Michigan-Eastern and one in Puerto
Rico.

2. Summary of the Issue that the Resolution Addresses

The purpose of this Resolution is to encourage Congress to pass legislation which would convert
certain temporary bankruptcy judgeships to permanent positions, and create additional
bankruptcy judgeships where needed, in order to allow the courts to perform their function and to
maintain the administration of justice.

3. Please Explain How the Proposed Policy Position will address the issue

The proposed policy position addresses the issue by calling on Congress to take action on
pending legislation which resolves the issue at stake. The official approval of the ABA is a
powerful voice of support for this issue.

4, Summary of Minority Views

There are no minority views known at this time.
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON THE AMERICAN JUDICIAL SYSTEM
GOVERNMENT AND PUBLIC SECTOR LAWYERS DIVISION
SECTION OF LITIGATION
COMMISSION ON THE AMERICAN JURY
SECTION OF TORT TRIAL AND INSURANCE PRACTICE

REPORT TO THE HOUSE OF DELEGATES
RESOLUTION

RESOLVED, That the American Bar Association urges all state courts to consider the
Recommendations of Call to Action: Achieving Civil Justice for All as appropriate guidance in
their endeavors to achieve demonstrable civil justice improvements with respect to the
expenditure of time and costs to resolve civil cases; and

FURTHER RESOLVED, That the American Bar Association urges all state courts to develop
and implement a civil justice improvements plan to improve the delivery of civil justice guided
by the Recommendations of Call to Action: Achieving Civil Justice for All as endorsed by the
Conference of Chief Justices in 2016; and

FURTHER RESOLVED, That the American Bar Association urges bar associations to promote
the Recommendations of Call to Action: Achieving Civil Justice for All and to collaborate with
judges and lawyers to improve the delivery of civil justice.

Back to TOC
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REPORT
L. Introduction

Everyone deserves access to a legal process that promptly resolves disputes, but high costs,
delays, and complexity plague the American civil justice system. In 2013, the Conference of
Chief Justices (“CCJ”) created a Civil Justice Improvements (“CJI”) Committee to examine the
civil justice system holistically, consider the impact and outside assessments of recent pilot
projects, and develop a comprehensive set of recommendations for civil justice reform to meet
the needs of the 21 century. In 2016, the CJI Committee issued its report, Call to Action:
Achieving Civil Justice for All,' setting forth 13 recommendations, which were endorsed by the
CCIJ and the Conference of State Court Administrators (“COSCA”).2

The Standing Committee on the American Judicial System is the entity within the ABA that shall
“make recommendations to improve and enhance the American judicial system” and assist courts
to prepare for and respond to “threats to the fair, impartial and efficient administration of
justice.” Its Subcommittee on State Courts is specifically directed to maintain liaison with
organizations concerned with judicial reform related to state courts, including the Conference of
Chief Justices and the National Center for State Courts (“NCSC”). In fulfillment of those duties,
SCAIJS drafted this Resolution with the cooperation of the CCJ, NCSC, and IAALS, the Institute
for the Advancement of the American Legal System.

This Resolution urges all state courts to consider the Recommendations of Call to Action:
Achieving Civil Justice for All as appropriate guidance in their endeavors to achieve
demonstrable civil justice improvements with respect to the expenditure of time and costs to
resolve civil cases, It further urges all state courts to develop and implement a civil justice
improvements plan to improve the delivery of civil justice.> The Resolution also urges bar
associations to promote the Recommendations of Call to Action: Achieving Civil Justice for All
and to collaborate with judges and lawyers to improve the delivery of civil justice. While many
of the Recommendations to reduce delay and improve access to justice can be implemented
within existing budgets and under current rules of procedure, others will require steadfast, strong
leadership to achieve these goals. To the extent that implementation of some of the
Recommendations may require additional funding, existing ABA policy urges state, territorial,
and local legislative bodies and governmental agencies to adopt laws and policies that ensure full
and adequate court funding.*

! The majority of this Report is taken from Call 10 Action: Achieving Civil Justice for All, © 2016, National Center
for State Courts.

2 See CCI/COSCA Resolution 8 In Support of the Call to Action and Recommendations of the Civil Justice
Improvements Committee to Improve Civil Justice in State Courts, adopted July 27, 2016.

3 CCJ/COSCA Resolution 8 encourages CCJ and COSCA members to consider Call to Action: Achieving Civil
Justice for All “as a worthy guide for their own state endeavors to improve the delivery of civil justice for all” and
encourages “each state to develop and implement a civil justice improvements plan to improve the delivery of civil
justice.”

42013 AM 10C (adopting Principles for Judicial Administration); see also 2011 AM 302; 2004 AM 107.

1
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1I. Background, Fundamental Principles of the CJI Committee, and Research

State courts and the lawyers that practice in them are well aware of the cost, delay, and
unpredictability of civil litigation. The dramatic rise in self-represented litigants and strained
court budgets from two severe recessions have further hampered the ability of courts to promptly
and efficiently resolve cases. In response, many litigants have begun to seek solutions outside of
the courts and, in some instances, to forgo legal remedies entirely. As a result, public trust and
confidence in the courts have decreased. While these concerns have been raised for more than a
century and continue to worsen in many respects, court leaders in some states have begun to take
concrete steps toward change. They are updating court rules and procedures,’ using technology
to empower litigants and court staff, and rethinking longstanding customs about the process for
resolving civil cases. A dozen states have implemented civil justice reforms over the past five
years, either on a “pilot” or statewide basis. These reforms are encouraging, but limited in scope.

Given the profound challenges facing the civil justice system and the many recent reform efforts,
the CCJ decided the time was right to take the lead in restoring function and faith in a system
that is too important to lose. With the assistance of NCSC and IAALS, the CCJ named a diverse
23-member CJI Committee to research and prepare the recommendations. The members
included trial and appellate court judges, trial and state court administrators, experienced lawyers
representing the plaintiff and defense bars and legal aid, representatives of corporate legal
departments, and legal academics. The CJI Committee was charged with “developing guidelines
and best practices for civil litigation based upon evidence derived from state pilot projects and
from other applicable research, and informed by implemented rule changes and stakeholder
input; and making recommendations as necessary in the area of caseflow management for the
purpose of improving the civil justice system in state courts.”

Throughout the process of developing the recommendations, the CJI Committee followed a set
of eight fundamental principles aimed at achieving demonstrable civil justice improvements that
are consistent with each state’s existing substantive law.

FUNDAMENTAL FRAMEWORK/PRINCIPLES FOR RECOMMENDATIONS:

1. Recommendations should aim to achieve demonstrable improvements with respect to the
expenditure of time and costs to resolve civil cases.

2. Outcomes from recommendations should be consistent with existing substantive law.

3. Recommendations should protect, support, and preserve litigants’ constitutional right to a
civil jury trial and honor procedural due process.

4. Recommendations should be capable of implementation within a broad range of local
legal cultures and practices.

5. Recommendations should be supported by data, experiences of Committee members,
and/or “extreme common sense.”

5 Arizona, Colorado, Minnesota, New Hampshire, and Utah have changed their civil rules and procedures to require
mandatory disclosure of relevant documents, to curb excessive discovery, and to streamline the process for resolving
discovery disputes and other routine motions.
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6. Recommendations should not systematically favor plaintiffs or defendants, types of
litigants, or represented or unrepresented litigants.

7. Recommendations should promote effective and economic utilization of resources while
maintaining basic fairness.

8. Recommendations should enhance public confidence in the courts and the perception of
justice.

The CJI Committee worked for more than 18 months to examine and incorporate insights from
courts around the country. Committee members reviewed existing research on the state of the
civil justice system in American courts and extensive additional fieldwork by NCSC on the
current civil docket; recent reform efforts, including evaluations of a number of state pilot
projects; and technology, process, and organizational innovations.

To inform the deliberations of the CJI Committee, NCSC undertook a multijurisdictional study
of civil caseloads in state courts. The Landscape of Civil Litigation in State Courts focused on
non-domestic civil cases disposed between July 1, 2012 and June 30, 2013 in state courts
exercising civil jurisdiction in 10 urban counties. The dataset, encompassing nearly one million
cases, reflects approximately 5% of civil cases nationally.

The Landscape findings presented a very different picture of civil litigation than most lawyers
and judges envisioned based on their own experiences and on common criticisms of the
American civil justice system. Although high-value tort and commercial contract disputes are
the predominant focus of most debates, collectively they comprised only a small proportion of
the Landscape caseload. Nearly two-thirds (64%) of the caseload was contract cases. The vast
majority of those were debt collection, landlord/tenant, and mortgage foreclosure cases (39%,
27%, and 17%, respectively). An additional 16% of civil caseloads were small claims cases
involving disputes valued at $12,000 or less, and 9% were characterized as “other civil” cases
involving agency appeals and domestic or criminal-related cases. Only 7% were tort cases, and
1% were real property cases.

The composition of contemporary civil caseloads stands in marked contrast to caseloads of two
decades ago. Secondary analysis was undertaken comparing the Landscape data with civil cases
disposed in 1992 in 45 urban general jurisdiction courts. In the 1992 Civil Justice Survey of
State Courts, the ratio of tort to contract cases was approximately 1:1. In the Landscape dataset,
this ratio had increased to 1:7. While population-adjusted contract filings fluctuate somewhat
due to economic conditions, they have generally remained fairly flat over the past 30 years. Tort
cases, in contrast, have largely evaporated.

To the extent that damage awards recorded in final judgments are a reliable measure of the
monetary value of civil cases, the cases in the Landscape dataset involved relatively modest
sums. In contrast to widespread perceptions that much civil litigation involves high-value
commercial and tort cases, only 0.2% had judgments that exceeded $500,000 and only 165 cases
(less than 0.1%) had judgments that exceeded $1 million. Instead, 90% of all judgments entered
were less than $25,000; 75% were less than $5,200.
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Only 4% of cases were disposed by bench or jury trial, summary judgment, or binding
arbitration. The overwhelming majority (97%) of these were bench trials, almost half of which
(46%) took place in small claims or other civil cases. Three-quarters of judgments entered in
contract cases following a bench trial were less than $1,800.

Most cases were disposed without trial. A judgment without a trial was entered in nearly half
(46%) of the Landscape cases, most of which were likely default judgments. One-third of cases
were dismissed (possibly following a settlement, although only 10% were explicitly coded by the
courts as settlements). Summary judgment is a much less favored disposition in state courts
compared to federal courts. Only 1% were disposed by summary judgment. Most of these
would have been default judgments in debt collection cases, but the plaintiff instead chose to
pursue summary judgment, presumably to minimize the risk of post-disposition challenges.

The traditional view of the adversarial system assumes the presence of competent attorneys
zealously representing both parties. One of the most striking findings in the Landscape dataset,
therefore, was the relatively large proportion of cases (76%) in which at least one party was
unrepresented, usually the defendant. Tort cases were the only case type in which attorneys
represented both parties in a majority (64%) of cases. Surprisingly, small claims dockets in the
Landscape courts had an unexpectedly high proportion (76%) of plaintiffs who were represented
by attorneys. This suggests that small claims courts, which were originally developed as a forum
for self-represented litigants to access courts through simplified procedures, have become the
forum of choice for attorney-represented plaintiffs in debt collection cases.

The Recommendations arise from the realities made clear by the Landscape data as well as the
experiences of pilot projects and rule changes around the country. They are founded on the
premise that current civil justice processes are largely not working for litigants. A core
contributing factor is that lawyers often control the pace of litigation, which has led to
unnecessary delays in case resolution. Thus, the first recommendation advocates that courts take
definitive responsibility for managing civil cases from filing to disposition. This includes
effective enforcement of rules and orders designed to promote the just, prompt, and inexpensive
resolution of civil cases. That recommendation is the lynchpin for all that follow.

The concept of effective civil caseflow management is not new. Recognizing that few judges
have the luxury of a caseload small enough to permit individual judicial attention in every case,
the Recommendations promote the expansion of responsibility for managing civil cases from the
judge as an individual to the court as a collective institution. The term “court” encompasses the
entire complement of courthouse personnel—judges, staff, and infrastructure resources including
information technology. This in turn will free the judge to focus on tasks that require the unique
expertise of a judicial officer, such as issuing decisions on dispositive motions and conducting
evidentiary hearings, including bench and jury trials.

The Recommendations also recognize that uniform rules that apply to all civil cases are not
optimally designed for most civil cases. They provide too much process for the vast majority of
cases, including uncontested cases. And they provide too little management for complex cases
that comprise a small proportion of civil caseloads, but which inevitably require a
disproportionate amount of attention from the court. Instead, cases should be “right-sized” and
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triaged into appropriate pathways at filing. However, those pathways should be flexible enough
to permit reassignment if the needs of the case change over time.

The pathway approach described in the Recommendations improves existing court structures and
differentiated case management (“DCM”) systems. Many court systems are currently
characterized by a tiered structure of general and limited jurisdiction courts that limit where civil
cases can be filed based on case type or amount-in-controversy or both. DCM is a rule-based
system that, at varying times after filing, assigns civil cases to case-processing tracks, usually
based on case type or amount-in-controversy. Each DCM track features its own case-processing
rules concerning presumptive deadlines for case events.

Tiered court systems and DCM offer little flexibility once the initial decision has been made
concerning the court in which to file or the assigned DCM track. A case filed in the general
jurisdiction court cannot gain access to procedures or programs offered to cases in the limited
jurisdiction court and vice versa. A case assigned to one DCM track usually cannot be
reassigned later to another track. The rules and procedures for each court or DCM track
typically apply to all cases within that court or track, even if a case would benefit from
management under rules or procedures from another court or track. Furthermore, experience has
found that case type and amount-in-controversy—the two factors most often used to define the
jurisdiction of courts in tiered systems or DCM procedures—do not reliably forecast the amount
of judicial management that each case demands.

For these reasons it is imperative that courts develop rules and procedures for promptly assigning
all cases to pathways designed to give each case the amount of attention that properly fits the
case’s needs. As importantly, courts must implement business practices that ensure that rules
and procedures are enforced. Rules and procedures for each pathway should move each case
toward resolution in an expeditious manner. For example, empirical research shows that fact-
pleading standards and robust mandatory disclosures induce litigants to identify key issues in
dispute more promptly and help inform litigants about the merits of their respective claims and
defenses. Other rules and procedures that have been shown to be effective are presumptive
restrictions on the scope of necessary discovery and strictly enforced deadlines. These promote
completion of key stages of litigation up to and including trials.

It is axiomatic that court rules, procedures, and business practices are critical for maintaining
forward momentum in cases where all litigants are fully engaged in the adversarial process to
resolve their disputed issues. These rubrics are even more critical in the substantial proportion of
civil caseloads comprised of uncontested cases and cases involving large asymmetries in legal
expertise. While most of these cases resolve relatively quickly, the Landscape study makes clear
that significant numbers of cases languish on civil calendars for long periods of time for no
apparent reason. Research shows that poor management of high-volume dockets can especially
affect unrepresented parties.

Guided by the fundamental principles, existing research and that undertaken by NCSC, recent
reform efforts, and lessons learned from their own experience as lawyers, judges, and
administrators, the CJI Committee made 13 recommendations that provide courts with a
roadmap to make justice for all a reality.
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II1. The Recommendations of Call to Action: Achieving Civil Justice for All

Courts must improve how they serve citizens in terms of efficiency, cost, and convenience and
make the court system a more attractive option to achieve justice in civil cases. The 13
recommendations of the CJI Committee provide appropriate guidance for those states desiring to
implement reforms to achieve demonstrable civil justice improvements with respect to the
expenditure of time and costs to resolve civil cases.

The Recommendations of Call to Action: Achieving Civil Justice for All include:

¢ Recommendation 1: Courts must take responsibility for managing civil cases from time
of filing to disposition.

o Recommendation 2: Beginning at the time each civil case is filed, courts must match
resources with the needs of the case.

¢ Recommendation 3: Courts should use a mandatory pathway-assignment system to
achieve right-sized case management.

¢ Recommendation 4: Courts should implement a Streamlined Pathway for cases that
present uncomplicated facts and legal issues and require minimal judicial intervention but
close court supervision.

¢ Recommendation 5: Courts should implement a Complex Pathway for cases that present
multiple legal and factual issues, involve many parties, or otherwise are likely to require
close court supervision.

¢ Recommendation 6: Courts should implement a General Pathway for cases whose
characteristics do not justify assignment to either the Streamlined or Complex Pathway.

¢ Recommendation 7: Courts should develop civil case management teams consisting of a
responsible judge supported by appropriately trained staff.

¢ Recommendation 8: For right-size case management to become the norm, not the
exception, courts must provide judges and court staff with training that specifically
supports and empowers right-sized case management. Courts should partner with bar
leaders to create programs that educate lawyers about the requirements of newly
instituted case management practices.

e Recommendation 9: Courts should establish judicial assignment criteria that are
objective, transparent, and mindful of a judge’s experience in effective case management.

¢ Recommendation 10; Courts must take full advantage of technology to implement right-
size case management and achieve useful litigant-court interaction.

¢ Recommendation 11: Courts must devote special attention to high-volume civil dockets
that are typically composed of cases involving consumer debt, landlord-tenant, and other
contract claims.

¢ Recommendation 12: Courts must manage uncontested cases to assure steady, timely
progress toward resolution.

¢ Recommendation 13: Courts must take all necessary steps to increase convenience to
litigants by simplifying the court-litigant interface and creating on-demand court
assistance services.
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These Recommendations will not be easy to implement. Doing so will require that state courts
and judges take significant institutional and personal responsibility. It will require buy-in from
the lawyers who practice in those courts. Everyone involved in the civil justice system will have
to be open to new rules and procedures and changes that may not always be comfortable at first.
Call to Action: Achieving Civil Justice for All provides useful commentary to assist courts as
they work through the implementation of the Recommendations. Developing a civil justice
improvements plan can serve as a useful tool to guide implementation. Other resources to assist
with implementation include a roadmap, demonstration projects, and technical assistance by
NCSC. However, successful implementation will only be possible through the commitment and
hard work of state court judges, administrators, and staff and with the cooperation of the lawyers
who practice in state courts.

IV. Bar Associations Must Educate Lawyers and Judges

A key to implementing these Recommendations is to persuade civil justice actors that there is a
problem and that lawyers and judges have a shared responsibility to create solutions. When
judges and lawyers honestly confront the facts about the civil justice system, they can work
cooperatively to find ways to make civil litigation affordable, efficient, and fair for all.

The only way for implementation of these Recommendations to be successful is if lawyers, and
not just judges, acknowledge there is a problem and are willing to participate in new methods of
case management with open minds. Lawyers will need to learn new rules and procedures and
implement processes in their own practices to ensure compliance. Lawyers will need to
adequately evaluate cases and obtain relevant documents from their clients in a timely manner in
order to comply with mandatory disclosures and be prepared for case management conferences.
Lawyers will also have to be willing and able to explain to clients why changes are being
implemented and how those changes will ultimately benefit the clients.

Bar associations should partner with judges and court administrators to create CLE programs and
bench/bar conferences that help lawyers understand why changes are being undertaken and what
will be expected of lawyers. Bar associations and other lawyer groups can also educate key
constituencies about the state’s civil justice needs, and the demonstrated effectiveness of these
Recommendations. Advocates for any Recommendations can use the findings, proposals, and
evidence-based resources in Call to Action: Achieving Civil Justice for All to build trust among
legislators, executive branch leaders, and the general public.

Bar associations should also provide training for judges in cooperation with offices of judicial
education or other entities devoted to judicial education. As reforms are implemented, judges
will not only need to learn the new rules and procedures, but will also benefit from training that
enhances their ability to implement the changes, including how to fully utilize technology
improvements, strategies for guiding their staff through transitional periods, and skills for how to
effectively respond if and when they encounter resistance from lawyers. Judges will also benefit
from programs that help them understand why changes are being undertaken, what the
expectations are, and how the reforms will help ensure that the courts are once again the place
where all people feel they can go to have their disputes fairly and promptly resolved.
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V. Conclusion

The ABA should adopt this Resolution, because change is imperative in order for the American
civil justice system to deliver justice in a fair, efficient, timely manner for all people, and the
Recommendations of Call to Action: Achieving Civil Justice for All provide appropriate guidance
to improve the civil justice system.

Respectfully submitted,

Wm. T. (Bill) Robinson III

Chair, Standing Committee on the American Judicial System
February 2017
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APPENDIX

CALL TO ACTION: ACHIEVING CIVIL JUSTICE FOR ALL
Recommendations to the Conference of Chief Justices
by the Civil Justice Improvements Committee, 2016

RECOMMENDATION 1
Courts must take responsibility for managing civil cases from time of filing to disposition.

1.1 Throughout the life of each case, courts must effectively communicate to litigants all
requirements for reaching just and prompt case resolution. These requirements, whether
mandated by rule or administrative order, should at a minimum include a firm date for
commencing trial and mandatory disclosures of essential information.

1.2 Courts must enforce rules and administrative orders that are designed to promote the just,
prompt, and inexpensive resolution of civil cases.

1.3 To effectively achieve case management responsibility, courts should undertake a thorough
statewide civil docket inventory.

COMMENTARY

Our civil justice system has historically expected litigants to drive the pace of civil litigation by
requesting court involvement as issues arise. This often results in delay as litigants wait in line
for attention from a passive court—be it for rulings on motions, a requested hearing, or even
setting a trial date. The wait-for-a-problem paradigm effectively shields courts from
responsibility for the pace of litigation. It also presents a special challenge for self-represented
litigants who are trying to understand and navigate the system. The party-take-the-lead culture
can encourage delay strategies by attorneys, whose own interests and the interests of their clients
may favor delay rather than efficiency. In short, adversarial strategizing can undermine the
achievement of fair, economical, and timely outcomes.

It is time to shift this paradigm. The Landscape of Civil Litigation makes clear that relying on
parties to self-manage litigation is often inadequate. At the core of the Committee’s
Recommendations is the premise that the courts ultimately must be responsible for ensuring
access to civil justice. Once a case is filed in court, it becomes the court’s responsibility to
manage the case toward a just and timely resolution. When we say “courts” must take
responsibility, we mean judges, court managers, and indeed the whole judicial branch, because
the factors producing unnecessary costs and delays have become deeply imbedded in our legal
system. Primary case responsibility means active and continuing court oversight that is
proportionate to case needs. This right-sized case management involves having the most
appropriate court official perform the task at hand and supporting that person with the necessary
technology and training to manage the case toward resolution. At every point in the life of a case,
the right person in the court should have responsibility for the case.

RE: 1.1
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The court, including its personnel and IT systems, must work in conjunction with individual
judges to manage each case toward resolution. Progress in resolving each case is generally tied
both to court events and to judicial decisions. Effective caseflow management involves
establishing presumptive deadlines for key case stages, including a firm trial date. In overseeing
civil cases, relevant court personnel should be accessible, responsive to case needs, and engaged
with the parties—emphasizing efficiency and timely resolution.

RE: 1.2

During numerous meetings, Committee members voiced strong concern (and every participating
trial lawyer expressed frustration) that, despite the existence of well-conceived rules of civil
procedure in every jurisdiction, judges too often do not enforce the rules. These perceptions are
supported by empirical studies showing that attorneys want judges to hold practitioners
accountable to the expectations of the rules. For example, the chart below summarizes results of
a 2009 survey of the Arizona trial bar about court enforcement of mandatory disclosure rules.

Surely, whenever it is customary to ignore compliance with rules “designed to secure the just,
speedy, and inexpensive determination of every action and proceeding,”7 cost and delay in civil
litigation will continue.

RE: 1.3

Courts cannot meaningfully address an issue without first knowing its contours. Analyzing the
existing civil caseload provides these contours and gives court leaders a basis for informed
decisions about what needs to be done to ensure civil docket progression.

RECOMMENDATION 2
Beginning at the time each civil case is filed, courts must match resources with the needs of the
case.

COMMENTARY

Virtually all states have followed the federal model and adopted a single set of rules, usually
similar and often identical to the federal rules, to govern procedure in civil cases. Unfortunately,
this pervasive one-size-fits-all approach too often fails to recognize and respond effectively to
individual case needs.

The one-size-fits-all mentality exhibits itself at multiple levels. Even where innovative rules are
implemented with the best of intentions, judges often continue to apply the same set of rules and
mindset to the cases before them. When the same approach is used in every case, judicial and
staff resources are misdirected toward cases that do not need that kind of attention. Conversely,
cases requiring more assistance may not get the attention they require because they are lumped in
with the rest of the cases and receive the same level of treatment. Hence, the civil justice system
repeatedly imposes unnecessary, time-consuming steps, making it inaccessible for many
litigants.

Courts need to move beyond monolithic methods and recognize the importance of adapting court

process to case needs. The Committee calls for a “right sizing” of court resources. Right sizing
aligns rules, procedures, and court personnel with the needs and characteristics of similarly

2
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situated cases. As a result, cases get the amount of process needed—no more, no less. With right
sizing, judges tailor their oversight to the specific needs of cases. Administrators align court
resources to case requirements —coordinating the roles of judges, staff, and infrastructure.

With the advent of e-filing, civil cover sheets, and electronic case management systems, courts
can use technology to begin to right size case management at the time of filing. Technology can
also help identify later changes in a case’s characteristics that may justify management
adjustments.

This recommendation, together with Recommendation 1, add up to an imperative: Every case
must have an appropriate plan beginning at the time of filing, and the entire court system must
execute the plan until the case is resolved.

RECOMMENDATION 3
Courts should use a mandatory pathway-assignment system to achieve right-sized case
management.

3.1 To best align court management practices and resources, courts should utilize a three-
pathway approach: Streamlined, Complex, and General.

3.2 To ensure that court practices and resources are aligned for all cases throughout the life of the
case, courts must triage cases at the time of filing based on case characteristics and issues.

3.3 Courts should make the pathway assignments mandatory upon filing.

3.4 Courts must include flexibility in the pathway approach so that a case can be transferred to a
more appropriate pathway if significant needs arise or circumstances change.

3.5 Alternative dispute resolution mechanisms can be useful on any of the pathways provided
that they facilitate the just, prompt, and inexpensive disposition of civil cases.

COMMENTARY

The premise behind the pathway approach is that different types of cases need different levels of
case management and different rules-driven processes. Data and experience tell us that cases can
be grouped by their characteristics and needs. Tailoring the involvement of judges and
professional staff to those characteristics and needs will lead to efficiencies in time, scale, and
structure. To achieve these efficiencies, it is critical that the pathway approach be implemented at
the individual case level and consistently managed on a systemwide basis from the time of filing.

Implementing this right-size approach is similar to, but distinct from, differentiated case
management. DCM is a longstanding case management technique that applies different rules and
procedures to different cases based on established criteria. In some jurisdictions the track
determination is made by the judge at the initial case management conference. Where assignment
to a track is more automatic or administratively determined at the time of filing, it is usually
based merely on case type or amount-in-controversy. There has been a general assumption that a
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majority of cases will fall in a middle track, and it is the exceptional case that needs more or less
process.

While the tracks and their definitions may be in the rules, it commonly falls upon the judges to
assign cases to an appropriate track. Case automation or staff systems are rarely in place to
ensure assignment and right-sized management, or to evaluate use of the tracking system. Thus,
while DCM is an important concept upon which these Recommendations build, in practice it has
fallen short of its potential. The right-sized case management approach recommended here
embodies a more modern approach than DCM by (1) using case characteristics beyond case type
and amount-in-controversy, (2) requiring case triaging at time of filing, (3) recognizing that the
great majority of civil filings present uncomplicated facts and legal issues, and (4) requiring
utilization of court resources at all levels, including non-judicial staff and technology, to manage
cases from the time of filing until disposition.

RE: 3.2

Right-sized case management emphasizes transparent application of case triaging early and
throughout the process with a focus on case characteristics all along the way. Pathway
assignment at filing provides the opportunity for improved efficiencies because assignment does
not turn on designation by the judge at a case management conference, which may not occur or
be needed in every case. Entry point triage can be accomplished by non-judicial personnel, based
upon the identified case characteristics and through the use of more advanced technology and
training. Triage is done more effectively early in the process, with a focus on case issues and not
only on case type or monetary value.

RE: 3.3

There has been much experimentation around the country with different processes for case
designation upon filing, particularly for cases with simpler issues. Courts and parties invariably
underutilize (and sometimes ignore) innovations that are voluntary. Hence, the Committee
recommends mandatory application of a triage-to-pathway system. When all civil cases are
subject to this right-sized treatment, courts can achieve maximum cost-saving and timesaving
benefits.

RE: 3.4

While mandatory assignment is critical, the Committee recognizes that right sizing is dynamic. It
contemplates that a case may take an off ramp to another pathway as a case unfolds and issues
change. This flexibility comes from active participation of the court and litigants in assessing
case needs and ensuring those needs are met.

RE: 3.5

In some jurisdictions, the availability of alternative dispute resolution (ADR) mechanisms is
viewed as an invaluable tool for litigants to resolve civil cases quickly and less expensively than
traditional court procedures. In others, it is viewed as an expensive barrier that impedes access to
a fair resolution of the case. To the extent that ADR provides litigants with additional options for
resolving cases, it can be employed on any of the pathways, but it is imperative that it not be an
opportunity for additional cost and delay.
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RECOMMENDATION 4
Courts should implement a Streamlined Pathway for cases that present uncomplicated facts and
legal issues and require minimal judicial intervention but close court supervision.

4.1 A well-established Streamlined Pathway conserves resources by automatically calendaring
core case processes. This approach should include the flexibility to allow court involvement
and/or management as necessary.

4.2 At an early point in each case, the court should establish deadlines to complete key case
stages including a firm trial date. The recommended time to disposition for the Streamlined
Pathway is 6 to 8 months.

4.3 To keep the discovery process proportional to the needs of the case, courts should require
mandatory disclosures as an early opportunity to clarify issues, with enumerated and limited
discovery thereafter.

4.4 Judges must manage trials in an efficient and time-sensitive manner so that trials are an
affordable option for litigants who desire a decision on the merits.

COMMENTARY

Streamlined civil cases are those with a limited number of parties, routine issues related to
liability and damages, few anticipated pretrial motions, limited need for discovery, few
witnesses, minimal documentary evidence and anticipated trial length of one to two days.
Streamlined pathway cases would likely include these case types: automobile tort, intentional
tort, premises liability, tort-other, insurance coverage claims arising out of claims listed above,
landlord/tenant, buyer plaintiff, seller plaintiff, consumer debt, other contract, and appeals from
small claims decisions. For these simpler cases, it is critical that the process not add costs for the
parties, particularly when a large percentage of cases end early in the pretrial process.
Significantly, the Landscape of Civil Litigation informs us that 85 percent of all civil case filings
fit within this category.

RE: 4.1

The Streamlined Pathway approach recognizes resource limits. Resource intensive processes like
case management conferences are rarely necessary in simple cases. Instead, the court should
establish by rule presumptive deadlines for the completion of key case stages and monitor
compliance through a management system powered by technology. At the same time, the process
should be flexible and allow court involvement, including judges, as necessary. For example, a
case manager or judge can schedule a management conference to address critical issues that
might crop up in an initially simple case.

RE: 4.2

Too many simple cases languish on state court dockets, without forward momentum or
resolution. At or soon after filing, the court should send the parties notice of the presumptive
deadlines for key case stages, including a firm trial date. The parties may always come to the
court to fashion a different schedule if there is good cause. This pathway contemplates
conventional fact finding by either the court or a jury, with a judgment on the record and the
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ability to appeal. Because this process is intended for the vast majority of cases in the state
courts, it is important that the process ensure a final judgment and right to appeal to safeguard
the rights of litigants and to gain buy-in from attorneys.

RE: 4.3

Mandatory disclosures provide an important opportunity in streamlined cases to focus the parties
and discovery early in the case. With robust, meaningful initial disclosures, the parties can then
decide what additional discovery, if any, is necessary. The attributes of streamlined cases put
them in this pathway for the very reason that the nature of the dispute is not factually complex.
Thus, streamlined rules should include presumptive discovery limits, because such limits build in
proportionality. Where additional information is needed to make decisions about trial or
settlement, the parties can obtain additional discovery with a showing of good cause.
Presumptive discovery maximums have worked well in various states, including Utah and Texas,
where there are enumerated limits on deposition hours, interrogatories, requests for production,
and requests for admission.

RE: 44

While the vast majority of cases are resolved without trial, if parties in a Streamlined Pathway
case want to go to trial, the court should ensure that option is accessible. Because trial is a costly
event in litigation, it is critical that trials be managed in a time-sensitive manner. Once a trial
begins in a case, the trial judge should give top priority to trial matters, making presentation of
evidence and juror time fit into full and consecutive days of business. A thorough pretrial
conference can address outstanding motions and evidentiary issues so that time is not wasted and
a verdict can be reached in one or two days.

RECOMMENDATION 5
Courts should implement a Complex Pathway for cases that present multiple legal and factual
issues, involve many parties, or otherwise are likely to require close court supervision.

5.1 Courts should assign a single judge to complex cases for the life of the case, so they can be
actively managed from filing through resolution.

5.2 The judge should hold an early case management conference, followed by continuing
periodic conferences or other informal monitoring.

5.3 At an early point in each case, the judge should establish deadlines for the completion of key
case stages, including a firm trial date.

5.4 At the case management conference, the judge should also require the parties to develop a
detailed discovery plan that responds to the needs of the case, including mandatory disclosures,
staged discovery, plans for the preservation and production of electronically stored information,
identification of custodians, and search parameters.

5.5 Courts should establish informal communications with the parties regarding dispositive

motions and possible settlement, so as to encourage early identification and narrowing of the
issues for more effective briefing, timely court rulings, and party agreement.

6
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5.6 Judges must manage trials in an efficient and time-sensitive manner so that trials are an
affordable option for litigants who desire a decision on the merits.

COMMENTARY

The Complex Pathway provides right-sized process for those cases that are complicated in a
variety of ways. Such cases may be legally complex or logistically complex, or they may involve
complex evidence, numerous witnesses, and/or high interpersonal conflict. Cases in this pathway
may include multi-party medical malpractice, class actions, antitrust, multi-party commercial
cases, securities, environmental torts, construction defect, product liability, and mass torts. While
these cases comprise a very small percentage (generally no more than 3%) of most civil dockets,
they tend to utilize the highest percentage of court resources.

Some jurisdictions have developed a variety of specialized courts, such as business courts,
commercial courts, and complex litigation courts. They often employ case management
techniques recommended for the Complex Pathway in response to longstanding recognition of
the problems complex cases can pose for effective civil case processing. While implementation
of a mandatory pathway assignment system may not necessarily replace a specialized court with
the Complex Pathway, courts should align their case assignment criteria for the specialized court
to those for the Complex Pathway. As many business and commercial court judges have
discovered, not all cases featuring business-to-business litigants or issues related to commercial
transactions require intensive case management. Conversely, some cases that do not meet the
assignment criteria for a business or commercial court do involve one or more indicators of
complexity and should receive close individual attention.

RE: 5.1

To ensure proportionality for complex cases, a single judge should be assigned for the life of
these cases. Judges can do much to prevent undue cost and delay. A one-judge-from-filing-
through-resolution policy preserves judicial resources by avoiding the need for a fresh learning
curve whenever a complex case returns to court for a judicial ruling. The parties are also better
served if a single judge is engaged on a regular basis. During the course of the case, attorneys
can build upon prior communications rather than repeat them.

RE: 5.2

Research and experience confirms the importance of having a mandatory case management
conference early in the life of complex cases. Case conferences provide an ideal opportunity to
narrow the issues, discuss and focus dispositive motions prior to filing, and identify and address
discovery issues before they grow into disputes. Periodic communications with the court create
the opportunity for settlement momentum and reassessment of pathway designation if
complexities are eliminated. For the Colorado Civil Access Pilot Project, the focus on early,
active, and ongoing judicial management of complex cases was essential and received more
positive feedback than any other part of the project.

RE: 5.3
Cases in which the parties are held accountable for completing necessary pretrial tasks tend to
resolve more quickly. The longer a case goes on, the more it costs. Effective oversight and
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enforcement of deadlines by a vigilant civil case management team can significantly reduce cost
and delay.

RE: 5.4

Once a discovery plan is determined, the court must continue to monitor progress over the course
of discovery. Everyone involved in the litigation, and particularly the court, has a continuing
responsibility to move the case forward according to established plans and proportionality
principles. Litigation expense in complex lawsuits, especially discovery costs, easily can spin out
of control absent a shepherding hand and guiding principles. Thus, proportionality must be a
guiding standard in discovery and the entire pretrial process to ensure that the case does not
result in undue cost and delay.

While proportionality is a theme that runs across all of the pathways, in the complex pathway
this concept is more surgical. Given the complexities inherent in these cases, proportionality
standards should be applied to rein in time and expense while still recognizing that some legal
and evidentiary issues require time to sort out.

Mandatory disclosures can also play a critical role in identifying the issues in the litigation early,
so that additional discovery can be tailored and proportional, although it is possible that the
disclosures, like some discovery, will need to occur in phases.

RE: 5.5

Courts should utilize informal processes, such as conference calls with counsel, to encourage
narrowing of the issues and concise briefing that in turn can promote more efficient and effective
rulings by the court.

RE: 5.6

Judges must lead the effort to avoid unnecessary time consumption during trials. A robust
pretrial conference should address outstanding motions and evidentiary issues so that the trial
itself is conducted as efficiently as possible. The court and the parties should consider agreeing
to time limits for trial segments. Once a trial begins, the trial judge should give top priority to
trial matters, making presentation of evidence and juror time fit into full and consecutive days of
business.

RECOMMENDATION 6
Courts should implement a General Pathway for cases whose characteristics do not justify
assignment to either the Streamlined or Complex Pathway.

6.1 At an early point in each case, the court should establish deadlines for the completion of key
case stages including a firm trial date. The recommended time to disposition for the General
Pathway is 12 to 18 months.

6.2 The judge should hold an early case management conference upon request of the parties. The
court and the parties must work together to move these cases forward, with the court having the
ultimate responsibility to guard against cost and delay.
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6.3 Courts should require mandatory disclosures and tailored additional discovery.

6.4 Courts should utilize expedited approaches to resolving discovery disputes to ensure cases in
this pathway do not become more complex than they need to be.

6.5 Courts should establish informal communications with the parties regarding dispositive
motions and possible settlement, so as to encourage early identification and narrowing of the
issues for more effective briefing, timely court rulings, and party agreement.

6.6 Judges must manage trials in an efficient and time-sensitive manner so that trials are an
affordable option for litigants who desire a decision on the merits.

COMMENTARY

Like the other pathways, the goal of the General Pathway is to determine and provide “right-
sized” resources for timely disposition. The General Pathway provides the right amount of
process for the cases that are not simple, but also are not complex. Thus, General Pathway cases
are those cases that are principally identified by what they are not, as they do not fit into either
the Streamlined Pathway or the Complex Pathway. Nevertheless, the General Pathway is not
another route to “litigation as we know it.”” Like the streamlined cases, discovery and motions for
these cases can become disproportionate, with efforts to discover more than what is needed to
support claims and defenses. The goal for this pathway is to provide right-sized process with
increased judicial involvement as needed to ensure that cases progress toward efficient
resolution.

As with the other case pathways, at an early point in each case courts should set a firm trial date.
Proportional discovery, initial disclosures, and tailored additional discovery are also essential for
keeping General Pathway cases on track.

RE: 6.1 to 6.3

The cases in the General Pathway may need more active management than streamlined cases. A
judge may need to be involved from the beginning to understand unusual issues in the case,
discuss the anticipated pretrial path, set initial parameters for discovery, and be available to
resolve disputes as they arise. The court and the parties can then work together to move these
cases forward, with the court having the ultimate responsibility to guard against cost and delay.

A court’s consistent and clear application of proportionality principles early in cases can have a
leavening eiffect on discovery decisions made in law offices. Parties and attorneys typically

make their decisions about what discovery to do next without court involvement. A steady court
policy with respect to proportionality provides deliberating parties and attorneys with guidance.

RE: 6.4 to 6.5

As in the Complex Pathway, courts should utilize informal processes, such as conference calls
with counsel, to encourage narrowing of the issues and concise briefing that in turn can promote
more efficient and effective rulings by the court. In addition, an in-person case management
conference can play a critical role in reducing cost and delay by affording the judge and parties
the opportunity to have an in-depth discussion regarding the issues and case needs.
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Without doubt, alternative dispute resolution (ADR) is an important development in modern civil
practice. However, to avoid it becoming an unnecessary hurdle or cost escalator, its
appropriateness should be considered on a case-by-case basis. That said, settlement discussions
are a critical aspect of case management, and the court should ensure that there is a discussion of
settlement at an appropriate time, tailored to the needs of the case.

RE: 6.6
As with the other pathways, trial judges play a crucial role in containing litigation costs and
conserving juror time by making time management a high priority once a trial begins.

RECOMMENDATION 7
Courts should develop civil case management teams consisting of a responsible judge supported
by appropriately trained staff.

7.1 Courts should conduct a thorough examination of their civil case business practices to
determine the degree of discretion required for each management task. These tasks should be
- performed by persons whose experience and skills correspond with the task requirements.

7.2 Courts should delegate administrative authority to specially trained staff to make routine case
management decisions.

COMMENTARY

Recommendation 1 sets forth the fundamental premise that courts are primarily responsible for
the fair and prompt resolution of each case. This is not the responsibility of the judge alone.
Active case management at its best is a team effort aided by technology and appropriately trained
and supervised staff. The Committee rejects the proposition that a judge must manage every
aspect of a case after its filing. Instead, the Committee endorses the proposition that court
personnel, from court staff to judge, be utilized to act at the “top of their skill set.”

Team case management works. Utah’s implementation of team case management resulted in a 54
percent reduction in the average age of pending civil cases from 335 days to 192 days (and a 54
percent reduction for all case types over that same period) despite considerably higher caseloads.
In Miami, team case management resulted in a 25 percent increase in resolved foreclosure cases
compared consistently at six months, twelve months, and eighteen months during the foreclosure
crisis, and the successful resolution of a 50,000 case backlog. Specialized business courts across
the country use team case management with similar success. In Atlanta, business court efforts
resulted in a 65 percent faster disposition time for complex contract cases and a 56 percent faster
time for complex business tort cases.

RE: 7.1

Using court management teams effectively requires that the court conduct a thorough
examination of civil case business practices to determine the degree of discretion required for
each. Based upon that examination, courts can develop policies and practices to identify case
management responsibilities appropriately assignable to professional court staff or automated
processes. Matching management tasks to the skill level of the personnel allows administrators to
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execute protocols and deadlines and judges to focus on matters that require judicial discretion.
Evaluating what is needed and who should do it brings organization to the system and minimizes
complexities and redundancies in court structure and personnel.

RE: 7.2
Delegation and automation of routine case management responsibilities will generate time for
judges to make decisions that require their unique authority, expertise, and discretion.

RECOMMENDATION 8

For right-size case management to become the norm, not the exception, courts must provide
judges and court staff with training that specifically supports and empowers right-sized case
management. Courts should partner with bar leaders to create programs that educate lawyers
about the requirements of newly instituted case management practices.

COMMENTARY

Judicial training is not a regular practice in every jurisdiction. To improve, and in some instances
reengineer, civil case management, jurisdictions should establish a comprehensive judicial
training program. The Committee advocates a civil case management-training program that
includes web-based training modules, regular training of new judges and sitting judges, and a
system for identifying judges who could benefit from additional training.

Accumulated learning from the private sector suggests that the skill sets required for staff will
change rapidly and radically over the next several years. Staff training must keep up with the
impact of technology improvements and consumer expectations. For example, court staff should
be trained to provide appropriate help to self-represented litigants. Related to that, litigants
should be given an opportunity to perform many court transactions online. Even with well-
designed websites and interfaces, users can become confused or lost while trying to complete
these transactions. Staff training should include instruction on answering user questions and
solving user process problems.

The understanding and cooperation of lawyers can significantly influence the effectiveness of
any pilot projects, rule changes, or case management processes that court leaders launch. Judges
and court administrators must partner with the bar to create CLE programs and bench/bar
conferences that help practitioners understand why changes are being undertaken and what will
be expected of lawyers. Bar organizations, like the judicial branch, must design and offer
education programs to inform their members about important aspects of the new practices being
implemented in the courts.

RECOMMENDATION 9
Courts should establish judicial assignment criteria that are objective, transparent, and mindful of
a judge’s experience in effective case management.

COMMENTARY

The Committee recognizes the variety of legal cultures and customs that exist across the breadth
of our country. Given the case management imperatives described in these Recommendations,
the Committee trusts that all court leaders will make judicial competence a high priority. Court

11
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leaders should consider a judge’s particular skill sets when assigning judges to preside over civil
cases. For many years, in most jurisdictions, the sole criterion for judicial assignment was
seniority and a judge’s request for an assignment. The judge’s experience or training were not
top priorities.

To build public trust in the courts and improve case management effectiveness, it is incumbent
upon court leaders to avoid politicization of the assignment process. In assigning judges to
various civil case dockets, court leaders should consider a composite of factors including (1)
demonstrated case management skills, (2) litigation experience, (3) previous training, (4)
specialized knowledge, (5) interest, (6) reputation with respect to neutrality, and (6) professional
standing within the trial bar.

RECOMMENDATION 10
Courts must take full advantage of technology to implement right-sized case management and
achieve useful litigant-court interaction.

10.1 Courts must use technology to support a court-wide, teamwork approach to case
management.

10.2 Courts must use technology to establish business processes that ensure forward momentum
of civil cases.

10.3 To measure progress in reducing unnecessary cost and delay, courts must regularly collect
and use standardized, real-time information about civil case management.

10.4 Courts should use information technology to inventory and analyze their existing civil
dockets.

10.5 Courts should publish measurement data as a way to increase transparency and
accountability, thereby encouraging trust and confidence in the courts.

COMMENTARY

This recommendation is fundamental to achieving effective case management. To implement
right-sized case management, courts must have refined capacities to organize case data, notify
interested persons of requirements and events, monitor rules compliance, expand litigant
understanding, and prompt judges to take necessary actions. To meet these urgent needs, courts
must fully employ information technologies to manage data and business processes. It is time for
courts to catch up with the private sector. The expanding use of online case filing and electronic
case management is an important beginning, but just a beginning. Enterprises as diverse as
commercial air carriers, online retailers, and motor vehicle registrars have demonstrated ways to
manage hundreds of thousands of transactions and communications. What stands in the way of
courts following suit? If it involves lack of leadership, the Committee trusts that this Report and
these Recommendations will embolden chief justices and state court administrators to fill that
void.

RE: 10.1
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Modern data management systems and court-oriented innovations, such as e-filing, e-scheduling,
e-service, and e-courtesy, provide opportunities for personnel coordination not only within
courthouses but also across entire jurisdictions.

RE: 10.2

To move cases efficiently towards resolution, case management automation should, at a
minimum, (1) generate deadlines for case action based on court rules, (2) alert judges and court
staff to missed deadlines, (3) provide digital data and searchable options for scheduled events,
and (4) trigger appropriate compliance orders. Courts should seek to upgrade their current
software to achieve that functionality and include those requirements when they acquire new
software.

RE: 10.3

Experience and research tell us that one cannot manage what is unknown. Smart data collection
is central to the effective administration of justice and can significantly improve decision
making.

Although court administrators appreciate the importance of recordkeeping and performance
measurement, few judges routinely collect or use data measurements or analytical reports. As
made clear in previous Recommendations, the entire court system acting as a team must collect
and use data to improve civil caseflow management and reduce unnecessary costs and delay.
This can be accomplished by enlisting court system actors at different levels and positions in
developing the measurement program, by communicating the purpose and importance of the
information to all court staff, and by appointing a responsible oversight officer to ensure
accuracy and consistency.

Courts must systematically collect data on two types of measures. The first is descriptive
information about the court’s cases, processes, and people. The second is court performance
information, dictated by defined goals and desired outcomes.

To promote comparability and analytical capacity, courts must use standardized performance
measures, such as CourTools, as the presumptive measures, departing from them only where
there is good reason to do so. Consistency—in terms of what data are collected, how they are
collected, and when they are collected—is essential for obtaining valid measures upon which the
court and its stakeholders can rely.

RE: 10.4

As mentioned above, one cannot manage what is unknown. This is true at both the macro and the
micro levels. A “30,000 foot” view allows court personnel to consider the reality of their
caseload when making management decisions. As the Landscape of Civil Litigation provided the
CJI Committee a representative picture of civil caseloads nationally, each court system should
gain a firm understanding of its current civil case landscape. Using technology for this purpose
will increase the ability of courts to take an active, even a proactive, approach to managing for
efficiency and effectiveness.
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An inventory should not be a one-time effort. Courts can regularly use inventories to gauge the
effectiveness of previous management efforts and “get ahead” of upcoming caseload trends.

RE: 10.5

The NCSC and the Justice at Stake consortium commissioned a national opinion survey to
identify what citizens around the country think about courts and court funding. The ultimate
purpose of the project, entitled Funding Justice: Strategies and Messages for Restoring Court
Funding, was to create a messaging guide to help court leaders craft more effective
communications to state policymakers and the general public about the functions and resource
needs of courts. Citizen focus groups indicated that certain narratives tend to generate more
positive public attitudes to courts. These include (1) courts are effective stewards of resources,
(2) the courts’ core mission is delivery of fair and timely justice, and (3) courts are transparent
about how their funding is spent. In light of these findings, the Committee believes that smart
civil case management, demonstrated by published caseflow data, can lead to increased public
trust in the courts.

RECOMMENDATION 11
Courts must devote special attention to high-volume civil dockets that are typically composed of
cases involving consumer debt, landlord-tenant, and other contract claims.

11.1 Courts must implement systems to ensure that the entry of final judgments complies with
basic procedural requirements for notice, standing, timeliness, and sufficiency of documentation
supporting the relief sought.

11.2 Courts must ensure that litigants have access to accurate and understandable information
about court processes and appropriate tools such as standardized court forms and checklists for
pleadings and discovery requests.

11.3 Courts should ensure that the courtroom environment for proceedings on high-volume
dockets minimizes the risk that litigants will be confused or distracted by over-crowding,
excessive noise, or inadequate case calls.

11.4 Courts should, to the extent feasible, prevent opportunities for self-represented persons to
become confused about the roles of the court and opposing counsel.

COMMENTARY

State court caseloads are dominated by lower-value contract and small claims cases rather than
high-value commercial or tort cases. Many courts assign these cases to specialized court
calendars such as landlord/tenant, consumer debt collection, mortgage foreclosure, and small
claims dockets. Many of these cases exhibit similar characteristics. For example, few cases are
adjudicated on the merits, and almost all of those are bench trials. Although plaintiffs are
generally represented by attorneys, defendants in these cases are overwhelmingly self-
represented, creating an asymmetry in legal expertise that, without effective court oversight, can
easily result in unjust case outcomes. Although most cases would be assigned to the Streamlined
Pathway under these Recommendations, courts should attend to signs that suggest a case might

14



102

benefit from additional court involvement. Indicators can include the raising of novel claims or
defenses that merit closer scrutiny.

RE: 11.1

Recent federal investigations and agency studies have found widespread instances of judgments
entered in cases in which the defendant did not receive notice of the complaint or the plaintiff
failed to demonstrate standing to bring suit or adequate documentation of compliance with
statutory requirements for timeliness or the basis for the relief sought. Courts have an obligation
to implement practices that prevent such abuse.

RE: 11.2

This recommendation complements Recommendation 13 with respect to making court services
more accessible to litigants. Self-represented litigants need access to accurate information about
court processes, including trained court staff that can help them navigate the civil justice system.
This information should be available electronically or in person at the courthouse, and at other
sites where litigants can receive free assistance. Standardized forms should use plain English and
include check-off lists for basic claim elements, potential common defenses, and the ability to
assert counter-claims.

RE: 11.3

Courts often employ block calendaring on high-volume dockets in which large numbers of cases
are scheduled for the same period of time. The result is often overcrowded, noisy, and potentially
chaotic environments in which litigants may not hear their case when it is called or may become
distracted by competing activities in the courtroom. Frequently, courts sequence cases after the
initial call to benefit attorneys, resulting in long wait times for self-represented litigants. The use
of electronic sign-in systems can help ensure that litigants are not mistakenly overlooked and that
their cases are heard in a timely manner.

RE: 11.4

Self-represented litigants often lack understanding about the respective roles of the court and
opposing counsel. They may acquiesce to opposing counsel demands because they mistakenly
assume that the opposing counsel is connected to the court. As a result, judges may not obtain
complete information from both sides to ensure a legally correct judgment on the facts and the
law. Self-represented litigants also may not appreciate the far-reaching implications of agreeing
to settle a case (e.g., dismissal, entry of judgment). To curb misunderstandings, courts should
provide clear physical separation of counsel from court personnel and services, and standardized
guidelines to all litigants and counsel concerning how settlement negotiations are conducted and
the consequences of settlement. Before accepting settlements, judges should ascertain that both
parties understand the agreement and its implications.

RECOMMENDATION 12
Courts must manage uncontested cases to assure steady, timely progress toward resolution.

12.1 To prevent uncontested cases from languishing on the docket, courts should monitor case

activity and identify uncontested cases in a timely manner. Once uncontested status is confirmed,
courts should prompt plaintiffs to move for dismissal or final judgment.
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12.2 Final judgments must meet the same standards for due process and proof as contested cases.

COMMENTARY

Uncontested cases comprise a substantial proportion of civil caseloads. In the Landscape of Civil
Litigation in State Courts, the NCSC was able to confirm that default judgments comprised 20
percent of dispositions, and an additional 35 percent of cases were dismissed without prejudice.
Many of these cases were abandoned by the plaintiff, or the parties reached a settlement but
failed to notify the court. Other studies of civil caseloads also suggest that uncontested cases
comprise a substantial portion of civil cases (e.g., 45 percent of civil cases subject to the New
Hampshire Proportional Discovery/ Automatic Disclosure (PAD) Rules, 84 percent of civil cases
subject to Utah Rule 26). Without effective oversight, these cases can languish on court dockets
indefinitely. For example, more than one-quarter of the Landscape cases that were dismissed
without prejudice were pending at least 18 months before they were dismissed.

RE 12.1

To resolve uncontested matters promptly yet fairly requires focused court action. Case
management systems should be configured to identify uncontested cases shortly after the
deadline for filing an answer or appearance has elapsed. If the plaintiff fails to file a timely
motion for default or summary judgment, the court should order the plaintiff to file such a
motion within a specified period of time. If such a motion is not filed, the court should dismiss
the case for lack of prosecution. The court should monitor compliance with the order and carry
out enforcement as needed.

RE 12.2

Recent studies of consumer debt collection, mortgage foreclosure, and other cases that are
frequently managed on high-volume dockets found that judgments entered in uncontested cases
were often invalid. In many instances, the plaintiff failed to provide sufficient notice of the suit
to the defendant. Other investigations found that plaintiffs could not prove ownership of the debt
or provide accurate information about the amount owed. To prevent abuses, courts should
implement rules to require or incentivize process servers to use smart technology to document
service location and time. Courts should also require plaintiffs to provide an affidavit and
supporting documentation of the legitimacy of the claim with the motion for default or summary
judgment. Before issuing a final judgment, the court should review those materials to ensure that
the plaintiff is entitled to the relief sought.

RECOMMENDATION 13
Courts must take all necessary steps to increase convenience to litigants by simplifying the court-
litigant interface and creating on-demand court assistance services.

13.1 Courts must simplify court-litigant interfaces and screen out unnecessary technical
complexities to the greatest extent possible.

13.2 Courts should establish Internet portals and stand-alone kiosks to facilitate litigant access to
court services.
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13.3 Courts should provide real-time assistance for navigating the litigation process.

13.4 Judges should promote the use of remote audio and video services for case hearings and
case management meetings.

COMMENTARY

The importance of “access to substantive justice” is inherent in the mission of the CJI Committee
and underpins all of these Recommendations. Recommendation 13 addresses “access” in terms
of making the civil justice system less expensive and more convenient to the public.

To mitigate access problems, we must know what they are. We also need to know how the public
wants us to fix them. A national poll by NCSC in 2014 found that a high percentage of
responders thought courts were not doing enough to help self-represented litigants, were out of
touch, and were not using technology effectively. Responders frequently cited the time required
to interact with the courts, lack of available ADR, and apprehensiveness in dealing with court
processes. The poll found strong support for a wide array of online services, including a capacity
for citizens to ask questions online about court processes.

RE: 13.1

Courts should simplify court forms and develop online “intelligent forms™ that enable litigants to
create pleadings and other documents in a manner that resembles a Turbo Tax interactive
dialogue. Forms should be available in languages commonly spoken in the jurisdiction.
Processes associated with the forms (attaching documents, making payments, etc.) should be
simplified as much as possible.

RE: 13.2

To improve citizen understanding of court services, courts should install information stations
inside and outside of courthouses as well as online. To expand the availability of important court
information, courts might partner with private enterprises and public service providers, such as
libraries and senior centers, to install interactive, web-based, court business portals at the host
locations.

RE: 13.3

Courts should create online, real-time court assistance services, such as online chat services, and
800-number help lines. Litigant assistance should also include clear signage at court facilities to
guide litigants to any on-site navigator personnel. Online resolution programs also offer
opportunities for remote and real-time case resolution.

RE: 134

Vast numbers of self-represented litigants navigate the civil justice system every year. However,
travel costs and work absences associated with attending a court hearing can deter self-
represented litigants from effectively pursuing or defending their legal rights. The use of remote
hearings has the potential to increase access to justice for low-income individuals who have to
miss work to be at the courthouse on every court date. Audio or videoconferencing can mitigate
these obstacles, offering significant cost savings for litigants and generally resulting in increased
access to justice through courts that “extend beyond courthouse walls.”
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The growing prevalence of smart phones enables participants to join audio or videoconferences
from any location. To the extent possible and appropriate, courts should expand the use of
telephone communication for civil case conferences, appearances, and other straightforward case
events.

If a hearing or case event presents a variety of complexities, remote communication capacities
should expand to accommodate those circumstances. In such instances video conferencing may
be more fitting than telephone conferencing. The visual component may facilitate reference to
documents and items under discussion, foster more natural conversation among the participants,
and enable the court to “read” unspoken messages. For example the video may reveal that a
litigant is confused or that a party would like an opportunity to talk but is having trouble getting
into the conversation.
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GENERAL INFORMATION FORM

Submitting Entity: ~ Standing Committee on the American Judicial System (“SCAJS”)

Submitted By: Wm. T. (Bill) Robinson III, Chair

1. Summary of Resolution(s).

This Resolution urges all state courts to consider the Recommendations of Call to Action:
Achieving Civil Justice for All as appropriate guidance in their endeavors to achieve
demonstrable civil justice improvements with respect to the expenditure of time and costs to
resolve civil cases. The Recommendations offer guidelines and best practices for civil litigation
including specific Recommendations for caseflow management to achieve the efficient
resolution of cases. To effectively implement reforms, the Resolution further urges all state
courts to develop and implement a civil justice improvements plan to improve the delivery of
civil justice.

The leading recommendation advocates that courts take definitive responsibility for managing
civil cases from filing to disposition. In order for reforms to be successful, though, there must be
a collaborative effort by judges and lawyers. Bar associations can play an important role in
promoting the Recommendations and educating judges and lawyers about civil justice needs and
their responsibility in making the Recommendations a reality. Therefore, the Resolution also
urges bar associations to promote the Recommendations of Call to Action: Achieving Civil
Justice for All and to collaborate with judges and lawyers to improve the delivery of civil justice.

The Recommendations and commentary set forth in the report to the Conference of Chief
Justices (“CCJ”) by the Civil Justice Improvements Committee (“CJI”") were guided by
fundamental principles, existing research and new research undertaken by the National Center
for State Courts (“NCSC”) regarding the landscape of civil litigation, recent reform efforts, and
lessons learned from CJI Committee members’ own experience as lawyers, judges, and
administrators. The Recommendations have been strongly endorsed by the CCJ and the
Conference of State Court Administrators (“COSCA”), and this Resolution seeks to support their
implementation efforts.

2. Approval by Submitting Entity.

The Standing Committee on the American Judicial System approved this Resolution on October
28, 2016. The Commission on the American Jury approved co-sponsorship on December 5,
2016 by email consensus of its members. The Council of the Government and Public Sector
Lawyers Division approved co-sponsorship on December 6, 2016. The Council of the Section of
Litigation approved co-sponsorship on December 12, 2016.

3. Has this or a similar resolution been submitted to the House or Board previously?

Neither this resolution nor a similar resolution has been submitted to the House or Board
previously other than the resolutions referred to below that have been adopted as ABA policy.
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4, What existing Association policies are relevant to this Resolution and how would they be
affected by its adoption?

The Principles for Judicial Administration promulgated by NCSC in 2012 were adopted by the
ABA in 2013 (2013 AM 10C). The Principles for Judicial Administration enhance the ABA
Standards Relating to Court Organization, adopted in 1974 (as the Standards of Judicial
Administration), and amended in 1990. Although created for different eras, those resources all
provide useful guidance to state courts and would not be affected by adoption of this Resolution.

The Discovery Guidelines for State Courts (1998 AM 122) and the Civil Discovery Standards
(1999 AM 108) may arguably be implicated by some of the Recommendations, but would not be
affected by adoption of this Resolution. This Resolution does not adopt any new standards nor
does it alter any existing ABA guidelines or standards; it merely urges state courts to consider
the Recommendations of Call to Action: Achieving Civil Justice for All as appropriate guidance.

5. If this is a late report, what urgency exists which requires action at this meeting of the
House?

N/A

6. Status of Legislation. (If applicable)

N/A

7. Brief explanation regarding plans for implementation of the policy, if adopted by the

House of Delegates.

The CCJ and COSCA directed NCSC “to take all available and reasonable steps to assist court
leaders who desire to implement civil justice improvements.” Therefore, SCAJS will coordinate
all implementation efforts with NCSC. SCAIJS will explore ways to bring Call fo Action:
Achieving Civil Justice for All to the attention of bar leaders, lawyers, and judges throughout the
country.

8. Cost to the Association. (Both direct and indirect costs)
None.

9. Disclosure of Interest. (If applicable)

N/A

10. Referrals.

Business Law Section
Government and Public Sector Lawyers Division (Co-Sponsor)
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Judicial Division

Judicial Division Appellate Judges Conference

Judicial Division Lawyers Conference

Judicial Division National Conference of Specialized Court Judges
Judicial Division National Conference of State Trial Judges
Section of Labor and Employment Law

Section of Litigation (Co-Sponsor)

Senior Lawyers Division

Solo, Small Firm and General Practice Division

State and Local Government Law Section (Supporter)

Tort Trial & Insurance Practice Section

Young Lawyers Division

Standing Committee on Bar Activities and Services
Standing Committee on the Delivery of Legal Services
Standing Committee on Legal Aid and Indigent Defendants
Commission on the American Jury (Co-Sponsor)

11.  Contact Name and Address Information. (Prior to the meeting. Please include name,
address, telephone number and e-mail address)

William K. Weisenberg
Senior Policy Advisor
Ohio State Bar Association
1700 Lake Shore Drive
Columbus, Ohio 43204
Office: (614) 487-4414
wweisenberg@ohiobar.org

12. Contact Name and Address Information. (Who will present the report to the House?
Please include name, address, telephone number, cell phone number and e-mail address)

Wm. T. (Bill) Robinson III

Chair, Standing Committee on the American Judicial System
Frost Brown Todd LLC

7310 Turfway Road, Suite 210

Florence, KY 41042-1374

Office: (859) 817-5901 Cell: (859) 653-6747
wrobinson@fbtlaw.com

William K. Weisenberg

Senior Policy Advisor

Ohio State Bar Association

1700 Lake Shore Drive

Columbus, Ohio 43204

Office: (614) 487-4414 Cell: (614) 582-7570
wweisenberg@ohiobar.org
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EXECUTIVE SUMMARY

1. Summary of the Resolution

This Resolution urges all state courts to consider the Recommendations of Call fo Action:
Achieving Civil Justice for All as appropriate guidance in their endeavors to achieve
demonstrable civil justice improvements with respect to the expenditure of time and costs to
resolve civil cases. It further urges all state courts to develop and implement a civil justice
improvements plan to improve the delivery of civil justice. The Resolution also urges bar
associations to promote the Recommendations of Call to Action: Achieving Civil Justice for All
and to collaborate with judges and lawyers to improve the delivery of civil justice.

The development of the Recommendations and commentary were guided by fundamental
principles, existing research and new research undertaken by the National Center for State Courts
regarding the landscape of civil litigation, recent reform efforts, and lessons learned from the
Civil Justice Improvements (“CJI”) Committee members’” own experience as lawyers, judges,
and administrators. The Conference of Chief Justices and the Conference of State Court
Administrators endorsed the Recommendations, and this Resolution seeks to support their
implementation efforts.

2. Summary of the Issue that the Resolution Addresses

State courts and the lawyers that practice in them are well aware of the cost, delay, and
unpredictability of civil litigation. The dramatic rise in self-represented litigants and strained
court budgets from two severe recessions have further hampered the ability of courts to promptly
and efficiently resolve cases. In response, many litigants have begun to seek solutions outside of
the courts and, in some instances, to forgo legal remedies entirely. Asa result, public trust and
confidence in the courts have decreased. While these concerns have been raised for more than a
century and continue to worsen in many respects, court leaders in some states have begun to take
concrete steps toward change. The reforms are encouraging, but limited in scope.

3. Please Explain How the Proposed Policy Position Will Address the Issue

Call to Action: Achieving Civil Justice for All advocates that courts take responsibility for
managing civil cases from filing to disposition and provides recommendations to guide courts in
their efforts. However, reforms must be a collaborative effort by judges and lawyers. Bar
associations can play an important role in promoting the Recommendations and educating judges
and lawyers about civil justice needs and their responsibility in making the Recommendations a
reality. This Resolution addresses the underlying issue of costs, delays, and complexities
undermining the civil justice system, and also promotes the Recommendations as appropriate
guidance so the work of the CJI Committee is more likely to result in meaningful reforms.

4. Summary of Minority Views or Opposition Internal and/or External to the ABA Which Have
Been Identified

None known at the time this Summary was prepared.
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AMERICAN BAR ASSOCIATION
STANDING COMMITTEE ON PARALEGALS

REPORT TO THE HOUSE OF DELEGATES

RESOLUTION

RESOLVED, That the American Bar Association approves the following programs: Enterprise
State Community College, Legal Assisting/Paralegal Program, Enterprise, AL; Eastern Florida
State College, Paralegal Studies Program, Melbourne, FL; Daemen College, Paralegal Studies
Program, Ambherst, NY; Nashville State Community College, Paralegal Studies Program,
Nashville, TN; and Collin College, Paralegal Studies Program, Frisco, TX.

FURTHER RESOLVED, That the American Bar Association reapproves the following paralegal
education programs: University of Arkansas Fort Smith, Paralegal Studies Program, Fort Smith,
AR; Cerrritos College, Paralegal Studies Program, Norwalk, CA; Mt. San Antonio College,
Paralegal/Legal Specialty Program, Walnut, CA; National University, Paralegal Studies
Program, Los Angeles, CA; University of LaVerne, Department of Legal Studies, LaVerne, CA;
Broward College, Legal Assisting Program, Pembroke Pines, FL; Seminole State College of
Florida, Legal Assistant/Paralegal Program, Sanford, FL; Northwestern College, Paralegal
Program, Chicago, IL; Tulane University, Paralegal Studies Program, Hanrahan, LA; Central
Piedmont Community College, Paralegal Technology Program, Charlotte, NC; University of
Oklahoma Law Center, Legal Assistant Education Program, Norman, OK; Greenville Technical
College, Paralegal Studies Program, Greenville, SC; Lee College, Legal Assistant Program,
Baytown, TX; Chippewa Valley Technical College, Paralegal Studies Program, Eau Claire, W1,
and Madison College, Paralegal Program, Madison, W1.

FURTHER RESOLVED, That the American Bar Association withdraws the approval of the
following paralegal education programs: Kirkwood Community College, Paralegal Studies
Program, Cedar Rapids, 1A; Saint Mary-of-the-Woods College, Paralegal Studies Program, Saint
Mary-of-the-Woods, IN ; and Fortis College, Paralegal Program, Centerville, OH, at the requests
of the institutions.
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FURTHER RESOLVED, That the American Bar Association extends the terms of approval until
the August 2017 Annual Meeting of the House of Delegates for the following programs: University
of Alaska Anchorage, Paralegal Certificate Program, Anchorage, AK; Pima Community College,
Paralegal Program, Tucson, AZ; John F. Kennedy University, Legal Studies Program, Pleasant Hill,
CA; Miramar College, Legal Assistant Program, San Diego, CA; MTI College, Paralegal Studies
Program, Sacramento, CA; San Francisco State University, Paralegal Studies Program, San
Francisco, CA; West Valley College, Paralegal Program, Saratoga, CA; Arapahoe Community
College, Paralegal Program, Littleton, CO; Norwalk Community College, Legal Assistant Program,
Norwalk, CT; Georgetown University, Paralegal Studies Program, Washington, DC; Wilmington
University, Legal Studies Program, New Castle, DE; Florida South Western State College,
Paralegal Studies Program, Fort Myers, FL; Florida State College Jacksonville, Paralegal Studies
Program, Jacksonville, FL; South University, Legal Studies/Paralegal Studies Program, Royal Palm
Beach, FL; Athens Technical College, Paralegal Studies Program, Athens, GA; South University,
Legal Studies/Paralegal Studies Program, Savannah, GA; Loyola University Chicago, Institute for
Paralegal Studies, Chicago, IL; Southern Illinois University Carbondale, Paralegal Studies Program,
Carbondale, IL; Bowling Green Community College of Western Kentucky University, Paralegal
Studies Program, Bowling Green, KY; Morehead State University, Paralegal Studies Program,
Morehead, KY; Sullivan University, Institute for Paralegal Studies, Lexington, KY; Herzing
University, Legal Assisting/Paralegal Studies Program, Kenner, LA; Elms College, Legal Studies
Program, Chicopee, MA; Oakland Community College, Paralegal Program, Farmington Hills, MI;
Oakland University, Paralegal Program, Rochester, MI; Mississippi University for Women, Legal
Studies Program, Columbus, MS; Fayetteville Technical Community College, Paralegal
Technology Program, Fayetteville, NC; Montclair State University, Paralegal Studies Program,
Montclair, NJ; Columbus State Community College, Paralegal Studies Program, Columbus, OH;
Mt. St. Joseph University, fka College of Mt. St Joseph, Paralegal Studies Program, Cincinnati,
OH; University of Cincinnati--Clermont, Paralegal Technology Program, Batavia, OH; Rose State
College, Paralegal Studies Program, Midwest City, OK; Bucks County Community College,
Paralegal Studies Program, Newtown, PA; Community College of Philadelphia, Paralegal Studies
Program, Philadelphia, PA; South University, Legal Studies/Paralegal Studies Program, Columbia,
SC; Brightwood College,fka Kaplan Career College, Paralegal Studies Program, Nashville, TN;
Pellissippi State Community College, Paralegal Studies Program, Knoxville, TN; South College,
Legal Studies and Paralegal Studies Programs, Knoxville, TN; Texas State University, Legal
Studies Program, San Marcos, TX; Salt Lake Community College, Paralegal Studies Program, Salt
Lake City, UT; Edmonds Community College, Paralegal Program, Lynnwood, WA; Western
Technical College, Paralegal Program, La Crosse, WI; and Laramie County Community College,
Paralegal Studies Program, Cheyenne, WY.
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REPORT

In August, 1973, the House of Delegates of the American Bar Association adopted the
Guidelines for the Approval of Legal Assistant Education Programs as recommended by the
Special Committee on Legal Assistants, now known as the Standing Committee on Paralegals.
The Committee subsequently developed supporting evaluative criteria and procedures for
seeking American Bar Association approval. Applications for approval were accepted formally
beginning in the Fall of 1974,

Programs applying for approval are required to submit a self-evaluation report which provides a
comprehensive description of the program, including but not limited to the following areas:
organization and administration, financial support, curriculum, faculty, admissions, student
services, advisory committee, library, and physical plant. An on-site visit to the program is
conducted by representatives of the Association if the contents of the self-evaluation report
indicate compliance with the ABA Guidelines.

For an initial approval, the inspection team is chaired by a member of the Approval Commission
of the Standing Committee on Paralegals, or a specially designated past commissioner, and
consists of a lawyer, an experienced paralegal or a director of another institution’s program. On
a reapproval visit, the team, which is again chaired by a member of the Approval Commission,
or aspecially designated past commissioner, includes two of the previously mentioned groups.
The purpose of the on-site visit is to verify the information provided in the self-evaluation report
and to acquire supplementary information helpful to making an evaluation and which can only
be obtained through the person-to-person contact and the observation the visit affords. The
visit is conducted over a one and one-half day period and consists of a series of meetings with
the advisory committee, students, faculty and other individuals involved to a lesser extent and
in some aspect of the program, such as the registrar, financial officer, placement coordinator
and admissions and counseling staff. The team also observes legal specialty classes in session
and may inspect various program data, such as detailed curriculum materials, admission and
placement records, student evaluations of faculty members, and courses.

Following the on-site visit a written report is prepared by team members. The Approval
Commission reviews the evaluation report and makes its recommendations to the Standing
Committee on Paralegals, which in turn, submits its recommendation to the American Bar
Association House of Delegates for final action.

The Standing Committee on Paralegals has completed review of the programs identified below
and found them to be operating in compliance with the Guidelines for the Approval of Paralegal
Education Programs and is, therefore, recommending that approval be granted.

Enterprise State Community College, Paralegal Studies Program, Enterprise, AL
Enterprise State Community College is a two-year community college accredited by the
Southern Association of Colleges and Schools. The college offers an Associate of Applied
Science Degree and a Certificate in Paralegal Studies.
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Eastern Florida State College, Paralegal Studies Program, Melbourne, FL,

Eastern Florida State College is a four-year public college accredited by the Southern
Association of Colleges and Schools. The college offers an Associate of Arts Degree in
Paralegal Studies.

Daemen College, Paralegal Studies Program, Amherst, NY

Daemen College is a four-year private college accredited by the Middle States Association of
Colleges and Schools. The college offers a Bachelor of Science Degree, a Post-Baccalaureate
Certificate, and an Undergraduate Certificate in Paralegal Studies.

Nashville State Community College, Paralegal Studies Program, Nashville, TN

Nashville State Community College is a two-year community college accredited by the
Southern Association of Colleges and Schools. The college offers an Associate of Arts Degree
in Paralegal Studies.

Collin College, Paralegal Studies Program, Frisco, TX

Collin College is a two-year community college accredited by the Southern Association of
Colleges and Schools. The college offers an Associate of Arts Degree and a Certificate in
Paralegal Studies

The following schools were recently evaluated for reapproval. Having demonstrated
compliance with the Guidelines for the Approval of Paralegal Education Programs, the
Standing Committee on Paralegals recommends that reapproval be granted to the following
programs:

University of Arkansas Fort Smith, Paralegal Studies Program, Fort Smith, AR
University of Arkansas Fort Smith is a four-year university accredited by the Higher Learning
Commission. The university offers an Associate of Applied Sciences Degree.

Cerritos College, Paralegal Program, Norwalk, CA

Cerritos College is a two-year community college accredited by the Western Association of
Schools and Colleges. The college offers an Associate of Arts Degree and a Certificate in
Paralegal Studies.

Mt. San Antonio College, Paralegal/L.egal Specialty Program, Walnut, CA

Mt. San Antonio is a two-year community college accredited by the Western Association of
Schools and Colleges. The college offers an Associate of Science Degree.

National University, Paralegal Studies Program, Los Angeles, CA

National University is a four-year university accredited by the Western Association of Schools
and Colleges. The university offers an Associate of Science Degree, a Bachelor of Science
Degree and Certificates in Litigation, Corporate Law, and Criminal Law.
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University of LaVerne, Legal Studies Program. LaVerne, CA

University of LaVerne is a four-year university accredited by the Western Association of
Schools and Colleges. The university offers a Bachelor of Science Degree and a Certificate in
Paralegal Studies.

Broward College, Legal Assisting Program, Pembroke Pines., FL

Broward College is a two-year college accredited by the Southern Association of Colleges and
Schools. The college offers an Associate of Science Degree.

Seminole State College of Florida, Legal Assistant/Paralegal Program, Sanford, FL

Seminole State College of Florida is a two-year community college accredited by the Southern
Association of Colleges and Schools. The college offers an Associate of Arts Degree.

Northwestern College, Paralegal Studies Program, Chicago, IL

Northwestern College is a two-year college accredited by the Higher Learning Commission.
The college offers an Associate of Applied Science Degree and a Certificate in Paralegal
Studies.

Tulane University, Paralegal Studies Program, Hanrahan, LA

Tulane University is a four-year university accredited by the Southern Association of Colleges
and Schools. The university offers an Associate of Arts Degree, a Bachelor of Arts Degree, and
a Certificate in Paralegal Studies.

Central Piedmont Community College, Paralegal Technology Program. Charlotte, NC

Central Piedmont Community College is a two-year community college accredited by the
Southern Association of Colleges and Schools. The college offers an Associate of Science
Degree.

University of Oklahoma Law Center, Legal Assistant Education Program, Norman, OK
University of Oklahoma Law Center is a four-year university accredited by the Higher Learning
Commission. The university offers a Certificate in Paralegal Studies.

Greenville Technical College, Paralegal Studies Program, Greenville, SC

Greenville Technical College is a two-year technical college accredited by the Southern
Association of Colleges and Schools. The college offers an Associate of Applied Science
Degree and an Associate of Applied Science Degree for students with a Baccalaureate Degree.

Lee College, Legal Assistant Program, Baytown, TX

Lee College is a two-year community college accredited by the Southern Association of
Colleges and Schools. The college offers an Associate of Applied Science Degree.
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Chippewa Valley Technical College, Paralegal Studies Program, Eau Claire, WI

Chippewa Valley Technical College is a two-year technical College accredited by the Higher
Learning Commission. The college offers an Associate of Arts Degree and a Certificate in
Paralegal Studies.

Madison College, Paralegal Program, Madison, WI

Madison College is a two-year technical college accredited by the Higher Learning
Commission. The college offers an Associate of Applied Science Degree and a Certificate in
Paralegal Studies.

The following programs are recommended for withdrawal of ABA approval, at the request of
the institutions.

Kirkwood Community College, Paralegal Studies Program, Cedar Rapids, IA

Kirkwood Community College is a two-year community college accredited by the Higher
Learning Commission. The college offers an Associate of Arts and an Associate of Science
Degree.

Saint Mary-of-the-Woods College, Paralegal Studies Program, Saint Mary-of-the-Woods, IN

Saint Mary-of-the-Woods College is a four-year college accredited by the Higher Learning
Commission. The college offers an Associate of Arts Degree, a Bachelor of Arts Degree, and a
Certificate in Paralegal Studies.

Fortis College, Paralegal Program, Centerville, OH

Fortis College is a two-year career college accredited by the Accrediting Commission of Career
Schools and Colleges. The college offers an Associate of Applied Business degree in Paralegal
Studies.

Applications for reapproval have been filed by the following schools and are currently being
evaluated. Until the evaluation process has been completed, the Committee recommends that
the term of approval for each program be extended until the 2017 Annual Meeting of the
American Bar Association House of Delegates.

University of Alaska Anchorage, Paralegal Certificate Program, Anchorage,

AK;
Cuyamaca College, Paralegal Studies Program, El Cajon, CA;
John F. Kennedy University, Legal Studies Program, Pleasant Hill, CA;
Miramar College, Legal Assistant Program, San Diego, CA;
MTI College, Paralegal Studies Program, Sacramento, CA;
San Francisco State University, Paralegal Studies Program, San Francisco, CA;
Arapahoe Community College, Paralegal Program, Littleton, CO;
Norwalk Community College, Legal Assistant Program, Norwalk, CT;
Georgetown University, Paralegal Studies Program, Washington, DC;

4
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Wilmington University, Legal Studies Program, New Castle, DE;
Florida South Western State College, Paralegal Studies Program, Fort
Myers, FL;

Florida State College Jacksonville, Paralegal Studies Program, Jacksonville,
FL;
South University, Legal Studies/Paralegal Studies Program, Royal Palm Beach, FL;
Athens Technical College, Paralegal Studies Program, Athens, GA;
South University, Legal Studies/Paralegal Studies Program, Savannah, GA;
Loyola University Chicago, Institute for Paralegal Studies, Chicago, IL;
Southern Illinois University Carbondale, Paralegal Studies Program, Carbondale, IL;
Bowling Green Community College of Western Kentucky University, Paralegal
Studies Program, Bowling Green, KY;
Morehead State University, Paralegal Studies Program, Morehead, KY;
Sullivan University, Institute for Paralegal Studies, Lexington, KY;
Herzing University, Legal Assisting and Paralegal Studies Program, Kenner, LA;
Elms College, Legal Studies Program, Chicopee, MA;
Oakland Community College, Paralegal Program, Farmington Hills, MI;
Oakland University, Paralegal Program, Rochester, MI;
Mississippi University for Women, Legal Studies Program, Columbus, MS;
Central Piedmont Community College, Cato Campus, Paralegal
Technology Program, Charlotte, NC;
Fayetteville Technical Community College, Paralegal Technology Program,
Fayetteville, NC;
Montclair State University, Paralegal Studies Program, Montclair, NJ;
Columbus State Community College, Paralegal Studies Program,
Columbus, OH;
Mt. St. Joseph University, fka College of Mt. St. Joseph, Paralegal Studies
Program, Cincinnati, OH;
University of Cincinnati--Clermont, Paralegal Technology Program, Batavia,
OH;
Rose State College, Paralegal Studies Program, Midwest City, OK;
Bucks County Community College, Paralegal Studies Program, Newtown,
PA;
Community College of Philadelphia, Paralegal Studies Program,
Philadelphia, PA;
South University, Legal Studies/Paralegal Studies Program, Columbia, SC;
Brightwood College, fka Kaplan Career College, Paralegal Studies Program,
Nashville, TN;
Pellissippi State Community College, Paralegal Studies Program, Knoxville, TN;
South College, Legal Studies and Paralegal Studies Programs, Knoxville,
TN;
Texas State University, Legal Studies Program, San Marcos, TX;
Salt Lake Community College, Paralegal Studies Program, Richmond, VA;
Edmonds Community College, Paralegal Program, Lynnwood, WA
Western Technical College, Paralegal Program, La Crosse, WI; and
Laramie County Community College, Paralegal Studies Program, Cheyenne, WY.
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Respectfully submitted,

Laura Barnard, Chair

Standing Committee on Paralegals
February 2017
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GENERAL INFORMATION FORM

Submitting Entity:  Standing Committee on Paralegals

Submitted By: Laura C. Bamard, Chair

1. Summary of Resolution(s).

This Resolution recommends that the House of Delegates grants approval to five
programs, grants reapproval to fifteen paralegal education programs, withdraws the
approval of three programs at the requests of the institutions, and extends the term of
approval to several paralegal education programs.

2. Approval by Submitting Entity.
October 2016
3. Has this or a similar resolution been submitted to the House or

Board previously?

This resolution has not been previously submitted.

4, What existing Association policies are relevant to this resolution and
how would they be affected by its adoption?

This resolution supports the Guidelines for the Approval of
Paralegal Education Programs, as adopted by the House of
Delegates.

S. If this is a late report, what urgency exists which requires action at this meeting of
the House?

Action is timely.

6. Status of Legislation. (If applicable.)

N/A

7. Brief explanation regarding plans for implementation of the policy, if adopted by
the House of Delegates.

Approved programs are notified of the action of the House of Delegates by the
Standing Committee on Paralegals. The programs are monitored for compliance
during the approval term by the Standing Committee.
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10.

1.

12.

Cost to the Association. (Both direct and indirect costs.)

None

Disclosure of Interest. (If applicable.)

N/A
Referrals.
None

Contact Name and Address Information. (Prior to the meeting. Please include
name, address, telephone number and e-mail address.)

Peggy C. Wallace, Staff

Counsel Standing Committee

on Paralegals American Bar

Association

321 North Clark Street

Chicago, IL 60654

(312) 988-5618

E-Mail: peggy.wallace@americanbar.org

Contact Name and Address Information. (Who will present the report to the House?
Please include name, address, telephone number, cell phone number and e-mail
address.)

Laura C. Barnard

Executive Vice President and
Provost

Director, Paralegal Program
Lakeland Community College
7700 Clocktower Drive

Kirtland, OH 44094

(440) 525-7096

Cell: (517)485-3232

E-Mail: lbarnard@lakelandce.edu
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MARY

Summary of the Resolution

The Standing Committee on Paralegals resolve (s) that the House of Delegates
grants approval to five programs, grants reapproval to fifteen programs, withdraws
the approval of three programs, and extends the term of approval of forty-three
programs,

Summary of the issue which the Resolution Addresses

The programs recommended for approval and reapproval in the enclosed
report meet the Guidelines for the Approval of Paralegal Education Programs.
The programs recommended for withdrawal of approval in the enclosed report
have requested that approval be withdrawn.

Please Explain How the Proposed Policy Position will address the issue

The programs recommended for approval, reapproval, and withdrawal of
approval in this report have followed the procedures required by the
Association and are in compliance with the Guidelines for the Approval of
Paralegal Education Programs.

Summary of Minority Views

No other positions on this resolution have been taken by other Association
entities, affiliated organizations or other interested group.
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AMERICAN BAR ASSOCIATION
SECTION OF INTERNATIONAL LAW
REPORT TO THE HOUSE OF DELEGATES
RESOLUTION

1 RESOLVED, That the American Bar Association urges the United States to ratify and implement
2 the 2013 Arms Trade Treaty.

Back to TOC
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REPORT

I. INTRODUCTION

This Resolution urges the United States (“U.S.”) to ratify the 2013 Arms Trade Treaty
(“ATT”). The ATT aims to prevent and eradicate the illicit trade in conventional arms and prevent
their diversion,! Ratification presents an opportunity for the United States (“U.S.”) to curb illicit
international weapons transfers to war-torn countries, terrorist organizations, and murderous
regimes—a benefit not only to international peace and security but also to U.S. interests. To date
the United States and 129 other nations have signed the ATT.? If ratified by the U.S., the ATT
will be a critical foreign policy tool. It creates concrete obligations and oversight mechanisms. The
ATT does not constrain U.S. foreign policy, contravene the Second Amendment of the U.S.
Constitution, or require many—if any—changes to U.S. weapons export law.

Failure to ratify the ATT could compromise U.S. leadership in the international operation
of the ATT and jeopardize universalization of the ATT. U.S. ratification would increase pressure
on nations that have not yet signed or ratified the ATT to do so. This report (i) describes the ATT
in general terms and how the proposed resolution is consistent with the ABA’s mission, (ii)
summarizes the treaty’s key provisions, (iii) sets forth the principal arguments against ratification,
and (iv) addresses those arguments by showing how the treaty would not conflict with existing
United States domestic law.

I. BACKGROUND.

The ATT, adopted by the United Nations General Assembly (“UNGA”) on April 2, 2013
by a vote of 154-3-23, opened for signature on June 3, 2013. On September 25, 2013, the U.S.
became the 91st State to sign the ATT.* To date, 91 States have ratified the treaty, which entered
into force on December 24, 2014.5 There are no international norms comprehensively regulating
the international trade in conventional arms; rendering an almost unlimited supply of weapons,
munitions, military and security equipment, widely available for purchase and acquisition by
oppressive regimes, terrorists, militias, and others. According to the UN Office for Disarmament
Affairs, the flow of illicit arms “constitute(s] a key factor in prolonging conflict and fueling
regional instability.”® Arms flows hinder the peacekeeping and peace-building process, contribute
to violations of international humanitarian and human rights law, and obstruct humanitarian
action.” The lack of enforceable common standards reinforces organized crime and terrorism with
devastating effects to the development of the rule of law.

' G.A. Res. 64/48, art. 1, UN. Doc. A/RES/64/48, (Dec. 2, 2009).

2 The Arms Trade Treaty, UNITED NATIONS OFFICE FOR DISARMAMENT AFFAIRS http://disarmament.un.org/treatics/t/att (last visited
December 14, 2016).

3 UN OFFICE FOR DISARMAMENT AFFAIRS, supra note 1; G.A. Res. 68/31 92, U.N. Doc. A/RES/68/31, (Dec. 5, 2013).

4 UN OFFICE FOR DISARMAMENT AFFAIRS, supra note 1.

*1d.

6 UN OFFICE FOR DISARMAMENT AFFAIRS, THE IMPACT OF POORLY REGULATED ARMS TRANSFERS ON THE WORK OF THE UNITED
NATIONS, 2 (2013) available at http://www.un.org/disarmament/HomePage/OD APublications/OccasionalPapers/PDF/OP23.pdf.
7 See generally, id.
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Non-governmental organizations (“NGOs”) note that every day, millions of people suffer
due to the illicit arms trade.® “War crimes, unlawful killings, torture and other serious human rights
abuses . . .” occur as a direct result of armed violence.” Moreover, the “poorly regulated arms trade
impedes socio-economic development. It is estimated that armed violence costs Africa $18 billion
per year.”'% “Gunrunners continue to operate with impunity on the shady fringes of this deadly
trade. And, lax or non-existent reporting obligations make it almost impossible to tell in whose
hands a gun, shell, bullet, or even fighter plane, will ultimately end up, or how it got there.”'!
Currently national and regional “transparency mechanisms” attempt to promote restraint in the
arms trade, and the UN attempted to promote transparency in the import and export of conventional
arms via the UN Register of Conventional Arms (“UNROCA”). These efforts, however, have done
little to curb the illicit international arms trade.

The ATT promotes the principles of the UN Charter, the Geneva Conventions of 1949, and the
Universal Declaration of Human Rights. It furthers the objectives of: United Nations Disarmament
Commission Guidelines for international arms transfers in the context of UNGA resolution 46/36H
of 6 December 1991; the UN Programme of Action to Prevent, Combat and Eradicate the Illicit
Trade in Small Arms and Light Weapons in All Its Aspects; the Protocol against the Illicit
Manufacturing of and Trafficking in Firearms, Their Parts and Components and Ammunition,
supplementing the UN Convention against Transnational Organized Crime, and the International
Instrument to Enable States to Identify and Trace, in a Timely and Reliable Manner, Illicit Small
Arms and Light Weapons; and the UNROCA.

II. THE ATT AND THE ABA’S COMMITMENT TO THE RULE OF LAW.
ABA support of the ATT furthers the ABA’s mission and commitment to Rule of Law.'?
As the national voice of the U.S. legal profession the ABA has an opportunity to clarify the ATT’s
legal implications and ensure the U.S. does not fail to ratify the ATT based on misunderstood legal
provisions. Additional ways in which ABA support for the ATT promotes ABA objectives are as
follows:

A. Increase public understanding and respect for the rule of law, and the role of the
legal profession in the U.S. and globally.

Many objections to the ATT are based on a misunderstanding of its obligations.'* The ABA
has an opportunity to educate both the public and the Senate by clarifying that the obligations in
the ATT coexist with fundamental U.S. constitutional protections. By ensuring that international
obligations are properly interpreted and understood, the ABA promotes the rule of law and protects
such law from political conflation.

& See, e.g. Why we need a global Arms Trade Treaty, OXFAM INTERNATIONAL hitps://www.oxfam.org/en/campaigns/why-we-need-
global-arms-trade-treaty (last visited Apr. 15, 2015); Why do we need an Arms Trade Treaty?, AMNESTY INTERNATIONAL (Mar. 13,
2012), http://www.amnesty.org.au/armstrade/comments/28105

 Human Rights and the Arms Trade, AMNESTY CANADA http://www.amnesty.ca/our-
(last visited Apr. 15, 2015).

19 OXFAM INTERNATIONAL, supra note 10.

1 OXFAM INTERNATIONAL, supra note 10.

12The core of the ABA’s mission is “to serve . . . the public by defending liberty and delivering justice as the national representative
of the legal profession.” Goal IV of the Mission is entitled: “Advance the Rule of Law.” See ABA Mission and Goals, AMERICAN
BAR ASSOCIATION http://www.americanbar.org/about_the_aba/aba-mission-goals.html (last visited Apr. 15, 2015).

13 See Section IV for a description of some of these concerns.

work/issues/human-rights-and-the-arms-trade
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B. Hold governments accountable under law.

The ATT enhances government accountability, both for arms transfers contributing to
crimes against humanity and other heinous crimes, as well as for non-criminal weapons transfers.
By mandating State oversight, enhancing cooperation and developing dialogue, the ATT curtails
illicit international weapons transfers, increases transparency, and creates binding obligations on
States that prevent the fomentation of conflict.

C. Work for just laws, including human rights, and a fair legal process.
The ATT takes concrete steps to protect human rights by creating accountability,

transparency, and codifying norms to prevent illicit transfers leading to human rights abuses.

D. Assure meaningful access to justice for all persons.
The ATT enhances accountability under the law and enhances access to justice for those
victimized by such weapons by obligating national control systems and providing the legal
framework for holding States accountable for their transfers.

III. SUMMARY OF KEY PROVISIONS.
A summary of the key provisions of the ATT’s twenty-eight Articles is below.'*

A. Preamble, Principles, Objective, and Purpose: Preamble and Article 1.

The Preamble and Article set forth that the object of the ATT is to “establish the highest
possible common international standards for regulating or improving the regulation of the
international trade in conventional arms” and to “prevent and eradicate the illicit trade in
conventional arms and prevent their diversion” for the purpose of “contributing to international
and regional peace, security and stability; reducing human suffering; [and] promoting cooperation,
transparency and responsible action by States Parties' in the international trade in conventional
arms, thereby building confidence among States Parties.”!¢

B. Scope: Articles 2-4.

The ATT establishes obligations with respect to the international trade in “conventional
arms” (e.g. battle tanks, armored combat vehicles, large-caliber artillery systems, combat aircraft,
attack helicopters, warships, missiles and missile launchers, and small arms and light weapons).!”
Certain provisions of the ATT also establish obligations with respect to the export of
ammunitions/munitions fired, launched, or delivered by conventional arms'® and the export of
parts and components of conventional arms where the export is in a form that provides the
capability to assemble the conventional arm.!® It applies to international “transfers” defined as
export, import, transit, trans-shipment, and brokering.?’ It does not apply to international

'4 This analysis is specific to only those key provisions within the ATT for the purpose of providing background.

15 States that become parties to the treaty regime are called “States Party,” plural “States Parties.”

16 1d., art. 1.

17 ]d., art. 2(1). Article 5(3) encourages States to apply the Treaty to the broadest range of conventional arms, and to use definitions
that are not narrower than those in relevant UN instruments at the time the treaty entered into force.

'81d, art. 3.

Y 1d, art. 4.

20 1d, art. 2(2).
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movement of conventional arms by or on behalf of a State Party for its own use, if the arms remain
under the ownership of that State Party.?!

C. Implementation: Article 5.

To meet the object and purpose of the ATT, States Parties must establish and maintain a
national control system, including a national control list, to regulate the international transfer of
conventional arms, ammunition/munitions, and parts and components.?? States shall designate: (1)
competent national authorities to ensure an effective and transparent national control system
regulating the covered items and activities and (2) designate national points of contact to exchange
information on ATT implementation.?? Pursuant to their national laws, States are to notify and
update national point(s) of contact and provide their national control lists to the ATT Secretariat.>*

D. Prohibitions and Export Controls: Articles 6 and 7.
i. Prohibitions.

Article 6 prohibits the international transfer of conventional arms covered under Article
2(1), and items covered under Articles 3 and 4, if the transfer would violate the State Party’s
relevant international obligations pursuant to UN Security Council measures acting under Chapter
VII of the UN Charter, or international agreements to which it is a party.? Further, the ATT states:
“A State Party shall not authorize any transfer . . . if it has knowledge at the time of authorization
that the arms or items would be used in the commission of genocide, crimes against humanity,
grave breaches of the Geneva Conventions of 1949, attacks directed against civilian objects or
civilians, or other war crimes defined by international agreements to which it is a party.”?®

ii. Export Risk Assessment.

Article 7 sets forth the parameters for a risk assessment that applies only to exports of
conventional arms covered under Article 2(1), and items covered under Articles 3 and 4 that are
not prohibited by Article 6. In these instances, each exporting State Party must assess the potential
that the arms: (1) would contribute to or undermine peace and security; (2) could be used to commit
or facilitate a serious violation of international humanitarian law, international human rights law,
an act that would violate international conventions or protocols relating to terrorism and
transnational organized crime, to which the exporting State is a party.?’

Additionally, exporting States Parties must also assess whether there are mitigation
measures that could be taken by exporting and importing states, such as confidence-building
measures or joint programmes.?® If, the exporting State Party determines that there is an
“overriding risk” of the “negative consequences” identified in Article 7(1), the state shall not
authorize the export.?’

2 14, art. 2(3).
214 art. 5(2).
2 14, arts. 5(5), 5(6).
% 1d., arts. 5(4), 5(6).
2 14, arts. 6(1), 6(2).
% 14, art. 6(3).
714, art. 7(1).
214, art. 7(2).
® 1d, art. 73).
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Exporting States Parties must also take into account the risk of the conventional arms
covered under Article 2(1), and items covered under Articles 3 and 4 being used to commit or
facilitate serious acts of gender-based violence or violence against women and children.>

In addition, each exporting State Party shall “take measures to ensure that export
authorizations . . . are detailed and issued prior to the export” and make available appropriate
information concerning the export authorization to the importing State Party or transit/trans-
shipment State Party, on its request, and subject to its national laws, practices, or policies.’! If,
after an authorization is granted, new relevant information comes to light, the exporting State Party
is encouraged to reassess the authorization with the importing State Party.??

E. Import, Transit/Trans-shipment, Brokering and Diversion: Articles 8-11.

When importing conventional arms under Article 2(1), and items covered under Articles 3
and 4, a State Party must take measures to ensure that appropriate and relevant information is
provided, upon request and pursuant to its national laws, to enable the exporting State Party to
assist the exporting State Party in conducting its export assessment required by Article 7.3* This
could include end use and end user documentation.>* An importing State Party must also take
measures that would allow it to regulate, where necessary, the import of conventional arms under
Article 2(1), and items covered under Articles 3 and 4, under its jurisdiction.’® States Parties
“involved in the transfer of conventional arms covered under Article 2(1)” must “take measures to
prevent their diversion™® and an exporting State Party must seek to prevent diversion through its
national control system, by assessing the risk of diversion, and by considering the establishment
of mitigation measures. Prevention measures need not be limited to these activities.?” Importing,
transit, trans-shipment, and exporting States Parties must cooperate with and exchange
information, pursuant to their national laws, where appropriate and feasible.’® If a State Party
detects a diversion of conventional arms covered under Article 2(1), and items covered under
Articles 3 and 4, it shall take appropriate measures pursuant to its national laws and in accordance
with international law to address the diversion. States Parties may address diversions by alerting
States Parties that are potentially affected by the diversion, examining diverted shipments and
following up with investigation and law enforcement.?® These provisions do not apply to
ammunition/munitions or parts and components of conventional weapons.*’

0 Id., art. 7(4).

31 Id., arts. 7(5), 7(6).

2 1d., art. 7(7).

3 Id., art. 8(1). Likewise, during the export authorization process, the importing State Party (country of final destination) may
request information from the exporting state concerning specific export authorizations. /d., art. 8(3).

#*1d.

35 1d., arts. 8(2).

3 1d., art. 11(1).

37 1d, art. 11(2).

38 Id., art. 11(3). The Treaty also suggests information that States Parties could share with one another to better comprehend and
prevent diversion, such as information on corruption, international trafficking routes, and other information. /d., art. 11(5).

¥ 1d., art. 11(4).

4 Articles 8-11 state that they apply to conventional weapons covered in Article 2(1). Articles 3 and 4, which cover
ammunitions/munitions and parts and components of conventional weapons, state only that States Parties should apply the
provisions of Articles 6 and 7 to ammunitions/munitions and parts and components of conventional weapons.

5
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F. Record keeping and National enforcement: Article 12, and 14.

States Parties are required to maintain and keep for 10 years, national records of their export
authorizations or actual exports of covered conventional arms, under Article 2(1), and items
covered under Articles 3 and 4.*! States Parties are also encouraged to maintain records of covered
conventional arms, under Article 2(1), and items covered under Articles 3 and 4 that are transited
or trans-shipped through its territory or transferred to its territory as the final destination.*? States

Parties shall take appropriate measures to enforce national laws and regulations that implement the
ATT®

G. International Reporting, Cooperation, and Assistance: Articles 13, 15-16.

States Parties must provide to the ATT Secretariat an initial report outlining national
implementation measures, as well as subsequent annual reports concerning authorized or actual
exports and imports of covered conventional arms, under Article 2(1), and items covered under
Articles 3 and 4.** Additionally, States Parties are encouraged to report measures proven effective
in addressing the diversion of covered conventional arms, under Article 2(1), and items covered
under Articles 3 and 4.4

The ATT requires States to cooperate with one another, consistent with their respective
security interests and national laws, to effectively implement the ATT, and encourages
consultations and information exchanges among States Parties, consistent with their security
interests and national laws.*® Upon mutual agreement, and consistent with national laws, States
are required to “afford the widest measure of assistance” to one another in investigations and
judicial proceedings in connection with the violation of national implementation measures relating
to the ATT.*” States Parties may seek assistance with implementation, including legal, legislative,
capacity-building, technical, material, or financial assistance.*® A voluntary trust fund shall also
be established to support requests for assistance.*

H. Dispute Resolution: Article 19
The ATT requires States Parties to consult and, by mutual consent, cooperate to pursue
settlement of disputes regarding application or interpretation of the ATT by peaceful means using
dispute resolution mechanisms such as negotiation, mediation, arbitration and judicial
settlement.*®

1 1d., arts. 12(1), 12(4).

42 Id., art. 12(2). States are encouraged to record information regarding “quantity, value, model/type,” authorized transfers, actual
transfers, details of states involved in the transfer, and end users. /d., art. 12(3).

Y 1d., art. 14.

4 Id., arts. 13(1), 13(3). The initial report should cover national laws, national control lists, and other regulations and administrative
measures. It must be furnished within one year after the Treaty entered into force. /d., art. 13(1). Both initial and annual reports
will be made available by the Secretariat to States. /d., arts. 13(1), 13(3). Reports may exclude commercially sensitive or national
security information. /d., art. 13(3).

4 1d., art. 13(2).

4 Id., art. 15(1). States are encouraged to exchange information consult with one another, pursuant to national laws and security
interests. /d., arts. 15(2—(4), (6), (7).

47 1d., art. 15(5).

8 Id., art. 16(1). States may request, offer, or receive assistance on an international, regional, bilateral, or national basis. /d., art.
16(2).

¥ Id., art. 16(3).

0 Id., art. 19.
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I. Administrative Functions and Final Provisions: Articles 17-18 and 20-28.

A Conference of States Parties will convene within one year of the ATT entering into force,
and periodically thereafter.’’ At the first session, States Parties will adopt rules of procedure for
the Conference. The Conference shall also adopt financial rules for itself and any subsidiary
bodies, and financial rules governing the Secretariat.’? Subsequent Conference will adopt annual
budgets.*® The Conference will review implementation, consider recommendations, amendments,
issues of interpretation, tasks and secretariat budgets, establishment of subsidiary bodies, and will
perform other functions.’® The ATT establishes a Secretariat to assist States Parties with the
effective implementation of the Treaty. The Secretariat will be responsible to States Parties for
receiving, making available, and distributing reports; maintaining and making available a list of
national points of contact; facilitating requests for assistance, facilitating the work of the
Conference of States Parties, and other duties as decided by the Conference of States Parties.>® The
ATT allows for amendments six years after the treaty enters into force, and allows reservations
only when compatible with the object and purpose of the treaty.’® The remaining articles of the
ATT cover signature, ratification, acceptance, approval or accession; entry into force; provisional
application; duration and withdrawal; reservations; relationship to other agreements; depositary;
and authentic texts.>’

IV. SUMMARY OF VIEWS AGAINST RATIFICATION

The United States was among the nations voting in favor of the ATT at the UNGA, and it
was the ninety-first nation out of 130 to sign the treaty. Advice and consent to ratification of the
ATT, under Article II, Section 2 of the U.S. Constitution, will require a vote of two-thirds of the
Senate. However, the President has not yet transmitted the ATT to the Senate for advice and
consent for ratification. This section describes and addresses the arguments against ratification.*®

First, opponents argue that the treaty was not negotiated in accordance with the
Administration’s original negotiation strategy. In October 2009, the Obama Administration
expressed its support for “the negotiation of the treaty” at the UN only by “the rule of consensus
decision-making.”>° Opponents maintain that the ATT failed to “achieve consensus” at the UN but
was adopted by majority vote in the UNGA, (including a U.S. vote) and that this apparent
“reversal” of strategy damaged U.S. diplomatic credibility.®° This confuses the negotiation of the
ATT with its adoption: the “rule of consensus decision-making” applied to how the treaty was
negotiated at the UN, not how it was adopted. This objection also does not speak to the ATT’s

SUid., art. 17(1).

52 1d., art. 17(2).

53 1d., art. 17(3).

S 1d., art. 17(4).

55 Id., art. 18(1), (3). Prior to the first meeting of the Conference of States Parties, a provisional Secretariat is meant to be responsible
for the administrative functions of the ATT, but the ATT provides no additional direction as to how, when or by whom such a
provisional Secretariat will be established.

56 Id. art. 20.

ST 1d., arts. 21-28.

58 See, generally,Letter from Jerry Moran, et al., U.S. Senators, to President Barrack Obama, (Oct. 15, 2013) available at
http://www.moran.senate.gov/public/index.cfim/files/serve?File_id=a8df6595-2ee3-4132-8566-18{5a62e76bf.  See, generally,
Letter from Shelly Moore Capito, et al, U.S. Senators, to President Barrack Obama (Mar. 2, 2015) available at
http://www.moran.senate.gov/public/index.cfim/files/serve?File_id=2d068¢0c-6382-42df-baf3-1bbe0d66773b. This section of the
report discusses the arguments set forth in these letters, as they are reflective of the primary objections to the treaty.

59 Id

0 Id.
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substance but merely to UN procedure, and specifically to political opposition within the U.S.
Senate to the President’s broad Constitutional foreign affairs powers.

Second, opponents highlight that the “treaty allows amendment by a three-quarters
majority vote,” such that the U.S. could be pressured to “comply in practice with amendments it
was unwilling to accept.”®! This objection fails to appreciate that although amendments can be
adopted by a three-quarters vote if efforts at consensus fail, they only enter into force for States
Parties that deposit an instrument of acceptance for those amendments.®* If an amendment were
objectionable, the U.S. could decline to deposit an instrument of acceptance and the amendment
would never be binding on the U.S.

Third, opponents argue that the treaty does not recognize “lawful ownership and use of,
and trade in firearms [...] much less individual self-defense, as fundamental individual rights,”®3
Opponents assert that the ATT will “encourage [] governments to collect the identities of
individual end users of imported firearms at the national level,” thus creating a national gun
registry.®* They add that the ATT creates a national responsibility to prevent diversion of firearms,
“which could,” they argue, “be used to justify the imposition of controls [...] that would pose a
threat to the Second Amendment.”%® Many of these concerns are dispelled in Section V of this
report.

Fourth, opponents assert that the ATT is “ambiguous,” such that the U.S. would “be
accepting commitments that are inherently unclear” and in turn the Senate “cannot effectively
provide advice” concerning an ambiguous treaty, and “should never” do s0.°® The transmittal
package from the President may address these elements, and Senate hearings and questions for the
record may also be used to clarify any ambiguities perceived by the Senate. Moreover, to the extent
that perceived ambiguities remain following Senate consideration, a State Party may clarify its
understanding or perceived ambiguities by including statements in its instrument of ratification at
the time it adheres to the ATT.

Fifth, opponents also argue that the “criteria at the heart of the treaty are vague and easily
politicized,” and therefore the treaty “will restrict the ability of the [U.S.] to conduct [its] own
foreign policy,” thus “steadily subject[ing] the [U.S.] to the influence of internationally-defined
norms,” impinging on U.S. sovereignty.®’ It would “allow foreign sources of authority to impose
judgment or control upon the United States”®® They do not explain what the sources of authority
are. Under this rationale, all treaties are objectionable. The ATT does not affect sovereignty
differently than other treaties. Additionally, the United States is also subject to customary
international law and treaty law rules, accepted as binding, that align closely with the requirements
of the treaty. These treaties include the Geneva Conventions and the Genocide Convention.

8! They believe this would also circumvent the Senate’s power of “advice and consent” on treaties. /d.
62 ATT, art. 20(4).

3 Supra, note 58.

% 1d.

8 Id.

66 Id

67 Id

68 Id
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Sixth, opponents assert that the ATT “could hinder the United States in fulfilling its
strategic, legal, and moral commitments to provide arms to key allies.”®® The ATT would likely
not hinder efforts to fulfill any such commitments. If it would, this should not be a wholesale bar
to ratification as it expressly provides each State Party the right to make reservations.”” However,
customary international law rules and treaty rules that are binding on the United States would still
serve as a barrier to many, if not all, of the weapons transfers that are prohibited by the ATT.
Many of these international law rules have been adopted as domestic law through regulations and
executive action, as discussed in Section V.A.(ii)-(iii). The control procedures required by the ATT
are also already enshrined in U.S. domestic law, as discussed in Section V.A(i).

V. INTERACTION BETWEEN ATT AND U.S. DOMESTIC LAW,

A. ATT and U.S. Import/Export Law.
Ratification of the ATT will not require changes to U.S. export control law,

i.  National Control System.

As relates to the national control system, the U.S. already regulates the sale of weapons
and munitions under the Arms Export Control Act of 1976 (“AECA™).”' AECA regulates the
export of all of the munitions included in the ATT’s purview through the Directorate of Defense
Trade Controls (“DDTC”) of the State Department.”? The U.S. Munitions List (“USML”)
contained in the State Department’s International Traffic in Arms Regulations (“ITAR”) already
regulates defense articles and defense services, from small-caliber non-automatic firearms to major
end-items, such as vessels, ground vehicles, and aircraft, and their component parts and munitions
to broader defense services and training.” In addition, the Commerce Control List (“CCL”) lists
items that require an export license.” ATT Article 5(2) requires the establishment and maintenance
of a national control system in order to implement the provisions of the Treaty. As the DDTC
controls all items on the USML, a list which controls every category of conventional arms included
in ATT Article 2(1),” U.S. law is already in compliance with that aspect of the ATT. Additionally,
as the U.S. control list contains both the arms and their component parts and munitions, ATT
Articles 3 and 4 are satisfied by current U.S. law. The USML already exceeds the scope of
coverage mandated by the ATT, which sets a floor for what defense articles are subject to export
controls.

69 Id

70 ATT, art. 25.

7122 U.S.C. 2751, et seq. The statute grants the President the authority to regulate the import and export of defense articles and
services. The President delegated this authority to the Secretary of State in Executive Order 11958, and later again in Executive
Order 13637. The Secretary of State sets the export regulations that are then administered mainly by the Department of Commerce.
The Department of Treasury continues to handle sanctions related export controls, mainly via the Office of Foreign Assets Control
(OFAC).

2 The U.S. Munition List (USML) is contained in the International Traffic in Arms Regulations (ITAR). The ITAR is listed in the
Code of Federal Regulations at 22 C.F.R. §120, et seq.

7 ITAR §121.1.

" Commerce Control List, BUREAU OF INDUSTRY AND SECURITY http://www.bis.doc.gov/index.php/regulations/commerce-control-
list-ccl (last visited Apr. 15, 2015).

7 ATT Article 5(3) encourages application of “the provisions of this Treaty to the broadest range of conventional arms” with a
specific coverage floor set by the United Nations Register of Conventional Arms, as of the time when the treaty entered into force
(December 24, 2014). UN OFFICE FOR DISARMAMENT AFFAIRS, supra note 1. The UN Register of Conventional Arms includes
seven of the main types of conventional weapons: battle tanks, armored combat vehicles, large caliber artillery systems, combat
aircraft, attack helicopters, and missiles and missile launchers. Small arms are included as of 2003, but are not mandated for
reporting.
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If the United States ratifies the ATT, the United States will be required, pursuant to its
national laws, to provide the national control list under ATT Article 5(4) to the ATT Secretariat,
take measures to implement the ATT, designate appropriate authorities under ATT Article 5(5),
and provide points of contact as regards implementation, required by ATT Article 5(6). As the
USML is already public and updated through the Federal Register and as the State Department
already has the primary responsibility for defense export controls and will likely be the point of
contact, ATT Articles 5(4) through 5(6) will not introduce onerous requirements or additional
bureaucracy.

ii.  Prohibited Transfers (ATT Article 6).

Article 6 prohibits international transfers of treaty-covered arms, ammunition/munitions
and component parts where the export is in a form that provides the capability to assemble the
conventional arm that fall into three categories:’® (1) transfers that would violate a State Party’s
obligations under measures adopted through UN Security Council acting under Chapter VII of the
UN Charter; (2) transfers that would violate a State Party’s relevant international obligations under
international agreements to which the State is party, in particular those relating to the transfer of,
or illicit trafficking in, conventional arms, under Article 2(1), and items covered under Articles 3
and 4; (3) transfers where the State Party “has knowledge at the time of authorization™ that the
arms or items would be used in the commission of genocide, crimes against humanity, grave
breaches of the Geneva Conventions of 1949, attacks directed against civilian objects or civilians,
or other war crimes as defined by international agreements to which the State is a party.

The U.S. already applies sanctions passed by the UN Security Council in many
circumstances against States and individuals. ITAR § 126.1(c) states that UN Security Council
arms embargoes are automatically applied to defense exports for the duration of the embargo,
unless a specific exception is created by the State Department. Security Council decisions create
binding, mandatory international obligations on the U.S.”” The U.S. veto power on the Security
Council allows the United States to prevent adoption of any Chapter VII resolution in conflict with
U.S. policy.

The second prohibition, focused on transfers that violate a State’s obligations under
relevant international agreements to which it the State is a party, will not require additional
legislation. AECA gives broad authority to the President to control export of defense articles and
services “in furtherance of world peace and the security and foreign policy of the U.S.”7® This
provides the means for the State Department to execute the treaty through regulations without
requiring additional Congressional action. ITAR §126.7(a)(1) allows licenses to be disapproved
or revoked when “the Department of State deems such action to be in furtherance of world peace,
the national security or foreign policy of the U.S., or is otherwise advisable.” The State Department
already regulates export controls in accordance with the international obligations of the U.S.—and
thus in accordance with U.S. foreign policy interests—the ATT should not require additional
export control regulations.

76The Treaty is not tied to USML or U.S. export controls, but U.S. export controls are already sufficient to meet the requirements
of the Treaty.

77 U.N. Charter.

78 AECA, § 2778(a)(1).

10
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The final prohibition against authorizing a transfer of covered arms or items that would be
used in the commission of genocide, war crimes and crimes against humanity creates the only
novel proscriptions. However, this should not appreciably affect U.S. law. In those cases where
the Security Council has not acted to prevent these crimes, it is likely that the President would
have the statutory authority to act. The President, in creating the Atrocities Prevention Board,
stated: “preventing mass atrocities and genocide is a core national security interest . . . of the United
States.””” AECA § 2778(a)(1) allows the President to regulate arms exports “in furtherance of
world peace and the security and foreign policy of the United States.”®® AECA § 2778(a)(2)
requires that arms export decisions “take into account whether the export of an article would
contribute to an arms race, aid in the development of weapons of mass destruction, support
international terrorism, increase the possibility of outbreak or escalation in conflict or prejudice
[the development of other arms agreements or arrangements].”®' Though the DDTC has not
created explicit rules for denial of export licenses based on determinations of genocide, crimes
against humanity, or war crimes, Presidential Policy Directive 27 issued on January 15, 2014,
states that “the United States will not authorize any transfer if it has actual knowledge at the time
of authorization that the transferred arms will be used to commit: genocide; crimes against
humanity; grave breaches of the Geneva Conventions of 1949; serious violations of Common
Article 3 of the Geneva Conventions of 1949; attacks directed against civilian objects or civilians
who are legally protected from attack or other war crimes as defined in 18 U.S.C. 2441.”%? If the
DDTC chooses to regulate in this area, it will need to include requirements for the “knowledge”
requirement of the treaty, standards for determining when genocidal acts, crimes against humanity,
or war crimes have taken place.?> These standards are already set by customary international law
and treaty law, including the Geneva Conventions and the International Law Commission’s
Articles of State Responsibility, both seen as binding in the United States.

iii. Exports Not Categorically Prohibited (ATT Article 7).

In the case of exports not prohibited under Article 6, Article 7 requires that States Parties
assess the potential that exported arms or items would contribute to or undermine peace and
security; and whether they could be used to commit or facilitate a serious violation of international
humanitarian law, international human rights law, international conventions or protocols relating
to terrorism or transnational organized crime to which the exporting State is a party.?* If, after
conducting the assessment and considering available mitigating measures, the exporting State
Party determines that “there is an overriding risk” of any of the negative consequences identified
above, then the State Party cannot authorize the export.

7 Presidential Study Directive on Mass Atrocities, PSD-10, (Aug. 4, 2011) available at http://www.whitehouse.gov/the-press-
office/2011/08/04/presidential-study-directive-mass-atrocities. President Obama stated: “preventing mass atrocities and genocide
is a core national security interest . . . of the United States.””

8022 USC § 2753 requires that the President must find that the sale or lease of a defense article or service “will strengthen the
security of the U.S. and promote world peace.”

81 AECA, § 2778(a)(2).

82 Presidential Policy Directive—U.S. Conventional Arms Trade Policy, PPD-27, (Jan. 15, 2014) available at
http://www.whitehouse.gov/the-press-office/2014/01/15/presidential-policy-directive-united-states-conventional-arms-transfer-p.
83 Until they are written and applied, it is impossible to determine whether they will be sufficient to meet the U.S.” international
obligations. As a result, this is a separate issue and is not discussed in this section. U.S. law criminalizes war crimes, see, e.g., 18
U.S.C. § 2441, and genocide, see, e.g. 18 U.S.C. § 1091, but does not criminalize crimes against humanity. A treaty is being
developed by the U.S. member of the International Law Commission that would create clear rules for crimes against humanity
criminalization and prosecution.

8 ATT, art. 7.

11
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The DDTC already considers the impact that an export will have on U.S. foreign policy
and national security when evaluating any license application. In addition to the prevention of
mass atrocities, the United States has undertaken to respect, promote, and implement human rights
and humanitarian law obligations.?> The United States has also joined anti-terror and anti-
organized crime conventions. Given the fact that these considerations, as well as anti-terror and
transnational crime considerations, already play a role in the export process,® it is unlikely that
the United States will have to change its current export controls to satisfy the requirements of
Articles 7(1)-7(3).%” Additionally, Article 7(4) specifically requires that an exporting State take
into account the risk that arms or items covered by the Treaty will be used to commit or facilitate
serious acts of gender-based violence or serious acts of violence against women and children. The
United States has committed to ending violence against women and girls and®® U.S. policy requires
that all arms transfers be consistent with our international commitments and obligations and
consider the potential for misuse with respect to any proposed arms export.?’

iv.  Transit and Trans-shipment under ATT, Article 9.

State Parties are required to “take appropriate measures to regulate, where necessary and
feasible, the transit or trans-shipment under its jurisdiction of conventional arms, under Article
2(1), and items covered under Articles 3 and 4 through its territory in accordance with relevant
international law.”®® The United States requires issuance of temporary import permits for items
that transit or trans-ship the United States. The requirements for transit or trans-shipment permits
are the same as for export licenses.®’ Given that the same stringent requirements for conventional
arms exports apply to these “temporary imports,” it is likely that these requirements would be
sufficient to meet Article 9 requirements.*?

v.  Additional Requirements for Exports.

Article 7(5) requires States Parties to take measures to ensure all authorizations for exports
are detailed and issued prior to the export. ITAR § 123.1(a) requires that export licenses or other
authorization be obtained before the export occurs, satisfying the ATT. Exporting States Parties
must provide appropriate information about the authorization upon request by importing and
transit or trans-shipment States Parties.®> ITAR § 126.10(d)(1)-(2) allows disclosure of information
about arms exports to foreign governments “for law enforcement or regulatory purposes” or “in
the context of multilateral or bilateral export regimes.” Importing and transit or trans-shipment
Parties will be able to access the necessary information without more regulation.

8 See generally Executive Order 13107, “Implementation of Human Rights Treaties” (1998) and PSD-10, supra note 67. See also
PDD-27, supra note 70.

% See, e.g. ITAR § 127.1(d) (on terrorism-related controls).

87 The U.S. has previously suspended exports to countries, including Eritrea, for violating the religious freedom of its people.
Human Rights Watch, Eritrea 4 (Jan. 2006) available at http://www.hrw.org/legacy/wr2k6/pdf/eritrea.pdf.

88 See, Sexual and Gender-Based Violence, U.S. Department of State http://www.state.gov/s/gwi/programs/policy/gbv/ (last visited
Apr. 15, 2015) (“The State Department is committed to ending the global pandemic of violence against women and girls.™).

% United States Conventional Arms Transfer Policy, PPD-27 (Jan. 15, 2014) available at https://www.whitehouse.gov/the-press-

office/2014/01/15/presidential-policy-directive-united-states-conventional-arms-transfer-p.

% ATT, art. 9.

S'ITAR § 123.1. )

%2 The ATF’s procedure for importation specifically excludes trans-shipment, allowing only permanent importation. For subsequent
export of an imported weapon, the importer-exporter would require an export license as required under ITAR.

% ATT, art. 7(6).

12
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Additionally, the ATT encourages, but does not require, consultations with the importing
State Party and reassessment of export authorizations if it becomes aware of new, relevant
information.®* ITAR § 126.7 (a) provides a litany of reasons why authorizations may be revoked,
suspended or amended. These include, among others, that the revocation “is in furtherance of
world peace, the national security or the foreign policy of the United States, or is otherwise
advisable.”

vi.  Importation Rules Under the ATT.

The permanent importation of weapons into the United States is managed by the
Department of Justice (“DOJ”) through the Bureau of Alcohol, Tobacco, Firearms and Explosives
(“ATF”). This meets the ATT Article 8(2) requirement for each importing State Party to take
measures that will allow it to regulate, where necessary, imports under its jurisdiction of
convengsonal arms, under Article 2(1), and items covered under Articles 3 and 4 covered by the
Treaty.

ATT Article 8(1) requires States Parties to take measures to provide appropriate and
relevant information, upon request, pursuant to its national laws, to an exporting State to assist
with export assessments. The ATF is able to provide import certification and delivery verification
to certain governments for items on the U.S. Munitions Import List (“USMIL”),%” pursuant to
agreements between foreign governments and U.S. Customs and Border Protection provides
delivery certification. The import certification serves to inform exporters that import licensing
procedures have been followed and that the importer is prohibited from diverting, trans-shipping
or re-exporting the imported material without government approval. The ATF permitting process
requires the importer to provide “[t]he specific purpose of importation, including final recipient
information if different from the importer.”® However, the ATF does not issue end user
certificates to foreign exporters.” U.S. regulations could be modified—in accordance with
domestic information privacy laws—to allow the ATF to provide the end use and end user
information to foreign governments in the same way it provides import certification and delivery
verification. While it is possible that the end user information may be either difficult to obtain or
to provide, the end use information is part of the permitting procedure for importation, and could
be included as part of an import certification.

The ATT also requires reporting and record-keeping.'®’ The ATT allows reports that are
identical to those provided to the UN Register of Conventional Arms,'?! to which the U.S. already
reports. Because the information is the same, there should be no need for additional rules. ATT
Article 12 requires records of export authorizations to be kept of exports for ten years.

9 ATT, art. 7(7).

9 ITAR § 126.7(a)(1).

9 The importation system is governed by the rules contained in 27 C.F.R. 447,

97 The language of the USMIL mirrors that of the USML.

%27 CF.R. § 447.42(v).

9 Importing & Exporting, BUREAU OF ALCOHOL, ToBacco, FIREARMS, AND EXPLOSIVES
https://www.atf.gov/firearms/faq/imports.html#end-user-certificate (last visited Apr. 15, 2015).

100 ATT, arts. 12, 13.

101 4 art. 13(3).

13



104

vii.  Diversion Prevention.

Per Article 11, States Parties involved in the transfer of conventional arms under Article
2(1), and items covered under Articles 3 and 4 covered by the Treaty are required to take measures
to prevent the diversion of those arms,'? and, in cases where a State Party detects a diversion, to
take appropriate measures, pursuant to its national laws and in accordance with international law,
to address the diversion.'”® States Parties are also required to cooperate and share information,
pursuant to domestic laws, where appropriate and feasible, to mitigate the risk of diversion.!** As
discussed earlier in this section, the United States places stringent limitations on imports and
exports, including temporary, transiting or trans-shipped arms, and provides for cooperation and
information sharing. These existing regulations meet the requirements of ATT Article 11(1), (3)
and (4).

To further prevent diversion, export licenses are issued only for the specific end user and
end-use.'% All resales, transfers, trans-shipments or dispositions that are different from what was
licensed is illegal.'® The United States also requires that shipping documents explicitly state the
licensed end user.'%” Any change to the export license must be approved explicitly by the DDTC.'%
When the United States finds that an export license or import permit has been violated through
diversion, it may revoke that license/permit and punish violators through debarment or criminal
sanctions.!” The United States also monitors end-use through the “Blue Lantern” program.!!® The
program ensures through random checks that licenses are followed properly. The other provisions
are permissive, not mandatory, and would not require changes to U.S. law upon ratification of the
treaty.

viii.  Arms Brokers.

Persons who engage in brokering activities are required by AECA to register with the State
Department, to obtain a license or other approval for almost all weapons transactions, and to report
yearly to the DDTC on their activities. These registration and licensing requirements, laid out in
Part 129 of the ITAR, comply with the ATT’s broad requirement of broker regulation under Article
10.

B. Interaction Between the ATT and the Second Amendment.

Some oppose the ATT on Second Amendment grounds. Opponents of the ATT argue that
it will infringe upon Second Amendment Rights in two principal ways. First, they object to the
inclusion of “small arms and light weapons” in the language of the ATT. They also argue that the
treaty threatens individual firearm ownership with an invasive regulatory and recordkeeping

192 4., art. 11(1).

13 /d., art. 11(4).

104 1d., art. 11(3).

105 ITAR § 123.9(a).

106 Id

197 ITAR § 123.9(b).

1% ITAR § 123.9(a). Specific exceptions are allowed for re-exports and retransfers in the cases of NATO or specific allies, but are
fairly limited in scope. See ITAR § 123.9 (e).

19 See ITAR § 127 (penalties are laid out in AECA 22 U.S.C. § 2778(c) and carry a maximum $1,000,000 fine and/or 20 year
imprisonment for each violation), 27 C.F.R. 447.61-447.63 (penalties range from 5-10 years in prison and fines of $5,000 to
$1,000,000 plus forfeiture of the items or of the value of the items illegally imported).

110 See End-Use Reports, DIRECTORATE OF DEFENSE TRADE CONTROLS hitp:/pmddtc.state.gov/reports/enduse_reports.html (last
visited Apr. 15, 2015). End-use monitoring is mandated by 22 U.S.C. § 2785. “Blue Lantern” is the name of the end-user
verification program created by the State Department.
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scheme. As of the adoption of this resolution, the ATT does not infringe on Second Amendment
Rights. If implementation were to interfere with Second Amendment protections, those acts of
implementation or the ATT itself would be void."" Issues related to domestic control of firearms
are outside the scope of the agreement. The ATT only applies to the export, import, transit, trans-
shipment, and international brokering of conventional arms within its scope. The preamble of the
Treaty recognizes that it is the “sovereign right and responsibility of any State to regulate and
control transfers of conventional arms that take place exclusively within its territory, pursuant to
its own legal or constitutional systems.” The Second Amendment does not apply to any of the
issues covered by the Treaty.

1. The Second Amendment and Small Arms and Light Weapons.

Generally, the Second Amendment does not apply to the vast majority of weapons
addressed by the ATT. In District of Columbia v. Heller, the Supreme Court found that the Second
Amendment applies only to firearms that are “typically possessed by law-abiding citizens for
lawful purposes.” Examples of weapons not protected by the Second Amendment included: “short-
barreled shotguns,” “machineguns,” and automatic “M-16 rifles.”'!> Moreover, the Second
Amendment does not apply to most of the conventional arms noted in the ATT: battle tanks,
armored combat vehicles, large-caliber artillery systems, combat aircraft, attack helicopters,
missiles and missile launchers. While handguns would fall under the “small arms and light
weapons” category of the ATT, the Treaty provisions pose no Second Amendment concerns and
can be implemented under the current U.S. legal regime.

ii. The Second Amendment and the International Trade in Small Arms

Though the amendment protects “the right of the people to keep and bear Arms,”'!3 it does
not protect the right to supply arms to persons who are not themselves among “the people” of the
U.S. Therefore, export provisions of the treaty pose no constitutional issues.!'* As it pertains to
imports of arms, the ATT contains clear language noting, “the legitimate trade and use of certain
conventional arms, inter alia, for recreational, cultural, historical, and sporting activities and lawful
ownership where such ownership and use are permitted and protected by law.”!!* Yet, even if the
ATT did not contain this language, the Second Amendment would not be affected by the ATT’s
import provisions.

The Second Amendment does not provide an unfettered right to purchase weapons in the
international market. In Heller, the Court “disclaimed any adverse consequences for “laws
imposing conditions and qualifications on the commercial sale of arms.”!!® Because federal courts
decisions interpret the Constitution as granting the government with broad authority to control the
border, regulations addressing the flow of arms into the U.S. will be given even more deference
by the courts than qualifications and conditions that relate to transfers within national boundaries.

The import provisions of the ATT are consistent with the current U.S. approach that has
withstood constitutional scrutiny for decades. As mentioned, those provisions of the ATT that

'Y White Paper on the Proposed Arms Trade Treaty and The Second Amendment, AMERICAN BAR ASSOCIATION CENTER FOR
HuMaN RIGHTS (Feb. 26, 2013) available at
http://www.americanbar.org/content/dam/aba/administrative/individual_rights/aba_chr _white paper_att_final.authcheckdam.pdf.
1214 (citing Dist. of Columbia v. Heller, 554 U.S. 570, 621-22, 624, 627 (2008)).

13 U.S. Const. amend. 11.

114 AMERICAN BAR ASSOCIATION, supra note 98.

115 ATT, Preamble

116 Dist. of Columbia v. Heller, 554 U.S. 570, 626-27 (2008).
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specifically address arms importation are found in Article 8. The United States already has
legislation and a regulatory system in place to meet the Article 8 requirements. In the United States,
“it is currently unlawful for any person “except a licensed importer, licensed manufacturer, or
licensed dealer, to engage in the business of importing, manufacturing, or dealing in firearms, or
in the course of such business to ship, transport, or receive any firearm in interstate or foreign
commerce.”''” These entities are subject to the AECA and are regulated by the ATF. The AECA
has withstood constitutional scrutiny for decades.''® While it has not been challenged on Second
Amendment grounds, it is very likely that it would withstand such scrutiny.

iii. Recordkeeping.
Some opponents of the ATT argue that the Article 12 recordkeeping requirements could

lead to a national gun registry. They argue that this would violate both the Second Amendment!"®
and the privacy provisions of the Firearms Owners Protection Act of 1986 (FOPA).'?° Article 12
of the ATT requires all States Parties to keep records, pursuant to their national laws and
regulations, of the issuance of export authorizations or its actual exports of the conventional arms
covered under Article 2(1). It encourages, but does not require, each State Party to maintain records
of conventional arms that are transferred to its territory as the final destination. Article 12 also
encourages, but does not require, the records to include, as appropriate: the quantity, value, model
or type, authorized international transfers of conventional arms, conventional arms actually
transferred, details of exporting state(s), importing state(s), transit and trans-shipment state(s), and
end users.'?!

Pursuant to the FOPA, unless the specific firearms are suspected of being involved in a
specific crime, no records of firearms transactions may be recorded once the weapons enter the
domestic market. However, FOPA does not apply to import and export records. Those applying
for a permit to import firearms must file with the ATF, listing details of the importer, the exporter,
the item, and the purpose of the import, including final recipient if different than the importer.'22
These records are kept by the Department of Justice should it be necessary to prosecute any U.S.
person for illegal arms dealing. Similar import records are kept by the Customs Department when
inspecting shipments entering the country. Since neither set of records covers weapons once they
enter the domestic stream of commerce, the requirement to keep these records do not conflict with
FOPA.

1718 U.S.C. 922 (2006).

118 See, e.g., Chi Makv. U.S. 683 F.3d 1126 (9th Cir. 2012) (rejecting a First Amendment challenge); U.S.

v. Chi Tong Kuok, 671 F.3d 931(9th Cir. 2012) (rejecting a challenge based on the “non-delegation” doctrine); U.S.

v. Hsu, 364 F.3d 192 (4th Cir. 2004) (rejecting a “vagueness” challenge).

119 Recordkeeping and gun registration is not directly a Second Amendment issue. Since Heller, federal courts have upheld
restrictions like registration requirements, “because they do not impose a severe burden or affect the core rights — i.e., ‘defense of
hearth and home’ by ‘law-abiding, responsible citizens.” See, e.g. U.S. v. Rene E., 483 F.3d 8 (1st Cir. 2009) (statutorily regulating
juvenile access to handguns did not violate the constitutional right to keep and bear arms and was permissible on public safety
grounds); Kachalsky v. County of Westchester, 701 F.3d 81 (2d Cir. 2012) (limiting handgun possession in public to those who
showed special need for self-protection is not inconsistent with the Second Amendment). Limits on federal registration and
recordkeeping of arms are contained in various statutes, most notable the Firearms Owners Protection Act of 1986. 18 U.S.C. §
e

2L ATT, art. 12.

22 Import Firearms, Ammunition, and Implements of War, BUREAU OF ALCOHOL, TOBACCO, FIREARMS, AND EXPLOSIVES
https://www.atf.gov/content/firearms/fircarms-industry/firearms-how-import-firearms-ammunition-and-implements-war (last
visited Apr. 15, 2015).
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C. Enforcement of the ATT.

With the object and purpose of the ATT being to create “the highest possible common
international standards for regulating or improving the regulation of the international trade in
conventional arms . . . [and p]revent and eradicate the illicit trade in conventional arms and prevent
their diversion,” ' the ATT has sufficient enforcement mechanisms that also respect the
sovereignty of States Parties. To accomplish and balance both of these goals, the ATT relies on
the States Parties to do the bulwark of the enforcement through self-monitoring, self-reporting,
and development of national laws and systems to regulate the sale, import, export, transit and trans-
shipment, and diversion of conventional arms. Enforcement of the treaty regime is left primarily
to State Parties under Article 14, with a dispute mechanism built into Article 19 that requires
consultations and allows for other dispute resolution with the mutual consent of the disputing
parties.

The ATT requires that a State Party establish and maintain “a national control system,
including a national control list, in order to implement the provisions of” the ATT and to provide
“its national control list to the Secretariat, which shall make it available to other States Parties.”'?*
Additionally, a State Party is required to take “measures necessary to implement the provisions of
[the ATT] and shall designate competent national authorities in order to have an effective and
transparent national control system regulating the transfer of conventional arms.”'? Lastly, all
States Parties are required to “designate one or more national points of contact to exchange
information on matters related to the implementation of this Treaty.”'26 Each of these requirements
for a State Party is a necessary aspect of the foundation for enforcement of the ATT. The
establishment by the State Party of a national control list which is monitored by national
authorities—to ensure the regulation of the illicit international sale, import, export, and diversion
of conventional arms—allows for each State Party to develop its own system of regulations
consistent with their laws and traditions, while still upholding the object and purpose of the ATT.

VI. CONCLUSION.

The ABA urges United States to ratify the Arms Trade Treaty. The ATT will have little to
no effect on U.S. law, including the Second Amendment, but will allow the United States to lead
in international arms controls and to work to curtail the most destructive illicit arms transfers.
When combined with robust enforcement of existing U.S. arms control laws, the ATT could save
countless lives by establishing common global standards for how nations import, export and
transfer conventional weapons.

Respectfully submitted,
Sara Sanford

Chair, Section of International Law
February 2017

123 ATT, art. 1.

124 4 at art, 5(4).
125 4 at art. 5(5).
126 14 at art. 5(6).
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GENERAL INFORMATION FORM

Submitting Entity: The Section of International Law

Submitted By: Sara Sandford, Chair, Section of International Law

1. Summary of Resolution(s).

The Resolution calls for the ABA to urge ratification and implementation for the 2013
Arms Trade Treaty.

The Arms Trade Treaty (“ATT”) is an opportunity for the United States (“U.S.”) to help
curb illicit international weapons transfers to war--torn countries, terrorist organizations,
and murderous regimes, a benefit not only to international peace and security but also to
U.S. interests. If ratified by the U.S., the ATT will be a critical foreign policy tool. It
creates concrete, enforceable obligations and builds cooperation and oversight
mechanisms.

The ATT does not constrain U.S. foreign policy, does not impinge upon the Second
Amendment of the U.S. Constitution, or require changes to U.S. weapons import/export
regulations. On the other hand, failure to ratify the ATT could compromise U.S.
leadership in the international operation of the Treaty and jeopardize universalization and
enforcement of the Treaty.

Based on these factors, the ABA should encourage ratification by issuing the R&R,
adopting a professional, impartial and well-supported stance and countering untruthful
and uninformed opinions about this important treaty.

2. Approval by Submitting Entity.
The Council of the Section of International Law approved this recommendation and
resolution at its Meeting on October 18, 2016.

3. Has this or a similar resolution been submitted to the House or Board previously?
No.

4. What existing Association policies are relevant to this Resolution and how would
they be affected by its adoption?

In addition to meeting many of the Associations mission-based goals, discussed above,

this policy will also enhance existing ABA policies, including:

Arms Trading Guidelines. Support proposal to ban weapons of mass destruction in the
Middle East and to regulate sales of conventional weapons in the region and urge U.S.
government to engage in efforts, inside and outside of the United Nations, to establish
and enforce limitations on the sale or transfer of conventional arms. 8/92
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Conventional Arms Reduction in Europe. Urge agreement between the NATO and
Warsaw Pact countries to reduce levels of conventional arms in Europe; support the
Conventional Forces in Europe (CFE) negotiations to reduce current NATO and Warsaw
Pact forces levels to parity. 2/90

Disarmament and Non-Proliferation of Nuclear Weapons. Support congressional
approval of Interim Agreement on Certain Measures with respect to the Limitation of
Strategic Offensive Arms of 1972 and the associated Protocol," and urge prompt
agreement on further measures providing for general and complete disarmament and non-
proliferation. 8/72-R-5/79

Non-Proliferation of Nuclear Weapons Treaty. Urge U .S. Government to take all
possible steps to obtain extension of NPT treaty: work to satisfy NPT obligation to pursue
negotiations in good faith on effective measures relating to cessation of nuclear arms race
and nuclear disarmament by taking certain enumerated actions. 2/85; 8/94

Human Rights. Support U.S. promotion, through the United Nations, of human rights for
all people in all countries. 8/67

Genocide Convention. Support ratification of the Convention by the Senate subject to
three understanding and one declaration. 2/76

Crimes Against Humanity. Urge Congress to enact legislation to prevent and punish
crimes against humanity; urge adoption of a new global convention for the prevention
and punishment of crimes against humanity. (14A300) 8/14

Genocide. Endorse paragraphs 138 and 139 of the World Summit Outcome Document of
the 60th session of the UN General Assembly (September 2005) concerning the
Responsibility to Protect doctrine; endorse the recommendations set forth in the report,
Preventing Genocide: A Blueprint for U.S. Policymakers (December 2008). (09A110)
8/09

For all of these policies, the ATT will provide meaningful international obligations that
will require all States Parties to develop national arms control systems akin to the system
in the United States. These systems will help prevent provision or diversion of weapons
that could be used to contribute to systemic violations of human rights, crimes against
humanity or genocide. While nuclear and other mass destruction weapons are not the
main focus of the ATT, the regulation of transfers of these weapons, their parts and their
technology will be a part of the ATT’s purview, lending additional teeth to disarmament
efforts in this area.

5. If this is a late report, what urgency exists which requires action at this meeting of the
House?
N/A
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6. Status of Legislation. (If applicable)

The Arms Trade Treaty has not been submitted to the Senate for advice and consent prior
to the President’s instrument of ratification. The treaty has been signed by the United
States.

7. Brief explanation regarding plans for implementation of the policy, if adopted by the
House of Delegates.
If adopted, this policy will allow various organs of the American Bar Association to call
for the submission to the Senate, for the Senate to consent to ratification, and for the
President’s ratification of the treaty. Through lobby days, like the yearly Human Rights
Lobby Day of the International Human Rights Committee, the Committee will have the
capacity to encourage elected officials to support ratification, and will be able to use the
policy to dispel misconceptions about the treaty that are addressed in the attached report.

8. Cost to the Association. (Both direct and indirect costs)
There are no costs associated with this R&R.

9. Disclosure of Interest. (If applicable)
Not applicable.

10. Referrals.

The R&R has been referred to the ABA’s Center for Human Rights and will be actively
discussed with various sections of the ABA that have an interest in the subject matter,
including, but not limited to:

Section for Civil Rights and Social Justice
National Security Standing Committee
Standing Committee on Armed Services
Export Controls Committee

Air Space and Defense Committee

Task Force on Gun Violence

The ABA’s Center for Human Rights voted in November 2016 to support the Resolution
and Report.

11. Contact Name and Address Information. (Prior to the meeting. Please include name,
address, telephone number and e-mail address)

Luke Wilson

PO Box 214

Prides Crossing, MA 01965-0214

Iphw44(@gmail.com

781-799-9780
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12. Contact Name and Address Information. (Who will present the report to the House?
Please include name, address, telephone number, cell phone number and e-mail
address.)

Jeffery Golden

3 Hare Court, Temple

London, EC4Y7BJ

jefferygolden@3harecourt.com

44(7785)500811

Glenn Hendrix
171 17™ Street NW, Ste 2100
glenn.hendrix@agg.com

404-873-8692

Gabrielle Buckley

222 N LaSalle Street, Ste 2400
Chicago, IL 60601-1104
gbucklev@vedderprice.com
312-609-7626
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EXECUTIVE SUMMARY

1. Summary of the Resolution
The Resolution calls for the ABA to urge ratification and implementation for the 2013
Arms Trade Treaty.

The Arms Trade Treaty (“ATT”) is an opportunity for the United States (“U.S.”) to help
curb illicit international weapons transfers to war--torn countries, terrorist organizations,
and murderous regimes, a benefit not only to international peace and security but also to
U.S. interests. If ratified by the U.S., the ATT will be a critical foreign policy tool. It
creates concrete, enforceable obligations and builds cooperation and oversight
mechanisms.

The ATT does not constrain U.S. foreign policy, does not impinge upon the Second
Amendment of the U.S. Constitution, or require changes to U.S. weapons import/export
regulations. On the other hand, failure to ratify the ATT could compromise U.S.
leadership in the international operation of the Treaty and jeopardize universalization and
enforcement of the Treaty.

Based on these factors, the ABA should encourage ratification by issuing the R&R,
adopting a professional, impartial and well-supported stance and countering untruthful
and uninformed opinions about this important treaty.

2. Summary of the Issue that the Resolution Addresses
Arms that fuel human rights violations, genocide, war crimes and crimes against

humanity are sold and shipped. Unlike the United States, many countries do not have the
regulatory system or mechanisms in place to prevent weapons from being diverted into
areas and conflicts where these abuses are taking place. In addition to prohibiting the
sale or transfer of weapons that will be used to commit humanity’s most heinous crimes
or otherwise violate international law, this treaty mandates that countries build arms
control regimes like those that exist in the United States. By encouraging and facilitating
cooperation and creating rules that prevent sales that will exacerbate genocide and other
serious crimes, this Treaty will help to curb these sales and create a more comprehensive
system of laws in other countries to prevent diversion of weapons.

3. Please Explain How the Proposed Policy Position Will Address the Issue

The Arms Trade Treaty provides an opportunity for the United States to lead on the issue
of arms control and to become part of a global system that prevents arms sales that will
be used to commit genocide, war crimes, crimes against humanity or significant human
rights violations. With the ABA’s support of this policy, the Association will be in a
position to counter misinformation and misconceptions on the treaty and the associated
laws.
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4. Summary of Minority Views or Opposition Internal and/or External to the ABA
Which Have Been Identified

The R&R addresses objections to the treaty, so those views are represented and addressed
in the R&R’s supporting text. Recorded objections focus on political issues surrounding
the tactics that the Obama Administration used to negotiate the treaty, that the treaty can
be changed to bind the United States without its consent, that the treaty will infringe upon
the Second Amendment and other Constitutional rights, that the treaty is ambiguous, that
it might compromise U.S. sovereignty, or that it might hinder the U.S. ability to aid its
allies. These objections are dealt with in the Report.
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AMERICAN BAR ASSOCTATION

ABA REPRESENTATIVES AND OBSERVERS TO THE UNITED NATIONS
RULE OF LAW INITIATIVE
NEW YORK STATE BAR ASSOCIATION

REPORT TO THE HOUSE OF DELEGATES

RESOLUTION

RESOLVED, That the American Bar Association urges the United Nations, the United States
and other governments and relevant international actors to develop and implement
methodologies to measure and track the prevalence of sexual and gender-based violence.

FURTHER RESOLVED, That the ABA endorses international efforts to improve donor
coordination, transparency, and accountability with respect to assistance to victims of sexual and
gender-based violence including in situations of armed conflict, and specifically recommends
that donors require quantitative public reporting from funding recipients globally, including
disclosure of independent audits or evaluations showing funds expended on services to victims
of sexual violence and the services provided using such funds.

FURTHER RESOLVED, That the ABA recommends that international Non-Governmental
Organizations, donors, and multilateral agencies work with and support governments to develop
and adopt appropriate methodologies to create publicly accessible national databases of
information on assistance to victims of sexual violence, enabling stakeholders to coordinate,
track, and evaluate this assistance.

Back to TOC
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REPORT
L INTRODUCTION!

Gender-based violence remains an all-too prevalent global problem and none more so than in
nations at war, where emergency medical services are needed but not readily available. A 2015
Report published by the Inter-Agency Standing Committee on improving gender-based violence
interventions during armed conflict from a legal and humanitarian perspective tracks the Central
African Republic, Cote d’Ivoire, Democratic Republic of the Congo [DRC], Liberia, Mali,
Rwanda, Sierra Leone, South Sudan, Uganda, Bosnia, Kosovo, and Colombia.? This ABA
Report delves into the legal and humanitarian framework for improving the provision of
emergency humanitarian aid during armed conflict in one of these countries namely, the DRC. In
a sense, the DRC presents the case as a microcosm for the larger global fight against gender-
based violence during armed conflict, manifested in certain common elements namely,
prolonged war, pressure placed on the country’s legal and economic infrastructure, coordination
among those providing support services, and funding efforts. This report thus focuses attention
on the country which the UN’s Special Representative on Sexual Violence in Conflict has called
the “rape capital of the world”.?

In the Fall of 2011, former ABA President Carolyn Lamm asked the ABA Committee of United
Nations Representatives and Observers (the “UN Committee”) to ascertain whether there is an
effective reparations framework providing, specifically, emergency medical assistance to victims
of sexual violence* in the Democratic Republic of Congo (“DRC”). In 2008, the UN Special
Rapporteur on Violence Against Women had published a paper concerning the rights of victims

! The Report in its entirety may be accessed by the following link:
http://www.americanbar.org/content/dam/aba/administrative/office_president/108revised.pdf.

2 Inter-Agency Standing Committee, Guidelines for Integrating Gender-Based Violence Interventions in
Humanitarian Action: Reducing Risk, Promoting Resilience, and Aiding Recovery, 327 (2015), available at
http://gbvguidelines.org/wp-content/uploads/2015/09/2015-1ASC-Gender-based- Violence-Guidelines_lo-res.pdf
(last visited 12/13/2016).

3 UN News Centre, Tackling Sexual Violence Must Include Prevention, Ending Impunity — UN Official (27 April
2010), http://www.un.org/apps/news/story.asp?NewsID=34502# WFhP1tUrKUk (last visited 12/19/16) (quoting
Margaret Wallstrom, the UN Secretary-General’s Special Representative on Sexual Violence in Conflict, after her
visit to the DRC) in which she refers to DRC as the “rape capital of the world.”

4 Sexual violence is defined as any sexual act, attempt to obtain a sexual act, unwanted sexual comments or
advances, or acts to traffic or otherwise directed against a person’s sexuality using coercion, by any person,
regardless of their relationship to the victim, in any setting. World Health Organization (http://www.who.com (last
visited 9/17/16)). Gender-based violence is defined as any act of gender-based violence which results in, or is likely
to result in, physical, sexual or psychological harm or suffering to women, including threats of such acts, coercion or
arbitrary deprivations of liberty, whether occurring in public or private life. UN Declaration on the Elimination of
Violence against Women adopted by the UN General Assembly 1993.
http://www.un.org/documents/ga/res/48/a48r104.htm). This Report concerns international actors in armed conflict,
broadly defined herein as state and non-state actors involved in addressing, donating and eradicating sexual violence
worldwide including during war and includes multilateral agencies (i.e., both governmental, non-governmental
international organizations and individuals who or which work in areas involving United Nations’ activities and
address sexual violence). See U.N. Comm’n on Int’l Trade Law, Partnerships between the United Nations and non-
State Actors, in Particular the Private Sector: Recent Developments across the United Nations and Possible
Implications for the Commission’s Work, at 1, note 2 (7 May 2004), available at https://documents-dds-

ny.un.org/doc/lUNDOC/GEN/V04/533/40/pdf/V0453340.pdf?OpenElement (last visited 12/13/2016).
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of sexual violence to medical and related services as well as reparations in the DRC,’ but
unfortunately since that time, the armed conflict has continued largely unabated® and further
detailed appraisals and data have not been made or published.

Given the paucity of fresh data on current needs, a Subcommittee of the ABA UN Committee
was formed to focus specifically on the existence and implementation of programs for
emergency medical services for victims of sexual violence in the DRC.

We conclude that although the UN recommended that the DRC provide the primary funding for
the proposed medical assistance and reparations, because of its central role in the armed conflict,
and its inability to fund, prioritize, or shoulder complete responsibility to protect and provide
relief to its citizens, the DRC has not effectively implemented such programs. In addition to the
lack of Government resources, political will and infrastructure, the Government has difficulty
providing other basic services to large parts of the country and its citizens. With Sudanese
refugees crossing the border into eastern DRC provinces because of armed conflict in their
country, the magnitude of the medical crises has only heightened and been made more complex.
There is also ongoing concern about corruption with respect to the distribution of funds by the
DRC government.

The Committee’s study of medical assistance to victims of sexual and gender-based violence
(SGBV) in the DRC highlighted challenges faced globally in efforts by international donors,
international organizations, governments, and NGOs to respond effectively to this scourge and in
particular the need to (i) gather data on the prevalence of SGBYV; (ii) marshal adequate resources
to serve victims, including with emergency medical assistance; (iii) coordinate the provision of
such services; and (iv) ensure transparency, accountability, and effectiveness with respect to the
assistance provided. These challenges were addressed at the June 2014 Global Summit to End
Sexual Violence in Conflict in London,” and they are the focus of intense efforts currently in the
context of implementation of the UN Sustainable Development Goals—particularly Goal 5.2
(“Eliminate all forms of violence against all women and girls in the public and private spheres,

SR, Manjoo, “Promotion And Protection of All Human Rights, Civil, Political, Economic, Social and Cultural,
Including The Right To Development” — A/HRC/7/6 Add. 4 “Mission to DRC.” The Special Rapporteur’s Report
and Addendum recommends member state audits of the effectiveness of support systems provided by NGOs through
the collection of prevalence data. /d. at 26. Prevalence data measures lifetime prevalence of sexual crimes and that
of the past twelve months as a means of ascertaining whether such crimes are increasing or decreasing and whether
the support systems for the victims of sexual violence are effective. The Addendum specifically calls on the DRC,
the UN, and the international community to: permit crimes to be prosecuted in the International Criminal Court
instead of military courts; eliminate corruption in the justice system; and as relevant to this Report, broaden the
collection of medical data, as was collected at that time by the Provincial Synergy of one of the territories in South
Kivu, in order to ensure that victims’ medical, psychological, and social needs are being met.

6 See generally International Crisis Group, Congo: No Stability in Kivu despite Rapprochement with Rwanda,
Africa Report No. 165, Nov. 16, 2010; International Crisis Group, Eastern Congo: Why Stabilization Failed, Africa
Briefing No. 91, Oct. 4, 2012; International Crisis Group, Understanding Conflict in Eastern Congo: The Ruzizi
Plain, Africa Report No. 206, July 23, 2013; International Crisis Group, Congo: Ending the Status Quo, Africa
Briefing No. 107, Dec. 17,2014.

7 See ¢.g., Chair’s Summary, describing the International Protocol on the Documentation and Investigation of Sexual Violence in
Conflict that was launched at the Summit, and the commitments of international partners to fund initiatives related to
accountability for such crimes, available at: https://www.gov.uk/government/publications/chairs-summary-global-sum
mit-to-end-sexual-violence-in-conflict/chairs-summary-global-summit-to-end-sexual-violence-in-conflict#accountability.
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including trafficking and sexual and other types of exploitation™), Goal 16.1 (“Significantly
reduce all forms of violence and related death rates everywhere”) and Goal 16.a (“Strengthen
relevant national institutions, including through international cooperation, for building capacity
at all levels, in particular in developing countries, to prevent violence and combat terrorism and
crime”)—as the UN, member states, and international development donors and implementers
seek to identify indicators for these goals, programs that will support their realization, and
mechanisms to track and evaluate the effectiveness of these efforts.?

II. THE ARMED CONFLICT IN THE DRC

For over two decades, the DRC, the second largest country in Africa, has experienced armed
conflict.’ Sexual violence is one of the most vicious, insidious yet salient features of the conflict
in the DRC. Rape is so pervasive during armed conflict that it has been recognized and legally
defined by the United Nations as a “tactic of war.”!? Given the continuing unrest in the eastern
provinces, the majority of sexual violence victims are located there and continue to suffer from
the violence. According to the United Nations, as of 2009, already more than 200,000 cases of
sexual violence have been reported since the conflict started.!! Although the prevalence of sexual
violence is linked to war and conflict, members of the armed forces are not the only perpetrators
of sexual violence. A 2012 study conducted in Goma found that “more than a third of the men
interviewed had imposed a form of sexual violence, and more than three quarters of them express
disturbing views about rape.”'? The atrocities largely occur in four provinces: Oriental, North
Kivu, South Kivu, and Maniema. Nevertheless, the few existing data are alarming. A 2010 study
in the Journal of the American Medical Association found that 40 percent of all women and 24
percent of all men in a random sample in the eastern DRC have been victims of sexual
violence.!? Although 67 percent of the DRC population lives in rural areas, 80 percent of medical
services are concentrated in urban locations.!* Logistical constraints due to the country’s
enormous size and difficult terrain, plus the lack of investment in healthcare facilities and well-
trained health workers, leave the vast majority of sexual violence victims with little to no access
to medical assistance, especially immediately following the sexual violence.

8 See generally, https://sustainabledevelopment.un.org/sdgs.

9 History of the Conflict, Eastern Congo Initiative, http://www.easterncongo.org/about-drc/history-of-the-conflict
(last visited 6/23/15).

19 United Nations Security Council, Resolution 1820 (2008), S/Res/1820 (2008), 19 June 2008 (“...women and girls
are particularly targeted by the use of sexual violence, including as a tactic of war...”).

! United Nations Population Fund (2009) Secretary-General Calls Attention to Scourge of Sexual Violence in DRC.
12 Slegh, H., Barker, G., Ruratotoye, B. & Shand, T. (2012). Gender Relations, Sexual Violence and the Effects of
Conflict on Women and Men in North Kivu, Eastern Democratic Republic of Congo: Preliminary Results of the
International Men and Gender Equality Survey (IMAGES). Sonke Gender Justice Network and Promundo-US: Cape
Town, South Africa, and Washington, DC.

13 Johnson, K., Scott, J., Rughita, B., Kisiclewski, M., Asher, J., Ong, R., & Lawry, L. (2010). Association of sexual
violence and human rights violations with physical and mental health in territories of eastern Democratic Republic
of Congo, 304 JAMA 553-562 (2010).

14 Essanga, J.R., Lusi, G., & Bitwe, R. (2010), Exploring the complex contributions of community based safe
motherhood program to comprehensive primary health care. Ottawa: Teasdale Corti Project.
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III. INTERNATIONAL RESPONSES TO SEXUAL VIOLENCE IN THE DRC

A. Legal and Policy Framework

The international community has consistently and uniformly condemned sexual violence in the
DRC. Sexual violence is defined in the main legal instruments that comprise international
criminal justice from a limited definition of physical violence of a sexual nature such as rape to a
current broad definition of “attack on the sexuality of the victim that may or may not involve
physical attack . . . harassment, sexual exploitation, sexual abuse, sexual assault . . . without the
consent of the victim... or perceived by the victim to be of a sexual nature.”>” The Rome
Statute,'¢ the constitutive statute of the International Criminal court (“ICC”) which the DRC
adopted in 2002, recognizes that rape, sexual slavery, enforced prostitution, forced pregnancy,
forced sterilization, and any other form of sexual violence of a comparable severity can
constitute a crime against humanity and a war crime in international and non-international armed
conflict as well as crimes against humanity. In addition to the crimes of sexual and gender-based
violence listed above, persecution is included in the Rome Statute as a crime against humanity
and specifically includes for the first time the recognition of gender as a basis for persecution. '’
The UN is also a proponent of several relevant human rights treaties and resolutions addressing
women’s rights, such as the Convention for the Elimination of All Forms of Discrimination
against Women, which recognizes sexual violence as both a crime against humanity and a war
crime.

In July 1999, the UN Security Council established the United Nations Mission in the DRC
(MONUC), which was subsequently renamed United Nations Organization Stabilization Mission
in the DRC (MONUSCO) in 2010. One of MONUC’s (MONUSCO?’s) tasks is to help the DRC
government “strengthen the prevention, protection, and response to sexual violence” in the
country.'®

The domestic law of the DRC recognizes sexual violence as a crime against humanity, and since
2006, the DRC has enacted specific legislation to combat sexual violence (also known as the
Rape Law).!® Procedurally, the law mandated that judicial proceedings cannot last longer than

Ba. Ruffer, Testimony of Sexual Violence in the Democratic Republic of Congo and the Injustice of Rape: Moral
Outrage, Epistemic Injustice, and the Failures of Bearing Witness,” 15 Ore. Rev. of International Law 225 at 244
(“Ruffer”).

16 See State of the International Criminal Court (“Rome Statute”), July 1, 2002, 2187 U.N.T.S. 90, art. 7 J1(g) art. 8
99 2(b)(xxii), 2(e)(vi). Notably, the Rome Statute adopts the definition of genocide as accepted in the 1948 Genocide
Convention. Id. at art. 6, at 3.

171d. 99 1(h), 2(g), 3, at 4-5.

18 See Comprehensive Strategy on Combatting Sexual Violence in DRC, Executive Summary, MONUSCO:
UNITED NATIONS ORGANIZATION STABILIZATION MISSION IN THE DRC,
http://monusco.unmissions.org/Portalss MONUC/ACTIVITIES/SEXUAL%20Violence/KeyDocuments/Comprehens
ive%20Strategy%Executive%20%Summary.pdf (last visited 5/2/13). Security Council Res. 1820 2 U.N.
Doc.S/RES/1820 (6/19/08), 1888 {17, U.N. Doc.S/RES/1888 (9/30/09).

19 See Constitution de la Republique Democratique du Congo, Art. 15 (2006) (providing “The public authorities
shall ensure the suppression of sexual violence. Without prejudice to international treaties and agreements, any
sexual violence against any person, aimed at destabilizing, or breaking up a family and of causing the disappearance
of a whole people, is categorized as a crime against humanity, punishable by law.”); Law number 06/018, modifying
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three months and it prevented the use of character accusations or the victim’s past actions from
being used against her or him. The 2006 Rape Law has made the definitional elements and
crimes included in the International Criminal Court statute part of the national law. The military
law, however, did not follow the detailed ICC definition of the crime of sexual violence, so
military courts had to fill the gap in the law.?® At the local level, military courts have jurisdiction
to hear cases of sexual violence committed by military personnel, police, civilian collaborators,
and any civilian who committed the crime using a gun.?! As in most civil law countries, victims
can join criminal proceedings as civil parties. Prosecution for non-military rapes takes place in
the criminal courts with civil action for reparation being stayed until the criminal courts issue a
final judgment. A victim who seeks reparations can either join the penal action or wait for a
judgment to use in the action before the civil jurisdiction to claim reparations. The victim must
also pay a fee to receive the judgment and, if she pursues a civil action, to file the complaint.

Given the shortage of magistrates and the difficulty for victims to access courts due to the lack of
infrastructure in the eastern provinces, the DRC Constitution and domestic laws have also been
revised to provide reparations to victims of domestic violence and to allow for judgments against
the individual perpetrators and the State with the support of the international community.?? A key
solution to expand victims’ access to the DRC courts has been the use of a section of the DRC
criminal procedure code that provides for the deployment of mobile courts. These have been
used to facilitate adjudication of cases in remote rural areas where the justice system is not fully
deployed, and to respond to mass atrocities including mass rapes, by enabling Congolese judges
and lawyers to conduct the trials in the place where the alleged crimes took place. International
NGOs such as ABA ROLI and Avocats Sans Frontiers facilitate deployment of mobile courts, in
collaboration with UNDP, MONUSCO, and the Congolese justice sector, with funding from a
variety of bilateral government donors including the Open Society Institute, USAID, the US
Department of State, and the government of the Netherlands.?

B. Methodological Issues and Challenges with Implementation
By way of further background, the 2016 UN Commission on the Status of Women specifically

focused on adopting methodological approaches to data collection on the subject of SGBV with
the goal of eliminating all forms of violence against all women and girls in the private and public

and completing the Congolese penal code, July 20, 2006; Law number 06/019 modifying and completing the
Congolese criminal procedure code, July 20, 2006.

20 Gaelle Breton-Le Gofft, Ending Sexual Violence in the DRC, ” 34 Fletcher F. of Workd Aff. 13, 23 (2010)
(“Breton-LeGoff”) cited in Ruffer, note 3 at 227.

21 Laws no. 04/2002 and 023/2002 (art. 111 and 112) of Nov. 18, 2002 on the Military Penal Code. Rape and
torture are covered by the military penal code as crimes against humanity, which was integrated into the military
Penal and Justice code, along with crimes of genocide and war crimes, through the laws of Nov. 18, 2002 and cited
in Ruffer at 263.

22 The DRC civil procedure law provides for the enforcement of judgments against the State, provided the State is
properly identified as a party at the beginning of a proceeding, the appropriate fees are paid, and the execution
procedures are followed. Decree of March 7, 1960 - Civil Procedure Code, Title I, Chapter1- Assignments, art. 1, 8,
57, and 145; Title 11l Execution Procedures, art. 105 and 118, and Chapter II on Seizure, art. 120, 152, and 157.
These procedures are often believed by Congolese attorneys to be too cumbersome to pursue.

23 Ruffer at 233, citing Analysis: New Laws Have Little Impact on Sexual Violence in DRC, IRIN Humanitarian
News and Analysis, June 7, 2011 available at: http://www/irinnews.org/printerport.aspx?reportid=92925.
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spheres and thereby meeting Target 5.2 Sustainable Development Goal. Noting Security Council
Resolutions 1325 (2000) and 2098 (2013) which call for Member states to prioritize the
allocation of state funds in conflict affected areas to address,>* inter alia, sexual violence, the UN
Statistical Commission IAEG-GS called for “prevalence data” from Member states whose
purpose is to: measure the magnitude of sexual violence against men, women and children;
identify high risk groups; and recognize the barriers for victims seeking help. Collecting data that
are comparable over the lifetime and at regular intervals was one of the 17 goals outlined in
target 5.2.2° Without such data, the UN opined that trend analysis (measure of magnitude of
crimes over time) was not possible, and certain age groups (notably women over 50 and
migrants) were omitted.

The challenge, as stated by UN representative Francesca Grum, is to improve the knowledge
base, definitional standards, methods and collection policies, as well as to integrate the data with
data sources, administrative records and thereby provide the services needed for victims. The UN
representative’s 2016 description of the need for accountability in this area is consistent with a
more general audit performed in 2013 by the European Court of Auditors covering the period
2003-2011 of 16 EU funded programs. One of these programs, the European Instrument for
Democracy and Human Rights, was deployed in the field for support of victims of torture, the
promotion of democracy and the rule of law, human rights and fundamental freedoms and non-
state actors. Over that 2003-2011 period, $500M Euro was spent on humanitarian aid and civil
protection, concentrated mostly in the eastern part of the country.?

Significantly, the DRC representative who spoke at the UN Commission for Status of Women
Program on data collection confirmed the lack of that State’s application of the methodologies
advocated by the UN Statistical Commission and others. Thus, rather than undertake an audit
and data collection from victims using generally acceptable statistical methods from
administrative agencies, judiciary, NGO providers and the like to create a data base, the DRC
national data system is presently limited to and based entirely on those victims who receive
services. The hope was expressed that someday the State would obtain the data on a territorial
level, provincial level, and national level to help develop policy. There is also no website or
electronic means for gathering such data. The DRC’s position reflects the gap between the
practical reality in many countries and the international standards and approaches to data
collection and analysis suggested by UNFDA, the UN Statistical Commission, UN Women,
GAO, USAID, and other international stakeholders noted throughout this Report.

24 See also Report of the Secretary-General “Review of the implementation of the agreed conclusions from the 57
session of the Commission on the Status of Women,” E/CN 6/2016/4.

B Target 5.2, see E/CN 3/2011/5 “Report of Friends/Chair of UN Statistical Commission on Indicators on
Violence Against Women.

26 European Court of Auditors, 2013 Audit “EU Needs to Be More Demanding of Congo Authorities,” 10/1/13,
http://www.eca.europa.eu/Lists/ECADocuments/SR13_09/SR13_09_ EN.pdf (last visited 4/6/16). Notably, the
Commission agreed with Recommendation 1(c) of the auditors “calling for improved DRC government
accountability through increased support to strength the capacity of national oversight institutions, in particular the
specialized committees of the DRC National Assembly and the supreme audit institution” at 36, 49.
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1. ABA Rule of Law Initiative (ROLI)

According to the ABA ROLI 2015 Annual Report, ROLI supports 15 legal aid clinics in Eastern
and Central DRC that provide services primarily to survivors of sexual and gender-based
violence. It maintains a large onsite staff of eighty people who serve the DRC by providing pro
bono legal aid. ROLI has been working in the DRC since 2008 and has an annual budget of

US $2-3 million. ROLI’s report indicated that since 2008, it has provided legal counsel to over
18,000 survivors of sexual and gender-based violence, supported the filing of over 10,000
criminal cases, and assisted in over 1750 criminal trials that resulted in over 1225 convictions. In
that connection, ROLI staff accompanies survivors throughout the judicial process. They offer
psychological counseling and referrals to medical and social services. They have also conducted
public and media outreach activities to increase public awareness of the problems of sexual and
gender-based violence. These activities have been funded by the U.S. Department of State’s
Bureau of International Narcotics and Law Enforcement Affairs, USAID, the Governments of
Norway and the Netherlands, and private foundations. Like most development agencies, ROLI
does not publish detailed budgetary information about the amounts earmarked for each program
in the DRC nor for the country as a whole.

2. U.S. Agency for International Development (USAID)

USAID is a principal source of funding for humanitarian programs in the DRC, providing $887
million of programmatic funding to the country since 2009.27 USAID primarily provides funding
to other government agencies and NGOs in order to implement a wide variety of aid projects. In
2013 alone, USAID spent $89,300,000 on health projects in the DRC. According to the USAID
website, its health programs “provide a package of services approved by the DRC government
that focus on improving the quality of maternal and child health services; provision of potable
water; prevention, care and treatment services for malaria, tuberculosis, and HIV/AIDS; and
provision, education, and access to family planning services . . . and coordinate with other donors
and organizations to reduce duplication and maximize efforts to improve the overall health of the
Congolese people.”?

However, in searching for Inspector General Reports and reviewing USAID reports, it is not
possible to identify projects which specifically address the emergency needs of sexual violence
victims.?® Tt is unclear how much USAID funding is earmarked for NGOs or government
entities to assist victims of sexual violence. For example, USAID is funding a project to

27 ForeignAssistance.gov, Democratic Republic of Congo,
http://www.foreignassistance.gov/web/OU.aspx?0UID=325&FY=2015& AgencyID=3&budTab=tab_Bud_Spent
(Accessed October 13, 2014); USAID, Interactive Map,
http://map.usaid.gov/?1=regional & w=SUB%20SAHARAN%20AFRICA (Accessed October 13, 2014).

28 USAID, Democratic Republic of Congo, http://www.usaid.gov/democratic-republic-of-the-congo/our-work
(accessed September 14, 2014).

» See, e.g., M. Pratt, L. Werchick “Sexual Terrorism: Rape as a Weapon of War in Eastern Democratic Republic of
Congo, an assessment of programmatic responses to sexual violence in North Kivu, South Kivu, Maniema and
Orientale Provinces,” USAID/DCHA Assessment Report, Mar. 18, 2004; “Success Story: Aiding Survivors of
Gender Based Violence in the DRC,” USAID/Bureau for Democracy, Conflict, and Humanitarian Assistance
(DCHA, Office of U.S. Foreign Disasters Assistance (OFDA), Apr. 2010; http//www.state.gov/s./gwi/rls/
other/2011/162301. htm (last visited 11/10/14) (generally describing allocations to NGOs 2010-2011).
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“overcome sexual and gender-based violence in the Eastern Congo” with a timeline from 2010 to
2014, which has so far received $16 million®® and is being implemented by IMA World Health.
Although the 2014 Report of the project is very well documented regarding the numbers and
percentages of types of populations reached, the types of crimes committed, and the types and
numbers of victims reached and treated, it does not address the essential issues of overall data
reporting and fund use in the Eastern Congo. Rather, the Annual Reports for the first four years
of the project benchmark the beneficiary targets set and achieved, but do not benchmark the
funds received by the implementing NGOs, their use, and the efficacy of such funding. Similarly,
a 2010 USAID Report mentions the need for intervention within 72 hours following an attack,
and twelve NGO Merlin-supported clinics in Kayna and Lubero territories, North Kivu Province,
have been stocked with Post-Exposure Prophylaxis Kits,?! but again, there is no data provided
for the Report or any newer data. While the Subcommittee reached out to some fourteen NGOs
and related entities, and was granted interviews with five of them, USAID and most of the NGOs
questioned why the ABA needed the data and would not voluntarily provide access to more
specific information or comprehensive data on USAID’s programs, the funding of projects that
provide medical assistance to victims of sexual violence, or those helped.

3. DRC Pooled Fund

The DRC Pooled Fund a/k/a Common Humanitarian Fund (the “Fund”) was established in 2006
to improve the humanitarian response in the DRC pursuant to the authority of the United Nations
Humanitarian Coordinator.*? The Fund was created to enhance the ability of the United Nations
Humanitarian Coordinator to direct funds to strategic humanitarian priorities. According to the
Fund’s “Terms of Reference,” “since 2006, the United Nations has taken a coordinated approach
to the delivery of humanitarian aid” in the DRC, which is reflected in an annual Humanitarian
Action Plan (“HAP”). The Funding was to be used to support projects that (i) strengthen
protection of civilians; (ii) reduce morbidity and mortality of affected communities, (iii) improve
living conditions of the affected communities by restoring livelihoods and (iv) restore the
livelihoods of affected communities on the basis of vulnerability. 3> According to its 2014
Report, the DRC Pooled Fund of $58,975,086 was primarily financed by seven contributors: the
governments of Belgium, Luxembourg, the Netherlands and Norway; the UK’s Department for
International Development; Irish Aid; and the Swedish International Development Cooperation
Agency.>* The governments of Belgium, Netherlands, Norway, and Luxembourg had committed
to donating $6,538,913 for 2015 by July of that year. At the same time, the Belgian government
had already committed to donating $2,765,487 for 2016. As of July 2015, the Fund had received
$891 million in contributions plus interest. It should be noted that according to the 2014 Report,
new contributions had dropped by 18 percent.

30 A Holistic Approach to Support Survivors of SGBV in the DRC, IMA World Health, available at:
http://imaworldhealth.org/wp-content/uploads/2015/02/Ushindi20 1 5.pdf (last accessed July 9, 2015).

Mys. AID, DCHA, OFDA “Success Story: Aiding Survivors of Gender-Based Violence in the DRC”, Apr. 2010.
32 On December 15, 2005, the UN General Assembly issued a resolution, Strengthening the Coordination of the
Emergency Humanitarian Assistance of the United Nations (General Assembly Res 60/124).

33 The DRC Common Humanitarian Fund, Annual Report 2014,p. 11 available at:
https://docs.unocha.org/sites/dms/Documents/ANNUAL%20REPORT%20CHF%20DRC%20214.pdf.

3% Multj-Partner Trust Fund Office, Democratic Republic of the Congo Pooled Fund, available at:
http://mptfundp.org/factsheet/fund/HCG10 (last accessed July 9, 2015).
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According to the Fund’s 2014 Consolidated Annual Financial Report (“2014 Report™), the
Humanitarian Action Plan has allocated more than $800 million to participating organizations,
including several UN entities,?® such as UNFPA, UNHABITAT, UNHCR, UNICEF,
UNWOMEN, as well as the Institute of Medicine, World Health Organization and other large
NGOs since the creation of the Fund. While funding has decreased in recent years, in 2014, the
Fund disbursed $60.5 million (down from $75,075,373 in 2013) of disbursements to
participating organizations to support 120 (up from 95 in 2013) humanitarian assistance
programs in the DRC.3¢ Of the $60.5 million, the DRC Pooled Fund Health Cluster received
$2,736,602 (down from $5,384,371 in 2013) for a broad range of twelve (down from 24 in
2013%7) health initiatives including vaccinating children and pregnant women, health care
training, training to respond to epidemics, various unspecified medical treatments, birth
assistance and rehabilitating and furnishing health structures. In 2013, 9,614 women received
treatment for rape—but that is all the data states. It does not state how many men or children
were victims. In addition, the total number of victims, those who were turned away, those raped
but not treated, those who refused to come for treatment, or those who were treated for related
psychological help are unknown. The 2014 Report lacks details on the amount ear-marked for
victims of sexual abuse, the efficacy of treatment, and which NGOs receive such funds (i.e.,
clarifying when such medical treatment ranked among the priorities). One report for the pooled
funds by program shows what parts of the pool were allocated to the various programs and how
much was spent.®® The 2014 Report noted a donor transition from emergency funding to
transition and development funding, possibly as a result of “donor fatigue.”*® Research did not
reveal any newer readily (i.e., publicly) available audits from the UN Inspector General or the
UN Office of Internal Oversight/Board of Advisors (“0I10S”).4°

35 Office of the Coordination for Humanitarian Affairs / United Nations Development Programme, Common
Humanitarian Fund: The Democratic Republic of the Congo Annual Report 2013 1, 15 (2014) (“CHF 2013
Report™). See also Office of the Coordination for Humanitarian Affairs / United Nations Development Programme,
Common Humanitarian Fund: The Democratic Republic of the Congo Annual Report 2014 (2015), available at
https://docs.unocha.org/sites/dms/Documents’/ ANNUAL%20REPOR T%20CHF%20DRC%202014.pdf (“CHF 2014
Report™).

36 CHF 2013 Report at 6-10; 19-20; CHF 2014 Report at 4.

37 Of the 24 health-oriented projects, nine were financed in 2013 while fourteen projects were from 2012, and one
was funded in 2011. Both emergency and reproductive health care were, however, reflected in total numbers,
further obfuscating the data for emergency medical care.

3% Annex 4, 2007 DRC Humanitarian Action Plan: Pooled Funds and CERF. http://www.congotforum.be/upldocs/
Annex_4_- 2007_DRC_Humanitarian_Action_Plan_Pooled Fund_and CERF_Funds_allocated by type_of
organisation(1).pdf International NGOs who received funding in 2007 were: ACF, ACTED, AMI, ASF B, ASF F,
ATGL, CESVI, CISP, CONCERN, COOPL, CORDAID, CRAFOD, DCS, EQUILIBRE, FHI, GOAL, GTZ-PO,
HI, IFESH, IRC, LWF, MAG, MALTSER, NRC, OXFAM GB, OXFAM Q, SOLIDARITE. Distributions to
National DRC included: ADEPAE, ADI-KIVU, ASRAMES, CARITAS DEV GOMA, GEAD, FAO, OCHA,
UNDP, UNFPA UNHCR, UNICEF, UNOPS, WFP, WHO.

39 CHF 2014 Report at 7.

40 “Report of the Director of the Division for Oversight Services on UNFPA Internal Audit and Investigation
Activities In 2013,” issued by Executive Board of UN Dev. Programme, UN Population Fund and UN Office For
Project Sources, dated 4/14/14, www.unfpa.org/webdav/site/global/shared/dos (last visited 11/10/14). UNFPA
states that its mandate includes population issues including reproductive health and gender issues including
emergency contraception and HIV-related disease. The latest 2013 Report includes, however, no public data
relating to the provision of emergency medical assistance to victims of sexual violence in the DRC. Id. Moreover,
the UN Internal Audit Division Office of Internal Oversight Services Manual dated March 2009 (B.4.2) states that
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Each of the key funding sources described in the DRC Pooled Fund’s Consolidated Annual
Financial Report of 2014 has the distinct responsibility of improving donor coordination,
transparency and accountability with respect to assistance to victims of sexual and gender-based
violence including in situations of armed conflict. For this reason, the UN has proposed that
greater and more uniform data collection be instilled within the donor community in its SDGs.
Donors should be required to provide quantitative public reporting from funding recipients
globally, including the disclosure of independent audits or evaluations showing funds expended
on services to victims of sexual violence and services provided so that their effectiveness may be
counted and gauged.

4. The World Bank

In June 2014, the World Bank approved a program in the three countries of the Great Lakes
region: the DRC, Burundi and Rwanda. This program is entitled the “One Stop Center Model”
for support for Survivors of Sexual Violence.

The amount earmarked for this program is a total of US $107 million with US $15 million for
Burundi, $15 million for Rwanda and the balance for the DRC.

The pre-screening/appraisals of service providers and suppliers have already taken place and the
contract negotiations are almost completed. Ongoing appraisals will occur on a contractually
defined basis to audit the respect for the criteria and the proper use of funding. However, the
methodology of the appraisals and the type of audits is not public knowledge. The terms and
conditions of any such appraisals and audits are designed specifically for each service provider
and are specified in each individual contract. If any form contract exists, the Subcommittee was
unable to procure it.

IV.  CONCLUSIONS AND RECOMMENDATIONS

1. There appear to be vast amounts of monies committed to supporting the myriad needs of
DRC citizens, including emergency medical funding to victims of sexual violence.

2. Despite best efforts, there is little to no publicly available information as to where the
monies are going, how many victims are assisted by such spending, and how many victims seek
but do not receive medical assistance. In part, this is the result of the lack of either formal or
informal processes and methodologies aimed at gauging the number of victims or the
effectiveness of the programs which are in place. Of those that do exist, even less is known
publicly about them, except anecdotally. For example, the United Nations Officer for the

“external assessments” are only processed once every five years” by a qualified independent reviewer. There are
Terms of Reference requiring the Fund to report to donors (TOR Section III(2)) and a Memorandum of
Understanding Sections IV-V, but little information in the report is made public. The information provided to the
public is accessible via the MDTF Office GATEWAY (http://mdtf.undp.org/factsheet/f<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>